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Oeangb  Hotel  Company  v.  J.  C.  Townsend  et  al. 

Decided  June  24,   1910 

1. — Landlord  and  Tenant — Contract  for  Year — Evidence. 

Evidence  stated  and  held  sufficient  to  support  a  finding  by  the  trial  court 
that  the  rental  contract  in  controversy  was  for  the  term  of  one  year,  and  not 
at  will  of  the  parties. 

2. — Rental  Contract — Breach — Measure  of  Damages. 

For  the  breach  of  a  rental  contract  the  law  allows  the  aggrieved  party 
such  an  amount  of  damages  as  will  compensate  him  for  the  injury  sustained. 
The  damages  can  not  be  greater  than  the  rent  profits  of  the  business  for  the 
unexpired  portion  of  the  term;  and  in  arriving  at  such  profits  it  is  proper 
to  deduct  the  gross  expenses  from  the  gross  receipts  of  the  business  for  the 
period  it  was  run,  and  from  the  average  profits  thus  ascertained  estimate  the 
losses  for  the  remainder  of  the  term. 

3. — Same — Gross  Beceipts — Definition. 

By  gross  receipts  of  a  business  is  meant  actual  receipts  and  such  bills  and 
accounts  only  as  are  collectible. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Geo.  E.  Holland  and  V.  II.  Stark,  for  appellant. — The  evidence  in 
this  case  fails  to  show  the  existence  of  any  rental  contract  for  one  year, 
or  any  other  given  period;  but  shows  one  terminable  by  either  party 
upon  reasonable  notice  to  the  other,  and  for  the  ending  of  which,  by 
either  party,  no  action  for  damages  would  lie  in  favor  of  the  other. 
East  Line  &  Red  River  Ry.  Co.  v.  Scott,  72  Texas,  75 ;  Texas  Central 
By.  Co.  v.  Newby,  41  S.  W.,  102. 

The  trial  court  erred  in  his  first  conclusion  of  law  filed  herein,  in 
concluding  that  under  the  facts  found  by  him  and  adduced  on  the  trial 
there  was  a  rental  contract  for  one  year  between  plaintiff  and  defend- 
ants.   Patton  v.  Rucker,  29  Texas,  408 ;  Summers  v.  Mills,  21  Texas,  78. 

Hart  &  Sholars,  for  appellees. 

McMEANS,  Associate  Justice. — The  following  statement  of  the 
nature  and  result  of  the  suit  is  made  by  appellant  in  its  brief,  and  is 
adopted : 
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"This  is  an  ordinary  action  of  trespass  to  try  title  brought  by  appel- 
lant against  appellees  to  recover  certain  lots  in  the  city  of  Orange.  A 
writ  tof  sequestration  issued,  under  which  the  property  was  taken  in 
possession  by  the  sheriff  and,  after  the  required  lapse  of  time,  replevied 
by  the  plaintiff.    The  title  being  in  plaintiff  is  not  a  disputed  issue. 

"Defendants  by  their  answer  ask  for  actual  and  exemplary  damages 
against  plaintiff  because  of  the  wrongful  issuance  and  levy  of  the  writ  I 

of  sequestration  on  the  theory  that  they  were  in  possession  of  the  prop- 
erty under  a  verbal  rental  contract  for  one  year,  and  the  sequestration 
being  issued  before  the  expiration  of  the  year  and  they  being  dispossessed 
under  this  writ,  suffered  the  damages  claimed  on  account  of  the  breach 
of  the  rental  contract  as  shown  in  the  answer. 

"The  case  was  tried  upon  the  cross-action  of  the  defendants,  no  con- 
troversy being  in  the  case  as  to  the  ownership  of  the  property,  and 
the  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
the  plaintiff  for  the  property  sued  for,  and  in  favor  of  the  defendants 
against  plaintiff  for  damages  in  the  sum  of  $1,047.21.  Conclusions  of 
law  and  fact  were  filed  by  the  trial  court,  and  to  the  judgment  and  find- 
ings the  plaintiff  in  open  court  excepted,  etc." 

By  its  first  assignment  of  error  appellant  complains  that  the  court 
erred  in  rendering  judgment  against  it  for  $1,017.21,  under  the  evidence 
adduced  on  the  trial.  It  is  urged  in  the  proposition  following  the  assign- 
ment that  the  evidence  fails  to  show  the  existence  of  any  rental  con- 
tract for  one  year  or  for  any  other  given  period ;  but  shows  one  termina- 
ble by  either  party  upon  a  reasonable  notiee  to  the  other,  and  for  the  end- 
ing of  which  by  either  party  no  action  for  damages  would  lie  in  favor  of 
the  other. 

It  was  shown  that  the  appellant,  Hotel  Company,  is  a  private  cor- 
poration.    The  court's  fourth  finding  of  fact  is  as  follows : 

"Some  time  in  July,  190(5,  the  defendant,  J.  C.  Townsend,  applied 
to  J.  W.  Link,  president  of  the  Hotel  Company,  to  rent  the  property. 
Nothing  was  done  at  this  time.  Later,  during  the  same  month,  both 
of  the  defendants  conferred  with  the  president,  J.  W.  Link,  with  refer- 
ence to  renting  the  said  property.  At  that  time  it  was  the  understand- 
ing and  agreement  of  the  directors  of  the  Hotel  Company  that  they 
would  make  no  permanent  arrangements,  renting  the  property,  and 
no  definite  or  fixed  lease  of  the  same  to  any  person,  but  would  only  rent 
it  on  trial.  But  this  was  not  known  to  the  defendants.  The  president 
of  the  Hotel  Company,  Link,  at  the  time  of  this  conversation,  rented 
the  property  to  the  defendants  for  $75  per  month,  and  nothing  was 
said  about  any  specified  length  of  time.  The  said  Link  turned  the 
defendants  over  to  one  of  the  directors,  F.  H.  Farwell,  for  the  purpose 
of  having  him  show  the  defendants  the  property  and  premises  and  in- 
spect its  condition.  That  they,  together  with  the  said  Farwell.  did 
inspect  the  property,  and  finding  its  condition,  the  said  Farwell.  who 
was  also  a  director  of  the  Hotel  Company,  agreed  to  allow  them  the 
first  two  months'  rent.     The  said  Farwell  did  not  make  or  undertake 
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to  make  any  rental  contract  with  defendants,  assuming  that  all  arrange- 
ments as  to  the  renting  of  the  premises  had  been  attended  to  by  the 
said  Link.  But  at  the  time  of  inspecting  the  property  and  after  they 
had  decided  to  take  the  property  the  defendants  6tated  to  said  Farwell 
that  they  would  try  the  property  for  one  year  at  least,  and  went  into 
possession  of  it  with  that  understanding,  expecting  the  lease  to  be  re- 
duced to  writing,  but  was  never  done." 

The  twelfth  finding  of  fact  is  as  follows: 

"I  find  that  all  former  lessees  of  said  hotel  had  the  same  for  one 
year  and  that  the  defendant  leased  the  hotel  for  one  year." 

The  court  states  the  following  finding  of  fact  as  a  part  of  its  con- 
clusions of  law:  "I  conclude  that  under  the  above  facts  the  same  con- 
stitute and  make  a  rental  contract  between  the  plaintiff  and  defendants 
for  one  vear  and  that  the  same  was  a  valid  contract  for  that  time." 

It  was  shown  bv  the  testimonv  of  the  defendant,  J.  C.  Townsend, 
that  at  the  time  he  inspected  the  hotel  in  company  with  Farwell,  he 
told  the  latter  that  he  would  try  the  property  for  one  year  upon  the 
terms  agreed  upon,  and  that  Farwell's  reply  to  this  was  that  he  would 
have  the  contract  reduced  to  writing. 

It  was  further  shown  by  the  testimony  of  J.  W.  Link,  the  president 
of  the  Hotel  Company,  that  Farwell  had  authority  to  make  such  a  con- 
tract.    There  was  other  testimony  which  supported   defendant  Town 
send's  as  to  the  effect  of  their  negotiations  while  inspecting  the  property. 

We  think  that  the  court's  conclusion  that  a  contract  for  the  lease 
of  the  property  for  a  year  was  not  without  evidence  to  support  it,  and 
the  assignment  raising  the  point  must  be  overruled. 

What  we  have  said  in  disposing  of  the  first  assignment  disposes  also 
of  the  second  and  third,  which  present  in  substance  the  same  question. 

The  trial  court,  by  its  tenth  and  eleventh  findings  of  fact  found  as 
follows : 

"I  find  that  during  the  month  of  August,  1908,  the  gross  receipts 
of  the  hotel  were  $666.65;  gross  expenses,  $733.50.  For  September, 
1908,  gross  receipts,  $1020.10;  expenses,  $1002.74.  October,  gross  re- 
ceipts, $671.40;  expenses,  $1406.57.  In  November,  gross  receipts, 
$1982.25;  expenses,  $1604.34.  December,  gross  receipts,  $1581.45:  ex- 
penses, $1350.74.  January,  1909,  gross  receipts,  $1274.50;  expenses, 
$1217.94.  February,  gross  receipts,  $1356.30;  expenses,  $1039.64.  To 
March  15,  gross  receipts,  $789.  35 ;  expenses,  $554.50.  I  find  that  for  the 
five  months  of  October,  November,  December,  January  and  February 
the  total  receipts  of  the  hotel  were  $7865.95 ;  the  total  expenses  of  the 
hotel  were  $6619.05;  showing  a  profit  of  $1246.90  for  the  five  months, 
averaging  $249.38  per  month. 

"I  find  that  there  were  four  and  a  half  months  of  unexpired  time 
under  the  contract  I  find  that  they  owed  $75  rent  for  the  month  of 
February.  That  for  the  four  and  a  half  months  they  could  have  made 
$1122.21  above  the  expenses  of  the  hotel,  from  which  take  the  $75  rent, 
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leaves  $1047.21  as  damages  to  the  defendants  by  reason  of  the  dispos- 
session of  the  plaintiff. 

"I  find  that  embraced  within  the  gross  receipts  above -are  all  moneys 
received  by  the  Hotel  Company,  as  well  as  all  bills  payable  to  it,  whether 
paid  or  not.  In  fact,  all  charges  made  by  the  defendants  while  in  the 
hotel  business  against  all  persons  connected  with  the  business  from 
whatever  source  whatsoever.  Hereby  meaning  to  say  that  same  includes 
the  entire  assets  of  the  defendants,  whether  collected  or  not,  and  from 
these  figures  I  arrive  at  the  judgment  rendered  in  this  cause;  and  the 
other,  the  entire  debt  of  the  company,  whether  paid  or  not." 

For  breach  of  such  a  contract  as  the  one  in  question  the  law  allows 
to  the  aggrieved  party  such  an  amount  as  damages  as  will  compensate 
him  for  the  injury  sustained.  In  no  case  can  the  damages  be  greater 
than  the  net  profits  of  the  business  for  the  unexpired  portion  of  the  con- 
tract. In  arriving  at  such  profits  it  is  proper  to  deduct  the  gross  re- 
ceipts from  gross  expenses  of  the  business  for  the  period  in  which  the 
business  was  run,  and  from  the  average  profits  thus  ascertained  esti- 
mate the  losses  that  have  accrued  to  the  complaining  party  for  the  bal- 
ance of  the  term.  Houston  &  T.  C.  Rv.  v.  Hill,  63  Texas,  387 ;  Manning 
v.  Grinstead,  90  S.  W.,  555;  San  Antonio  v.  Royall,  16  S.  W.,  1101. 

But  by  "gross  receipts"  is  not  meant  all  charges  made  by  the  com- 
plainant, but  actual  receipts  and  such  bills  and  accounts  as  are  col- 
lectible. Uncollectible  accounts  should  in  no  case  be  credited  to  the 
profits,  but  rather  should  be  charged  to  the  expenses  of  the  business.  It 
would  manifestly  be  unfair  to  take  into  consideration  all  charges  and 
accounts  placed  upon  the  books  of  the  business,  unless  it  be  shown  that 
they  could  in  reasonable  probability  be  collected,  for  otherwise  the  party 
guilty  of  the  breach  would  be  made  an  insurer  of  all  accounts,  whether 
im providently  made  by  the  other  party  or  not  or  whether  the  same  were 
uncollectible,  and  therefore  a  loss  and  not  a  gain  of  the  business.  Hunt 
v.  Reilly,  50  Texas,  104. 

It  seems  that  this  rule  was  not  observed  bv  the  court  below,  because 
it  is  expressly  stated  in  the  eleventh  finding  of  fact  that  the  court  con- 
sidered as  embraced  within  the  gross  receipts  all  bills  payable  to  the 
Hotel  Company  whether  paid  or  not,  and  "in  fact,  all  charges  made  by 
the  defendant  while  in  the  hotel  business  against  all  persons  connected 
with  the  business  from  whatsoever  source,  hereby  meaning  to  say  that 
same  includes  the  entire  assets  of  the  defendants  whether  collected  or 
not."  It  is  true  that  the  court  does  not  say  that  he  took  into  consider- 
ation any  uncollectible  accounts,  but  we  think  it  is  manifest  from  his 
findings  that  the  question  of  their  collectibility  was  not  taken  into  con- 
sideration in  arriving  at  the  losses  sustained  by  defendant. 

The  necessity  of  such  a  rule  is  emphasized  by  the  letter  written  by 
the  defendant,  J.  C.  Townsend,  to  the  Hotel  Company  on  February  22, 
1909,  in  which  he  stated,  "Our  books  show  that  at  the  end  of  the  first 
six  months  the  expenditures  exceeded  the  receipts  $7338.     We  were  that 
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much  in  the  hole  without  allowing  ourselves  anything  for  services  or 
salary,  etc." 

In  explanation  of  this  statement  he  testified :  "As  to  my  explanation 
about  that  letter,  will  say  that  sometimes  we  count  our  chickens  before 
they  are  hatched.  In  the  hotel  business  people  don't  always  pay  their 
bills.  ...  I  am  sorry  to  say  that  some  of  our  boarders  are  still 
owing;  a  good  many  of  them  we  have  collected  on  since  that  statement. 
When  I  mailed  that  (the  letter)  to  Mr.  Farwell  I  took  all  of  the  doubt- 
ful accounts  and  subtracted  that  from  the  cash  and  only  figured  on  what 
I  knew  would  be  paid,  and  cut  out  all  these  other  accounts.  That  is  my 
explanation.  If  the  accounts  were  not  collected,  then  our  books  would 
show  that  on  the  22d  of  February  there  was  actual  loss  of  $728.  I  did 
not  make  that  statement  then.  As  to  what  accounts  were  outstanding 
that  have  been  paid  that  were  due  on  the  22d  of  February,  will  say  that 
I  will  have  to  see  my  son,  Billy,  to  help  me  in  that  business." 

Because  the  court,  in  estimating  the  damages  sustained  by  defend- 
ants, erroneously  included  all  the  accounts  on  their  books  instead  of 
those  only  that  may  have  been  shown  to  be  collectible,  the  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

The  other  assignments  presented  by  appellant  have  been  examined  by 
us  and  we  are  of  opinion  that  they  point  out  no  reversible  error. 

Reversed  and  remanded. 


C.  E.  Anderson  v.  Delta  National  Bane. 

Decided  June  24,   1910. 

Vendor  and  Vendee — Outstanding  Lien — Transactions  of  Bank — Notice  to 
Officer. 

By  agreement  between  a  vendor  and  vendee  of  land  the  sale  was  rescinded, 
the  vendee  surrendering  possession  of  the  land  and  delivering  to  the  vendor 
the  deed,  which  had  never  been  recorded,  and  the  vendor  agreeing  to  destroy 
the  purchase  money  notes;  between  the  date  of  the  purchase  and  the  rescission 
the  vendor  had  hypothecated  the  said  notes  with  a  bank  to  secure  a  loan  and 
consequently  could  not  destroy  them;  several  years  afterwards  the  said  vendor 
Bold  the  same  land  to  a  third  party  who  was  a  director  and  vice-president  of 
the  bank  at  the  time  the  loan  was  negotiated  and  knew  of  the  hypothecation  of 
the  notes.  Held,  said  second  purchaser  was  charged  with  notice  of  the  transac- 
tions with  the  bank  and  of  the  outstanding  lien  on  the  land  and  therefore 
could  not  claim  that  he  was  an  innocent  purchaser  of  the  land  as  against  a 
suit  by  the  bank  to  foreclose  the  lien. 

Appeal  from  the  District  Court  of  Delta  County.  Tried  below  before 
Hon.  R.  L.  Porter. 

Newman  Phillips,  for  appellant. — That  appellant  could  rely  on  the 
title  as  shown  by  the  deed  record :  Patterson  v.  Tuttle,  27  S.  W.?  758 ; 
Saunders  v.  Isbell,  5  Texas  Civ.  App.,  513;  Halbert  v.  DeBode,  40  S. 
W.,  1011;  Hill  v.  Moore,  62  Texas,  610;  Moran  v.  Wheeler,  26  S.  W., 
297 ;  Lewis  v.  Cole,  60  Texas,  341 ;  Biggerstaff  v.  Murphy,  3  Texas  Civ. 
App.,  363;  Peterson  v.  McCanley,  25  S.  W.,  826. 
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J.  L.  Young,  for  appellee. — Cited :  West  Lumber  Company  v.  Lyon, 
116  S.  W.,  654,  655;  Moody  v.  Martin,  11?  S.  W.,  1016;  Harold  v.  Sum- 
ner, 78  Texas,  583;  Ramirez  v.  Smith,  94  Texas,  191;  Mainwarring  v. 
Templeman,  51  Texas,  212-3;  Qlendenning  v.  Bell,  70  Texas,  632,  634; 
Smith  v.  James,  22  Texas  Civ.  App.,  156;  Frugia  v..  Trueheart,  106 
S.  W.,  739 ;  Hardy  v.  DeLeon,  5  Texas,  244 ;  McPhail  v.  Burris,  42  Texas, 
146;  Fisk  v.  Flores,  43  Texas,  342;  Gonzales  v.  Batts,  20  Texas  Civ. 
App.,  425 :  Dean  v.  Hudson,  1  Posey  U.  C,  369 ;  Caruth  v.  Grigsby,  57 
Texas,  265 ;  Marshall  v.  Marshall,  42  S.  W.,  353 ;  Houston  v.  Dickson, 
66  Texas,  81 ;  Texarkana  Natl.  Bank  v.  Daniel,  31  S.  W.,  705. 

RAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  E. 
L.  Combs,  L.  Tomlinson  and  C.  E.  Anderson  to  recover  on  certain 
promissory  notes  executed  by  L.  Tomlinson  to  R.  L.  Combs  and  trans- 
ferred to  appellee  by  Combs  as  collateral  security  for  certain  indebted- 
ness due  it  by  Combs,  and  to  foreclose  a  vendor's  lien  on  a  certain  tract 
of  land  claimed  bv  C.  E.  Anderson. 

The  defendant  Tomlinson  answered  by  plea  in  substance  that  on  the 
15th  day  of  August,  1901,  he  bought,  or  rather  contracted  for,  two  cer- 
tain tracts  of  land  in  Lamar  County,  from  R.  L.  Combs.  That  in  pay- 
ment therefor  he  executed  to  Combs  on  said  date  a  series  of  notes,  the 
ones  described  in  plaintiff's  pleading  being  a  part  of  the  series.  That 
on  said  date  Combs  delivered  to  him  a  deed  to  said  land  reserving  in 
the  deed  the  vendor's  lien  to  secure  payment  of  all  the  notes  executed 
by  Tomlinson  to  Combs.  That  there  were  four  of  the  notes,  maturing 
respectively  in  1902-3-4  and  1905.  That  in  1902,  about  the  time  of 
the  maturity  of  the  first  note,  seeing  that  he  would  be  unable  to  pay 
any  of  the  notes,  he  went  to  Combs  and  offered  to  deliver  the  land  back 
to  him  in  consideration  of  a  cancellation  of  all  the  notes.  That  Combs 
accepted  his  offer,  and  that  as  he  had  not  had  his  deed  from  Combs  re- 
corded or  filed  for  record  he  simply  gave  the  deed  back  over  to  Combs 
and  surrendered  possession  of  the  land  back  to  him  in  settlement  of  the 
notes.  That  Combs  agreed  with  him  to  destroy  the  notes  or  mark  them 
paid  and  deliver  them  to  Tomlinson  at  some  later  time,  the  notes  not 
being  before  them  at  that  time.  That  if  the  plaintiff  bank  ever  possessed 
any  of  the  notes  as  collateral  it  was  after  his  settlement  with  Combs, 
and  after  a  part  of  the  series  was  due,  and  that  the  bank  took  them,  if 
at  all,  with  notice  of  his  defense  against  their  payment. 

The  defendant  Anderson  plead  a  purchase  of  the  land  on  November 
26,  1906,  which  was  covered  by  the  Tomlinson  notes.  That  he  bought 
the  land  in  good  faith  from  R.  L.  Combs,  paying  a  valuable  consideration 
therefor  without  notice  of  the  bank's  claim  in  the  Tomlinson  notes  and 
that  he  was  an  innocent  purchaser  in  good  faith  for  value. 

A  trial  resulted  in  a  verdict  and  judgment  for  appellee,  for  the  amount 
claimed,  against  Tomlinson  and  Combs  and  against  Anderson  foreclosing 
the  lien,  and  Anderson  alone  prosecutes  this  appeal. 

The  pivotal  question  in  this  case  is:  Was  Anderson  an  innocent  pur- 
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chaser  of  the  land  as  against  the  lien  claimed  by  appellee?  We  think 
not.  The  facts  are  that  in  August,  1901,  Combs  and  wife  conveyed 
the  said  land  to  L.  Tomlinson  in  consideration  of  $100  in  cash  and  four 
promissory  notes  executed  by  said  Tomlinson,  a  lien  to  secure  their  pay- 
ment being  reserved  in  said  conveyance.  On  November  29,  1901,  Combs 
borrowed  from  appellee  $325,  executing  his  note  therefor  and  placing 
with  the  bank  three  of  the  said  Tomlinson  notes  as  collateral  security. 
On  the  execution  of  the  conveyance  by  Combs  and  wife,  Tomlinson  took 
possession  of,  used  and  cultivated  the  land  until  the  fall  of  1902,  when 
he  concluded  he  could  not  pay  for  it.  Combs  agreed  to  take  back  the 
land  and  cancel  the  notes,  telling  Tomlinson  he  did  not  have  them  but 
would  get  and  destroy  them,  whereupon  Tomlinson  turned  the  deed 
back  to  Combs  with  the  intent  to  cancel  the  trade.  Combs  never  paid 
the  bank  or  took  any  steps  toward  getting  the  notes  cancelled,  and  said 
notes  were  held  at  the  institution  of  this  suit  by  the  bank  as  collateral 
security  for  the  Combs  indebtedness.  At  the  time  said  notes  were  placed 
with  the  bank  Anderson  was  a  director  and  vice-president  of  the  bank. 
He  is  the  father-in-law  of  R.  L.  Combs  and  was  familiar  with  the  trans- 
actions between  Combs  and  Tomlinson — that  is,  he  knew  of  the  con- 
veyance, the  execution  of  the  notes  and  the  turning  back  of  the  deed  to 
Combs  by  Tomlinson — but  claims  he  did  not  know  of  the  existence  of 
the  notes  when  he  purchased  the  land  from  Combs  in  1906.  The  con- 
veyance from  R.  L.  Combs  and  wife  to  Tomlinson  was  never  recorded. 

The  Tomlinson  notes  were  placed  with  the  bank  before  the  attempted 
rescission  was  made  and  before  either  of  the  said  notes  had  become  due. 
The  bank  took  the  notes  without  notice  of  any  defense  against  them,  and 
for  a  valuable  consideration. 

We  conclude  that  Anderson  is  not  an  innocent  purchaser  of  the  land, 
and  the  verdict  and  judgment  foreclosing  the  lien  are  fully  supported  by 
the  evidence. 

While  we  have  duly  considered  the  various  assignments  of  error  pre- 
sented by  appellant,  we  think  it  unnecessary  to  discuss  them,  as  no  other 
judgment  could  have  been  properly  rendered  under  the  facts  about 
which  there  is  no  material  controversy.    The  judgment  is  affirmed. 

Affirmed. 


St.  Louis  &  San  Francisco  Railroad  Company  v.  J.  T.  Dysart 

ET   AL. 
Decided  Juno  25,  1010.  « 

1. — Attorney  and  Client — Damage  Suit — Contingent  Pee — Valid  Contract. 

A  contract  between  a  client  and  his  attorneys  whereby  the  client  assigned 
to  said  attorneys  an  undivided  one-half  interest  in  his  cause  of  action  against 
a  railroad  company  for  damages  for  personal  injuries  as  a  fee  for  services  to 
be  rendered,  and  whereby  a  lien  was  given  said  attorneys  on  the  remaining 
half  interest  in  said  cause  of  action  to  secure  them  in  any  sum  of  money 
which  the  client  might  become  indebted  to  them  for  on  any  other  account  than 
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the  fee,  considered,  and  held  valid,  and  by  reason  of  notice  both  actual  and 
constructive  thereof  the  defendant  company  was  liable  to  said  attorneys  for 
one-half  the  amount  which  the  plaintiff  would  have  recovered  from  the  defend- 
ant but  for  a  compromise  between  the  defendant  and  the  client,  and  defendant 
was  also  liable  to  said  attorneys  for  the  amount  which  the  attorneys  had 
advanced  to  the  client. 

2. — Carrier — Shipping  Contract — Action  for  Damages — Limitation. 

A  contract  for  the  shipment  of  live  stock  contained  the  following  stipula- 
tion: "That  no  suit  or  action  against  the  party  of  the  first  part  (the  carrier) 
for  the  recovery  of  any  claim  by  virtue  of  this  contract  shall  be  sustainable 
in  any  court  of  law  or  equity  unless  such  suit  or  action  be  commenced  within 
six  months  next  after  the  cause  of  action  shall  accrue,  etc."  Held,  to  refer 
to  a  suit  or  action  for  damages  to  the  stock  shipped,  and  not  to  an  action  for 
damages  for  personal  injuries  sustained  by  the  owner  or  his  agent  while 
accompanying  the  stock  during  transportation. 

3. — Same — Waiver. 

The  acts  of  a  defendant  railroad  company  in  attempting  to  compromise 
and  settle  with  the  plaintiff  in  a  suit  for  personal  injuries  more  than  six 
months  after  the  cause  of  action  accrued,  would  be  a  waiver  of  a  stipulation 
that  suit  for  such  damages  should  be  instituted  within  six  months  after  the 
cause  of  action  accrued. 

4. — Same — Biding  on  Cars,  Stipulation  Against. 

A  stipulation  in  a  shipping  contract  that  the  party  with  whom  it  was 
made,  he  being  a  caretaker  of  cattle  during  transportation,  would  not  get  on 
or  be  on  any  freight  car  while  switching  was  being  done  at  stations,  would  not 
be  violated  by  such  caretaker,  after  the  engine  had  been  detached  from  the 
train,  going  into  the  car  of  cattle  with  the  knowledge  and  consent  of  the 
conductor  for  the  purpose  of  attending  to  the  cattle,  and  the  railroad  company 
would  be  liable  for  personal  injuries  inflicted  upon  said  caretaker  by  the  negli- 
gence of  the  employees  while  lie  was  so  engaged. 

5. — Contract — Bemedy — Law  of  Forum. 

A  shipping  contract  executed  in  the  Indian  Territory  contained  a  stipula- 
tion that  any  suit  for  damages  for  breach  thereof  should  be  brought  within 
six  months  after  the  cause  of  action  accrued.  Held,  that  the  stipulation  affected 
only  the  remedy  and  would  be  governed  by  the  law  of  the  forum  in  which 
the  suit  was  brought. 

Appeal  from  the  District  Court  of  Grayson  County.'  Tried  below 
before  Hon.  B.  L.  Jones. 

W.  F.  Evans,  Andrews,  Ball  &  Streetman,  and  Head,  Dillard,  Smith 
&  Head,  for  appellant. — The  evidence  being  undisputed  that  the  first 
connection  that  the  appellant  had  with  the  cattle  was  when  they  were 
delivered  to  it  by  the  Chicago,  Bock  Island  &  Pacific  Eailroad  Company 
at  Wiester,  no  consideration  other  than  its  agreement  to  carry  same  was 
necessary  to  support  the  contract  between  appellant  and  plaintiff,  Dysart, 
and  the  court  erred  in  holding  that  such  contract  was  without  consider- 
ation. Arthur  v.  Texas  &  Pacific  Bv.  Co.,  204  U.  S.,  505 ;  Cau  v.  Texas 
k  Pacific  By.  Co.,  194  TT.  S.,  427;  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Short,  51 
S.  W..  261. 

A  contract  with  the  caretaker  of  live  stock  that  he  is  to  remain  of! 
of  the  freight  cars  while  switching  is  being  done  at  a  station,  is  valid 
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and  binding,  and  one  who  enters  a  car  where  his  cattle  are,  while  switch- 
ing is  being  done,  in  violation  of  such  contract  made  by  him,  is  not  in 
the  proper  discharge  of  his  duties  as  caretaker.  Missouri,  K.  &  T.  By. 
Co.  v.  Avis,  100  Texas,  33;  Ray's  Neg.  Imp.  Duties  (Pas.),  269. 

There  is  no  contention  that  the  written  instrument  between  Dvsart 
and  defendant  contained  any  agreement  to  settle  with  plaintiff's  at- 
torneys, and  a  contemporaneous  or  prior  verbal  agreement  of  that  kind 
would  add  to,  contradict  and  vary  the  written  contract  of  settlement 
and  would  therefore  be  irrelevant  and  immaterial.  Belcher  v.  Mulhall, 
57  Texas,  17;  Coverdill  v.  Seymour,  94  Texas,  1;  Houston  &  T.  C.  Ry. 
Co.  v.  McCarty,  94  Texas,  301 ;  Rubrecht  v.  Powers,  1  Texas  Civ.  App.„ 
282;  Sanborn  v.  Murphy,  86  Texas,  437;  Lanius  v.  Shuber,  77  Texas, 
24 ;  Wooters  v.  International  &  G.  N.  R.  Co.,  54  Texas,  294 ;  Kramer  v. 
Wolf  Cigar  Stores,  99  Texas,  597 ;  East  Line  &  R.  R.  Rv.  Co.  v.  Gar- 
rett, 52  Texas,  133. 

The  original  suit  being  against  the  St.  Louis,  San  Francisco  &  Texas 
Railroad  Company,  was  not  a  compliance  with  that  clause  of  the  con- 
tract which  required  suit  to  be  commenced  against  the  St.  Louis  &  San 
Francisco  Railroad  Company,  an  entirely  separate  and  distinct  corpora- 
tion or  entitv,  within  six  months. 

The  validity  of  the  contract  between  plaintiff  and  interveners  and 
Wilhelm  is  governed  by  the  law  of  the  Indian  Territory,  where  it  was 
made. 

A  contract  which  is  void  by  the  lex  loci  contractus,  is  void  everywhere. 
Andrews  v.  Pond,  13  Peters,  65. 

The  validitv  of  a  contract  is  evervwhere  determined  by  the  lex  loci 
contractus.     Suydam  v.  Broadnax,  14  Peters,  67. 

A  contract  for  contingent  fee  void  in  Maine,  where  made,  though  valid 
in  New  York,  where  the  attorney  lives  and  where  services  were  to  be 
rendered,  is  governed  by  the  law  of  Maine  and  void.  Blackwell  v.  Web- 
ster, 29  Fed.,  614. 

A  contract  by  an  express  company  made  in  Illinois,  where  clause  re- 
quiring notice  of  damage  is  void,  to  carry  goods  to  Texas  where  it  is 
valid  and  where  the  loss  occurred,  is  governed  by  the  law  of  Illinois, 
where  macjje,  and  void  everywhere.  Pittman  v.  Pacific  Exp.  Co.,  59  S. 
W.,  949;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Solan,  169  U.  S.,  133;  Arm- 
strong v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  92  Texas,  117. 

A  contract  by  servant  to  give  notice  to  the  master  of  personal  in- 
juries received,  valid  in  Territory  where  made,  is  valid  in  Texas  where- 
suit  is  brought.     Chicago,  R.  I.  &  P.  Co.  v.  Thompson,  100  Texas,  185.. 

An  assignment  of  a  chose  in  action  of  personal  property,  the  owner- 
ship of  which  follows  the  person,  is  governed  by  the  law  of  the  domicile 
of  the  assignor.  Weider  v.  Maddox,  66  Texas,  371-377;  Frazier  v. 
Moore,  11  Texas,  755;  Appollos  v.  Staniforth,  3  Texas  Civ.  App..  502; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Thompson,  100  Texas,  185. 

There  being  no  statute  in  force  in  the  Indian  Territory  authorizing 
the  assignment  of  a  cause  of  action  for  unliquidated  damages  for  per- 
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sonal  injury,  the  attempted  assignment  to  interveners  is  illegal  and 
invalid  for  all  purposes,  and  conferred  upon  interveners  no  rights,  and 
deprived  plaintiff  of  none.  Stewart  v.  Houston  &  T.  C.  By.  Co.,  62 
Texas,  246;  Jones  v.  Matthews,  75  Texas,  1;  Comegys  v.  Vasse,  1 
Peters,  193. 

Wolfe,  Hare  &  Maxey,  for  appellees. 

EAINEY,  Chief  Justice. — The  appellee,  Dysart,  brought  this  suit 
against  the  appellant  to  recover  damages  for  personal  injuries  received 
by  him  through  the  negligence  of  appellant's  servants.  Wolfe,  Hare  & 
Maxey  intervened  claiming  that  Dysart  had  employed  them  as  attorneys 
to  represent  him  in  the  litigation,  for  one-half  of  what  might  be  re- 
covered, and  assigned  and  transferred  one-half  of  his  cause  of  action 
to  secure  them  in  their  fee  and  gave  a  lien  on  the  other  half  to  secure 
the  payment  of  such  money  as  they  might  advance  to  him.  Dysart  com- 
promised with  the  appellant  without  the  knowledge  or  consent  of  inter- 
veners, and  the  litigation  was  prosecuted  by  the  interveners  to  protect 
their  own  interest.  The  case  was  tried  by  the  court  without  a  jury,  and 
interveners  recovered  a  judgment. 

Various  assignments  of  error  are  presented  by  appellant,  all  of  which 
have  been  considered  by  us,  and  we  have  concluded  none  of  them  present 
reversible  error.  The  trial  court  filed  conclusions  of  fact  and  law  which 
meet  our  approval  and  the  same  are  adopted  as  the  conclusions  of  this 
court.     Thev  are  as  follows: 

"That  on  December  10,  1906,  H.  P.  Ward,  as  the  owner  of  one  hun- 
dred head  of  cattle  entered  into  a  contract  with  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  for  the  transportation  of  said  cattle  from 
Herbert,  Indian  Territory,  to  East  St.  Louis,  Illinois,  which  said  cattle 
were  loaded  in  three  cars,  and  a  bill  of  lading  issued  therefor  which  was 
signed  by  the  local  agent  of  said  company  as  such  and  by  the  said  H.  P. 
Ward.  That  said  contract  was  a  through  bill  of  lading  and,  ir  addition 
to  the  transportation  of  said  cattle,  said  company  also  agreed  to  transport 
plaintiff  J.  T.  Dvsart  for  the  purpose  of  caring  for  said  stock  and  gave 
him  free  return  passes. 

"Second:  That  said  cattle  and  said  J.  T.  Dysart  were  by  said  Chi- 
cago, Rock  Island  &  Pacific  Company  transported  to  the  station  of 
Wiester,  in  the  Indian  Territory,  and  there  said  cattle  wrere,  on  the  11th 
of  December,  1906,  delivered  to  the  St.  Louis  &  San  Francisco  Railroad 
Company  for  final  delivery.  That  the  agent  of  said  last  named  com- 
pany there  took  up  said  original  through  bill  of  lading  and  issued  in 
lieu  thereof  a  new  contract  which  was  duly  signed  by  him  as  such  agent 
and  by  J.  T.  Dysart.  That  no  now  consideration  was  paid  for  such  new 
contract  nor  did  said  company  perform  any  additional  services  or  do 
any  other  act  or  thing  which  would  constitute  a  consideration  therefor. 

"Third:  That  said  last  named  contract,  or  the  front  side  thereof,  con- 
tained the  following  provision : 
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"(a)  'That  no  suit  or  action  against  the  party  of  the  first  part  ipr 
the  recovery  of  any  claim  by  virtue  of  this  contract  shall  be  sustainable 
in  any  court  of  law  or  equity  unless  such  suit  or  action  be  commenced 
within  six  months  next  after  the  cause  of  action  shall  accrue,  and  should 
any  suit  or  action  be  commenced  against  the  first  party  after  the  ex- 
piration of  six  months,  the  lapse  of  time  shall  be  constituted  conclusive 
evidence  against  the  validity  of  such  claim,  any  statute  of  limitation  to 
the  contrary  notwithstanding/  That  on  the  back  of  said  contract  was 
the  following: 

"(b)  'The  undersigned,  owners  or  in  charge  of  the  live  stock  men- 
tioned in  the  within  contract,  in  consideration  of  the  free  pass  granted 
us  by  the  St.  Louis  &  San  Francisco  Railroad  Company,  hereby  agree 
that  the  St.  Louis  &  San  Francisco  Railroad  Company  shall  not  be  liable 
for  any  injury  or  damage  of  any  kind  suffered  by  us  while  in  charge 
of  said  stock  or  in  our  return  passage;  and  we  hereby  further  agree  to 
observe  the  following  regulations,  and  do  hereby  release  said  railroad 
company  or  those  operating  same  from  all  liability  for  any  injury  or 
damage  suffered  by  us,  if  injured  while  violating  said  regulations. 

"  'Will  remain  in  the  caboose  car  attached  to  the  train  drawing  said 
car  while  the  train  is  in  motion.  Will  get  on  and  off  said  caboose  car 
only  while  the  same  is  still. 

"  'Will  not  get  on  or  be  on  any  freight  car  while  switching  is  being  done 
at  stations. 

"'Will  not  stand  or  walk  on  any  track  or  station  or  other  place  at 
night  without  lantern.     (Cancel  unused  spaces.) 

'Signed,  J.  T.  Dysart/ 

"Fourth:  After  the  train  in  which  said  cattle  were  being  transported 
had  left  Wiester  some  of  the  cattle  were  down  in  the  cars,  and  plaintiff 
spoke  to  the  conductor  about  this  and  desired  him  to  give  him  an  op- 
portunity to  get  them  up.  The  conductor  told  plaintiff  that  they  would 
soon  arrive  at  the  station  of  Jensen  where  the  train  would  stop  twenty 
minutes,  and  would  there  have  ample  opportunity  to  attend  to  the  stock. 
That  upon  the  arrival  of  the  train  at  Jensen,  plaintiff  got  out  of  the 
caboose  and  went  forward  to  get  his  cattle  up,  and  in  the  meantime  the 
engine  had  been  cut  loose  from  said  train,  it  had  pulled  up  into  the 
yard  and  backed  in  onto  a  side  track  and  had  picked  up  some  cars  for 
the  purpose  of  placing  them  in  the  train.  That  the  employees  engaged 
in  discharging  said  duty  so  negligently  performed  the  same  as  to  allow 
said  cars  to  get  loose  and  from  under  their  control  and  run  back  upon 
the  track  upon  which  the  train  was  standing  in  which  the  cattle  were 
being  carried,  and  that  said  cars  came  into  collision  with  the  standing 
train  and  threw  plaintiff  down  in  the  car  where  he  was  engaged  in  at- 
tempting to  get  the  cattle  up.  causing  him  to  be  trampled  upon  and 
injured. 

"Fifth :  That  the  collision  of  said  cars  with  the  cars  in  which  said 
cattle  were  being  transported  and  in  which  plaintiff  was  at  the  time,  was 
caused  by  the  negligence  of  defendant's  employees  engaged  in  operating 
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said  train,  and  plaintiff  at  the  time  was  in  the  proper  discharge  of  his 
duties  as  caretaker  for  said  cattle,  and  the  operatives  of  said  train 
either  knew  of  his  presence  in  said  car  or  hy  the  exercise  of  ordinary 
care  should  have  known  thereof. 

"Sixth:  That  plaintiff's  injuries  were  such  as  to  cause  him  the  loss 
of  considerable  time  and  he  has  suffered  pain,  both  physical  and  mental, 
and  that  he  was  damaged  thereby  in  the  sum  of  twelve  hundred  ($1200) 
dollars. 

"Seventh:  I  find  that  plaintiff  was  not  guilty  of  any  contributory 
negligence  proximately  contributing  to  his  injuries,  and  I  further  find 
that  his  subsequent  conduct  with  reference  to  his  injuries  was  such  as 
might  have  been  employed  by  a  person  of  ordinary  prudence. 

"Eighth:  I  find  that  on  "the  15th  day  of  March,  1907,  plaintiff  en- 
tered into  a  written  contract  with  interveners,  Wolfe,  Hare  &  Maxey, 
and  with  P.  E.  Wilhelm,  attorneys,  to  prosecute  this  suit  for  the  recovery 
of  the  damages  which  he  had  sustained  by  reason  of  the  negligence  of 
defendants  hereinbefore  referred  to.  That  it  was  understood  and  agreed 
by  said  parties  that  the  services  to  be  performed  by  said  attorneys  were 
to  be  rendered  in  the  State  of  Texas,  and  that  a  written  contract  was 
drawn  to  that  effect,  which  contract  was  executed  in  the  Indian  Terri- 
tory where  plaintiff  at  the  time  resided,  a  copy  of  which  is  hereto  at- 
tached, marked  exhibit  A. 

"That  in  said  contract  said  plaintiff  conveyed  to  his  said  attorneys 
as  a  fee  for  services  to  be  rendered,  an  undivided  one-half  interest  in 
his  said  cause  of  action  or  any  judgment  or  sum  of  money  that  might 
be  got  on  account  thereof.  That  he  also  in  said  contract,  conveyed, 
transferred  and  assigned  to  his  said  attorneys  his  remaining  interest 
in  said  cause  of  action  to  secure  any  sum  of  money  that  he  might  be- 
come indebted  to  them  for  anv  other  cause  than  that  of  the  fee  con- 
tracted  to  be  paid.  That  said  contract  was  duly  acknowledged  in  the 
manner  required  by  law  and  was  on  March  19,  1907,  duly  filed  with  the 
paper?  of  this  cause  where  it  has  ever  since  remained  on  file,  and  that 
the  same  was  dulv  noted  on  the  docket  and  all  the  formalities  of  law 
complied  with  in  reference  thereto. 

"Ninth:  That  thereafter  the  said  P.  E.  Wilhelm  ceased  to  be  an  at- 
torney in  said  cause,  and  the  said  Wolfe,  Hare  &  Maxey,  succeeded  to 
all  the  rights  and  privileges  theretofore  held  jointly  by  them  and  said 
Wilhelm. 

"Tenth:  That  defendant  had  both  actual  and  constructive  notice  of 
the  rights  of  interveners  under  said  contract. 

"Eleventh:  That  on  or  about  the  11th  day  of  July,  1908,  the  defend- 
ant, the  St.  Louis  &  San  Francisco  Railroad  Company,  by  and  through 
its  dulv  authorized  agent,  W.  F.  Baker,  without  the  knowledge  or  con- 
sent of  interveners,  paid  to  plaintiff.  J.  T.  Dvsart,  the  sum  of  three 
hundred  and  twenty-five  ($325)  dollars,  and  took  from  him  a  release 
and  full  discharge  from  any  and  all  liabilities  growing  out  of  the  matter 
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and  things  complained  of  in  this  suit,  a  copy  of  which  is  hereto  at- 
tached marked  exhibit  B. 

"Twelfth:  That  if  the  said  P.  E.  Wilhelm  ever  in  any  manner  gave 
his  permission  to  defendant  or  its  agent  to  settle  this  cause  with  plain- 
tiff, it  was  long  after  his  connection  with  the  case  had  ceased,  and  at  a 
time  when  he  had  no  interest  therein,  and  of  which  facts  said  defendant 
had  full  knowledge. 

"Thirteenth :  That  when  said  settlement  was  made  with  plaintiff  and 
when  said  release  was  taken  from  him,  it  was  understood  by  defendant 
and  by  plaintiff  that  defendant  would  settle  with  his  attorneys,  Wolfe, 
Hare  &  Maxey. 

"Fourteenth :  I  find  that  it  was  not  a  fact  that  at  the  time  of  or  be- 
fore the  transfer  and  assignment  or  contract  of  employment  made  be- 
tween plaintiff  and  interveners  and  said  Wilhelm,  that  there  was  any 
understanding  or  agreement  between  them  that  interveners  would,  pend- 
ing the  contemplated  suit,  advance  any  money  to  pay  the  costs  or  ex- 
pense thereof,  and  I  further  find  that  there  was  no  agreement  or  under- 
standing that  any  sums  of  money  were  to  be  advanced  to  plaintiff  pend- 
ing the  litigation,  and  I  find  that  none  of  the  money  claimed  by  inter- 
veners herein  was  advanced  or  paid  out  by  reason  of  any  illegal  con- 
tract or  agreement. 

"Fifteenth:  I  find  that  the  interveners  have  paid  out  and  advanced 
to  plaintiff,  and  that  he  is  justly  indebted  to  them  in  the  sum  of  six 
hundred  eleven  and  70/100  dollars  ($611.70). 

"Sixteenth:  I  find  that  interveners  have  fully  performed  their  con- 
tract with  plaintiff. 

"Seventeenth :  I  find  that  this  suit  was  instituted  on  March  16,  1907. 
That  the  plaintiff  was  named  as  Alexander  Dysart,  and  the  defendant 
as  the  St.  Louis,  San  Francisco  &  Texas  Railroad  Company.  That 
shortly  after  the  institution  of  said  suit,  plaintiffs  attorney  called  de- 
fendant's counsel's  attention  to  the  mistake  in  plaintiff's  name.  I  further 
find  that  said  original  petition  describes  the  facts  and  circumstances,  to- 
gether with  date  and  place  of  happening  of  the  accident,  so  that  de- 
fendant's counsel,  who  were  local  counsel  for  both  of  the  defendants, 
the  St.  Louis  &  San  Francisco  Railroad  Company  and  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company,  had  full  knowledge  of  this 
suit,  and  that  the  filing  of  said  original  petition  was  a  substantial  com- 
pliance with  provisions  of  the  contract  plead  by  defendant  requiring 
suit  to  be  brought  within  six  months. 

"Eighteenth:  The  contract  entered  into  between  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  H.  R.  Ward,  contains  upon 
the  face  thereof  the  following :  'That  the  person  or  persons  in  charge  of 
live  stock  covered  bv  this  contract  shall  remain  seated  in  the  caboose 
car  attached  to  the  train  while  the  same  is  in  motion,  and  that  when- 
ever such  person  or  persons  shall  leave  the  caboose  car  or  pass  over  or 
along  the  cars  or  track,  they  shall  do  so  at  their  own  risk  of  personal 
injury  from  every  cause  whatever,  and  that  the  said  first  party  shall 
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not  be  required  to  stop  or  start  its  trains  or  caboose  cars  from  depots 
or  platforms  or  to  furnish  lights  for  the  accommodation  or  safety  of 
such  persons. 

"'That  no  suit  or  action  against  the  first  party  for  the  recovery  of 
any  claim  by  virtue  of  this  contract  shall  be  sustainable  in  any  court 
of  law  or  equity  unless  such  suit  or  action  be  commenced  within  six 
months  after  the  cause  of  action  shall  occur,  and  should  any  suit  or 
action  be  commenced  against  the  first  party  after  the  expiration  of  six 
months,  the  lapse  of  time  shall  be  constituted  conclusive  evidence  against 
the  validity  of  such  claim,  any  statute  of  limitation  to  the  contrary  not- 
withstanding.' 

'The  third  finding  relates  to  the  contract  of  shipment  executed  by 
defendant,  the  St.  Louis  &  San  Francisco  Railroad  Company.  Xone 
of  the  provisions  set  forth  in  the  third  finding  above  are  in  the  con- 
tract entered  into  by  the  Chicago,  Rock  Island  &  Pacific  other  than  in- 
dicated in  this  finding. 

"Nineteenth:  I  find  that  soon  after  the  institution  of  this  suit  and 
at  various  times  up  to  the  11th  day  of  July,  1908,  the  defendant,  the 
St.  Louis  &  San  Francisco  Railroad  Company,  approached  the  plain- 
tiff, J.  T.  Dysart,  and  attempted  to  make  a  settlement  with  him  on 
account  of  the  matters  and  things  for  which  this  suit  was  instituted 
and  being  prosecuted,  and  that  such  negotiations  continued  until  the 
time  of  the  settlement  mentioned  in  the  eleventh  finding  above. 

"Conclusions  of  law. — First:  I  conclude  as  a  matter  of  law  that  the 
interveners'  contract  was  valid.  That  it  was  intended  to  be  performed 
in  the  State  of  Texas,  and  that  if  it  was  not,  the  defendants  are  bound 
by  it  because  of  their  actual  knowledge  thereof  prior  to  the  time  of  the 
settlement  with  plaintiff  in  July,  1908. 

"Second:  I  conclude  that  the  limitation  as  to  the  time  within  which 
suit  might  be  brought,  as  found  in  the  third  finding  of  fact,  referred 
to  the  damage  which  might  he  claimed  on  account  of  injury  to  the  stock 
shipped,  and  that  the  liability  of  the  defendant  to  the  owner  or  party 
in  charge  of  such  stock  was  attempted  to  he  set  out  in  the  stipulation 
printed  on  the  back  of  said  contract  copied  in  the  third  finding  of  fart 
as  section  A. 

"Third :  T  conclude  that  if  by  reason  of  any  provision  of  the  contract 
plaintiff  had  forfeited  any  right  to  maintain  this  suit  or  recover  herein, 
the  same  was  waived  bv  the  defendant  bv  reason  of  the  facts  found  in 
the  nineteenth  finding  of  fact. 

"Fourth :  T  conclude  that  plaintiff  was  not,  within  the  meaning  of 
the  contract,  on  any  car  while  switching  was  being  done  at  the  time  of 
his  injuries. 

"Fifth :  T  conclude  that  plaintiff  had  a  valid  cause  of  action  against 
the  defendant,  St.  Louis  &  San  Francisco  Railroad  Company;  and  but 
for  his  settlement  with  said  company,  should  have  recovered  a  verdict 
against  said  defendant  for  the  sum  of  $1200,  and  T  further  conclude 
that  the  interveners,  Wolfe,  Hare  &  Maxey,  are  entitled  to  recover  against 
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said  defendant  the  sum  of  $600  on  account  of  their  fee  for  bringing 
and  prosecuting  this  suit,  and  the  further  sum  of  $600  by  reason  of 
plaintiff's  assignment  to  them  of  the  remainder  of  his  cause  of  action, 
and  that  they  are  also  entitled  to  recover  all  costs  incurred  in  this  suit. 

"Sixth:  I  find  that  the  plaintiff  is  not  entitled  to  recover  anything 
herein  and  that  no  judgment  should  be  rendered  against  the  St.  Louis, 
San  Francisco  &  Texas  Eailway  Company,  and  that  it  recover  its  costs 
herein." 

We  further  conclude  that  the  stipulation  in  the  contract  between  the 
appellant  and  Dysart  that  suit  should  be  brought  "within  six  months" 
affects  only  the  remedy  and  is  governed  by  the  law  of  the  forum.  This 
point  is  discussed  by  Justice  Bookhout  in  St.  Louis,  I.  M.  &  S.  By.  Co. 
v.  Hambrick,  97  S.  W.,  1072,  and  reference  to  said  case  is  here  made 
as  expressing  our  views  on  this  point. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fred  W.  Shelley  et  al.  v.  Creighton-McShane  Oil  Company  bt  al. 

Decided  June  27,  1010. 

1. — Deed — Erroneous  Description — Evidence  Aliunde. 

The  following  objections  were  made  to  a  deed  when  offered  in  evidence: 
( 1 )  that  the  deed  described  the  land  in  controversy  as  patented  to  G,  whereas 
said  land  was  patented  to  C,  assignee  of  G;  (2)  that  while  the  correct  patent 
number  was  given,  the  number  of  the  volume  in  which  the  patent  is  recorded 
was  not  given,  and  there  were  over  one  hundred  volumes  in  each  of  which 
was  a  patent  of  the  same  number;  and  (3)  that  the  deed  refers  to  mesne 
conveyances  from  said  "patentee"  to  the  grantor  in  the  deed  for  further  descrip- 
tion, whereas  said  grantor  held  title  by  deed  from  a  sheriff  under  execu- 
tion against  C,  who  was  in  fact  the  patentee.  The  deed  stated  the  correct 
number  of  acres  in  the  patent,  the  patent  number  and  the  county  in  which 
the  land  was  situated.  Held,  the  deed  was  properly  admitted  in  evidence  in 
connection  with  undisputed  testimony  that  the  parties  intended  the  deed  to 
convey  the  land  in  controversy. 


2. 

If.  by  rejecting  that  part  of  the  description  in  a  deed  which  is  false,  and 
retaining  that  which  is  true  and  applying  thereto  evidence  offered  aliunde, 
it  can  be  determined  that  it  was  the  intention  of  the  parties  to  convey  the 
land  in  -controversy,  such  intention  ought  not  to  be  defeated  by  rejecting  the 
deed. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

G.  P.  Dougherty,  for  appellants. — The  statute  of  frauds  requires  a 
conveyance  of  lands  to  be  valid  to  be  so  definite  and  certain  upon  the 
face  of  the  instrument  itself,  or  by  other  writings  referred  to,  that  the 
land  can  be  identified  with  reasonable  certainty,  and  where  the  descrip- 
tion in  the  deed  does  not  describe  the  land  involved,  but  other  land. 
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the  same  is  not  admissible  as  a  link  in  the  chain  of  title.  Harkness  v. 
Devine,  73  Texas,  628 ;  Neyland  v.  Texas  Yellow  Pine  L.  Co.,  26  Texas 
Civ.  App.,  417;  Rountree  v.  Thompson,  30  Texas  Civ.  App.,  595. 

In  arriving  at  the  intention  of  the  parties  to  a  deed,  in  the  absence 
of  ambiguity,  the  face  of  the  deed  together  with  the  references  in  it  must 
control ;  and  where  there  is  no  uncertainty  an  *  intention  different  from 
that  shown  in  the  deed  can  not  be  shown  so  as  to  make  it  convey  property 
not  described  in  the  deed.  Minor  v.  Powers,  24  S.  W.,  720 ;  Powers  v. 
Minor,  87  Texas,  83;  Thayer  v.  Finton,  15  K  E.,  615;  Collins  v.  Ball, 
82  Texas,  259;  Watts  v.  Howard,  77  Texas,  71. 

Smith,  Crawford  &  Sonficld,  for  appellees,  Creighton-McShane  Oil 
Co.,  John  A.  Creighton  and  John  A.  McShane.  William  Aubrey,  for 
appellee,  Vaughan  Lumber  Company. — The  description  in  the  deed 
from  H.  E.  Shelley  to  John  Hancock  and  C.  S.  West  was  of  itself  sufficient 
to  convey  the  land  in  controversy.  Waters  v.  Spofford,  58  Texas,  123; 
Cartwright  v.  Trueblood,  90  Texas,  538;  Smith  v.  Chatham,  14  Texas, 
326;  Peterson  v.  Ward,  5  Texas  Civ.  App.,  212;  Huffman  v.  Eastham, 
19  Texas  Civ.  App.,  227;  Arambula  v.  Sullivan,  80  Texas,  620. 

If  the  description  in  a  deed  be  uncertain  or  ambiguous  it  may  be 
Tendered  certain  and  unambiguous  by  resort  to  any  instrument  referred 
to  in  the  deed.  Bowles  v.  Beal,  60  Texas,  324;  Parrish  v.  Jackson,  69 
Texas,  616 ;  Chalk  v.  Foster,  2  Posey  TJ.  C,  705. 

Where  an  instrument,  not  altogether  void  for  uncertainty,  contains 
a  defective  description  of  real  property,  parol  evidence  is  admissible  to 
remove  the  ambiguity  and  identify  the  property.  The  description  being 
true  in  part,  but  not  true  in  every  particular,  extrinsic  evidence  is  re- 
ceived in  aid  of  the  instrument.  21  Am.  &  Eng.  Ency.  Law,  1120,  1121 ; 
Busby  v.  Bush,  79  Texas,  661;  Aycock  v.  Trammell,  77  Texas,  487; 
Wofford  v.  McKinney,  23  Texas,  36;  Kingston  v.  Pickins,  46  Texas,  101 ; 
Dwyer  v.  Speer,  8  Texas  Civ.  App.,  92. 

The  construction  which  the  parties  to  a  contract  place  upon  it  will 
have  great,  if  not  controlling,  effect  in  determining  its  true  import  and 
effect.  Rev.  Stats.,  arts.  5061,  5062,  5067,  5075,  5076,  5078;  Rev.  Stats., 
arts.  1938,  1965  and  1968;  Linney  v.  Wood,  66  Texas,  22;  Chicago  v. 
Sheldon,  9  Wall,  50. 

REESE,  Associate  Justice. — This  is  an  action  in  trespass  to  try 
title  by  Fred  W.  Shelley  and  Paul  H.  Traylor  against  the  Creighton- 
McShane  Oil  Company  and  others,  including  the  Vaughan  Lumber 
Company,  for  a  tract  of  3325  acres  or  18,785,311  square  varas  of  land 
in  Jasper  County  patented  to  F.  W.  Chandler,  assignee  of  W.  B.  Green. 
The  Vaughan  Lumber  Company  claimed  the  timber  on  the  land  by  pur- 
chase from  the  Creighton-McShane  Oil  Company.  Upon  trial  by  the 
court  without  a  jury  there  was  judgment  for  defendants  from  which 
plaintiffs  appeal. 

The  facts  are  undisputed  and  are  as  follows:    The  land  was  patented 
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to  F.  W.  Chandler  as  assignee  of  Wm.  B.  Green,  July  28,  1870,  by  patent 
Xo.  208,  vol.  18.  The  land  is  described  in  the  patent  as  a  survey  of 
18,785,311  square  varas,  lying  in  Jasper  County,  Texas.  The  tract 
contains  3325  acres,  which  is  the  equivalent  of  the  amount  named  in 
square  varas.  Chandler  died  in  1885  leaving  a  will  in  which  H.  E. 
Shelley  is  named  as  independent  executor  in  whom  is  vested  the  legal 
title  to  the  property  of  this  estate,  with  full  power  to  sell  and  convey 
and  administer  the  estate  free  from  the  control  of  the  Probate  Court.  On 
September  4,  1902,  H.  E.  Shelley,  as  executor,  conveyed  the  land  to 
Fred  W.  Shelley  by  a  deed  of  that  date  which  recites  that  it  is  executed 
in  satisfaction  of  a  legacy  of  $2000  given  to  him  by  said  will.  On  the 
same  date  Fred  W.  Shelley  executed  to  Paul  H.  Traylor  a  power  of  at- 
torney coupled  with  a  half  interest  in  the  land.  The  power  of  attorney 
authorizes  the  grantee  Traylor  to  institute  suit  and  recover  the  land  in 
controversy.    This  is  the  appellant's  chain  of  title. 

Appellees'  title  is  as  follows:  On  the  first  Tuesday  in  December, 
1880,  the  land  was  sold,  by  the  same  description  as  in  the  patent,  by  the 
sheriff  of  Jasper  County  under  an  execution  issued  out  of  the  District 
Court  of  Travis  County  upon  a  judgment  against  F.  W.  Chandler,  to 
H.  E.  Shelley  to  whom  a  deed  was  regularly  executed,  the  recited  con- 
sideration being  $500.  F.  W.  Chandler  had  on  May  29,  1879,  executed  a 
deed  of  trust  on  this  land  to  W.  F.  North,  trustee,  to  secure  John  Han- 
cock and  Charles  S  West  upon  certain  contingent  liabilities  arising  out 
of  certain  endorsements  by  them  of  Chandler's  paper,  amounting  to  about 
$20,000,  which  had  been  recorded  in  Jasper  County,  January  20,  1880. 
The  land  is  described  in  this  deed  of  trust  as  3525  acres,  original  grantee 
W.  B.  Green,  patent  number  208,  Jasper  County.  H.  E.  Shelley  bought 
the  land  at  the  trustee's  sale  for  the  use  and  benefit  of  F.  W.  Chandler 
and  Hancock  and  West,  holding  the  legal  title  in  trust  for  their  benefit 
in  equal  interests,  that  is,  one-half  for  Chandler  and  one-half  for  Han- 
cock and  West.  On  April  1,  1881,  H.  E.  Shelley  executed  to  John  Han- 
cock and  C.  S.  West  for  a  recited  consideration  of  $500,  a  certain  deed 
describing  the  land  conveyed  as  "situated  in  the  county  of  Jasper,  State 
of  Texas,  being  three  thousand  three  hundred  and  twenty-five  acres  of 
land  originally  patented  to  W.  B.  Green  by  patent  No.  208,  the  mesne 
conveyance  from  said  patentee  to  me  being  of  record  in  said  county  of 
Jasper,  and  to  which  for  better  description  of  said  land  reference  is  here 
made." 

The  trouble  comes  up  over  the  construction  of  this  deed,  appellants 
insisting  that  it  is  void  for  failure  to  describe  the  land.  This  deed  was 
duly  acknowledged  and  recorded  on  April  6,  1881,  in  Jasper  County. 
T.  W.  Ford  represented  H.  E.  Shelley  in  the  purchase  of  the  land  at  the 
sheriffs  sale  and  bid  in  the  land  for  Shelley.  In  May,  1881,  Ford,  act- 
ing for  Shelley,  who  represented  Chandler  and  Hancock  and  West,  and 
for  F.  W.  Chandler  in  person,  negotiated  a  sale  of  this  land  to  John  P. 
Irvine  for  $3500.    Ford's  dealings  in  the  matter  were  with  Shelley  and 
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F.  W.  Chandler.  This  sale  was  consummated  by  the  execution  of  a 
deed  by  John  Hancock  and  C.  S.  West  to  said  Irvine  for  the  land, 
describing  the  land  as  in  the  patent.  The  purchase  money  was  paid  to 
Shelley.  This  deed  was  executed  May  23,  1881,  and  was  witnessed  by 
H.  E.  Shelley  and  John  B.  Costa,  was  proven  for  record  by  Shelley  as 
subscribing  witness,  and  recorded  in  Jasper  County  on  June  1,  1881. 
The  land  thereafter,  by  several  mesne  conveyances,  passed  from  Irvine 
to  appellees,  the  Creighton-McShane  Oil  Company.  Chandler  died  in 
1885,  and  his  will  was  probated  in  1886.  In  the  inventory  of  the  prop- 
erty of  his  estate  filed  by  H.  E.  Shelley,  executor,  no  mention  is  made 
of  this  property,  nor  was  the  same  eveT  rendered  for  taxation  by  the 
executor.  No  claim  appears  to  have  been  made  to  the  land  by  the  executor 
until  the  execution  of  the  deed  to  appellant,  Fred  W.  Shelley,  in  1902. 

It  will  only  be  necessary  to  dispose  of  appellants*  first  assignment  of 
error,  as  it  is  admitted  in  the  brief  that  if  this  assignment  is  not  well 
taken  the  judgment  should  be  affirmed. 

The  first  assignment  is  that  the  court  erred  in  admitting  in  evidence 
over  plaintiff's  objection,  the  deed  from  H.  E.  Shelley  to  John  Han- 
cock and  C.  S.  West  referred  to  in  the  foregoing  conclusions.  The  ob- 
jection to  the  introduction  of  the  deed  is  that  it  does  not  purport  to 
convey  the  land  in  controversy.  This  objection  is  based  upon  the  fact 
that  the  deed  describes  the  land  as  patented  to  W.  B.  Green,  while  the 
land  in  controversy  was  patented  to  F.  W.  Chandler,  assignee  of  W.  B. 
Green ;  that  the  patent  number  208  is  given,  but  not  the  number  of  the 
volume,  whereas  there  are,  as  stated  by  appellants,  123  volumes  of  such 
patents,  in  each  of  which  there  is  one  No.  208 ;  and  that  the  deed  refers 
to  mesne  conveyances  from  said  "patentee"  to  Shelley  for  further  de- 
scription, while  Shelley  held  title  to  the  land  in  controversy  by  deed 
from  the  sheriff  under  execution  from  Chandler,  who  was  in  fact  pat- 
entee. 

The  deed  is  certainly  not  void  on  its  face,  but  part  of  the  description, 
taken  literally,  does  not  fit  this  land.  That  part  of  the  description 
which  describes  the  land  as  lying  in  Jasper  County,  as  containing  3325 
acres,  and  as  covered  by  patent  No.  208,  is  a  correct  description  of  this 
land  as  far  as  it  goes,  and  this,  discarding  the  other  part  of  the  descrip- 
tion, and  taken  in  connection  with  the  undisputed  evidence,  shows  beyond 
doubt  or  controversy  that  the  parties  intended  by  this  deed  to  convey  this 
tract  of  land.  It  is  hardlv  necessarv  to  do  more  than  refer  to  the  con- 
elusions  of  fact  based  upon  the  undisputed  evidence,  to  show  this. 
Shelley  bought  in  for  Chandler  and  Hancock  and  West,  at  the  sheriffs 
sale,  this  tract  of  land.  In  three  months  thereafter  this  deed  was  exe- 
cuted bv  Shellev  to  Hancock  and  West,  Shellev  immediatelv,  in  a  month, 
through  Ford  (Chandler  being  a  party  personally  to  the  negotiations) 
negotiated  a  sale  of  this  tract  of  land  to  John  P.  Irvine,  and,  to  carry 
out  his  deed,  Hancock  and  West  executed  to  Irvine  a  deed  to  this  land 
described  as  in  the  patent,  Shelley  being  a  subscribing  witness  to  the 
deed.    H.  E.  Shelley,  executor  of  Chandler,  although  he  knew  all  about 
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this  land,  did  not  place  it  on  the  inventory  and  made  no  claim  to  it  for 
seventeen  years.  The  conclusion  is  irresistible,  that  it  was  the  intention 
of  this  deed  to  Hancock  and  West  to  convey  this  land.  Should  this  in- 
tention fail  on  account  of  the  erroneous  description  in  the  deed?  We 
think  not,  if  by  rejecting  that  part  of  the  description  which  is  false  and 
retaining  that  part  which  is  true,  and  applying  thereto  the  evidence 
offered,  it  can  be  determined  that  the  intention  was  by  this  deed  to  con- 
Tey  the  land  in  controversy.  (West  v.  Houston  Oil  Co.,  46  Texas  Civ. 
App.,  102  (102  S.  W.,  929),  and  cases  cited  in  the  opinion.) 

The  case  of  Powers  v.  Minor  (87  Texas,  83),  cited  and  relied  upon  by 
appellants  is  not  in  point.  In  that  case  the  description  of  the  land  in 
the  deed  in  question  was  affirmatively  shown  to  fit  exactly  another  and 
different  tract  of  land  than  that  to  which  it  was  sought  to  apply  it. 
We  have  no  such  case  here. 

The  court  did  not  err  in  admitting  the  deed  in  evidence.  The  as- 
signment of  error  must  be  overruled,  and,  as  appellants  admit  in  their 
brief,  this  settles  the  merits  of  this  appeal,  and  there  is  no  necessity  to 
dispose  of  the  other  assignments  which  rest  upon  this.  We  find  no  error 
in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Orange  County  Irrigation  Company   v.   Orange  National  Bank. 

Decided  June  27,  1910. 

1. — Sequestration — Sufficiency  of  Description. 

In  passing  upon  a  motion  to  quash  a  writ  of  sequestration  on  the  ground 
that  it  did  not  sufficiently  describe  the  property  sought  to  be  taken,  the  writ 
must  be  judged  by  its  own  recitals,  and  not  by  any  evidence  which  might 
tend  to  show  that  it  was  not  in  fact  levied  upon  property  of  the  defendant. 
Rule  applied. 

2. — Evidence — Harmless  Error. 

The  admission  of  incompetent  testimony  over  objection  is  harmless  error 
when  the  fact  it  tends  to  prove  is  admitted  by  the  objecting  party. 


3. 

The  defense  being  that  the  secretary  of  the  defendant  corporation  had  no 
authority  to  waive  a  lien  held  by  the  corporation,  the  exclusion  of  the  by-laws, 
when  offered  to  prove  that  fact,  becomes  harmless  error  when  the  court  charges 
the  jury  to  that  effect. 

4. — Same — Letter  to  Third  Party. 

In  a  contest  between  a  mortgagee  and  a  landlord  as  to  the  right  to  prop- 
erty of  a  tenant,  a  letter  written  by  the  landlord  to  a  third  party  for  the 
purpose  and  with  the  intention  of  its  being  used  to  induce  the  mortgagee 
to  make  a  loan  to  and  secure  a  mortgage  from  said  third  party  on  the  prop- 
erty in  controversy  which  was  afterwards  sold  by  said  third  party  to  the 
tenant,  and  which  was  in  fact  so  used,  is  admissible  in  evidence  against  the 
landlord  who  subsequently  acquired  his  lien.  The  fact  that  the  letter  was  not 
addressed   directly  to  the  mortgagee  was  immaterial. 
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Appeal  from  the  District  Court  of  Orange  Count}'.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Bisland  &  Bruce,  for  appellant. 

Adams  &  Iluggins,  for  appellee. 

REESE,  Associate  Justice. — This  is  a  trial  of  the  right  of  property 
in  248  sacks  of  rice  of  the  alleged  value  of  $2.50  per  sack,  in  the  aggre- 
gate $620,  which  had  been  seized  under  a  writ  of  sequestration  at  the 
suit  of  the  Orange  National  Bank  as  the  property  of  D.  M.  Wingate 
to  satisfy  an  indebtedness  of  $1315.20,  besides  interest,  secured  by  mort- 
gage, as  alleged,  on  the  rice,  which  was  claimed  by  the  Orange  County  Ir- 
rigation Company.  Claimant's  affidavit  and  bond  were  made  by  the  Ir- 
rigation Company,  and  upon  trial  of  the  issues  in  the  District  Court 
with  a  jury,  there  was  judgment  for  the  bank,  from  which  this  appeal 
is  prosecuted. 

The  statements  of  the  issues  presented  by  the  respective  parties  show 
that  the  property  was  seized  as  the  property  of  D.  M.  Wingate  under  a 
writ  of  sequestration  sued  out  by  the  bank  in  a  suit  instituted  by  it 
against  said  Wingate  and  H.  W.  Womack  upon  a  note  for  $1315,  se- 
cured by  a  mortgage  executed  by  Wingate  to  secure  the  same.  Appel- 
lant's claim  to  the  rice  is  based  upon  its  allegations  that  it  is  a  part  of 
a  crop  of  rice  raised  by  Wingate  on  300  acres  of  land  rented  by  him  of 
appellant  upon  which  they  had  a  landlord's  lien  for  a  large  indebted- 
ness incurred  by  way  of  advances  in  money  and  supplies  to  enable  Win- 
gate to  make  said  crop  and  that  to  satisfy  such  indebtedness  Wingate 
had  delivered  the  rice  to  it.  Appellee  in  reply  alleged  that  if  appellant 
ever  had  a  landlord's  lien  on  the  property  it  had  been  waived  by  it  in 
favor  of  the  lien  of  appellee,  and  that  if  appellant  had  possession  of  the 
rice  at  the  time  of  the  levy  it  was  as  the  agent  and  bailee  of  said  Win- 
gate. The  case  turned  entirely  upon  the  issue  of  whether  the  appellant 
had  waived  its  landlord's  lien  upon  the  rice. 

The  evidence  is  sufficient  to  establish  the  following  conclusions:  In 
February,  1908,  D.  M.  Wingate  was  desirous  of  renting  from  appellant 
a  tract  of  300  acres  of  land  known  as  the  Lyons  Place  for  the  purpose 
of  raising  rice,  and  appellant  was  equally  desirous  that  he  should  do 
so.  Wingate  needed  some  mules  to  enable  him  to  work  this  land,  but 
did  not  have  the  money  to  pay  for  them  and  Womack  had  the  mules  to 
sell.  Appellant  proposed  to  endorse  Wingate's  note  for  the  mules,  but 
Womack  would  not  agree  to  this  as  he  wanted  such  security  as  the 
Orange  County  Xational  Bank  would  accept,  as  he  expected  to  get*  the 
money  from  the  bank.  He  proposed  that  Hart,  the  president  of  the 
Irrigation  Company,  and  Sholars,  a  director,  endorse  the  note,  which 
they  declined  to  do.  W.  A.  Ward,  secretary  of  the  Irrigation  Company, 
then  wrote  and  gave  to  Wingate  to  hand  to  Womack  the  following  letter : 


u 

u 
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"Office  of  Orange  County  Irrigation  Company, 

"Orange,  Texas,  2/18/08. 
Mr.  Henrv  Womack, 

Dear  Sir — You  can  take  from  Mr.  Morgan  Wingate  to  yourself  the 
same  security  we  proposed  to  take,  if  you  wish,  and  I  am  satisfied  you 
can  use  the  paper  in  that  way  and  make  yourself  perfectly  safe.  That 
is,  by  taking  a  lien  on  Morgan's  one-half  of  130. acres  of  rice  in  addition 
to  the  mules. 

"The  directors  of  the  company  do  not  care  to  endorse  personally  on 
a  trade  of  tlm  kind,  but  are  willing  to  let  you  have  the  first  lien  as 
above. 
"Please  let  us  know  what  vou  decide  to  do  in  the  matter. 

"Very  truly  yours, 

"Orange  County  Irrigation  Co., 

"Bv  W.  A.  Ward,  Secv." 

Wingate  and  Womack  then  took  this  letter  to  the  bank,  and  upon 
the  faith  thereof  they  executed  to  the  bank  their  joint  note  for  $1315, 
the  price  of  the  mules;  and  Wingate  executed  to  the  bank  a  mortgage 
or  deed  of  trust  to  secure  the  note  on  the  mules,  and  also  on  "my  fourth 
interest  in  300  acres  of  rice  to  be  planted  on  the  Orange  County  Irriga- 
tion Company  farm  known  as  the  Lyons  Place/'  This  note  and  mortgage 
were  executed  on  the  19th  of  February,  1908,  and  filed  for  record  on 
the  21st  of  February.  Thereupon  the  bank  gave  to  Wingate,  and  Win- 
gate paid  tp  Womack,  the  $1315,  and  Womack  delivered  the  mules  to 
Wingate.  On  February  20th,  Wingate  gave  to  appellant  a  mortgage  or 
deed  of  trust  to  W.  A.  Ward,  trustee  for  the  bank,  on  these  six  mules, 
bought  of  Womack,  and  four  others  and  also  upon  "my  one-half  interest 
in  and  to  the  rice  crop  to  be  raised  by  me  on  300  acres  of  the  William 
Clark  league  in  Orange  County,  during  the  year  1908."  This  is  the 
same  land  known  as  the  Lyons  Place  mentioned  in  appellee's  mortgage. 
This  mortgage  is  given  to  secure  $1000  and  other  advances  to  be  made 
to  enable  him  to  make  said  rice  crop.  The  instrument  also  states  that 
the  Irrigation  Company  also  has  the  landlord's  lien  upon  the  crop,  which 
is  not  to  be  waived  by  the  execution  of  the  mortgage  but  is  to  remain 
in  full  force  and  effect.  It  contains  the  further  stipulation :  "All  of  the 
above  property  is  owned  by  me  in  good  faith  under  perfect  title,  free 
from  all  liens  whatsoever,  and  I  hereby  bind  and  obligate  myself  to  keep 
said  property  in  said  Orange  County  and  free  from  all  liens,  other  than 
the  one  herein  given  and  the  landlord's  lien  above  recognized,  until  the  in- 
debtedness herein  and  hereby  secured  is  paid  in  full.  Save  and  except 
that  all  of  the  aforesaid  mules  and  one-half  of  the  rice  crop  herein 
mortgaged,  being  one-fourth  of  the  entire  rice  crop  to  be  raised  by  me  on 
said  land  for  said  year,  is  now  under  mortgage  to  the  Orange  National 
Bank  of  Orange,  Texas,  to  secure  the  sum  of  $1315.20  and  this  mortgage 
is  given  subject  to  said  last  named  mortgage  to  the  extent  of  the  pay- 
ment of  said  sum  of  $1315.20,  but  no  further." 

The  contract  of  rental  between  appellant  and  Wingate  is  not  in  evi- 
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dence,  nor  are  its  specific  terms  shown,  but  from  what  does  appear  in 
the  record  concerning  it  we  find  that  appellant  rented  to  Wingate  the 
300  acres  described  for  1908,  and  that  the  landlord  was  to  have  one- 
half  of  the  crop,  we  assume  for  land  rent  and  water.  There  was  raised 
on  the  land  903  sacks  of  rice  of  which  appellant's  share  for  land  and 
water  rent  was  496A  sacks,  and  Wingate's  a  like  amount.  After  the 
rice  was  thrashed  and  sacked  it  was  placed  in  appellant's  warehouse, 
where  it  was  then  seized  bv  the  sheriff.  The  evidence  as  to  whether  it 
was  divided  between  appellant  and  Wingate  before  the  levy  is  very 
meagre,  but  it  is  sufficient  to  show  that  it  was  so  separated,  and  it  is 
clear  that  the  248  sacks  seized  were  Wingate's  rice,  being  one-half  of  his 
share. 

The  court  instructed  the  jury,  in  substance,  as  to  the  waiver,  that  the 
letter  of  Ward  referred  to  would  not  bind  appellant  unless  he  was  au- 
thorized by  Hart,  the  president  of  the  company,  or  by  the  company,  to 
waive  the  lien.  Upon  this  issue  the  evidence  is  sufficient  to  support  the 
conclusion  which  we  here  make,  that  Ward  was  authorized  by  the  presi- 
dent, Hart,  to  write  this  letter  for  the  company,  and  that  the  waiver  of 
the  lien  was  authorized  by  the  company.  Wingate  turned  over  his  share 
of  the  rice  to  appellant  to  sell  and  apply  the  proceeds  to  the  payment  of 
his  debt  for  advances  to  enable  him  to  make  the  crop,  amounting  to 
much  more  than  the  value  of  his  entire  share. 

The  court  did  not  err  in  overruling  the  motion  to  quash  the  writ  of 
sequestration  on  the  ground,  as  set  out  in  the  motion,  that  it  did  not 
sufficiently  describe  the  rice  sought  to  be  taken.  The  rice  was  described 
in  the  writ  and  the  affidavit  as  "248  sacks  of  rice  of  the  value  of  $2.50 
per  sack,  raised  on  300  acres  of  land  of  the  Orange  County  Irrigation 
Company  known  as  the  Lyons  Place  by  the  defendant  Wingate,  on  said 
land  during  the  year  1908,  and  designated  further  as  the  rice  subjected 
to  said  mortgage,  of  the  value  of  $620."  In  disposing  of  this  motion  the 
writ  is  to  be  judged  by  its  own  recitals,  and  not  by  any  evidence  which 
tended  to  show  that  it  was  not  in  fact  levied  upon  248  sacks  of  rice  of 
Wingate,  separated  from  appellant's  share  c-f  the  993  sacks.  The  descrip- 
tion of  the  property,  on  the  face  of  the  writ,  was  sufficient  to  enable  the 
officer  to  identify  it.  If  in  fact  Wingate's  one-half  of  the  993  sacks  had 
been  set  apart  to  him,  appellant  had  the  right  to  select  and  take  248 
sacks  thereof,  unless  it  should  be  made  to  appear  that  the  sacks  were  not 
of  equal  value,  and  there  is  no  contention  presented  by  the  pleadings  or 
evidence  that  it  was  not,  and  no  contention  in  fact  set  up  by  appellant 
that  the  2 18  sacks  seized  was  not  part  of  Wingate's  share  of  the  rice.  Ap- 
pellant, in  the  statement  of  its  claim,  claims  the  rice  as  part  of  Wingate's 
share  bv  virtue  of  its  lien  and  the  fact  that  it  had  been  delivered  by  Win- 
gate  to  it  in  satisfaction  of  his  indebtedness  to  it.  (Halbert  v.  San  Saba 
Springs  Live  Stock  Assn.,  34  S.  W.,  636;  Boykin  v.  Eosenfield,  69 
Texa$s  115;  Oxsheer  v.  Watt,  91  Texas,  124';  Woessner  v.  Fly,  63  Texas, 
198.) 

Tf  there  was  any  error  in  allowing  the  witness  Womack  to  testify,  over 
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appellant's  objection,  that  the  sheriff  levied  the  writ  on  rice  which  was 
pointed  out  by  Bufus  Wingate  as  the  rice  of  M.  W.  Wingate,  it  was 
harmless.  That  it  was  Wingate's  rice,  or  part  of  his  share,  is  admitted 
by  the  statement  of  its  claim  made  by  appellant.  The  second  assignment 
presenting  the  objection  is  overruled. 

Nor  was  there  any  error  requiring  a  reversal,  in  view  of  the  charge 
of  the  court,  in  refusing  to  allow  appellant  to  introduce  in  evidence  the 
by-laws  of  appellant,  to  show  the  duties  of  the  secretary,  in  order  to 
show  that  he  had  no  authority,  as  such,  to  waive  the  lien  of  appellant 
in  favor  of  appellee's  lien.  The  court  in  effect  charged  the  jury  that 
he  had  no  authority  to  do  so  by  virtue  of  his  office,  and  instructed  the 
jury  that  his  action  was  not  binding  on  the  company  unless  the  letter 
was  written  with  the  knowledge  and  consent  of  the  president  of  the 
company,  and  that  if  they  found  that  it  was  written  without  the  knowl- 
edge or  consent  of  the  company  that  they  should  not  consider  it.  The 
question  is  presented  by  the  third  assignment  of  error,  which  is  over- 
ruled. 

There  was  no  error  in  admitting  in  evidence  the  letter  of  Ward  on 
the  ground  that  it  was  addressed  to  Womack  and  not  to  appellee.  As 
we  have  shown,  Wingate  was  desirous  of  getting  the  mules  in  order  that 
he  might  be  able  to  cultivate  appellant's  lands,  and  appellant  was  no 
less  interested  in  his  doing  so.  Appellant's  interest  was  such  that  it 
proposed  to  endorse  Wingate's  notes  to  Womack  for  the  mules,  but 
Womack  declined  to  accept  this.  In  this  state  of  the  case  Ward  wrote 
the  letter  to  Womack,  the  purpose  of  which  was  to  enable  Wingate  to 
purchase  the  mules  and  to  waive  appellant's  first  lien  as  landlord  to 
enable  him  to  do  so.  Instead  of  giving  Womack  the  note  and  mortgage, 
which  Womack  could  then  have  transferred  and  endorsed  to  the  bank 
and  get  the  money,  Wingate  and  Womack  gave  their  joint  note  to  the 
bank  and  Wingate  executed  the  mortgage  to  the  bank  to  secure  the 
same.  There  is  nothing  to  indicate  that  appellant  had  any  reason  or 
desire  to  have  the  transaction  take  the  form  of  a  note  and  mortgage  to 
Womack  instead  of  the  bank.  What  they  wanted  was  for  Wingate  to 
get  the  mules,  and  the  transaction  finally  completed  differs  in  no  sub- 
stantial particular  from  that  contemplated.  Appellant  knew  of  the 
execution  of  this  mortgage  the  next  day,  and  that  it  was  given  to  cover 
the  price  of  the  mules  bought  from  Womack,  as  is  shown  by  the  mortgage 
taken  by  it  from  Wingate  on  the  next  day  on  the  crop  and  these  mules 
in  which  this  mortgage  is  recognized  as  superior  to  the  mortgage  there 
given  by  Wingate  to  appellant,  and  the  circumstances  indicate,  if  they 
do  not  positively  show,  that  when  appellant  took  this  second  mortgage 
it  knew  all  about  the  circumstances  under  which  the  mortgage  had  been 
executed  to  the  bank  the  day  before.  The  fourth  assignment  is  over- 
ruled. 

What  we  have  said  also  disposes  of  the  fifth  assignment,  which  is  also 
overruled.  As  we  have  found  in  our  conclusions  of  fact  there  was  suf- 
ficient evidence  to  authorize  the  finding  that  the  letter  of  Ward  was 
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written  with  the  knowledge  and  consent  of  the  company,  and  the  jury 
so  found. 

What  we  have  said  also  disposes  of  the  sixth,  seventh  and  ninth  as- 
signments of  error,  which  are  overruled. 

Our  conclusions  of  fact  dispose  of  the  eighth  assignment  of  error  that 
the  verdict  and  judgment  are  contrary  to  the  evidence. 

We  find  no  error  requiring  reversal,  and  the  judgment  is  affirmed. 

Upon  our  first  consideration  of  this  case  we  concluded  that  the  judg- 
ment ought  to  be  reversed,  and  so  ordered.  Upon  further  consideration, 
however,  and  a  careful  review  of  the  whole  record,  including  the  state- 
ment of  facts,  we  have  concluded  that  we  were  in  error.  Upon  our 
own  motion  our  former  judgment  is  set  aside  and  the  judgment  affirmed. 

Affirmed. 


Frank  Rabb  v.  La  Feria  Mutual  Canal  Company. 

Decided  June  27,  1910. 

1. — Condemnation — Inability  to  Agree — Allegation. 

An  allegation  by  a  condemnor  in  its  statements  filed  with  the  county  judge 
asking  for  the  appointment  of  commissioners  for  a  condemnation  proceeding, 
that  the  condemnor  and  the  owner  of  the  land  had  been  unable  to  agree  on 
the  amount  of  the  damages,  is  sufficient  to  authorize  the  county  judge  to  act. 

2. — Same — Jurisdiction — Facts. 

In  -condemnation  proceedings  neither  the  county  judge,  upon  the  filing  with 
him  of  the  statement  by  the  condemnor,  nor  the  commissioners,  upon  the  hear- 
ing with  regard  to  the  damages,  can  inquire  into  the  truth  of  the  facts  upon 
which  the  jurisdiction  is  invoked ;  this  can  not  be  done  until  the  hearing  in 
the  County  Court  on  appeal  from  the  award  of  the  commissioners. 

3. — Same — Conflicting  Claimants. 

It  seems  that  where  there  are  several  contending  claimants  to  land  and 
to  the  damages  which  would  result  from  constructing  a  canal  across  the  same, 
it  being  improbable  that  the  claimants  would  agree  that  the  damages,  even 
if  the  amount  was  agreed  upon,  might  be  paid  to  any  one  of  them,  the  con- 
demnor would  be  relieved  in  such  case  of  the  necessity  of  alleging  that  it  had 
been  unable  to  agree  with  the  owner  of  the  land  upon  the  amount  of  the  dam- 
ages. The  condemnor  could  not  be  required  to  take  the  risk  of  deciding  between 
the  claimants  and  of  paying  the  damages  to  any  one  of  them. 

4. — Same — Pendency  of  Trespass  to  Try  Title. 

The  fact  that  a  suit  of  trespass  to  try  title  is  pending  against  a  public 
service  corporation,  and  that  in  said  suit  said  corporation  could  have  a  right  of 
way  condemned  (which  was  all  the  corporation  desired)  for  a  quasi  public 
purpose  over  the  land  in  controversy,  is  no  sufficient  reason  why  such  defendant 
corporation  should  not  inaugurate  and  prosecute  a  condemnation  proceeding 
for  said  right  of  way  pending  the  suit. 


5. — Same — Bight  of  Way— Width — Statute. 

The  limitation  of   100  feet  for  right  of  way  for  irrigating  canals,  as  pre- 
scribed  in  art.  3126.  Rev.  Stats.,  has  application  to  public  lands  only. 

6. — Same — Award — Conflicting  Claimants — Apportionment. 

The   general   rule  that   each   of  several   owners  of  land   sought  to  be  con- 
demned is  entitled  to  have  the  amount  of  damages  due  him  separately  awarded 
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to  him,  has  no  application  when  the  defendants  in  the  condemnation  proceeding 
are  adverse  claimants  of  the  same  land  and  each  claims  the  whole  amount  of 
the  award  that  might  be  made.  In  such  case  an  award  of  a  lump  sum  and  the 
deposit  of  the  money  as  required  by  law  is  sufficient. 

7. — Same — Parties  Defendant. 

Where  there  are  adverse  claimants  to  land  sought  to  be  condemned  for 
right  of  way  purposes  by  a  public  service  corporation,  the  condemnor  may 
make  all  the  adverse  claimants  parties  defendant,  and  so  bind  them  all  by  one 
proceeding  and  one  award,  and,  after  deposit  of  the  money  as  required  by  law, 
it  may  take  possession  of  the  land  and  proceed  with  the  work. 

8. — Same — Cases  Followed  and  Distinguished. 

Davidson  v.  Texas  &  N.  0.  Ry.  Co.,  29  Texas  Civ.  App.,  57-59,  followed; 
City  of  Paris  v.  Tucker,  101  Texas,  100,  distinguished. 

9. — Same — Injunction — Dissolution. 

In  a  suit  of  trespass  to  try  title,  in  which  a  canal  company  was  a  defend- 
ant, said  company  was  enjoined  from  entering  upon  the  land  claimed  by 
plaintiff  and  from  constructing  an  irrigating  canal  thereon;  the  company  then 
inaugurated  and  prosecuted  to  award  condemnation  proceedings  for  a  right 
of  way  across  said  land.  Held,  upon  pleading  this  fact  and  compliance  with 
the  award,  the  District  Court  properly  dissolved  the  injunction,  although  an 
appeal  from  the  award  was  pending. 

10. — Injunction — Confession  and  Avoidance — Dissolution. 

Where,  subsequent  to  the  granting  of  a  temporary  injunction  to  restrain 
a  trespass  upon  land,  the  defendant  by  condemnation  proceedings  has  acquired 
the  right  to  enter,  the  injunction  is  properly  dissolved,  and  this  though  the 
answer  setting  up  the  condemnation  is  a  plea  in  confession  and  avoidance. 

Appeal  from  the  District  Court  of  Cameron  County.  Tried  below 
before  Hon.  W.  B.  Hopkins. 

James  B.  Wells  and  F.  W.  Seahury,  for  appellant. — The  condemna- 
tion proceedings  were  void  by  reason  of  the  absence  of  an  essential  juris- 
dictional fact,  namely,  that  the  condemning  corporation  and  the  land 
owner  had  been  unable  to  agree  on  the  damages.  Bev.  Stats.,  1895,  art. 
4447;  Barnes  v.  Chicago,  K.  I.  &  T.  Ry.  Co.,  33  S.  W.,  G01 ;  Porter  v. 
City  of  Abilene,  16  S.  W.,  107;  Railway  v.  Mud  Creek  Co.,  1  Texas 
Civ.  App.,  sees.  393,  394;  Lewis  on  Eminent  Domain,  sees.  497,  500, 
594;  15  Cyc,  821,  822,  853;  7  Ency.  PI.  &  Pr.,  529-530;  Cooler's  Const. 
Lim.,  528  (original  paging). 

The  condemnation  proceedings  were  void  by  reason  of  the  prior  insti- 
tution and  pendency  of  this  suit,  whereby  the  jurisdiction  of  the  District 
Court  attached  to  the  lands  in  controversy  herein  and  the  claims  thereto 
of  the  parties  to  this  suit ;  and  condemnation  of  same  by  any  other  tri- 
bunal was  thereby  barred.  Freeman  v.  Alderson,  119  U.  S.,  187  190; 
Townes  on  Texas  Pleading,  39-40,  45. 

The  condemnation  proceedings  were  void  because  the  land  taken 
thereby  by  the  Canal  Company  was  in  excess  of  the  width  permitted  by 
law  for  right  of  way  for  its  canal.  Rev.  Stats.,  art.  3126;  Lewis  on 
Eminent  Domain,  sees.  388,  453. 

The  condemnation  proceedings  were  void  because  the  statement  for 
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condemnation  did  not  name  the  owners  of  the  lands  sought  to  be  con- 
demned, and,  by  reason  of  the  failure  so  to  do,  jurisdiction  to  condemn 
was  not  acquired.  Rev.  Stats.,  arts.  4446,  4447,  4455;  Porter  v.  City 
of  Abilene,  16  S.  W.,  107;  Eailway  v.  Mud  Creek  Co.,  1  Texas  Civ.  App., 
sec.  397;  Lewis  on  Eminent  Domain,  sees.  548,  555;  Mills  on  Eminent 
Domain,  sec.  77;  15  Cyc,  896-897. 

The  award  of  the  commissioners  of  condemnation  was  void  by  reason 
of  their  failure  therein  to  apportion  the  damages  among  the  several  de- 
fendants entitled  thereto.  City  of  Paris  v.  Tucker,  101  Texas,  100,  101 ; 
Lewis  on  Eminent  Domain,  sees.  766,  767;  15  Cvc,  890,  892,  896,  898; 
7  Ency.  PI.  &  Pr.,  601. 

The  deposit  by  the  Canal  Company  of  the  damages  awarded  by  the 
commissioners  of  condemnation  was  made  in  the  gross  sum  of  the  award, 
subject  to  the  order  of  the  defendants  jointly,  and  was  not  so  deposited 
that  any  land  owner,  satisfied  with  the  award,  could  get  his  part,  and 
was  not  such  a  deposit  as  required  by  the  Constitution  and  laws  of  this 
State  to  be  made  before  land  can  be  taken  by  exercise  of  the  eminent 
domain.  Constitution  of  Texas,  art.  1,  sec.  17;  Acts  1899,  105;  Sayles' 
Ann.  Stats.  Supp.,  art.  4471;  City  of  Paris  v.  Tucker,  101  Texas,  99; 
Hopkins  v.  Cravev,  85  Texas,  191-192;  Crary  v.  Port  Arthur  Channel 
&  Dock  Co.,  45  S/W.,  842. 

Kibbe  &  Holland,  Noah  Allen  and  R.  B.  Creager,  for  appellee. 

REESE,  Associate  Justice. — This  is  an  appeal  from  an  order  dis- 
solving, in  part,  a  temporary  injunction.  The  temporary  injunction 
was  granted,  upon  the  application  of  appellant,  enjoining  appellee  from 
trespassing  upon  land  claimed  by  appellant,  and  was  issued  in  connection 
with  an  action  in  trespass  to  try  title  instituted  by  appellant  as  plaintiff, 
against  appellee,  the  La  Feria  Land  &  Irrigation  Company  and  others. 

The  land  involved  in  this  suit  is  a  tract  in  the  shape  of  a  triangle 
470.5  feet  wide  at  the  north  end  and  about  fourteen  miles  long,  running 
to  a  point  at  a  base  line  on  the  Rio  Grande  river.  Appellant  and  the 
La  Feria  Land  &  Irrigation  Company  own  two  adjoining  tracts  of  land 
fronting  on  the  Rio  Grande  and  running  thence  north,  one  of  them 
fourteen  miles  and  the  other  eighteen  miles.  The  dispute  out  of  which 
grows  this  litigation  arises  out  of  a  controversy  as  to  the  location  of  the 
division  line  starting  from  a  known  and  undisputed  point  on  the  com- 
mon base  line  of  the  two  tracts  on  the  Rio  Grande  river.  Other  parties 
to  this  suit  claim  portions  of  this  land  under  conveyances  from  the  La 
Feria  Land  &  Irrigation  Company. 

The  Canal  Company  was  organized  in  September,  1908,  as  an  irriga- 
tion company,  under  the  statute,  by  the  stockholders  of  the  La  Feria 
Land  &  Irrigation  Company  and  other  land  owners,  to  irrigate  their 
respective  lands,  each  granting  to  the  Canal  Company  rights  of  way  for 
a  canal  over  their  respective  land?  at  an  agreed  compensation  of  $75 
per  acre.    The  company  began  the  construction  of  its  canal  on  the  land 
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in  controversy  in  July  or  August,  1909,  under  grant  of  right  of  way 
from  the  La  Feria  Land  &  Irrigation  Company,  which  claimed  to  be 
the  owner  of  the  land,  the  title  of  which  is  also  claimed  by  appellant 
Rabb.  In  August,  1909,  appellant  first  learned  that  the  canal  was  being 
constructed  on  the  land,  and  employed  a  surveyor  to  ascertain  the  true 
location  of  the  division  line  between  his  land  and  the  tract  of  the  Irriga- 
tion Company,  and,  negotiations  for  a  settlement  with  the  two  com- 
panies having  failed,  he  instituted  said  suit  on  November  6,  1909,  and 
obtained  a  temporary  injunction  as  aforesaid. 

On  January  8,  1910,  the  Canal  Company  instituted  proceedings  under 
the  statute  for  condemnation  of  land  for  a  right  of  way  for  its  canal 
over  the  said  tract  of  laud.  These  proceedings  were  instituted  against 
appellant  Rabb,  who  claimed  to  own  the  entire  strip  except  three  acres 
belonging  to  or  claimed  by  one  Prajedis  Garza,  the  said  Garza,  the  widow 
and  executors  of  Bedell  Moore,  who  held  a  mortgage  on  all  of  appel- 
lant's lands,  and  the  La  Feria  Canal  &  Irrigation  Company.  The  state- 
ment made  to  the  county  judge  in  initiating  these  proceedings,  contained 
the  allegation  that  these  parties  "own  and  claim  to  own,  hold,  have  and 
claim  to  have  some  right,  title  and  interest  in  and  to  the  lands  sought 
to  be  condemned."  Commissioners  were  appointed  by  the  county  judge 
and  duly  qualified.  A  hearing  was  had  at  which  all  the  parties  appeared 
and  were  heard,  appellant  protesting  against  the  legal  competency  of 
the  commissioners  and  saving  his  right  to  object  to  the  proceedings  in 
the  proper  courts.     The  commissioners  made  the  following  award: 

"And  we  do  hereby  assess  the  damages  due  to  La  Feria  Land  &  Irri- 
gation Company,  Frank  Rabb,  estate  of  G.  Bedell  Moore,  Prajedis 
Garza  and  Mrs.  Elizabeth  B.  Moore,  as  owners  of  said  land,  by  said  La 
Feria-  Mutual  Canal  Company,  as  follows,  towit: 

"For  first  tract,  containing  5.9  acres,  the  sum  of  three  hundred  and 
fifty-four  ($354)  dollars. 

"For  second  tract,  containing  54  acres,  the  sum  of  one  thousand  eight 
hundred  and  ninety  ($1890)  dollars. 

"For  third  tract,  containing  15.9  acres,  the  sum  of  three  hundred  and 
ninety-seven  and  50/100  ($397.50)  dollars. 

"As  special  damages  accruing  to  the  owner  or  owners  of  that  part  of 
said  third  tract,  occupied  by  Prajedis  Garza  and  being  the  improved 
part  thereof,  the  sum  of  four  hundred  ($400)  dollars,  making  a  total 
of  three  thousand  and  forty-one  and  50/100  ($3041.50)  dollars  hereby 
awarded  against  said  La  Feria  Mutual  Canal  Company." 

All  the  defendants  in  that  proceeding,  except  the  Irrigation  Company, 
filed  their  opposition  to  the  report,  and  the  proceeding  as  to  them  is 
pending  on  appeal  in  the  County  Court.  After  the  award  was  made,  the 
Canal  Company  deposited  the  amount  of  the  award  with  an  equal  ad- 
ditional sum  with  the  county  clerk,  filed  the  bond  required  by  the  Act 
of  1899,  and  paid  the  cost  of  the  proceeding,  and  afterwards  filed  in 
the  District  Court  its  amended  answer,  not  under  oath,  wherein  it  de- 
nied specifically  each  of  the  material  allegations  of  the  petition,  and 
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petting  out  the  condemnation  proceedings  aforesaid,  and  moved  the  court 
to  dissolve  the  temporary  injunction  previously  granted  as  to  it.  To 
this  appellant  replied  by  supplemental  petition  attacking  on  various 
grounds,  which  will  be  hereafter  referred  to,  the  condemnation  pro- 
ceedings. The  district  judge,  upon  the  hearing  of  the  motion,  entered 
an  order  respecting  the  said  condemnation  proceedings  that  the  same 
were  in  all  things  regular  and  legal  and  entitled  the  Canal  Company  to 
take  possession  of  the  land  so  condemned,  and  dissolving  the  temporary 
injunction  as  to  said  lands,  fully  identifying  and  describing  the  same. 
From  this  order  this  appeal  is  prosecuted. 

The  assignments  of  error  challenge  the  validity  of  the  condemnation 
proceedings  on  various  grounds.  The  first  ground  of  objection  is  that 
the  proceedings  were  void  by  reason  of  the  absence  of  the  fact,  which 
is  claimed  to  be  jurisdictional,  that  the  condemnor  and  the  land  owner 
had  been  unable  to  agree  on  the  damages.  This  fact  was  properly  alleged 
in  the  statement  filed  with  the  county  judge  asking  for  the  appointment 
of  commissioners.  This  was  sufficient  to  authorize  him  to  act.  (Arts. 
4447-8,  Rev.  Stats.) 

It  is  correctly  stated  in  the  brief  of  appellant  that,  under  the  statute, 
neither  the  county  judge,  upon  the  filing  of  the  statement  with  him,  nor 
the  commissioners,  upon  the  hearing  with  regard  to  the  damages,  can 
inquire  into  the  truth  of  the  facts  upon  which  this  jurisdiction  is  invoked, 
but  that  this  can  not  be  done  until  the  hearing  in  the  County  Court 
of  the  appeal  from  the  award  of  the  commissioners.  This  appeal  is  now 
pending  and  is  yet  to  be  heard,  so  that  up  to  the  time  the  motion  to 
dissolve  the  injunction  was  heard  in  the  District  Court,  the  condemna- 
tion proceedings  were,  as  found  by  the  district  judge,  in  all  respects 
le<?al  and  regular. 

Further,  it  was  stated  in  the  supplemental  petition  of  appellant  that 
after  the  surveyor  had  reported  to  him  the  true  facts  about  the  location 
of  the  division  line  referred  to,  he  spent  three  weeks  negotiating  a  settle- 
ment with  the  Canal  Company  and  the  Irrigation  Company  through 
purchase  of  his  land  taken  by  them  both,  which  were  fruitless.  What 
were  these  negotiations  about,  so  far  as  the  Canal  Company  was  con- 
cerned? It  only  wanted  a  right  of  way,  and  it  must  be  presumed  that 
the  negotiations  with  it  were  for  the  acquisition  of  this  right.  The 
negotiations,  as  appellant  alleges,  failed.  It  seems  to  us  that  with  these 
two  parties  both  claiming  this  strip  of  land  and  whatever  damages  there 
might  accrue  from  the  opening  of  the  canal,  on  the  face  of  it,  it  was  im- 
possible for  the  Canal  Company  to  agree  as  to  the  amount  of  damages 
due  appelant,  unless  it  accepted  him  as  the  owner  and  paid  him  full 
damages,  taking  the  risk  of  having  to  pay  the  Irrigation  Company 
also  in  the  event  the  land  was  adjudged,  in  this  suit,  to  belong  to  it. 
This  it  cor.M  rot  be  required  to  do.  Tt  seems  to  us  that  it  would  be 
tritlir.g  with  the  rights  of  appellee,  and  that  it  would  serve  no  purpose 
except  dilav  to  send  it  back  now  to  make  an  attempt,  in  which  it  would 
iuvvssarlv  fail,  to  asrree  with  ar»rel!ant  as  to  the  amount  of  damages  to 
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be  paid  him,  if  in  fact  it  did  not  appear,  which  we  think  is  shown  prima 
facie,  that  such  attempt  has  been  made  and  failed.  This  objection  to 
the  proceeding  can  not  be  sustained. 

It  was  also  objected  that  the  condemnation  proceedings  were  void  be- 
cause of  the  pendency  of  this  suit  whereby  the  jurisdiction  of  the  Dis- 
trict Court  attached  to  the  land  in  controversy,  in  which  the  land  could 
be  condemned  for  the  use  of  the  Canal  Company.  It  is  true  that  in  this 
suit  the  District  Court  had  authority  to  condemn  the  land  and  award 
the  damages  (art.  4472,  Rev.  Stats.),  but  necessarily  this  could  not  be 
done  until  a  final  determination  of  the  question  of  title  as  between  ap- 
pellant and  the  Irrigation  Company.  Appellee  could  not  be  required 
to  wait  until  this  was  done,  but  might  resort  to  the  proceeding  under 
the  statute,  as  it  did  do,  in  order  to  have  an  immediate  condemnation. 
Otherwise  it  might  have  to  wait  for  years  before  it  could  proceed  with 
the  prosecution  of  this  quasi  public  work.  The  purpose  of  the  statute 
in  allowing  the  condemnor  to  take  possession  pending  appeal  from  the 
award  by  the  commissioners  upon  certain  conditions  insuring  the  event- 
ual payment  of  the  damages,  was  to  avoid  this  delay. 

It  is  also  objected  that  the  right  of  way  condemned  was  200  feet  wide, 
while  it  is  contended  that  the  statute  limited  it  to  100  feet.  Appellant 
arrives  at  this  conclusion  by  construction  of  the  provision  of  the  statute 
giving  a  right  of  way  not  exceeding  in  width  100  feet  over  public  lands. 
(Art.  3126,  Rev.  Stats.)     There  is  no  merit  in  this  contention. 

Xor  is  there  any  merit  in  the  contention  that  the  statement  filed  with 
the  county  judge  did  not  name  the  owners  of  the  lands  sought  to  be 
condemned.  We  have  heretofore  set  out  the  allegations  of  this  state- 
ment in  this  particular. 

The  most  serious  attack  made  upon  the  validity  of  the  condemnation 
proceedings,  as  authority  for  appellee  to  enter  upon  the  land  condemned, 
is  based  upon  the  failure  of  the  commissioners  to  apportion  the  sum 
awarded  as  damages  among  the  several  persons  who  are  alleged  to  own, 
and  claim  to  own,  some  interest  in  the  land  sought  to  be  condemned. 
The  award  has  been  heretofore  set  out  in  full.  This  objection  on  the 
part  of  appellant  is  very  ably  presented  by  counsel  for  appellant  in  their 
brief.  There  is  no  doubt  that  the  general  principle  is  that  each  of  several 
owners  of  land  sought  to  be  condemned  is  entitled  to  have  the  amount 
of  damages  due  him  separately  awarded  to  him,  and  we  take  it  that 
the  citations  from  text  books  in  the  brief  only  go  to  this  extent.  The 
question  which  presents  some  difficulty  is,  whether  this  principle  applies 
to  a  case  like  the  present,  where  it  is,  on  the  face  of  the  proceedings,  im- 
possible to  do  so.  If  it  does,  then  it  appears  to  us  that  it  necessarily 
follows  that  it  is  impossible  legally  to  condemn  this  land  for  the  pur- 
pose of  this  canal  until  by  the  judgment  of  the  District  Court  in  this  suit 
the  respective  rights  of  the  adverse  claimants  of  the  land  have  been 
finally  determined.  Not  until  then  is  it  possible  to  apportion  the  dam- 
ages Of  course,  this  argument  of  ah  inconvenienti  must  give  way  to 
the  positive  provisions  of  the  law,  if  in  conflict  therewith.    We  can  not 
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better  express  our  views  upon  this  question  than  by  a  liberal  quotation 
from  the  very  able  opinion  delivered  by  Associate  Justice  Gill  of  this 
court  in  the  case  of  Davidson  v.  Texas  &  N.  0.  Ry.  Co.  (29  Texas  Civ. 
App.,  57-9) : 

"But  under  the  first  proposition  the  validity  of  the  proceedings  is 
assailed  on  the  ground  that  the  railway  company  instead  of  ascertain- 
ing the  true  owner  and  making  him  alone  the  defendant,  made  several 
alleged  claimants  defendants,  thus  precipitating  the  appellant  into  liti- 
gation and  driving  him  to  another  suit  for  the  determination  of  his 
right  to  the  fund,  and  that  the  deposit  in  satisfaction  of  the  award  and 
to  secure  the  right  to  immediate  possession  was  not  made  to  the  order 
of  this  appellant  but  to  the  joint  order  of  the  defendants.  Appellant 
also  complains  that  the  County  Court  having  no  jurisdiction  to  settle 
the  question  of  ownership  to  land,  he  must  go  into  the  District  Court  to 
vindicate  his  rights,  and  therefore  his  property  has  been  taken  without 
compensation  first  made  or  deposited  for  his  benefit. 

"We  understand  from  the  averments  that  the  deposit  was  made  in 
compliance  with  the  statute  and  subject  to  the  order  of  the  court  for 
the  benefit  of  the  actual  owner  when  ascertained.  It  should  be  borne 
in  mind  that  the  only  purpose  of  the  proceeding,  so  far  as  the  railroad 
company  is  concerned,  is  to  secure  by  condemnation  an  easement  for 
right  of  way  over  the  land  sought  to  be  appropriated.  If  an  agreement 
can  not  be  had  with  the  owner,  this  can  be  accomplished  only  by  a  strict 
compliance  with  the  provision  of  the  statute  regulating  the  proceedings. 

"With  the  question  of  title  the  plaintiff  in  the  case  has  nothing  to 
do,  for  by  the  institution  of  the  suit  it  is  conceded  that  the  title  is  not 
in  the  company,  but  in  the  owner  or  owners  made  defendants,  as  their 
interest  may  be  disclosed  as  between  themselves.  (Galveston  Railway 
v.  Mud  Creek  I.  A.  and  M.  Co.,  1  W.  &  W.,  p.  169,  and  authorities 
cited.)  In  one  sense  the  company  must  designate  the  owner  at  its  peril, 
but  not  in  the  sense  contended  for  by  appellant.  That  is  to  say,  all  per- 
sons must  be  made  parties  defendants  whose  interests  it  is  necessary  to 
preclude  by  the  judgment.  Else  if  the  company  failed  to  make  the  true 
owner  a  party  it  might  be  compelled  at  the  suit  of  the  true  owner  again 
to  make  compensation  for  the  damage  done. 

"For  this  reason  the  company  may  join  as  defendants  all  claimants 
to  the  property  sought  to  be  condemned,  not  for  the  purpose  of  determ- 
ining the  question  of  title  arising  among  themselves  (for  that  question 
must  necessarily  arise  sooner  or  later  independent  of  the  act  of  the  rail- 
way company),  but  in  order  to  give  all  claimants  of  an  interest  in  the 
property  an  opportunity  to  be  heard  on  the  issues  of  the  right  to  con- 
demn and  the  amount  of  damages  to  be  awarded.  (San  Francisco  & 
San  J.  Ry.  v.  Mahonev,  29  Cal.,  112;  Lewis  on  Em.  Dom.,  sec.  616; 
Board  of  Cmrs.  of  Smith  Co.  v.  Lahore,  37  Kan.,  460;  Bentonville  v. 
Stroud,  45  Ark.,  279 ;  Haswell  v.  Vermont  Cent.  Ry.,  23  Vt.,  228.  This 
was  the  practice  in  Northern  Pac.  Ry.  v.  Jackman,  50  N.  W.,  123,  and 
Grady  v.  Northwestern  Loan  Co.,  67  N.  W.,  34.) 
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"While  the  tribunal  upon  which  is  imposed  by  law  jurisdiction  to  de- 
termine proceedings  of  this  nature  is  special,  the  trial  is  governed  by 
the  ordinary  rules  of  law  controlling  the  trial  of  causes.  In  many  States 
the  right  to  make  opposing  claimants  parties  is  conferred  by  statute. 
But  it  seems  to  us  this  right  exists  in  the  absence  of  special  provision 
and  is  a  necessary  incident  to  the  right  to  condemn,  for  it  would  be 
idle  to  confer  the  power  to  condemn  and  at  the  same  time  so  restrict 
the  right  as  to  deny  the  railway  company  a  judgment  which  would  pro- 
tect its  possession  and  protect  it  against  a  double  recovery,  and  our 
statutes  governing  the  proceeding,  when  the  object  to  be  accomplished 
is  considered,  are  fairly  susceptible  of  the  construction  we  have  placed 
upon  them.  If  the  rule  were  otherwise,  the  construction  of  vast  enter- 
prises in  which  the  public  have  an  interest  might  be  indefinitely  arrested. 
Situations  would  arise  in  which  the  company  could  not  move  in  con- 
demnation until  opposing  claimants  were  pleased  to  put  their  claims  to 
the  test  by  litigation  between  themselves. 

"The  soundness  of  and  necessitv  for  this  rule  seems  to  have  been  in- 
ciden tally  recognized  by  our  Legislature,  for,  among  other  provisions 
governing  condemnation  proceedings,  a  railway  company  is  authorized 
to  proceed  against  unknown  owners,  nonresident  owners  and  legal  repre- 
sentatives of  the  estates  of  decedents.  Rev.  Stats.,  arts.  4454,  4455. 
If  the  owners  are  unknown,  the  extent  of  their  interests  must  also  be  un- 
known, and  when  afterwards  they  appear  to  claim  the  funds,  their  re- 
spective interests  must  be  determined  in  some  tribunal  of  competent 
jurisdiction.  Where  the  heirs  of  a  decedent  are  the  only  legal  repre- 
sentatives, questions  as  to  the  extent  of  their  respective  interests  must 
necessarily  arise.  It  is  apparent  that  the  purpose  of  the  Legislature  was 
to  allow  the  company  to  proceed  without  reference  to  these  conflicting 
claims. 

"While  there  is  a  vast  amount  of  judicial  decision  upon  the  questions 
arising  out  of  proceedings  to  condemn,  and  while  those  upon  the  right 
of  the  plaintiff  in  condemnation  to  take  possession  on  deposit  of  money 
into  court  before  final  determination,  are  in  hopeless  conflict  and  con- 
fusion, they  are  in  practical  accord  upon  the  question  under  discussion. 

"It  is  unnecessary  for  us  to  concern  ourselves  with  the  question  of 
the  power  of  the  County  Court  to  determine  conflicting  claims  depend- 
ing upon  the  question  of  title.  If  that  court  has  not  such  power,  the 
matter  can  be  determined  in  the  District  Court  by  a  proceeding  prop- 
erly instituted,  and  by  an  appropriate  writ  the  fund  deposited  can  be 
held  in  the  registry  of  the  court  until  the  true  owners  are  judicially 
ascertained  and  the  extent  of  the  various  interests  adjusted. 

"The  fact  that  the  payment  of  the  fund  to  the  true  owner  may  be 
thus  delayed  does  not  affect  the  question  of  compensation  before  taking, 
for  the  taking  after  all  is  against  the  true  owners  or  parties  in  interest. 
The  fact  that  the  fund  becomes  involved  in  litigation  is  not  the  fault 
of  the  railway  company.  It  has  discharged  the  burden  imposed  by  law 
when  it  establishes  its  right  to  condemn,  gives  the  true  owner  an  oppor- 
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tunitv  to  be  heard  on  that  issue  and  the  issue  as  to  the  amount  of  com- 
pensation,  and  complies  with  the  law  governing  the  deposit  of  funds 
in  court. 

"The  owner  has  no  right  to  complain  that  rival  claimants  are  made 
parties.  The  company  pays  the  costs,  and  if  in  order  to  render  the 
judgment  conclusive  it  sees  fit  to  give  them  the  right  to  be  heard,  it 
should  be  permitted  to  do  so." 

The  doctrine  announced  is  peculiarly  applicable  here.  The  respective 
rights  of  the  parties  to  the  sum  awarded  can  not  be  determined  until 
final  adjudication  of  the  issue  of  title  in  this  case.  The  fund  in  the  hands 
of  the  county  clerk  can  be  kept  there,  affording  the  parties  in  interest 
absolute  security  for  the  eventual  payment  of  the  compensation  to  which 
they  may  be  respectively  entitled,  thus  satisfying  the  requirements  of  the 
Constitution  and  the  statute,  and  upon  the  determination  of  this  ques- 
tion, either  in  this  case  or  in  another  proceeding,  the  money  may  be  prop- 
erly apportioned.  Upon  this  question  we  would  not  need  to  do  more 
than  to  refer  to  this  case  as  decisive,  but  for  appellant's  contention  that 
the  opinion  is  in  conflict  with  the  later  opinion  of  the  Supreme  Court 
in  City  of  Paris  v.  Tucker  (101  Texas,  100-101).  If  there  is  such  con- 
flict, then  clearly  it  is  the  duty  of  this  court  to  follow,  without  question, 
the  latter  decision.  That  portion  of  the  opinion  of  the  Supreme  Court 
relied  upon  by  appellant  is  as  follows: 

"But  we  think  we  must  reverse  the  judgment  upon  another  assign- 
ment of  appellant  in  the  Court  of  Civil  Appeals.  Tucker  assigned  in 
that  court  that  he  had  never  been  paid  or  tendered  the  award  for  the 
land.  He  and  his  children  were  made  parties  defendant  in  the  con- 
demnation proceedings  and  the  value  of  the  land  and  damages  was 
asee^sed  at  $100  as  a  whole.  There  was  no  finding  to  show  how  much 
of  this  sum  he  was  individually  entitled  to.  The  money  was  placed  in 
bank  and  the  parties  notified  that  it  was  there  subject  to  their  order. 
He  sent  his  attorney  to  collect  the  money  and  the  bank  refused  to  pay 
it  to  the  attorney  unless  he  would  give  a  receipt  for  all  the  parties.  This 
the  attorney  declined  to  do,  because  he  had  no  right  to  sign  for  any  one 
except  defendant  in  error.  We  think  the  award  should  have  determined 
separately  the  amount  to  which  each  party  was  entitled,  so  that  each  one 
could  be  paid  his  part.  Tf  all  had  seen  proper  to  sign  for  the  money 
the  award  may  have  been  good ;  but  we  fail  to  see  how  an  award  of  a 
lump  sum  to  several  defendants  can  be  a  compliance  with  the  law,  when 
each  one  is  entitled  to  his  individual  damaire  assessed.  The  citv  did  not 
pay,  because  all  the  award  was  not  receipted  for;  and  the  defendant  in 
error  did  not  receive  his  for  the  reason  that  he  did  not  know  what  pro- 
portion of  the  fund  belonged  to  him  and  therefore  could  not  receipt 
for  it.  Until  the  latter  fact  is  determined  we  can  not  see  how  it  can 
be  said  that  the  money  was  tendered  him.  Since  the  award  in  this  case 
was  incapable  of  enforcement  and  since  no  money  has  been  paid  or 
tendered  we  think  the  title  to  the  land  did  not  pass  by  the  proceeding 


1910.]  Kabb  v.  La  Febia  Mutual  Canal  Co.  33 

and  that  therefore  the  judgment  should  be  reversed  and  the  cause  re- 
manded." 

The  language  thus  used  must  be  construed  in  the  light  of  ihe  question 
before  the  court,  to  be  determined  by  the  facts  of  the  case  decided. 

The  facts  of  that  case  do  not  appear  in  the  report  of  either  the  Court 
of  Civil  Appeals  (104  S.  W.,  1046),  nor  in  the  Supreme  Court,  but  ex- 
amination of  the  record  shows  that  the  land  sought  to  be  condemned  be- 
longed in  fee  to  the  children  of  Tucker,  subject  to  a  life  estate  in  him. 
In  such  case  there  was  no  inherent  difficulty  in  estimating  the  damage 
done  to  the  life  estate  of  Tucker  separate  from  that  done  to  the  re- 
mainder in  the  children,  and  it  was  the  dutv  of  the  commissioners  to 
do  so  and  to  make  their  award  accordingly,  instead  of  awarding  a  lump 
sum  to  cover  the  damages  to  both.  (Lewis  Em.  Domain,  3d  ed.,  sec. 
767.)  There  were  no  conflicting  interests  which  presented  an  absolute 
impossibility  of  any  separate  award  to  the  respective  claimants,  as  in 
the  present  case.  There  appears  to  us  to  be  nothing  in  the  opinion  in 
the  Tucker  case,  when  thus  interpreted  in  the  light  of  the  facts  of  that 
case,  which  conflicts  with  the  principles  of  law  announced  in  the  David- 
son case,  supra,  which  is,  from  its  facts,  substantially  identical  with  the 
present  case.  Our  conclusion  is  that  the  contention  of  appellant  on  this 
point  should  not  be  sustained. 

There  is  no  merit  in  appellant's  contention,  as  set  out  in  the  third 
and  fourth  assignments  of  error,  that  the  deposit  of  the  money  awarded 
was  not  in  accordance  with  the  award.  The  commissioners  awarded  a 
lump  sum  for  each  of  the  three  tracts  separately  and  an  additional  sum 
of  $400  as  special  damages  for  that  part  of  the  land — three  acres — 
occupied  by  Garza,  the  title  to  which,  like  the  rest  of  the  land,  was  in 
dispute.  The  amount  in  gross  was  deposited  with  the  clerk  subject  to 
the  order  of  all  the  parties. 

It  is  contended  by  the  fifth  assignment  of  error  that  the  injunction 
should  not  have  been  dissolved  absolutely,  but  so  modified  as  to  be  in- 
operative during  the  pendency  of  the  appeal  in  the  condemnation  pro- 
ceedings. This  is  not  a  matter  of  substance.  As  the  injunction  was  dis- 
solved entirely  upon  the  condemnation,  which  gave  the  Canal  Company 
the  right  to  enter  pending  the  appeal,  if  upon  the  hearing  of  the  appeal 
the  condemnation  should  be  set  aside,  upon  proper  application  to  the 
district  judge  the  injunction  could  be  reinstated  or  a  new  injunction 
granted.    The  assignment  is  overruled. 

It  is  also  contended  by  the  sixth  assignment  of  error  that  the  motion 
to  dissolve  should  have  been  refused  on  the  ground  that  the  Canal  Com- 
pany had  placed  itself  in  contempt  by  violation  of  the  temporary  in- 
junction. The  district  judge  did  not  take  this  view  of  the  acts  alleged 
to  have  constituted  such  contempt  and  we  can  not  say  that  he  erred 
therein.     The  assignment  is  overruled. 

As  the  district  judge  did  not  dissolve  the  injunction  upon  the  ground 
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34  Texas  Civil  Appeals  Keports,  Vol.  62.  [June, 

that  appellee  had  denied,  under  oath,  the  material  allegations  of  the 
petition,  appellant's  seventh  assignment  of  error  is  groundless. 

The  principle  that  a  temporary  injunction  will  not  be  dissolved,  in 
the  absence  of  a  specific  denial  under  oath  of  the  allegations  of  the  bill, 
merely  by  reason  of  matters  pleaded  in  confession  and  avoidance  thereof, 
which  is  well  established,  lias  no  application  to  a  case  like  the  present, 
where,  subsequent  to  the  injunction  to  restrain  the  trespass  upon  land, 
the  defendant,  by  condemnation  proceedings,  has  acquired  the  right 
to  enter. 

We  have  examined  carefully  each  of  the  assignments  of  error  and  the 
several  propositions  thereunder  and  are  of  the  opinion  that  none  of 
them  presents  sufficient  ground  for  setting  aside  the  order  of  the  district 
judge  dissolving  the  injunction.  The  judgment  is  therefore  in  all  things 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Beit  Fisher  v.  Mbs.  M.  E.  Barber  et  al. 

Decided  June  28,  1910. 

1. — Breach  of  Promise  to  Marry — Belease — Evidence. 

In  an  action  for  damages  for  breach  of  promise  to  marry,  evidence  con- 
sidered and  held  sufficient  to  show  a  breach  of  such  promise,  and  not  sufficient 
to  raise  the  issue  of  a  release  by  plaintiff  or  of  a  cancellation  of  the  contract 
by  mutual  agreement. 

2. — Same — Belease  of  Damages — No  Consideration. 

A  release  of  a  claim  for  damages  by  reason  of  a  breach  of  promise  to  marry 
is  not  binding  unless  made  upon  sufficient  consideration.  Evidence  considered 
and  held  to  show  no  consideration. 

3. — Same — Damages— Evidence. 

In  actions  for  breach  of  promise  to  marry,  it  is  proper  for  the  jury  to 
consider  the  pecuniary  as  well  as  the  social  standing  of  the  defendant  as 
tending  to  show  the  condition  in  life  which  the  plaintiff  would  have  enjoyed 
by  the  marriage.  Hence  evidence  as  to  the  financial  condition  of  the  defendant 
is  proper. 

4. — Same — Verdict  not  Excessive. 

Evidence  considered  and  held  sufficient  to  warrant  a  verdict  for  $3,500  as 
damages  for  breach  of  promise  to  marry. 

5. — Same — Subsequent  Marriage — Effect. 

The  fact  that  a  plaintiff  in  a  suit  for  damages  for  breach  of  promise  to 
marry  has  succeeded  in  procuring  another  husband,  does  not  compensate  her 
for  the  injury  done  her  by  the  defendant,  and  can  not  avail  him  as  a  satis- 
faction and  discharge  of  said  damages. 

6. — Same — Objection  by  Children  no  Defense. 

In  the   absence  of  a  claim  for  exemplary  damages,  evidence  to  the  effect 

I  that    defendant's    daughters    told    him    before    he    broke    his   engagement   with 

plaintiff,  that  they  would  leave   his  house  and  never  live  with  him  again   if 


7910.1  Fisher  v.  Barbeb.  35 

he    married   the   plaintiff  is  properly   excluded.     Such  evidence  la  no  defense 
to  an  action  for  actual  damages. 

7. — Trial — Harmless  Error. 

An  error  on  the  part  of  the  court  in  overruling  an  objection  to  a  question 
seeking  to  elicit  improper  testimony  becomes  harmless  when  the  witness  answers 
that  he  does  not  know  of  the  fact  inquired  about. 

8. — Breach  of  Promise — Damages — Charge. 

In  a  suit  for  damages  for  breach  of  promise  to  marry,  charge  considered 
and  held  not  subject  to  the  objection  that  it  permitted  double  recovery  for  the 
same  injury.     Some  credit  must  be  given  a  jury  for  reasonable  intelligence. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Marshall  &  Marshall  and  Davis  &  McMurray,  for  appellant. — The 
verdict  of  the  jury  and  the  judgment  of  court  is  not  supported  by  the 
evidence,  in  this,  that  the  evidence  of  Mrs.  Gill,  the  plaintiff,  shows  that 
since  the  alleged  breach  she  had  married,  and  is  now  the  recipient  of  all 
the  benefit^  and  advantages  of  connubial  existence  to  as  full  an  extent 
as  she  ever  contemplated  to  enjoy  by  a  matrimonial  alliance  with  de- 
fendant. The  evidence  further  demonstrates  she  is  in  more  advantageous 
circumstances  than  she  could  have  realized  from  a  marriage  with  de- 
fendant, in  that  she  contemplated  displaying,  at  least,  and  probably 
exercising,  a  mother's  care  and  solicitude  for  Fisher's  children,  had 
she  married  him. 

The  marriage  she  has  consummated  does  not  require  her  to  look  after 
her  husband's  children,  who  are  all  grown  and  away  from  her  husband's 
home.  Moreover,  her  feelings  and  affections  could  not  have  been  greatly 
lacerated,  for  Fisher  called  upon  her  only  once  or  twice  before  he  pro- 
posed marriage,  as  she  claims,  and  her  chief  aim  was  not  regard  and 
affection  for  Fisher,  but  worldly  considerations. 

The  evidence  is  insufficient  to  support  the  verdict,  because  it  is  shown 
that  no  particular  time  was  set  for  the  alleged  marriage,  and  that  de- 
fendant did  not  actually  refuse  to  comply  with  the  alleged  promise,  but 
merely  requested  plaintiff  to  release  him,  and  believed  that  plaintiff  had 
done  so.  It  was  necessary  for  pjaintiff  to  have  made  an  offer  of  will- 
ingness to  marry  defendant  before  suit  was  brought  and  before  a  cause 
of  action  could  arise.  Burnham  v.  Cornwell,  63  Am.  Dec,  529 ;  Weaver 
v.  Bachert,  2  Pa.  St.,  80;  Graham  v.  Martin,  64  Ind.,  567;  Fidler  v. 
McKinley,  21  111.,  308;  Fible  v.  Caplinger,  13  B.  Monroe  (Ky.),  464; 
5  Enc.  Law  &  Proc,  1005 ;  4  Am.  &  Eng.  Ency.  Law,  890. 

The  question  of  plaintiff's  readiness  and  willingness  is  one  for  the 
jury.  McCormich  v.  Robb,  24  Pa.  St.,  44 ;  Graham  v.  Martin,  64  Ind., 
567. 

In  an  action  for  breach  of  promise  of  marriage  it  may  be  shown  that 
the  defendant's  refusal  to  fulfill  his  promise  was  because  of  family  op- 
position, and  she  agreed  to  said  opposition.  McKee  v.  Nelson,  15  Am. 
Dec,  384;  Johnson  v.  Jenkins,  24  N.  Y.,  252;  Irving  v.  Greenwood, 
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1  Carrington  &  Payne  (Eng.),  350;  4  Am.  &  Eng.  Ency.  Law,  900; 
Kaufman  v.  Fye,  99  Tenn.,  145;  Sutherland  on  Damages,  sees.  159 
and  983. 

When  sued  for  damages  for  breach  of  promise,  the  defendant  may 
show  in  defense  that  the  contract  was  rescinded  by  mutual  agreement. 
Ortiz  v.  Navarro,  10  Texas  Civ.  App.,  195 ;  King  v.  Gillett,  7  M.  4  W. 
(Eng.),  55;  Shellenbarger  v.  Blake,  67  Ind.,  75;  Mabin  v.  Webster, 
129  Ind.,  430;  Grant  v.  Willey,  101  Mass.,  356;  Snell  v.  Bray,  56  Wis., 
156;  8  Am.  &  Eng.  Ency.  Law,  894;  5  Cyc.  Law  &  Proc,  1002. 

B.  F.  Louis,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee, 
Mrs.  M.  E.  Barber,  against  appellant,  to  recover  damages  for  the  al- 
leged breach  by  appellant  of  a  promise  to  marry  said  appellee.  Plain- 
tiff's original  petition,  which  was  filed  on  February  19,  1906,  alleges 
in  substance,  "that  she  was  unmarried  and  that  on  the  17th  of  Decem- 
ber, 1905,  the  defendant,  who  was  likewise  unmarried,  entered  into  an 
agreement  to  marry  the  plaintiff  in  the  month  of  January,  1906,  as  soon 
as  she  could  get  ready;  that  on  or  about  the  29th  of  December,  1905, 
the  defendant  broke  his  contract  and  refused  and  declined  to  marry 
the  plaintiff,  and  so  advised  her;  that  at  that  time  she  was  proceeding 
with  her  preparations  for  her  marriage  and  would  have  been  ready  and 
willing  to  carry  out  her  agreement  during  said  month  of  January;  that 
she  was  a  widow  and  in  destitute  financial  circumstances,  the  mother 
of  five  children,  of  whom  the  oldest  was  twTelve  years  of  age,  and  that 
she  was  forced  to  do  manual  labor  to  provide  herself  and  children  with 
the  necessities  of  life;  that  the  defendant  had  known  the  plaintiff  a 
long  time;  knew  her  circumstances  and,  being  a  man  of  large  wealth, 
as  an  inducement  to  obtain  her  consent  to  marry  him,  promised  to  pro- 
vide her  and  her  children  with  a  good  home,  necessities  and  comforts  of 
life,  and  to  educate  her  children ;  that  the  defendant  maintained  a  high 
social  position  and  one  of  influence  and  power  in  the  community  in 
which  he  lived,  was  held  in  esteem  and  favor,  and  so  known  to  her  at 
the  time  of  her  marriage  engagement.  That  defendant  had  made  it 
known  to  different  persons  that  he  greatly  loved  her,  desired  to  marry 
her,  and  that  this,  as  well  as  his  subsequent  breach,  was  generally  known 
in  the  community.  That  she  was  a  woman  of  highly  sensitive  nature  and 
was  held  in  the  highest  respect  and  regard  by  all  who  knew  her;  and 
that  by  reason  of  the  failure  of  the  defendant  to  carry  out  his  promise 
of  marriage,  she  was  greatly  humiliated  and  caused  to  suffer  shame, 
and  her  spirits  and  pride  were  wounded  and  she  was  subjected  to  ridi- 
cule, taunts  and  derision,  and  occasioned  great  mental  distress,  pain 
and  anguish,  and  sustained  the  loss  of  the  advantageous  matrimonial 
connection  with  defendant,  to  her  damage  in  the  sum  of  fifteen  thousand 
dollar?. 

On  March  15,  1909,  about  three  years  later,  plaintiff  filed  her  first 
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amended  original  petition,  upon  which  she  went  to  trial,  which  con- 
tained substantially  the  same  allegations  as  the  original  petition,  with 
the  exception  that  she  was  joined  therein  by  her  husband,  E.  P.  Gill, 
whom  she  alleged  she  had  married  on  the  16th  of  October,  1907.  She 
further  aliened  that  her  present  husband  was  a  poor  man  without  prop- 
erty or  wealth,  and  unable  to  support  her  and  her  children  as  well  as  the 
defendant  could  have  done  by  reason  of  his  financial  means  and  wealth, 
and  that  he  would  be  unable  so  to  do  during  his  life. 

The  third  amended  original  answer,  upon  which  trial  was  had,  was 
filed  on  March  14,  190G,  and,  in  addition  to  a  general  denial,  set  up  a 
mutual  cancellation  and  release  of  the  promise  and  agreement  to  marry, 
alleging  that  this  release  and  cancellation  of  the  contract  was  due  to  the 
fact  that  the  defendant  learned  that  the  marriage  was  objectionable  to  his 
children,  and  that  having  told  this  to  the  plaintiff,  she  agreed  that  it 
was  best  for  them  not  to  contract  marriage.  Defendant  further  alleged 
that  the  marriage  would  have  been  unprofitable  and  unhappy  and  a 
divorce  or  separation  would  have  been  the  result. 

The  plaintiff  filed  her  third  supplemental  petition  on  March  18,  1907, 
expressly  abandoning  preceding  supplemental  petitions,  and  among  other 
exceptions  this  petition  contained  one  to  all  that  portion  of  the  defend- 
ant's second  amended  original  answer  which  undertook  to  set  up  the 
fact  that  the  defendant  learned  that  the  marriage  with  the  plaintiff 
would  be  highly  objectionable  to  his  children,  the  ground  of  said  ex- 
ception being  that  the  evidence  of  the  reason  of  defendant's  breach  of 
his  contract  would  be  wholly  immaterial  and  irrelevant  to  any  issue,  and 
that  as  no  exemplary  damages  were  alleged,  such  evidence  of  objections 
of  the  children  would  not  be  admissible  to  reduce  the  actual  damages  or 
upon  any  issue  in  the  case.  This  exception  was  sustained  in  part,  so 
far  as  the  same  excepted  to  the  objections  of  such  children  as  a  defense, 
but  the  exception  was  overruled  in  so  far  as  the  facts  therein  excepted 
to  should  go  to  establish  the  release  or  rescission  of  the  contract. 

In  her  third  supplemental  petition,  the  plaintiff  also  excepted  to  the 
allegations  that  if  the  marriage  had  been  consummated  it  would  have 
been  unprofitable  and  unhappy,  and  a  divorce  or  separation  would  have 
been  the  result,  because  they  were  only  conclusions  and  speculation  and 
would  constitute  no  defense,  and  this  exception  was  sustained  by  the 
court,  except  in  so  far  as  it  might  go  to  establish  the  release  or  rescission. 

The  trial  with  a  jury  in  the  court  below  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  the  sum  of  $3500. 

Plaintiff  testified  that  she  had  known  defendant  for  about  thirteen 
years  and  that  on  December  17,  1905,  she  accepted  defendant's  offer  of 
marriage,  which  he  had  repeatedly  theretofore  made  to  her.  After  en- 
gaging herself  to  defendant  she  commenced  preparations  for  her  mar- 
riage and  ordered  her  wedding  clothes.  She  told  him  that  she  would 
be  ready  to  marry  him  during  the  month  of  January,  1906.  She  also 
told  her  friends  and  relatives  about  her  engagement.  The  defendant 
thereafter  continued  to  visit  her  and  brought  presents  to  her  and  her 
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children.  On  December  29,  1905,  he  came  to  see  her  and  urged  her  to 
get  ready  for  marriage  as  soon  as  possible.  Two  days  later  he  sent  his 
nephew,  Mr.  Epperson,  to  her  with  the  message  that  he  would  have  to 
"break  up."  She  told  Epperson  to  tell  defendant  to  come  to  see  her, 
and  he  came  that  night  and  told  her  that  on  account  of  the  opposition 
of  his  children  he  would  have  to  "break  up"  with  her.  "It  was  gen- 
erally known  throughout  Barber's  Hill  and  Mont  Belvieu  and  the  com- 
munity that  they  were  engaged  to  be  married.  Several  of  them  asked 
her  about  it.  She  went  ahead  and  got  ready,  got  money  from  her  father 
to  get  the  clothes  she  needed,' and  got  her  wedding  clothes  from  Chicago. 
She  had  numerous  conversations  with  the  defendant  after  promising 
to  marry  him,  and  he  always  insisted  on  her  hurrying  up.  When  the 
defendant  told  her  he  would  have  to  break  up,  she  felt  like  she  did  not 
know  what  to  do,  was  shocked,  could  not  realize  it  was  so.  She  cried. 
When  he  left  she  was  crying.  It  seemed  as  if  she  could  not  stand  it  at 
all;  that  she  was  about  half  crazy;  could  mot  eat  anything;  was  affected 
in  her  mind  so  that  she  did  not  seem  to  have  good  sense  for  a  while. 
She  could  not  get  over  it  as  long  as  she  stayed  on  the  Hill,  which  was 
six  or  seven  months.  After  she  left  there  she  seemed  not  to  studv  about 
it  quite  so  much,  as  she  was  busy.  She  was  affected  still  at  the  time  of 
the  trial  (March,  1909)  and  still  studied  about  it.  It  has  been  a  source 
of  humiliation  to  her.  She  knew  every  one  was  talking  about  it  and 
she  thought  people  were  laughing  about  it.  She  has  not  gotten  over  it 
entirely  and  still  continues,  and  though  she  is  married,  she  feels  just 
the  same.  It  affected  her  health,  her  weight  and  appetite.  She  did  not 
care  for  anything  much,  never  wanted  to  do  anything;  she  was  not  sat- 
isfied or  contented.  The  people  joked  her  about  the  way  she  was  treated 
and  it  made  her  feel  bad,  made  her  feel  ashamed.  She  knew  the  de- 
fendant was  reputed  to  be  wealthy,  and  thought  it  was  about  $30,000. 
He  had  lands,  cattle,  sheep,  money  and  was  getting  money  for  oil  leases ; 
had  a  home,  horses  and  carriages.  Her  brother  married  in  February, 
1907,  and  her  only  source  of  assistance  was  cut  off.  She  took  in  wash- 
ing and  raised  vegetables  to  support  herself  and  family.  Took  in  wash- 
ing from  people  living  at  Cedar  Bayou.  This  was  after  she  left  Barber's 
Hill.  She  did  not  make  enough  to  clothe  herself  and  children,  and  had 
to  sell  a  few  cattle  for  this  purpose.  She  lived  at  Cedar  Bayou  until 
October,  1907,  when  she  married.  Her  husband  is  not  a  wealthy  man, 
runs  a  livery  stable  in  Dayton,  and  makes  a  plain  living.  The  defendant 
was  known  to  be  a  good  man,  and  so  considered  in  the  community  in 
which  he  lived,  and  in  which  he  stood  well." 

"She  had  regard  for  him ;  thought  he  was  a  good  man  and  kind,  and 
had  considered  before  she  promised  to  marry  him  whether  or  not  she 
could  be  happy  with  him,  and  reached  the  conclusion  that  she  would; 
her  present  husband  keeps  no  carriage  for  private  use,  but  rents  them. 
Mr.  Fisher  had  carriages  and  teams  for  his  own  private  use  and  not 
for  hire.  When  she  stated  on  direct  examination  that  his  reputation  in 
the  community  as  being  a  man  of  $30,000,  she  meant  that  that  was  his 
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part  of  the  land.  She  had  heard  most  everyone  say  that  Fisher  was 
pretty  well  fixed  and  had  money  and  property.  She  did  not  consider  it 
a  business  proposition  entirely,  but  of  course  she  had  to  look  after  her 
children,  and  tried  to  better  her  condition.  She  did  not  think  she  would 
be  unhappy  with  Mr.  Fisher.  He  had  five  children,  two  of  them  grown, 
one  married  and  one  twenty  years  of  age,  boy  and  two  girls,  one  about 
fifteen  and  the  other  about  thirteen,  and  a  little  boy  about  ten." 

Defendant  admitted  that  he  requested  plaintiff  to  marry  him  and 
that  she  accepted  his  proposal  on  December  17,  1905,  and  that  on  De- 
cember 29th  he  sent  her  word  by  Epperson  that  he  would  have  to  with- 
draw his  offer  on  account  of  the  opposition  of  his  children,  and  that  in 
response  to  plaintiff's  request,  communicated  to  him  by  Epperson,  he 
went  to  see  her  that  night  and  told  her  of  the  opposition  of  his  children 
to  his  marriage,  and  that  on  that  account  he  could  not  marry  her.  He 
says  when  he  told  her  this  she  replied  that  she  was  sorry,  and  it  was  what 
she  expected,  and  that  he  does  not  know  that  she  said  anything  else  at 
that  time,  but  he  thought  the  matter  was  settled. 

Epperson  testified  that  when  he  delivered  defendant's  message  to  plain- 
tiff she  replied :  "All  right.  Just  as  I  expected."  That  there  was  some 
other  conversation  between  him  and  plaintiff,  but  he  does  not  remember 
just  what  it  was,  except  that  he  told  her  that  on  account  of  the  children 
raising  so  much  trouble  about  the  marriage  that  there  would  be  a  ter- 
rible hereafter  and  that  defendant's  children  would  not  get  along  with 
hers,  and  that  when  he  left  her  she  asked  him  to  tell  defendant  to  come  to 
see  her  that  evening  that  she  wanted  to  talk  to  him. 

We  agree  with  the  learned  trial  judge  in  his  conclusion  that  this  evi- 
dence showed  a  breach  by  the  defendant  of  his  promise  to  marry  the 
plaintiff  and  that  the  issue  of  a  release  by  plaintiff  or  of  a  cancellation 
of  the  contract  by  mutual  agreement  is  not  raised.  The  defendant  did 
not  ask  plaintiff  to  agree  to  a  cancellation  of  the  contract.  He  sent 
Epperson  to  her,  not  to  obtain  her  consent  to  his  abandonment  of  his 
contract,  but  to  inform  her  that  he  had  determined  not  to  marry  her  and 
to  tell  her  why  he  could  not  carry  out  his  agreement  with  her.  When 
she  received  this  information  she  was  not  required,  in  order  to  preserve 
her  rights  under  the  contract,  to  insist  on  its  performance  by  the  de- 
fendant and  again  express  willingness  to  perform  her  part  of  it. 
Her  statement  to  Epperson  that  "it  is  all  right/'  and  that  "she  expected 
it,"  not  having  been  made  in  response  to  any  request  by  the  defendant  for 
a  cancellation  of  the  contract  can  not  be  treated  as  an  agreement  on  her 
part  that  the  contract  should  be  cancelled.  The  undisputed  evidence 
shows  that  defendant  had  determined  to  abandon  his  contract  before  he 
sent  Epperson  to  the  plaintiff  and  that  Epperson's  mission  was  to  an- 
nounce that  fact  to  plaintiff,  and  he  was  not  authorized  by  defendant 
to  do  more  than  explain  to  plaintiff  the  motive  which  impelled  defend- 
ant to  refuse  to  carry  out  his  contract.  It  can  not  be  expected  that  a 
woman,  upon  the  receipt  of  a  message  of  this  kind,  would  not  attempt 
to  hide  from  the  messenger  her  feelings  of  regret  and  humiliation,  or 
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that  she  would  insist  upon  defendant's  carrying  out  his  contract  with 
her;  and  plaintiff's  statement  to  Epperson  before  set  out  can  only  be 
regarded  as  expressions  made  for  the  purpose  of  hiding  her  feelings  of 
wounded  pride.  Ortiz  v.  Navarro,  10  Texas  Civ.  App.,  195  (30  S.  W., 
583) ;  Knoxberger  v.  Roiter,  3  S.  W.,  872. 

There  is  no  intimation  in  any  of  the  testimony  that  if  she  had  pleaded 
with  defendant  to  reconsider  his  determination  to  abandon  her  that  he 
would  not  have  refused  to  marry  her.  On  the  contrary,  he  had  ample 
opportunity  to  reconsider  and  to  offer  to  perform  his  contract  after  he 
knew  that  she  was  not  willing  to  release  him,  and  yet  he  made  no  such 
offer. 

It  is  also  clear  that  nothing  said  by  plaintiff  to  Epperson  or  to  the  de- 
fendant could  be  given  the  effect  of  a  release  by  her  of  the  damages 
caused  her  by  defendant's  breach  of  his  contract.  If  the  statements 
made  by  her,  or  her  conduct  on  the  occasions  mentioned,  could  be  con- 
strued as  evidencing  an  intention  on  her  part  to  release  her  claim  for 
damages,  such  release  could  not  be  held  binding  because  it  was  wholly 
without  consideration. 

The  evidence  as  to  the  defendant's  financial  condition  was  admissible 
on  the  issue  of  the  amount  of  actual  damages  sustained  by  plaintiff. 

In  the  Ortiz  case,  supra,  the  court  says:  "In  actions  of  this  char- 
acter, it  is  proper  for  the  jury  to  consider  the  pecuniary  as  well  as  the 
social  standing  of  the  defendant  as  tending  to  show  the  condition  of  life 
which  the  plaintiff  would  have  received  by  the  marriage." 

The  loss  of  the  money  value  of  the  proposed  marriage  and  the  com- 
forts and  advantages  which  would  accrue  to  a  woman  in  straitened 
circumstances  by  becoming  the  wife  of  a  man  of  means,  is  so  obviously 
a  proper  element  of  damages  for  a  breach  of  a  contract  of  this  kind, 
that  it  is  hardly  necessary  to  cite  authorities  in  support  of  the  proposi- 
tion that  proof  of  such  loss  is  admissible.  The  rule  is  sustained  by  all 
the  authorities.  3  Sutherland  on  Damages,  sec.  989 ;  Glasscock  v.  Shell* 
57  Texas,  223 ;  Daggett  v.  Wallace,  75  Texas,  352. 

The  evidence  shows  that  the  defendant  had  a  good  house  provided 
with  many  comforts  and  conveniences  and  that  he  was  possessed  of  from 
$25,000  to  $50,000  in  property  and  money,  and  his  income  was  sufficient 
to  enable  him  to  provide  well  for  his  family  and  he  was  liberal  in  pro^ 
viding  for  their  support  and  maintenance.  Plaintiff  was  greatly  dis- 
tressed and  disappointed  by  his  failure  to  marry  her  and  suffered  much 
shame  and  humiliation  because  of  his  treatment  of  her  which  was  gen- 
erally known  in  the  community  in  which  they  lived.  Upon  this  evi- 
dence we  can  not  say  that  the  verdict  of  the  jury  was  excessive. 

There  is  no  merit  in  appellant's  contention  that  because  of  the  fact 
that  plaintiff  has  succeeded  in  procuring  a  husband  that  she  is  only  en- 
titled to  recover  nominal  damages  for  defendant's  breach  of  his  contract 
to  marry  her.  It  may  be  that  her  present  and  future  life  is  and  will 
be  as  happy,  or  more  so,  than  it  would  have  been  if  she  had  married 
the  defendant;  but  granting  that  such  is  the  case,  this  does  not  com- 
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pensate  her  for  the  injury  done  her  by  the  defendant  and  can  not  avail 
him  as  a  satisfaction  and  discharge  of  the  damages  caused  plaintiff 
by  his  wrongful  act. 

There  was  no  error  in  the  refusal  of  the  court  to  permit  the  defend- 
ant to  introduce  in  evidence  the  testimony  of  two  of  his  daughters  to 
the  effect  that  they  informed  defendant  before  he  broke  his  engagement 
with  plaintiff  that  if  he  married  plaintiff  they  would  leave  defendant's 
home  and  would  not  live  with  him  thereafter.  This  testimonv  would 
be  admissible  in  mitigation  of  damages  if  plaintiff  was  claiming  ex- 
emplary damages,  but  her  claim  being  only  for  actual  damages  the  mo- 
tive which  actuated  defendant  in  breaching  his  contract  is  immaterial. 
The  fact  that  defendant's  children  objected  to  his  marriage  and  that 
this  was  the  reason  given  by  him  for  breaking  his  engagement  with  the 
plaintiff  was  admitted  in  evidence  as  a  circumstance  tending  to  support 
defendant's  plea  that  plaintiff  agreed  to  a  rescission  of  the  contract,  but 
the  testimony  as  a  whole  being  insufficient  to  establish  such  plea,  the 
jury  were  properly  instructed  not  to  consider  for  any  purpose  the  testi- 
mony as  to  the  objections  made  by  defendant's  children  to  his  mar- 
riage. Johnson  v.  Jenkins,  25  N\  Y.,  252;  Smith  v.  Compton,  58  L. 
B.  A.,  483;  Sedgwick  on  Damages,  8th  edv  sec.  641. 

The  defendant,  while  on  the  stand,  testifying  in  his  own  behalf,  hav- 
ing stated  that  when  he  went  up  to  see  plaintiff  and  told  her  about  the 
children  and  that  he  could  not  marrv  her  on  account  of  the  children, 
that  plaintiff  said  that  she  expected  that  about  the  children,  was  asked: 
"Did  she  say  anything  at  all  about  it  being  best  to  let  it  go  ?"  Plaintiff 
objected  to  this  question  because  it  was  leading,  and  the  court  held  that 
it  was,  but  the  witness  answered:  "When  I  told  her  that  I  could  not 
marry  her  on  account  of  the  children  she  said  she  was  sorry  of  it.  Well, 
I  do  not  know  anything  else  she  said  at  that  time."  He  was  then  asked : 
"Did  she  say  anything  about  thinking  it  best?"  Plaintiff  objected  to 
this  and  the  court  sustained  the  objection,  but  the  witness  answered: 
"As  to  what  she  said,  if  anything,  I  thought  it  was  done  with ;  that  was 
my  understanding  of  it."  After  several  other  leading  questions  were 
propounded  to  the  defendant  in  an  effort  to  induce  him  to  state  whether 
or  not  plaintiff  made  the  statements  to  him  indicated  in  the  questions 
above  set  out,  to  each  of  which  questions  defendant  answered,  in  sub- 
stance, that  what  plaintiff  said  was  that  she  was  sorry,  and  it  was  what 
she  expected  in  regard  to  the  children,  defendant's  counsel  asked  this 
question:  "Did  she  tell  you  on  the  occasion  when  you  went  to  see  her 
to  withdraw  the  proposition  of  marriage,  that  she  thought  it  best  under 
the  circumstances  to  let  the  marriage  go?"  Plaintiff  objected  to  this 
question  on  the  ground  that  it  was  leading,  and  the  court  again  sustained 
the  objection.  If  defendant  had  been  allowed  to  answer  the  question 
such  answer  would  have  been:  "Yes,  sir.  She  made  such  statement 
to  me." 

The  court  did  not  err  in  sustaining  plaintiff's  objection.  The  de- 
fendant had  been  given  every  opportunity  to  repeat  the  statements  made 
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by  the  plaintiff  on  the  occasion  in  question,  and  in  reply  to  previous 
leading  questions  by  his  counsel,  had  undertaken  to  state  what  the 
plaintiff  said.  There  is  nothing  to  indicate  that  defendant  was  so  dull 
as  to  justify  or  excuse  any  further  violations  of  the  rule  against  leading 
questions  than  was  permitted  by  the  court.  It  certainly  can  not  be  held 
that  the  trial  judge  abused  his  discretion  in  calling  a  halt  in  this  man- 
ner of  examining  the  witness. 

The  defendant  on  cross-examination  was  questioned  by  the  plaintiffs 
counsel  in  regard  to  the  amount  of  property  and  money  possessed  by 
him,  and  his  answers  disclosed  that,  among  other  credits,  he  had  over 
$9000  in  the  bank  of  T.  W.  House  at  the  time  said  bank  failed  and 
its  assets  were  placed  in  the  hands  of  a  trustee  in  bankruptcy,  and  that 
he  had  received  thirty  per  cent,  dividend  on  his  claim  against  said  bank. 
He  was  then  asked  if  he  expected  to  get  any  more  money  on  this  claim, 
and  whether  or  not  the  bankruptcy  proceedings  were  closed,  to.  both  of 
which  questions  he  answered  that  he  did  not  know.  These  questions  and 
answers  were  objected  to  by  the  defendant  on  the  ground  that  the  records 
were  the  best  evidence  of  whether  the  estate  had  been  closed  and  that 
the  testimony  sought  to  be  obtained  by  said  questions  was  secondary, 
irrelevant  and  immaterial. 

We  are.  not  prepared  to  say  that  the  fact  of  whether  the  bankruptcy 
proceedings  were  closed  could  not  have  been  shown  otherwise  than  by 
the  record  in  said  proceedings ;  but  be  this  as  it  may,  the  witness  having 
answered  that  he  did  not  know,  the  rule  against  secondary  evidence 
was  not  violated.  We  fail  to  see  the  materiality  of  the  other  question 
objected  to,  but  the  answer  of  the  witness  that  he  did  not  know  could 
not  possibly  have  prejudiced  or  injured  defendant's  case,  and  if  the  court 
erred  in  not  sustaining  defendant's  objection,  such  error  was  harmless. 

In  instructing  the  jury  upon  the  question  of  what  plaintiff  was  en- 
titled to  recover,  the  court  told  them  they  might  consider  "whatever 
humiliation  and  shame  and  wounds  to  her  spirits  and  pride  and  mental 
distress  and  anguish  she  may  have  suffered  by  reason  of  the  refusal  of 
the  defendant  to  fulfill  his  promise  to  marry  her." 

This  charge  is  objected  to  on  the  ground  that  it  permits  the  recovery 
of  double  damages  in  that  it  authorizes  the  jury  to  include  in  their 
verdict  separate  and  distinct  items  of  damages  for  injuries  which,  though 
designated  differently,  are  in  fact  one  and  the  same  injury.  It  seems 
clear  that  "humiliation"  and  "wounds  to  the  spirit  and  pride"  are  one 
and  the  same  thing,  and  "humiliation"  and  "mental  distress  and 
anguish"  may  be  one  and  the  same  thing.  But,  conceding  that  the  charge 
is  subject  to  this  criticism,  we  can  not  believe  that  the  jury  by  this  taut- 
ology in  the  charge  could  have  understood  that  they  were  authorized  to 
allow  plaintiff  one  amount  for  "humiliation  and  shame"  and  another 
for  "wounds  to  her  spirits  and  pride,"  and  still  another  for  "mental 
distress  and  anguish,"  especially  when  they  were  further  instructed  by 
the  court  that  they  should  allow  plaintiff  such  sum  as  in  their  judgment 
would  fairly  compensate  her  for  the  loss  and  injury. 


1910.]  Landrum  v.  Landrum.  43 

The  following  quotation  from  the  opinion  of  Mr.  Justice  Williams 
of  this  court  in  the  case  of  Knittel  v.  Schmidt,  16  Texas  Civ.  App.,  10 
(40  S.  W.,  509),  is  a  forcible  expression  of  what  we  think  is  the  only 
reasonable  rule  to  be  followed  in  considering  the  effect  of  a  charge  of 
this  kind: 

uWe  do  not  think  the  charge  in  mentioning  as  it  does  the  lost  time 
and  diminished  capacity  to  labor  directs  a  double  recovery.  It  first  tells 
the  jury  that  they  will  allow  such  damages  as  seem  right  and  proper 
under  all  the  circumstances.  It  is  hardly  to  be  supposed  that  a  jury  of 
the  commonest  intelligence  would  conceive  it  to  be  right  and  proper  to 
allow  compensation  twice  for  the  same  loss.  On  such  questions  as  this, 
it  is  fair  to  allow  something  for  the  intelligence  of  the  jurors  and  to  as- 
sume that  common  sense  would  save  them  from  the  commission  of  such 
an  error,  unless  the  court,  by  its  charge,  should  mislead  them/' 

While  we  have  not  set  out  or  discussed  in  detail  the  several  assign- 
ments of  error  presented  in  appellant's  brief,  all  of  them  have  received 
our  consideration  and  in  our  opinion  none  presents  any  error  which  re- 
quires a  reversal  of  the  judgment  of  the  court  below. 

We  think  the  judgment  should  be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


•Elizabeth  Landrum  et  al.  v.  Jeff  Landrum  bt  al. 

Decided  June  29,  1010. 

1.— ^Absolute  Ueed — Conveyance  in  Trust — Cancellation. 

In  an  action  by  heirs  to  cancel  an  absolute  deed  made  by  their  parents 
to  another  heir,  evidence  reviewed  and  held  sufficient  to  support  a  finding  that 
said  deed  was  executed  by  the  parents  for  the  sole  purpose  of  enabling  the  son, 
the  grantee  named  in  said  deed,  to  sell  and  convey  the  land  described  therein 
and  to  account  to  the  parents,  the  grantors,  for  the  proceeds  thereof;  and  that 
the  sale  never  having  been  consummated,  the  trust  or  purpose  for  which  the 
deed  was  executed  failed,  and  the  other  children  and  heirs  were  entitled  to 
recover  from  the  heirs  of  said  grantee  son  their  respective  interests  as  heirs 
of  the  parents. 


2. 

A  deed  absolute  on  its  face  may  be  shown  to  be  subject  to  a  parol  trust. 


3. — Same — Failure  of  Consideration — Bexnedy. 

Where  a  deed  to  land  is  executed  in  consideration  of  services  to  be  ren- 
dered by  the  grantee,  but  the  services  are  never  in  fact  rendered,  the  grantor 
would  not  be  entitled  to  recover  the  land  when  he  neglected  to  reserve  any 
title  in  himself,  or  to  insert  in  the  deed  any  condition  of  defeasance,  or  to  make 
any  provision  for  the  reversion  of  the  estate  in  the  event  the  grantee  should 
fail  to  perform  the  service  which  constituted  the  consideration. 

Appeal  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

McDowell  &  Davidson  and  A.  D.  Lipscomb,  for  appellants. — Neither 
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courts  of  law  or  equity  have  any  right  or  power  to  cancel  absolute  deeds 
but  for  fraud,  accident  or  mistake.  24  Am.  &  Eng.  Ency.  Law,  611; 
Lott  v.  Kaiser,  61  Texas,  672. 

Where  an  absolute  deed  recites  a  valid  consideration,  which  is  shown 
to  have  actually  existed  as  one  of  the  facts  of  the  transaction,  then  evi- 
dence to  show  that  there  was  another  and  different  consideration  for  the 
conveyance  and  that  the  latter  failed,  is  in  variance  of  a  written  con- 
tract  and  incompetent,  and  in  violation  of  the  statute  of  frauds.  Perry 
on  Trusts,  p.  59,  s.  76 ;  East  Line  &  R.  R.  Ry.  Co.  v.  Garrett,  52  Texas, 
139. 

One  can  not  be  permitted  to  engraft  by  parol  either  an  express  trust 
or  condition  subsequent  on  an  absolute  deed.  East  Line  &  R.  R.  Ry. 
Co.  v.  Garrett,  52  Texas,  139 ;  Perry  on  Trusts,  s.  76. 

It  is  clear  error  to  permit  any  sort  of  trust  or  condition,  either  ex- 
press or  implied,  to  be  engrafted  on  an  absolute  deed  where  the  evidence 
of  the  condition  or  trust  is  uncertain  or  indefinite,  whether  the  grave 
doubtfulness  be  inherent  in  the  affirmative  evidence  or  result  from  the 
conduct  of  the  parties  in  whose  favor  the  effect  is  sought  to  be  pro- 
duced. Miller  v.  Thatcher,  9  Texas,  485;  Markham  v.  Carothers,  47 
Texas,  28;  Cuney  v.  Dupree,  21  Texas,  219;  Grooms  v.  Rust,  27  Texas, 
231;  East  Line  &  R.  R.  Ry.  Co.  v.  Garrett,  52  Texas,  139;  Agricultural 
Assn.  v.  Brewster,  51  Texas,  263;  Grace  v.  Hanks,  57  Texas,  15. 

Where  one  conveys  a  piece  of  land  as  a  consideration  for  services,  the 
nonperformance  of  the  services  does  not  authorize  a  cancellation  of  the 
deed  nor  a  decree  establishing  a  resulting  trust,  but  only  gives  a  cause 
of  action  for  damages.    Rainey  v.  Chambers,  56  Texas,  21. 

Adverse  claim  of  property,  under  a  duly  registered  deed  with  payment 
of  taxes  and  continuous  possession  and  use  for  five  consecutive  years,  is 
a  bar  to  a  suit  to  establish  a  resulting  trust  or  express  parol  trust.  Rev. 
Stats,  of  Texas,  title,  "Limitation  of  Actions." 

Conveyances  by  parent  to  child  are  not  viewed  by  the  law  with 
suspicion,  and  one  of  the  children  to  whom  such  a  conveyance  is  made 
is  not  required  by  law  to  show  any  reason  for  his  parents  preferring  him, 
there  being  no  circumstances  of  duress  or  undue  influence.  Beville  v. 
Jones,  74  Texas,  153;  McKay  v.  Peterson,  113  S.  W.,  981. 

V.  A.  Collins  and  Smith  &  Fleming,  for  appellees. — Between  parties 
to  a  deed,  or  their  privies,  a  parol  trust  may  be  shown  in  behalf  of  the 
grantor  upon  allegations  setting  out  facts  of  the  trust,  though  such  facts 
contradict  the  consideration  as  stated  in  the  convevance.  Smith  v.  Mc- 
Elyea,  68  Texas,  70;  Whitfield  v.  Diffie,  105  S.  W.,  324;  Diffie  v.  Thomp- 
son, 90  S.  W.,  194. 

McMEAXS,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lees, as  heirs  and  assigns  of  Gabriel  Landrum  and  wife,  M.  E.  Landrum, 
both  deceased,  to  cancel  two  deeds  executed  by  said  Gabriel  Landrum 
and  wife  in  1901  to  J.  P.  Landrum,  the  deceased  husband  and  father  of 
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appellants,  the  said  deeds  conveying  150  and  50  acres,  respectively,  of 
land  in  Jefferson  County,  the  deed  conveying  the  150  acres  reciting  a 
consideration  of  one  dollar  "and  the  further  consideration  of  the  love 
and  affection  which  we  have  for  said  J.  P.  Landrum,  who  is  our  son,  and 
to  whom  we  have  heretofore  donated  the  land  herein  described";  and 
the  deed  conveying  the  50  acres  reciting  a  consideration  of  one  dollar, 
and  "the  love  and  affection  which  we  have  for  the  said  J.  P.  Landrum, 
who  is  our  son."  The  case  was  tried  before  the  court  without  a  jury, 
and  the  court  concluded  that  the  two  conveyances  were  in  fact  upon 
trusts  and  that  the  trusts  had  failed,  and  entered  a  decree  cancelling 
the  deeds  and  awarding  to  plaintiffs  an  undivided  interest  in  the  lands. 

The  trial  court  filed  its  findings  of  fact  and  conclusions  of  law  to 
which  the  defendants  duly  excepted  and  they  have  properly  brought  the 
case  before  us  on  appeal. 

Appellants'  first  assignment  of  error  is  that  the  court  erred  in  over- 
ruling the  defendants'  general  exception  to  plaintiffs'  petition,  because 
the  relief  sought  involves  the  cancellation  of  two  deeds,  and  no  sufficient 
reason  for  cancellation  is  stated  in  the  petition. 

The  second  assignment  is  that  the  court  erred  in  rendering  judgment 
for  plaintiffs  and  intervener,  cancelling  the  two  deeds  in  question,  be- 
cause neither  the  pleadings  nor  evidence  show  any  grounds  of  either 
fraud,  accident  or  mistake  to  authorize  a  cancellation. 

These  assignments  are  grouped  and  are  followed  by  the  proposition 
that  "Xeitber  courts  of  law  or  equity  have  any  right  or  power  to  cancel 
absolute  deeds  but  for  fraud,  accident  or  mistake." 

The  tenth  assignment  is  as  follows:  "The  court  erred  in  its  judg- 
ment in  so  far  as  same  affects  the  50  acres  of  land  in  question,  because, 
even  taking  the  evidence  most  favorable  to  plaintiffs  and  intervener, 
it  is  manifest  that  the  deed  to  it  was  intended  to  be  absolute,  and  that 
if  it  was  intepded  as  compensation  for  making  sale  of  the  other  150 
acres,  it  was  clearly  earned,  since  J.  P.  Landrum  made  a  binding  con- 
tract of  sale  of  the  150  acres  as  shown  by  the  undisputed  evidence.'' 

Appellants  urge  under  this  assignment  the  proposition  that  "Where 
one  conveys  a  piece  of  land  as  a  consideration  for  services,  a  nonper- 
formance of  the  services  does  not  authorize  a  cancellation  of  the  deed 
nor  a  decree  establishing  a  resulting  trust,  but  only  gives  a  cause  of 
action  for  damages." 

The  allegations  bearing  on  the  nature  of  the  transaction  between  the 
grantors  and  grantee  in  the  two  deeds  are  those  embraced  in  clauses  5 
to  8  of  the  amended  petition,  which  are  as  follows : 

"5.  That  before  the  execution  of  these  two  above  mentioned  deeds 
the  said  J.  P.  Landrum  had  made  and  entered  into  an  agreement  with 
one  C.  B.  Hollifield  to  sell  to  the  said  Hollifield  the  150  acres  above 
described,  or  150  acres  out  of  the  said  320-acre  tract  of  the  Hillebrandt 
survey,  at  $55  per  acre,  and  at  the  time  said  agreement  was  made  the 
said  «T.  P.  Landrum  had  no  interest  or  title  whatever  in  the  land  he  had 
thus  offered  to  convev,  but  he  went  to  the  said  Gabriel  Landrum  and  M. 
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E.  Landrum  and  told  them  of  his  said  contract  with  the  said  Hollifield 
and  insisted  on  their  executing  to  him  a  deed  to  the  land  so  he  could 
hold  his  contract  with  the  said  Hollifield  without  further  troubling  them. 

"6.  The  said  Gabriel  Landrum  and  M.  E.  Landrum  were  anxious 
to  sell  the  said  150  acres  at  the  price  agreed  upon  between  the  said  J.  P. 
Landrum  and  the  said  Hollifield,  because  they  were  old  and  needed  the 
money,  and  didn't  need  the  said  150  acres  of  land,  since  they  still  re- 
served the  50  acres  upon  which  they  resided. 

"7.  So  that  when  this  matter  was  presented  to  them,  they  agreed 
with  J.  P.  Landrum  as  follows:  If  he  would  sell  the  150  acres  of  land 
for  them  at  the  stipulated  price  of  $55  per  acre,  and  give  them  all  the 
money,  they  would  deed  to  him  the  50  acres  above  referred  to,  which, 
included  their  homestead,  and  that  while  they  reserved  the  right  to  use 
said  homestead  as  long  as  they  lived,  yet  he  should  have  said  50  acres  at 
their  death,  and  with  this  distinct  agreement  and  understanding  the 
two  deeds  above  referred  to  were  executed  and  delivered  to  the  said  J.  P. 
Landrum. 

"8.  That  the  said  J.  P.  Landrum  failed  in  the  consummation  of  the 
deal  with  the  said  Hollifield,  and  as  he  was  only  holding  the  two  afore- 
said tracts  of  land  in  trust  for  the  said  Gabriel  and  M.  E.  Landrum,  he 
should  have  conveyed  same  back  to  them ;  but  in  about  one  month  after 
the  execution  of  the  two  aforesaid  deeds  the  said  M.  E.  Landrum  died 
leaving  the  legal  title  in  J.  P.  Landrum,  but  in  trust  for  the  other  heirs 
of  the  said  M.  E.  Landrum,  and  that  subsequent  to  the  death  of  the 
said  M.  E.  Landrum  the  said  J.  P.  Landrum  died  without  having  con- 
veved  said  land  to  the  said  M.  E.  Landrum  or  her  heirs,  and  that  sub- 
sequent  to  the  death  of  said  J.  P.  Landrum  the  said  Gabriel  Landrum 
died,  and  plaintiffs  herein  are  entitled  to  five-sixths  of  the  estate  of  said 
Gabriel  Landrum  and  M.  E.  Landrum,  and  are  entitled  to  five-sixths 
of  the  two  aforesaid  tracts  of  land,  but  defendants  are  in  possession  of 
said  land,  and  deny  the  agreement  between  said  Gabriel  Landrum  and 
M.  E.  Landrum  on  the  one  part  and  J.  P.  Landrum  on  the  other  at  the 
time  the  two  deeds  were  executed,  deny  plaintiffs'  right  to  any  portion 
of  said  two  tracts. 

"That  plaintiff,  V.  A.  Collins,  is  the  owner  of  an  undivided  one-third 
of  one-half,  and  an  undivided  one-third  of  five-sixths  of  said  land.  That 
his  coplaintiffs  are  the  owners  of  an  undivided  five-sixths  and  defend- 
ants the  other  one-sixth  undivided,  less  the  interest  of  V.  A.  Collins. 

"Plaintiffs  allege  and  would  show  the  court  that  at  the  time  of  the 
execution  of  the  two  aforesaid  deeds  from  Gabriel  Landrum  and  his 
wife,  M.  E.  Landrum,  to  J.  P.  Landrum,  and  long  prior  thereto,  that 
the  land  described  in  said  deeds  was  the  homestead  of  the  said  Gabriel 
Landrum  and  M.  E.  Landrum,  and  that  said  land  constituted  their 
homestead  up  to  the  time  of  the  death  of  M.  E.  Landrum,  which  oc- 
curred about  June  15,  1901,  and  that  said  land  was  occupied  and  used 
continuously  by  the  said  Gabriel  Landrum  as  surviving  husband  up  to 
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the  time  of  his  death,  which  occurred  in  the  latter  part  of  1908,  as  his 
homestead/* 

The  evidence  shows  that  prior  to  the  execution  of  the  deeds  in  ques- 
tion Gabriel  Landrum  and  wife,  M.  E.  Landrum,  owned  200  acres  in 
the  Hillebrandt  survey.  The  findings  of  fact  filed  by  the  trial  court  are 
as  follows: 

"I  find  that  on  May  2,  1901,  Gabriel  Landrum  and  his  wife,  M.  E. 
Landrum,  executed  two  deeds  (general  warranty  deeds)  to  J.  P.  Lan- 
drum, who  was  the  son  of  said  Gabriel  Landrum  and  M.  E.  Landrum, 
and  who  was  the  husband  of  the  defendant,  Elizabeth  Landrum,  and 
the  father  of  her  children  named  in  plaintiffs'  petition;  said  deeds  re- 
citing a  consideration  of  love  and  affection  for  the  said  J.  P.  Landrum. 
That  one  of  said  deeds  was  for  fifty  acres  of  land,  and  the  other  for  one 
hundred  and  fifty  acres  of  land,  the  two  together  conveying  the  two  hun- 
dred acres  in  the  Levi  Hillebrandt  320-acre  survey  in  Jefferson  County, 
Texas,  at  that  time  belonging  to  the  said  Gabriel  Landrum  and  M.  E. 
Landrum,  and  at  that  time  constituting  their  homestead. 

"I  find  that  on  April  27,  1901,  six  days  prior  to  the  execution  of  the 
above  mentioned  deeds,  said  J.  P.  Landrum  made  and  entered  into  a 
contract  with  one  Dr.  Hollifield,  in  which  the  said  J.  P.  Landrum  agreed 
to  convey,  or  cause  to  be  conveyed,  to  the  said  Hollifield,  150  acres  out 
of  the  said  Hillebrandt  survey  and  a  part  of  the  200  acres  that  be- 
longed to  the  said  Gabriel  Landrum  and  M.  E.  Landrum.  That  the 
said  Hollifield  had  agreed  to  pay  the  said  J.  P.  Landrum  the  sum  of 
$8250  for  the  said  150  acres  of  land  which  the  said  J.  P.  Landrum  had 
so  agreed  to  convey  to  him,  the  said  Hollifield;  and  to  bind  the  said 
trade  the  said  Hollifield  had  put  up  as  'earnest  money'  the  sum  of  $825. 

"That  in  the  contract  between  the  said  J.  P.  Landrum  and  the  said 
Hollifield,  the  said  Landrum  was  to  have  two  days  after  the  said  Holli- 
field's  attorney  had  passed  upon  the  title  to  said  150  acres,  to  perfect 
the  title  to  the  said  150  acres,  if  same  was  thought  by  the  said  Holli- 
field's  attorney  to  be  imperfect. 

"That  on  or  about  the  last  day  of  April,  1901,  the  said  Hollifield's 
attorney  rejected  the  title  to  said  150  acres  of  land,  assigning  as  his 
reason  therefor  that  the  said  J.  P.  Landrum  had  no  title  to  same  but 
that  title  to  same  was  then  in  said  Gabriel  Landrum  and  M.  E.  Landrum. 

"That  the  said  Gabriel  Landrum  and  M.  E.  Landrum  desired  to  sell 
the  said  150  acres  of  land  at  the  price  agreed  upon  between  the  said  J. 
P.  Landrum  and  the  said  Hollifield. 

"That  late  in  the  afternoon  of  May  1,  1901,  the  said  J.  P.  Landrum, 
who  was  then  in  the  city  of  Beaumont,  sent  a  messenger  for  his  father, 
the  said  Gabriel  Landrum,  who  was  then  at  his  home  on  said  land,  about 
15  miles  distant  from  Beaumont,  with  the  request  that  his  said  father 
should  come  to  Beaumont  at  once  to  execute  a  deed  for  the  land,  said 
150  acres  of  land,  which  the  said  J.  P.  Landrum  had  already  agreed  to 
sell  to  the  said  Hollifield,  the  said  J.  P.  Landrum  making  the  statement 
at  the  time  of  sending  the  said  messenger  that  he,  the  said  J.  P.  Land- 
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rum,  had  sold  his  father's  land  for  him,  and  that  it  was  necessary  for 
his  said  father  to  come  to  Beaumont  at  once.  That  the  said  Gabriel  Land- 
rum  did  in  fact  come  to  Beaumont  some  time  in  the  night  of  May  1, 
1901,  and  that  on  the  next  day,  May  2,  1901,  the  said  Gabriel  Landrum 
and  the  said  M.  E.  Landrum  executed  to  the  said  J.  P.  Landrum  the 
two  deeds  above  mentioned. 

"I  find  that  it  was  understood  and  agreed  between  J.  P.  Landrum 
on  the  one  part,  and  Gabriel  and  M.  E.  Landrum  on  the  other,  at  the  time 
of  the  execution  of  said  deeds,  that  the  said  Gabriel  Landrum  and  M. 
E.  Landrum  should  have  the  money  which  the  said  Hollifield  was  to  pay 
for  the  land,  towit,  the  sum  of  $8250,  and  that  he,  the  said  J.  P.  Land- 
rum, was  to  have  for  his  services,  if  the  deal  was  closed  successfully  with 
the  said  Hollifield,  the  50  acres  of  land  conveyed  to  him,  the  said  J.  P. 
Landrum,  in  the  deed  above  mentioned  for  that  quantity,  but  that  un- 
less the  deal  with  the  said  Hollifield  was  carried  out  and  consummated 
as  agreed  upon  between  the  said  J.  P.  Landrum  and  said  Hollifield  for 
the  sale  of  said  150  acres  for  the  agreed  price  of  $8250,  that  then  the 
said  J.  P.  Landrum  was  not  to  take  anything  by  virtue  of  either  of  said 
deals  made  to  him. 

"That  at  the  time  said  Gabriel  Landrum  and  M.  E.  Landrum  made 
said  deeds  to  the  said  J.  P.  Landrum  thev  and  each  of  them  made  the 
statement  to  Judge  A.  D.  Lipscomb,  attorney  for  the  defendants  herein, 
to  the  effect  that  they,  said  Gabriel  Landrum  and  M.  E.  Landrum,  were 
in  fact  giving  said  land  described  in  said  deeds  to  the  said  J.  P.  Land- 
rum, and  that  they  said  to  said  Lipscomb  that  they  had  in  fact  intended 
for  a  long  time  prior  thereto  to  make  a  conveyance  of  said  land  to  said  J. 
P.  Landrum.  But  in  this  connection,  I  also  find  from  the  undisputed 
evidence  that  it  was  at  that  time  supposed  by  the  said  J;  P.  Landrum, 
who  was  insisting  upon  the  said  Hollifield  consummating  and  carrying 
out  his  contract  for  the  purchase  of  said  150  acres  of  land,  that  because 
the  title  to  said  150  acres  of  land  was  not  in  said  J.  P.  Landrum  at  the 
time  he  made  the  written  contract  with  said  Hollifield  that  the  said 
Hollifield  could  not  be  held  to  a  specific  performance  of  his  contract 
of  purchase  with  the  said  J.  P.  Landrum,  nor  could  he  be  held  respon- 
sible in  damages  for  his,  Hollifield's,  failure  to  carry  out  said  contract ; 
and  this  seems  to  have  been  the  view  entertained  at  that  time  by  both 
Hollifield's  attorney  and  the  attorney  for  the  said  J.  P.  Landrum,  and 
it  is  my  conclusion  that  the  statement  made  at  the  time  of  the  execution 
of  the  above  mentioned  deeds  bv  the  said  Gabriel  Landrum  and  M.  E. 
Landrum,  to  the  effect  that  they  were  in  fact  giving  said  land  to  said 
J.  P.  Landrum,  was  merely  in  keeping  with  the  understanding  had  be- 
tween them  and  the  said  J.  P.  Landrum  that  thev  should  so  claim  until 
the  then  pending  deal  between  the  said  J.  P.  Landrum  and  said  Holli- 
field should  be  consummated,  or  until  a  lawsuit  which  both  parties  to 
said  contract  of  sale  then  apprehended  would  follow,  should  be  settled. 

"I  find  that  in  fact  the  contract  between  the  said  J.  P.  Landrum  and 
said  Hollifield  for  the  purchase  by  the  said  Hollifield  of  said  150  acres 
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of  land,  was  never  carried  out  and  consummated,  but  on  the  contrary 
the  said  Hollifield  refused  to  carry  out  said  contract  and  that  no  deed 
to  him  for  said  land  was  ever  made,  nor  was  any  consideration  for  said 
land  ever  received  bv  the  said  Gabriel  Landrum  or  M.  E.  Landrum. 

"I  find  that  a  lawsuit  did  in  fact  follow  between  the  said  J.  P.  Land- 
rum and  the  said  Hollifield,  wherein  the  said  J.  P.  Landrum,  in  his  own 
name,  sued  the  said  Hollifield  to  recover  judgment  against  said  Holli- 
field for  the  breach  of  the  contract  between  the  said  J.  P.  Landrum  and 
the  said  Hollifield,  and  that  said  J.  P.  Landrum  did  in  fact  recover 
judgment  against  said  Hollifield  in  said  suit. 

"I  find  that  on  June  15,  1901,  the  said  M.  E.  Landrum  died,  and 
that  in  February  following,  the  said  J.  P.  Landrum  moved  with  his 
family  upon  the  land  in  controversy,  and  there  lived  with  his  father, 
the  said  Gabriel  Landrum,  up  to  the  date  of  the  death  of  the1  said  J. 
P.  Landrum,  in  May,  1907.  That  the  said  Gabriel  Landrum  also  con- 
tinued to  reside  upon  said  land  until  his  death  in  October,  1908.  That 
the  said  J.  P.  Landrum  and  family  and  the  said  Gabriel  Landrum  dur- 
ing said  time  lived  in  and  occupied  the  same  house. 

"I  find  that  the  land  in  controversy  was  not  rendered  for  taxes  nor 
were  the  taxes  paid  by  anybody  for  the  year  1902,  but  that  J.  P.  Land- 
rum rendered  the  land  in  controversy  and  paid  all  taxes  due  thereon 
in  his  own  name,  for  each  year  after  1902  until  his  death,  and  that  his 
estate  has  paid  all  taxes  since  his  death.  That  if  J.  P.  Landrum  ever 
claimed  any  part  of  the  land  in  controversy  as  his  own,  notice  of  such 
claim  was  never  brought  home  to  Gabriel  Landrum  or  any  of  the  plain- 
tiffs in  this  suit,  during  the  lifetime  of  the  said  J.  P.  Landrum. 

"That  the  said  J.  P.  Landrum  on  several  occasions  subsequent  to  the 
time  of  the  execution  of  the  above  mentioned  deeds,  stated  that  the  land 
was  conveyed  to  him  by  his  father  and  mother  with  the  view  and  inten- 
tion that  he  should  sell  the  same  for  them,  that  is,  150  acres  of  the  land 
in  controversy,  and  that  the  other  50  acres  he  was  to  have  as  his  own  for 
his  services  in  doing  so. 

"That  the  land  in  controversy,  and  which,  was  the  homestead  of  the 
said  Gabriel  Landrum  and  M.  E.  Landrum,  was  all  the  land  they  owned 
at  the  time  of  the  execution  of  the  above  mentioned  deeds,  and  that  they 
were  both  very  old  and  feeble  persons  at  the  time,  and  that  the  only  per- 
sonal property  which  they  owned  at  said  time  consisted  of  thirty  or 
forty  head  of  cattle  and  a  mule,  and  some  kind  of  an  old  vehicle,  and 
a  few  old  farm  implements,  and  a  small  quantity  of  ordinary  furniture 
for  their  household. 

"That  the  record  fails  to  disclose  any  reason  why  the  said  Gabriel 
Landrum  and  the  said  M.  E.  Landrum  should  prefer  their  son  J.  P. 
Landrum  to  any  of  their  other  children,  or  why  they  would  intend  to 
dispose  of  to  the  said  J.  P.  Landrum  virtually  all  the  property  they 
owned  at  the  date  of  the  execution  of  said  deeds.  I  find  further,  how- 
ever, that  long  subsequent  to  the  execution  of  the  above  mentioned  deeds, 
Vol.  LXII  Civil— 4. 
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the  said  Gabriel  Landrum,  in  an  affidavit  to  an  application  for  a  pension 
as  a  Confederate  soldier,  stated  that  he  owned  no  land;  but  why  he 
made  that  statement  I  do  not  know." 

These  findings  are  sufficiently  supported  by  the  testimony  appearing 
in  the  record.  Upon  the  facts  so  found,  the  court  concluded,  as  a  matter 
of  law,  that  J.  P.  Landrum  never  acquired  title  to  any  portion  of  the 
land  in  controversy,  but  that  he  was  at  all  times  holding  the  legal  title 
thereto  in  trust  for  Gabriel  and  M.  E.  Landrum,  and  that  upon  their 
death  the  title  vested  in  their  heirs. 

We  think  that  the  principles  of  equity  called  into  exercise  in  the  de- 
termination of  questions  involved  in  deciding  the  rights  of  the  parties 
to  the  150  acres  of  the  land,  are  different  from  those  arising  under  the 
deed  conveying  the  50  acres;  and  to  those  principles  we  will  first  ad- 
dress ourselves. 

#  The  law  presumes  property  conveyed  by  deed  from  parent  to  child 
for  an  expressed  consideration  of  natural  love  and  affection,  to  take 
effect  in  praesenti,  to  be  a  gift  by  way  of  advancement.  Like  any  other 
deed,  its  language  is  conclusively  presumed,  when  unambiguous  and  in 
the  absence  of  accident,  mistake  or  fraud,  to  evidence  the  intention  of 
the  grantor.  Lott  v.  Kaiser,  61  Texas,  6G5.  In  the  case  cited  it  is  held, 
that  one  who  makes  such  a  deed  to  his  minor  children,  knowing  at  the 
time  its  contents  and  effect,  can  not,  by  parol  evidence,  show  that  he 
intended  it  to  take  effect  at  his  death,  and  that  the  only  object  in  making 
it  was  to  protect  the  property  conveyed  against  the  claims  of  his  wife, 
who  stood  in  the  relation  of  creditor,  in  case  he  should  die.  But  it  is 
further  held  that  equity  will  relieve  on  the  ground  of  fraud  when,  be- 
tween parties  to  a  conveyance  absolute  in  its  terms,  there  was  an  agree- 
ment that  the  grantees  would  hold  the  property  conveyed  in  trust  for 
the  grantor  during  his  life — the  fraud  consisting  of  a  violated  promise, 
and  the  presumption  that  but  for  such  promise  the  grantor  would  have 
inserted  in  the  deed  the  substance  of  the  parol  agreement. 

In  the  present  case  the  court  found — and  his  finding  is  sustained  by  the 
evidence — that  the  purpose  of  Gabriel  Landrum  and  wife  in  conveying 
the  150  acres  of  land  to  J.  P.  Landrum  was  to  enable  the  latter  to  sell 
the  same  to,  and  vest  title  in,  Hollifield,  who  then  contemplated  pur- 
chasing it,  it  being  understood  and  agreed  that  J.  P.  Landrum  should 
turn  over  to  his  parents  the  entire  amount  received  as  purchase  money, 
and  that  in  consideration  of  the  services  of  J.  P.  Landrum  in  making 
the  sale  he  was  to  have  the  50  acres  remaining;  and  a  deed  for  the  50 
acres  was  in  fact  executed  to  him.  We  think  the  presumption  arising 
from  the  transaction  is  that  but  for  the  promise  of  J.  P.  Landrum  to 
make  the  <*ale  and  turn  the  proceeds  over  to  the  grantor,  a  promise  which 
was  violated,  the  grantor  would  have  inserted  in  the  deed  some  con- 
dition of  defeasance,  or  the  deed  would  have  been  so  drawn  as  to  show 
the  true  agreement  between  them.  The  violated  promise,  and  the  as- 
sertion of  title  under  the  deed  after  the  effort  to  sell  the  land  had  ceased, 
was,  we  think,  a  species  of  fraud  against  which  equity  will  relieve  (Clark 
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v.  Haney,  62  Texas,  514),  and,  although  not  so  denominated  in  plaintiffs* 
petition,  the  facts  therein  stated  were  sufficient  to  charge  J.  P.  Landrum 
with  that  which  equity  calls  constructive  fraud.  In  taking  the  legal 
title  as  he  did,  he  took  it  in  trust  for  a  particular  use  and  purpose,  leav- 
ing in  his  parents  the  beneficial  ownership.  As  said  in  3  Pomeroy's  Eq. 
Jur.,  page  2008,  "Courts  of  equity,  by  thus  extending  the  fundamental 
principles  of  trust — that  is,  the  principle  of  a  division  between  the  legal 
estate  in  one  and  the  equitable  in  the  other — to  all  cases  of  actual  or  con- 
structive fraud  and  breaches  of  good  faith,  are  enabled  to  wield  a  re- 
medial power  of  tremendous  efficacy  in  protecting  the  rights  of  property; 
they  can  follow  the  real  owner's  specific  property,  and  preserve  his  real 
ownership,  although  he  has  lost,  or  even  never  had,  the  legal  title,  and 
can  thus  give  remedies  far  more  complete  than  the  compensatory  dam- 
ages obtainable  in  courts  of  law."  That  a  deed  absolute  on  its  face  may 
be  shown  to  be  subject  to  a  parol  trust  seems  to  be  well  established  in 
this  State.  Mead  v.  Randolph,  8  Texas,  196;  McClenny  v.  Floyd,  10 
Texas,  163;  Barnett  v.  Logue,  29  Texas,  289;  Johnson  v.  Deloney,  35 
Texas,  47;  Gibbs  v.  Penny,  43  Texas,  560;  Moreland  v.  Barnhart,  44 
Texas,  283;  Clark  v.  Haney,  62  Texas,  511 ;  Smith  v.  Walker,  81  Texas, 
47;  Hawkins  v.  Willard,  38  S.  W.,  365;  Whitfield  v.  Diffie,  105  S.  W., 
324 ;  Diffie  v.  Thompson,  90  S.  W.,  194. 

As  said  in  Mead  v.  Randolph,  supra,  "The  trust  existing  in  parol  is 
established  to  prevent  the  fraudulent  use  of  the  deed  or  written  instru- 
ment, for  .  .  .  though  there  be  no  fraud  in  the  execution  of  the 
deed,  yet  if  it  be  afterwards  converted  to  a  fraudulent  purpose,  or  to 
one  wholly  different  from  that  intended  by  both  parties  at  the  time  of 
its  execution,  equity  ought  to  interpose  and  prevent  such  improper  use 
and  establish  the  trust  for  which  it  was  executed." 

The  facts  in  the  case  of  Whitfield  v.  Diffie,  supra,  are  substantially 
these :  Long  and  his  wife,  being  the  owners  of  land  in  Red  River  County 
which  they  desired  to  sell,  made  a  deed  thereto  to  Diffie,  which  upon  its 
face  appeared  to  be  an  absolute  conveyance  of  the  land,  and  under  which 
Diffie  claimed.  Long  and  wife  subsequently  sold  the  land  to  other  par- 
ties and  a  suit  by  them  against  Diffie  resulted.  Long  was  impleaded  on 
his  warranty.  He  pleaded,  and  the  evidence  was  sufficient  to  authorize 
a  finding,  that  the  deed  from  himself  and  wife  to  Diffie  was  intended 
bv  them  as  a  mere  power  of  attorney  or  conveyance,  placing  the  legal 
title  to  said  land  in  Diffie  in  trust,  to  be  by  him  sold  and  the  proceeds 
of  such  sale  applied  to  the  payment  of  the  debts  of  said  Long  and  wife, 
and  the  balance  to  be  paid  to  themselves  after  Diffie  had  retained  suf- 
ficient to  pay  him  for  his  trouble.  The  court  instructed  a  verdict  for 
Diffie  and  this  was  held  to  be  error  for  which  the  judgment  of  the  lower 
court  was  reversed  and  remanded. 

We  think  that  the  conveyance  to  J.  P.  Landrum,  though  absolute  in 
form,  was  in  reality  in  trust ;  and  while  it  placed  the  legal  title  in  him, 
he  held  it,  particularly  after  the  purpose  for  which  it  was  executed  failed, 
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in  trust  solely  for  the  grantors,  and  that  such  trust  was  sufficiently  estab- 
lished by  the  evidence,  and  the  court  did  not  err  in  so  holding. 

As  before  stated,  the  court  found,  and  the  evidence  shows,  that  the 
deed  to  the  50  acres  was  executed  to  J.  P.  Landrum  as  compensation  for 
making  sale  of  the  150  acres.  The  consideration  stated  in  the  deed  is 
'love  and  affection,"  but  the  evidence  leaves  no  doubt  that  the  real  con- 
sideration was  as  above  stated.  There  is  no  evidence  that  would  warrant 
a  finding  that  the  land  was  conveyed  in  trust,  but  at  most  that  it  was 
conveyed  for  a  consideration  that  failed.  The  grantors  neglected  to 
reserve  any  title  in  themselves,  or  to  insert  in  the  deed  any  conditions 
of  defeasance,  or  to  make  any  provision  for  the  reversion  of  the  estate 
in  the  event  the  grantee  should  fail  to  perform  the  service  which  con- 
stituted the  consideration.  Under  the. authorities  we  think  that  it  must 
be  held  that  the  plaintiffs  can  not  recover  the  50  acres  of  land  on  account 
of  the  nonperformance  by  J.  P.  Landrum  of  the  agreement  which  in- 
duced the  conveyance  thereof  to  him.  Chicago,  T.  &  M.  Bv.  v.  Tittering- 
ton,  84  Texas,  223;  Elliott  v.  Elliott,  50  Texas  Civ.  App.,  272  (109  S. 
W.,  217);  Mayer  v.  Swift,  73  Texas,  367;  Moore  v.  Cross,  87  Texas, 
561;  Freeman  v.  Jones,  43  Texas  Civ.  App.,  382  (94  S.  W.,  1072); 
East  Line  &  R.  K.  By.  v  Garrett,  52  Texas,  139. 

In  consideration  of  the  foregoing  we  conclude  that  the  judgment  of 
the  court  below  should  be  affirmed  as  to  the  150  acres  of  land  hi  con- 
troversy, but  that  as  to  the  50  acres  the  judgment  should  be  reversed 
and  here  rendered  for  appellants,  and  it  has  been  so  ordered. 

We  have  examined  the  other  assignments  urged  by  appellants  and  are 
of  the  opinion  that  such  of  them  as  have  not  been  disposed  of  in  the 
foregoing  conclusions  present  no  reversible  errors,  and  are  overruled. 

Affirmed  in  part,  reversed  and  rendered  in  part. 

Writ  of  error  refused. 


Mbs.  M.  E.  Smalley  et  al.  v.  Freeman  Paine  et  aj,. 

# 

Decided  June  29,  1910. 

1. — Trust — Sufficiency  of  Evidence. 

To  engraft  a  parol  trust  upon  the  legal  title  to  property  the  proof  must 
be  clear  and  satisfactory,  and  where  there  have  been  successive  transfers,  each 
link  in  the  chain  through  which  it  is  sought  to  establish  the  trust  must  be 
distinctly  pointed  out.  Circumstances  not  clearly  raising  a  presumption  are 
insufficient. 

2. — Husband's  Separate  Property — Conveyance  by  Widow. 

Where  the  widow  conveyed  an  undivided  half  interest  in  land,  the  separate 
estate  of  her  deceased  husband  in  which  she  inherited  only  a  one-third  interest 
for  life,  her  deed  passed  only  her  own  interest  and  the  consideration  received 
was  her  own  property,  not  that  of  the  heirs  or  of  the  estate. 

8. — Same — Trust — Mistake  of  Legal  Bights. 

The  widow  of  a  decedent,  being  incorrectly  advised  that  the  consideration 
received  by  her  for  her  conveyance  of  iand  which  was  the  separate  property 
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of  her  husband  belonged  to  her  daughter  as  his  heir,  stated  that  the  land  in 
which  she  invested  such  consideration  and  the  various  lands  into  which,  by 
successive  exchanges  or  sales  and  reinvestments  such  consideration  was  traced, 
were  the  property  of  such  daughter,  though  title  was  taken  in  her  own  name, 
such  declarations  did  not  establish  either  an  intent  to  make  a  gift  of  same 
to  her  daughter,  or  to  hold  the  property  in  trust  for  her. 

4. — Same — Resulting  Trust — Ratification. 

The  heirs  of  land,  the  separate  estate  of  the  husband,  acquired  no  interest 
by  resulting  trust  in  other  lands  in  which  the  widow  invested,  in  her  own  name, 
the  proceeds  of  her  unauthorized  sale  of  their  interest  in  the  decedent's  land. 
Their  title  was  unaffected  by  her  transfer.  Nor  did  they,  by  ratification  and 
deed  of  their  interest  as  heirs  to  her  vendee,  acquire*  a  right  to  such  other 
lands  in  which  she  had  invested  the  proceeds. 

5. — Statute  of  Frauds — "Wills. 

A  parol  agreement  by  one  holding  the  title  to  land  that  it  should  vest  in 
the  promisee  after  her  death  was  void  under  the  Statute  of  Frauds,  and  oral 
declarations  of  such  owner  to  the  same  effect,  testamentary  in  their  nature,  were 
in  contravention  of  the  Statute  of  Wills. 

6. — Besulting  Trust — Pleading. 

Plaintiff  declaring  on  an  express  trust  by  contract  can  not  recover  on 
proof  of  a  resulting  trust. 

7. — Trust — Tracing  Proceeds. 

Evidence  considered  and  held  insufficient  to  trace  the  proceeds  of  an  alleged 
trust  fund  through  successive  investments  in  various  tracts  of  land  to  which 
the  trust  is  sought  to  be  successively  attached. 

8. — Findings  of  Fact — Statement  of  Facts. 

Where  the  evidence  brought  up  by  statement  of  facts  shows  that  no  other 
judgment  than  the  one  rendered  could  have  been  proper,  that  judgment  should 
be  sustained,  it  being  unnecessary  in  such  case  for  appellee  to  attack  by  cross- 
assignments  of  error  the  findings  of  the  trial  court  which,  as  appellant  claims, 
require  a  different  judgment.  * 

9. — Evidence — Inventory  of  Estate. 

The  inventory  and  appraisement  of  an  estate  was  admissible  against  the 
heirs.     It  was  not  necessary  that  it  be  approved  by  them. 

10. — Evidence — Declarations  of  Decedent. 

The  husband,  formally  joined  as  a  party  to  his  wife's  suit  for  recovery  of 
her  inherited  separate  property,  can  not  testify  to  declarations  made  by  a 
decedent   (Rev.  Stats.,  art.  2302). 

Appeal  from  the  District  Court  of  Williamson  County.  Tried  below 
before  Hon.  C.  A.  Wilcox. 

The  judgment  appealed  from  was  first  reversed  and  rendered  in  part 
and  affirmed  in  part,  in  an  opinion  by  Mt.  Justice  Kice.  The  opinion 
following  was  rendered  on  rehearing,  Justice  Rice  dissenting  and  ad- 
hering to  his  conclusion  expressed  in  the  original  opinion.  The  de- 
cision of  the  majority  having  been  approved  by  the  refusal  of  a  writ  of 
error  by  the  Supreme  Court,  only  that  opinion  has  been  designated  to 
be  reported. 

W.  K.  'Sfakemson  and  Nunn  &  Hudson,  for  appellants. — It  being  the 


54  Texas  Civil  Appeals  Beports,  Vol.  62.  [June, 

belief  of  Mrs.  Paine  that  she  was  taking  the  title  in  trust  for  the  plain- 
tiff, and  it  being  the  desire  and  intention  of  Mrs.  Paine  to  take  the  title 
in  trust  for  the  plaintiff  at  the  time  of  the  purchase,  the  consent  and 
ratification  on  the  part  of  the  plaintiff  of  siich  belief,  desire  and  intent 
created  an  express  trust.  Henderson  v.  Bushing,  105  S.  W.,  840;  Whit- 
field v.  Diffie,  105  S.  W.,  324;  Baylor  v.  Hopf,  81  Texas,  641;  Craig  v. 
Harless,  76  S.  W.,  595;  Gardner  v.  Bandall,  7  S.  W.,  78;  Bamett  v. 
Vincent,  7  S.  W.,  525 ;  Yeager  v.  Neil,  64  S.  W.,  701 ;  Lucia  v.  Adams,  82 
S.  W.,  335;  James  v.  Fulcrod,  5  Texas,  £l2. 

F.  M.  Newman,  Cooper  Sansom,  Blaine  &  Howih,  Wilcox  &  Graves, 
and  F.  D.  Love,  for  appellees. — If  Mrs.  Paine  was  mistaken  as  to  her 
rights  in  the  estate  of  her  former  husband,  Moses  Smalley,  and  believed 
that  she  had  only  a  homestead  in  such  estate,  then  she  was  not  bound 
by  any  agreements  made  in  reference  thereto.  20  Am.  &  Eng.  Enc. 
Law  (2nd  ed.),  818,  819. 

An  express  trust  is  one  made  by  express  agreement  and  the  desire 
and  intention  of  Mrs.  Paine  that  her  property  should  go  to  appellant, 
M.  E.  Smalley,  at  her  death,  would  not  constitute  a  trust.  Kellv  v. 
Short,  75  S.  W.,  883. 

A  parol  trust  can  only  be  established  by  clear  and  satisfactory  testi- 
mony. Bailway  Co.  v.  Garrett,  52  Texas,  139;  King  v.  Gilleland,  60 
Texas,  274;  Grooms  v.  Busk,  27  Texas,  235;  Agr.  Assn.  v.  Brewster,  51 
Texas,  263;  Mead  v.  Bandolph,  8  Texas,  191;  Markham  v.  Caruthers, 
47  Texas,  21;  Focke  v.  Buchanan,  59  S.  W.,  820;  Henslee  v.  Henslee, 
24  S.  W.,  321 ;  Bailway  Co.  v.  Dawson,  62  Texas,  262. 

The  law  will  not  allow  a  party  to  a  suit  of  this  character  to  testify' 
against  the  opposite  party  as  to  any  transaction  with,  or  statement  by, 
a  decedent,  where  the  suit  arises  out  of  a  transaction  with  such  dece- 
dent, unless  called  to  testify  thereto  by  the  opposite  party.  Sayles*  Bev. 
Stat.,  art.  2302;  Beddin  v.  Smith,  65  Texas,  27;  Hicks  v.  Hicks,  26 
S.  W.,  228. 

The  court  did  not  err  in  finding  that  no  resulting  trust  is  shown  in 
favor  of  plaintiff  M.  E.  Smalley ;  because  neither  the  pleadings  nor  the 
evidence  of  plaintiff  will  authorize  such  finding.  Middlebrook  v.  Zapp, 
73  Texas,  31. 

OPINION  ON  MOTION  FOR  REHEARING. 

KEY,  Chief  Justice. — At  a  former  dav  of  this  term  this  court  re- 
versed  the  judgment  of  the  trial  court,  in  so  far  as  it  affected  appellant, 
Mrs.  M.  E.  Smalley,  and  rendered  judgment  for  her  for  the  tract  of 
land  in  controversy.  The  nature  of  the  suit  and  the  reason  for  the  con- 
clusion then  reached  are  set  out  in  the  former  opinion  of  this  court. 
Appellees  have  presented  a  motion  for  rehearing,  and,  after  careful  con- 
sideration, a  majority  of  the  court  have  reached  the  conclusion  that  this 
court  fell  into  error  in  its  former  decision  and  that  the  judgment  of 
the  trial  court  should  be  affirmed. 

As  shown  by  the  former  opinion,  the  decision  of  this  court  was  based 
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solely  upon  the  proposition  that  the  trial  court  erred  in  failing  to  hold 
that  there  was  an  express  trust  engrafted  upon  the  land  in  controversy 
in  favor  of  appellant.  The  trial  judge  filed  findings  of  fact  and  con- 
clusions of  law  as  follows : 

"Findings  of  fact  1.  That  Moses  W.  Smalley  died  intestate  on  the 
6th  day  of  August,  1857,  leaving  a  surviving  wife,  Mrs.  Louisa  Maria 
Ellen  Smalley,  and  ft  daughter,  plaintiff,  Mrs.  M.  E.  Smalley,  the  daugh- 
ter of  said  Moses  Smalley  and  his  said  surviving  wife. 

"2.  That  at  the  time  of  his  death  the  said  Moses  Smalley  was  pos- 
sessed of  140  acres  of  land  on  the  P.  A.  Holder  survey  in  Williamson 
County,  Texas,  the  same  being  his  separate  estate. 

"3.  That  the  facts  with  reference  to  the  marriage  and  deaths  of  per- 
sons as  set  out  in  plaintiffs'  petition  are  true. 

"4.  That  on  November  10th,  1868,  Mrs.  Louisa  Maria  Ellen  Paine, 
formerly  Smalley,  joined  by  her  husband,  J.  M.  Paine,  deeded  and  at- 
tempted to  convey  to  Nelson  Merrill,  an  undivided  one-half  interest  in 
and  to  the  above  mentioned  140-acre  tract  of  land,  the  said  Mrs.  Paine 
receiving  in  consideration  of  the  execution  of  such  deed,  the  sum  of 
$700  from  said  Merrill. 

"5.  That  on  the  same  day,  towit,  the  10th  day  of  November,  1868, 
the  said  Mrs.  Louisa  Maria  Ellen  Paine  purchased  from  L.  S.  and  Sarah 
M.  Hanley  a  tract  of  land  paying  the  sum  of  $500  therefor,  and  taking 
the  conveyance  in  her  own  name.  That  the  $500  paid  by  her  for  such 
tract  was  a  portion  of  the  $700  received  by  her  in  consideration  of  her 
conveyance  to  Merrill. 

"6.  That  on  said  date,  November  10th,  1868,  the  plaintiff  Mrs.  M. 
E.  Smalley  was  a  minor,  fifteen  or  sixteen  years  of  age,  living  with  her 
mother,  and  on  such  date  had  no  legally  appointed  guardian  of  her 
estate. 

"7.  That  at  the  time  of  such  conveyance  to  Merrill  and  purchase 
from  Hanley,  the  said  Mrs.  Louisa  Maria  Ellen  Paine  believed  that 
the  $700  received  by  her  in  consideration  of  her  deed  to  Merrill  was 
the  separate  estate  of  Moses  W.  Smalley  and  believed  that  the  lands  pur- 
chased with  such  funds  would  be  a  part  of  the  separate  estate  of  said 
Moses  W.  Smalley,  subject  to  a  life  estate  in  herself,  and  that  at  her 
death  same  would^  under  the  law,  revert  to  the  plaintiff,  Mrs.  M.  E. 
Smalley;  and  based  upon  such  belief  it  was  the  intention  and  desire  of 
the  said  Mrs.  Louisa  Maria  Ellen  Paine,  on  November  10th,  1868,  and 
upon  the  dates  of  the  subsequent  purchases  of  tracts  of  land  by  her,  as 
set  out  in  plaintiffs'  petition,  and  that  such  tracts  of  land  should  be 
occupied  and  used  by  her  during  her  life,  and  that  at  her  death,  should 
revert  to  and  become  the  property  of  plaintiffs,  and  that  the  plaintiff 
agreed  to  the  subsequent  sales  of  the  respective  tracts  purchased  by  said 
Louisa  Maria  Ellen  Paine. 

"7.  That  each  of  the  tracts  of  land  purchased  by  the  said  Mrs.  Louisa 
Maria  Ellen  Paine,  as  aforesaid,  was  continuously  occupied  by  her  as  a 
homestead  while  she  owned  the  same,  and  the  last  tract  was  so  occupied 
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by  her  until  about  one  year  before  her  death,  at  which  time  she  moved 
to  the  home  of  plaintiffs. 

"8.  That  the  money  received  by  the  said  Mrs.  Louisa  Maria  Ellen 
Paine  from  Merrill  on  November  10,  1868,  as  aforesaid,  passed  into  and 
was  the  consideration  used  in  the  purchase  of  each  of  the  subsequent 
tracts  of  land  purchased  by  her  as  set  out  in  plaintiff's  petition. 

"9.  That  on  the  15th 'day  of  September,  1869,  the  plaintiff,  M.  E. 
Smalley,  was  married  to  F.  J.  Smalley.  That  on  December  29,  1869, 
the  said  plaintiffs  executed  and  delivered  to  Nelson  Merrill  their  deed 
conveying  to  said  Merrill  an  undivided  one-half  interest  in  said  140 
acres  of  land  in  consideration  of  $700  paid  the  plaintiffs,  and  for  further 
consideration  and  purpose  of  ratifying  and  confirming  the  deed  made 
by  Airs.  Louisa  Maria  Etfen  Paine  on  November  10,  1868.  That  at  the 
time  of  executing  said  deed,  plaintiffs  had  knowledge  of  the  facts  here- 
in above  set  out  surrounding  the  execution  of  the  deed  by  Mrs.  Louisa 
Maria  Ellen  Paine  to  Merrill  in  1868,  and  of  her  purchase  from  Hanley 
and  had  knowledge  of  her  belief,  intention  and  desire  that  the  property 
purchased  from  Hanley  would  become  the  property  of  plaintiffs  upon 
the  death  of  the  said  Louisa  Maria  Ellen,  and  plaintiffs  believed  such 
to  be  the  fact.  Freeman  Smalley  testified  that  the  consideration  of  the 
deed  executed  by  himself  and  wife  was  'in  part  the  ratification  of  an 
agreement  theretofore  made/ 

"10.  That  the  said  Mrs.  Louisa  Maria  Ellen  Shannon,  at  the  time  of 
her  death,  owned  the  tract  of  land  set  out  and  described  in  plaintiffs* 
petition  and  left  surviving  her,  as  sole  heirs,  the  plaintiff  Mrs.  M.  E. 
Smalley,  and  the  defendants,  Mrs.  Kizzie  Renvekamp,  John  Paine,  Free- 
man Paine  and  Mrs.  Dean  Green.  That  the  plaintiff  has  collected  and 
has  in  his  possession  the  net  sum  of  $199.34  as  rents  for  said  tract  of 
land  for  the  year  1906,  and  that  the  rents  for  the  year  1907  are  uncol- 
lected and  the  amount  not  ascertained. 

"Conclusions  of  law.  1.  That  the  deed  from  Mrs.  Louisa  Maria 
Ellen  Paine,  dated  November  10,  1868,  to  Merrill,  wherein  the  said  Mrs. 
Paine  attempted  to  convey  to  Merrill  an  undivided  one-half  interest  in 
140  acres  of  land,  the  separate  property  of  Moses  W.  Smalley,  con- 
veyed no  title  to  said  Merrill,  except  the  life  estate  therein  of  the  said 
Mrs.  Smaller. 

"2,  That  the  $700  received  by  the  said  Mrs.  Paine  as  the  considera- 
tion for  said  deed,  was  the  separate  estate  of  the  said  Mrs.  Paine. 

"3.  That  the  various  tracts  of  land  purchased  by  the  said  Mrs.  Paine, 
afterwards  Mrs.  Shannon,  including  the  tract  left  by  her  at  her  death 
and  described  in  plaintiffs'  petition,  were  the  separate  estate  of  the  said 
Mrs.  Paine,  afterwards  Shannon. 

"4.  That  the  facts  are  not  such  as  would  raise  a  resulting  or  im- 
plied trust  in  said  land  in  behalf  of  plaintiff,  and  that  the  evidence  is 
insufficient  to  show  an  express  trust  in  said  land  in  favor  of  plaintiff. 

"5.  That  the  plaintiff  should  have  and  recover  an  undivided  one- 
fifth  interest  in  said  land  and  rents  and  that  each  of  the  defendants 
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Mrs.  Kizzie  Renvekamp,  John  Paine,  Freeman  Paine  and  Mrs.  Dean 
Green  are  entitled  to  an  undivided  one-fifth  interest  in  said  land  and 
rents,  and  that  the  interveners  and  other  defendants  take  nothing  in 
this  cause. 

"Judgment  accordingly." 

A  statement  of  facts  has  been  brought  up  as  part  of  the  record,  and 
we  copy  therefrom  as  follows,  showing  the  documentary  evidence: 

"The  records  were  introduced  by  the  plaintiffs  as  follows: 

"1.  Deed  from  Freeman  Smallev  to  Moses  W.  Smallev,  dated  Feb- 
ruary  10,  1854,  conveying  in  consideration  of  $1,  the  receipt  of  which 
is  acknowledged,  100  acres  of  the  P.  A.  Holder  survey. 

"2.  Deed  from  Freeman  Smalley  and  wife  to  M.  W.  Smalley,  dated 
March  21,  1857,  consideration  of  $140  paid,  conveys  40  acres  of  the 
P.  A.  Holder  survev  in  Williamson  Countv,  Texas. 

"3.  Deed  from  J.  S.  Handy  and  wife  to  Louisa  E.  Paine,  dated 
November  10,  1868,  in  consideration  of  $500  paid,  conveys  70  acres  of 
the  Dillard  survey. 

"4.  Deed  from  J.  M.  Paine  and  wife,  Louisa  E.  Paine,  to  James 
Adams,  dated  February  10,  1872,  in  consideration  of  $500,  conveys  100 
acres  of  the  Dillard  survey. 

"5.  Deed  from  James  Adams  and  wife  to  Louisa  E.  Paine,  dated 
February  10,  1872,  in  consideration  of  $500,  conveys  109  acres  of  the 
Damen  survey. 

"6.  Deed  from  J.  M.  Paine  and  wife,  Louisa  E.  Paine,  to  Catherine 
Pugh,  dated  February  13,  1872,  in  consideration  of  $1000  paid,  con- 
veys 188  acres  of  the  Dameron  survev. 

"7.  Deed  from  A.  6.  Randall  to  Louisa  E.  Paine,  dated  February 
15,  1872,  in  consideration  of  $800  paid,  conveys  100  acres  of  the  Damen 
survey. 

"8.  Deed  from  Maria  Ellen  Shannon  to  W.  P.  Buttery,  dated  Jan- 
uary 13,  1879,  in  consideration  of  $800  paid,  conveys  100  acres  of  the 
Damen  survey. 

"9.  Deed  from  W.  P.  Buttery  to  Maria  Ellen  Shannon,  dated  Jan- 
uary 13,  1879,  in  consideration  of  a  valuable  consideration,  conveys  160 
acres  out  of  the  Comal  Charot  survev,  and  7  acres  out  of  the  Wells  survey 
in  Travis  County,  Texas. 

"10.  Deed  from  W.  P.  Buttery  and  wife  to  Maria  Ellen  Shannon, 
dated  January  13,  1879,  in  consideration  of  $800  paid,  conveys  313 
acres  of  the  Wells  survey  in  Travis  Countv,  Texas. 

"11.  Deed  from  D.  C.  Shannon  and  Maria  Ellen  Shannon  to  M.  L. 
Hallenbeck,  dated  November  9,  1886,  in  consideration  of  $1500  and 
other  valuable  considerations,  convevs  480  acres  of  the  Charot  and  Wells 
surveys  in  Travis  Countv,  Texas. 

"12.  Deed  from  M.  L.  Hallenbeck  to  Maria  Ellen  Shannon,  dated 
November  9,  1886,  in  consideration  of  $600  cash,  conveys  147  acres 
out  of  the  Winslow  Turner  survey. 

"13.     Deed  from  J.  M.  Paine  and  wife,  Louisa  Ellon  Pnine,  to  »1- 
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son  Merriff,  dated  November  10,  1868,  in  consideration  of  $700  paid, 
conveys  an  undivided  one-half  interest  in  140  acres  out  of  the  P.  A. 
Holder  survey. 

"The  field  notes  to  the  first  and  second  tracts  of  land  herein  men- 
tioned are  as  follows: 

"1st  tract.  All  that  certain  tract  of  land  lying  along  Brushy  Creek, 
in  Williamson  County,  Texas,  a  part  of  the  P.  A.  Holder  survey,  be- 
ginning on  the  north  boundary  line  of  Brushy  Creek,  thence  north  252Q 
vrs.  to  a  stone  mound  in  the  north  boundary  line  of  the  P.  A.  Holder 
league;  thence  east  224  vrs.;  thence  south  2520  vrs.  to  the  north  bank 
of  Brushy  Creek;  thence  west  224  vrs.  to  beginning. 

"2d  tract.  Beginning  at  a  stone  mound  on  the  north  bank  of  Brushy 
Creek,  and  being  the  southeast  corner  of  the  tract  of  land  heretofore 
conveyed  by  me,  Freeman  Smalley,  to  the  said  Moses  W.  Smalley ;  thence 
north  1900  vrs.;  thence  east  118$  vrs.;  thence  south  1900  vrs.  to  a  stone 
mound  on  the  bank  of  Brushy  Creek;  thence  up  Brushy  Creek  with  its 
meanders  to  the  beginning." 

Defendants  introduced  in  evidence  the  following  deeds  and  court 
records,  towit: 

"1.  Deed  from  F.  J.  Smalley  and  wife  M.  E.  Smalley,  to  Nelson 
Merrill,  dated  December. 29,  1869,  for  all  interest  of  grantor  M.  E. 
Smalley  as  heir  of  Moses  Smalley  in  140  acres  of  land  on  the  P.  A. 
Holder  survey  in  Williamson  County,  Texas,  the  consideration  for  said 
•deed  being  $700  paid. 

"2.     Deed  from  Nelson  Merrill,  guardian  of  the  estate  of  Elizabeth 

v  "Smalley  (now  plaintiff,  Mrs.  M.  E.  Smalley),  to  Joel  Houghton,  dated 

February  2,  1869,  and  conveying  an  undivided  one-half  interest  in  140 

acres  of  land  out  of  the  P.  A.  Holder  survev  in  Williamson  County, 

Texas,  the  consideration  being  $700  paid. 

"3.  Deed  from  Ellen  Shannon  and  D.  C.  Shannon  to  Mark  Shannon, 
dated  June  15,  1878,  conveying  100  acres  out  of  the  Damen  survey  in 
Williamson  County,  in  consideration  of  $2000  paid. 

"4.  Deed  from  Mark  B.  Shannon  to  Maria  Ellen  Shannon,  dated 
September  20,  1878,  conveying  100  acres  out  of  the  Damen  survey  in 
Williamson  County,  Texas,  in  consideration  of  $800  paid. 

"5.  The  inventory  and  appraisement  of  the  estate  belonging  to 
Elizabeth  Smalley,  a  minor  (now  plaintiff,  Mrs.  M.  E.  Smalley),  dated 
January  4,  1869,  showing  that  the  estate  of  Elizabeth  Smalley  con- 
sisted of  70  acres  of  land,  undivided  one-half  of  a  tract  of  140  acres 
formerly  belonging  to  Moses  Smalley  estate,  lying  in  the  county  of 
Williamson  on  Brushy  Creek  and  part  of  the  Holder  league,  and  which 
is  valued  hy  us,  the  appraisers,  at  the  sum  of  $6  per  acre,  making  the 
amount  of  $420." 

The  other  testimony  in  the  case  is  substantially  as  follows:  Martin 
Lackey,  a  witness  for  the  plaintiff,  testified  that  he  knew  Moses  Smalley ; 
first  got  acquainted  with  him  about  1851 ;  that  he  was  then  unmarried 
and  lived  about  a  mile  below  "Round  "Rock  on  Brushy  Creek  in  Williamson 
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County;  that  he  rented  his  place  to  the  witness's  father  in  1851,  which 
place  was  located  between  the  Wash  Anderson  tract  of  land  and  old 
man  Smalley's  house. 

Daniel  Stone,  a  witness  for  the  plaintiff,  testified  that  he  did  not 
know  Moses  Smalley,  but  knew  his  surviving  wife  after  she  married 
Paine.  Got  acquainted  with  her  in  1870;  knew  her  while  she  lived  on 
the  Hale  place;  that  she  often  came  to  his  house,  and  stated  to  him  a 
number  of  times  that  the  place  on  which  she  was  then  living,  the  Hale 
place,  also  called  the  Hanley  place,  was  purchased  by  her  with  money 
she  received  from  the  Moses  Smalley  estate,  and  that  when  .she  died, 
it  would  go  to  Lizzie,  who  is  the  plaintiff  in  this  case.  He  stated  that 
she  also  used  practically  the  same  language  in  regard  to  the  several 
places  which  she  afterward  purchased  or  traded  for,  including  the  land 
in  controversy.  Said  he  visited  her  several  times  after  she  moved  onto 
the  land  in  controversv,  and  on  several  occasions  she  told  him  that  when 
she  passed  away,  the  plaintiff  would  have  that  place  as  a  home.  Said 
she  told  him  that  she  traded  the  Buttery  place  for  the  land  in  con- 
troversy in  this  suit.  On  cross-examination  he  stated  that  Mrs.  Paine, 
afterwards  Mrs.  Shannon,  always  said  that  the  place  was  her  own  prop- 
erty, but  would  go  to  Lizzie  when  she  died. 

Green  Adams,  witness  for  the  plaintiffs,  testified  that  he  knew  Moses 
Smalley;  knew  where  he  lived  from  1854  until  he  died  in  1857;  that 
his  house  was  west  of  his  father's  house  and  about  250  yards  east  of 
Wash  Anderson's  boundary  line.  Said  when  he  first  knew  Moses  Smalley 
he  had  consumption,  and  was  not  able  to  do  any  work  up  to  the  time 
of  his  death ;  that  the  only  work  he  knew  of  him  doing  was  running  a 
peddling  wagon,  and  that  he  accumulated  no  property  that  the  witness 
knew  of,  during  the  time  of  his  marriage. 

G.  B.  Stephens,  a  witness  for  the  plaintiffs,  testified  that  he  knew 
Mrs.  Shannon,  the  plaintiff's  mother,  for  several  years  before  her  death ; 
that  a  short  time  before  her  death,  while  she  was  living  on  the  land 
in  controversy,  she  told  the  witness  that  it  rightfully  belonged  to  Lizzie 
Smalley,  the  plaintiff,  and  would  go  to  her  when  she,  Mrs.  Shannon,  died, 
but  that  if  Freeman  Smalley,  the  plaintiff's  husband,  sued  anyone  for 
the  land  upon  the  Colorado  River  she  would  squander  the  place  she 
was  then  living  on. 

Sam  C.  Snider  testified  for  the  plaintiffs  that  he  knew  Moses  Smalley 
during  his  life  time ;  that  he  died  about  1857  or  1858 ;  that  he  had  140 
acres  of  land  when  he  married ;  that  his  father  gave  him  100  acres  and 
he  worked  for  his  father  for  the  other  40  acres ;  that  he  also  had  at  the 
time  of  his  marriage  some  horses  and  cattle,  the  number  of  which  the 
witness  did  not  know;  that  he  knew  Joe  Paine,  who  afterwards  married 
Moses  Smalley's  widow;  that  at  the  time  of  the  marriage  referred  to 
Joe  Paine  had  no  property  except  one  horse,  and  acquired  none  after 
that  time  that  the  witness  knew  of.  Said  he  knew  that  Moses  Smalley 
had  a  house  on  the  140-acre  tract  of  land,  and  was  cultivating  it  and 
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claiming  it  before  his  marriage  in  1852;  that  he  died  about  four  years 
thereafter,  and  left  one  child  named  Lizzie  and  his  wife  as  his  heirs. 

R.  W.  Eller  testified  that  he  knew  Moses  W.  Smalley  before  his  mar- 
riage; that  at  the  time  of  his  marriage  he  had  about  100  acres  of  land 
that  his  father  had  given  him,  and  40  or  50  acres  that  he  had  worked 
for  his  father  for,  and  also  had  a  right  smart  bunch  of  cattle  and  horses; 
that  his  wife  did  not  have  any  property  at  all;  that  after  his  widow 
married  Joe  Paine  they  sold  the  Smalley  tract  and  bought  another  up 
Brushy,  above  Round  Rock,  and  then  traded  it  for  another  tract.  He 
testified  that  Joe  Paine  had  no  property  that  he  knew  of.  either  before 
or  after  Kis  marriage;  that  the  only  child  of  Moses  Smalley  was  Lizzie 
Smallev,  who  married  F.  J.  Smallev.  On  cross-examination  he  said 
that  Moses  Smalley  was  occupying  and  claiming  140  acres  of  land  some- 
time before  he  was  married,  but  that  he  did  not  know  when  it  was 
deeded  to  him. 

Mary  Champion,  a  witness  for  the  plaintiffs,  testified  that  she  knew 
Mrs.  Shannon,  the  plaintiff's  mother;  got  acquainted  with  her  in  1869 
when  she  was  Mrs.  Paine;  said  she  had  heard  her  say  several  times  that 
she  had  got  her  property  from  Moses  W.  Smalley ;  said  she  was  intimate 
with  her  and  heard  her  speak  of  it  often ;  that  when  she  first  knew  her 
she  owned  the  Adams  place  which  she  exchanged  for  the  place  where 
Ely  Stewart  now  lives.  She  also  said  that  she  knew  Joseph  M.  Paine, 
and  that  he  had  no  property  that  she  knew  of,  and  that  she  had  fre- 
quently heard  his  wife  say  that  he  had  no  property.  On  cross-examina- 
tion she  said  that  she  could  not  repeat  the  exact  language  used  by  Mrs. 
Shannon,  but  that  she  heard  her  make  the  statement  a  number  of  times 
between  1869  and  1873,  that  she  got  her  property  from  her  first  husband 
Moses  W.  Smalley. 

Ancill  Stearnes  testified  that  he  knew  Moses  W.  Smalley  and  was  with 
him  when  he  died;  that  he  owned  140  acres  of  land  at  the  time  of  his 
marriage  and  about  25  or  30  head  of  cattle  and  8  or  9  head  of  horses. 
Said  his  father  gave  him  100  acres  of  land  and  he  worked  for  his  father 
for  40  acres;  said  he  knew  Mrs.  Shannon,  saw  her  about  two  years  be- 
fore she  died  and  asked  her  if  she  had  rented  a  place,  and  she  said,  "No, 
I  have  a  place  of  my  own ;  no,  not  my  own,  but  it  is  Lizzie's  at  my  death, 
but  I  do  not  intend  she  shall  have  it  as  long  as  I  can  help  it."  Said  he 
went  to  see  her  about  five  or  six  times  thereafter  for  the  purpose  of  rent- 
ing her  place,  and  she  told  him  that  he  would  have  to  see  Lizzie  and 
Freeman  Smalley;  that  she  wanted  them  to  be  satisfied  as  the  place 
(the  tract  of  land  in  controversy)  belonged  to  Lizzie  Smalley.  He  also 
testified  that  Joe  Paine  had  only  one  horse  when  he  married,  and  that 
he  knew  of  him  acquiring  no  property  after  his  marriage.  On  cross- 
examination  he  said  that  he  did  not  know  when  Moses  Smalley  got  title 
to  the  140  acres  of  land,  but  that  he  was  in  possession  of  it  in  1851. 

M.  L.  Hallenbeck  testified  for  the  plaintiffs  that  he  once  owned  the 
tract  of  land  in  controversv  in  this  suit;  that  he  sold  it  to  Mrs.  Maria 
Louisa  Ellen  Shannon,  and  received  in  payment  therefor  480  acres  of 
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land  in  the  Horseshoe  Bend  on  the  Colorado  river  in  Travis  County, 
Texas :  said  he  exchanged  one  for  the  other. 

Hon.  W.  K.  Makemson,  an  attorney  for  the  plaintiffs,  testified  that 
he  knew  the  Smalley  family  quite  well;  that  he  knew  Moses  Smalley 
before  he  married  when  he  lived  near  his  father  on  a  tract  of  land  which 
he  claimed ;  that  the  witness  lived  near  them  and  saw  them  quite  often. 
That  before  his  marriage  Moses  Smalley  did  some  work  in  improving 
his  own  and  his  father's  places ;  that  he  remembered  seeing  him  do  some 
work  on  a  mill-race  for  his  father  before  his  marriage;  that  after  his 
marriage  he  ran  a  peddler's  wagon  for  a  while,  during  which  time  his 
health  was  bad,  and  that  that  was  the  only  work  the  witness  knew  of 
him  doing  after  his  marriage.  Said  he  knew  Mrs.  Shannon,  formerly 
Mrs.  Paine,  during  her  life  time;  and  that  he  saw  her  in  Georgetown 
in  the  clerk's  office  in  the  latter  part  of  the  year  1868 ;  that  he  was  then 
a  young  lawyer  and  went  into  the  clerk's  office  on  some  business,  the 
nature  of  which  he  could  not  recollect,  though  he  thought  it  was  to  see 
about  a  bill  of  sale;  said  that  when  he  went  in  a  number  of  persons 
were  in  the  room,  and  he  remembered  among  them  were  Judge  Harris, 
Kelson  Merrill,  Dr.  Knight,  Joel  Houghton,  Mrs.  Paine,  afterwards 
Mrs.  Shannon,  and  her  daughter  Lizzie  Smalley,  now  Mrs.  M.  E.  Smalley, 
who  was  then  a  child  about  15  years  old.  The  witness  then  said :  "My 
recollection  is  that  Dr.  Knight  was  talking  to  Mrs.  Paine  when  I  went 
in,  and  I  heard  him  tell  her,  'Ellen,  the  only  right  you  have  in  this  land 
is  a  homestead  right,  and  if  you  sell  it  you  can  invest  the  money  in  an- 
other homestead,  which  is  yours  as  long  as  you  live,  but  when  you  die 
it  goes  to  Lizzie' ;  to  which  Mrs.  Paine  replied :  Tes,  I  know  that,  and 
that  is  exactly  what  I  want  and  intend  to  do.' "  Cross-examination :  "The 
parties  I  mentioned  were  in  the  county  clerk's  office  when  I  went  in,  and 
I  had  no  interest  whatever  in  the  matter  they  were  discussing.  I  was 
not  connected  with  the  matter  and  simply  overheard  the  conversation 
which  I  have  mentioned  as  a  casual  listener  or  spectator  while  I  was 
looking  after  or  attending  to  the  business  upon  which  I  went  to  the 
county  clerk's  office." 

Sam  Purcell,  a  witness  for  the  plaintiffs,  testified  that  he  knew  where 
Moses  Smalley's  house  stood,  which  was  about  300  yards  from  Wash 
Anderson's  line,  and  nearer  his  father's  house  than  the  Anderson  line. 

Curtis  Brizenbine,  a  witness  for  the  plaintiffs,  testified  that  he  knew 
Mrs.  Shannon  quite  well  for  several  years  before  she  died;  that  she 
traded  at  his  father's  store  where  he  worked,  and  she  talked  with  him  a 
number  of  times;  said  she  stated  to  him  more  than  once  that  what  she 
had  would  go  to  Lizzie  when  she  died,  but  that  she  was  going  to  keep 
her  out  of  it  as  long  as  she  could. 

Freeman  Smalley,  the  plaintiff's  husband,  who  joined  formally  in  the 
suit,  testified  that  they  were  married  in  December,  1869,  and  that  his 
wife  was  then  16  years  of  age;  that  after  their  marriage  they  executed 
a  deed  to  an  undivided  one-half  interest  in  the  tract  of  140  acres  of 
land,  known  as  the  Moses  Smalley  place,  to  Nelson  Merrill.     He  said: 
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"We  executed  that  deed  in  part  consideration  of  carrying  out  a  previous 
agreement  between  Mrs.  Maria  Louisa  Ellen  Shannon,  then  Mrs.  Paine, 
Nelson  Merrill  and  my  wife  in  regard  to  said  land,  said  agreement  be- 
ing part  of  the  consideration  for  said  conveyance.  Myself  and  wife 
agreed  and  consented  that  my  wife's  mother,  then  Mrs.  Paine,  and 
afterwards  Mrs.  Shannon,  could  sell  the  place  she  bought  with  the  pro- 
ceeds of  the  Moses  Smalley  land,  and  put  same  into"  another  home,  and 
that  each  time  thereafter  when  she  sold  her  homestead  and  bought  an- 
other one,  or  exchanged  one  for  another,  my  wife  and  myself  consented 
to  such  transactions."  v 

Cul  Smalley,  a  witness  for  the  plaintiffs,  testified  that  he  was  the 
plaintiff's  son;  that  about  a  year  before  his  grandmother  died  he  was 
at  her  house  working  for  her,  and  she  began  talking  about  the  place  on 
which  she  was  then  living,  and  told  the  witness  that  it  belonged  to  Lizzie 
and  would  go  to  her  when  she,  the  grandmother,  died. 

It  is  a  well  settled  doctrine  of  equity  that,  in  order  to  engraft  a 
parol  trust  upon  the  legal  title  to  property,  the  proof  must  be  clear  and 
satisfactory;  and,  although  our  Supreme  Court  has  held  that  the  rule 
referred  to  should  not  be  embodied  in  a  charge  to  a  jury,  it  has  applied 
and  enforced  the  rule  in  dealing  with  facts,  and  in  King  v.  Gilleland, 
60  Texas,  274,  Mr.  Chief  Justice  Willie  said: 

"Perhaps  there  is  no  fact  which,  in  the  trial  of  civil  causes,  is  re- 
quired to  be  so  satisfactorily  proved  as  that  which  engrafts  a  parol  trust 
upon  the  legal  title.  1  Perry  on  Trusts,  sec.  136,  and  authorities  just 
cited. 

"Whilst  it  is  not  necessary  that  it  should  be  established  beyond  a 
reasonable  doubt,  nothing  must  be  left  to  conjecture,  nor  must  presump- 
tions be  indulged  which  are  not  the  usual  and  almost  necessary  deduc- 
tions from  the  facts  proved. 

"After  a  great  length  of  time  has  elapsed,  and  parties  have  held  pos- 
session of  the  land  for  years  under  the  legal  title  without  question,  and 
the  witnesses  who  might  have  established  their  right  to  such  possession 
beyond  all  controversy  are  dead,  they  should  not  be  readily  disturbed 
by  evidence  within  the  knowledge  of  living  witnesses  which  raises  a 
presumption  in  favor  of  the  trust,  when  if  deceased  witnesses  could 
he  heard  to  speak,  such  presumption  might  be  easily  rebutted." 

And  in  Torrey  v.  Cameron,  73  Texas,  591,  the  present  Chief  Justice 
said :  "We  do  not  doubt  that  the  trust  property  or  fund  must  be  clearly 
traced — that  is  to  say,  where  there  have  been  successive  transfers,  each 
link  in  the  chain  of  transfers  through  which  it  is  sought  to  establish 
the  trust  must  he  distinctly  pointed  out.  Tt  is  not  sufficient  by  proof 
of  circumstances  to  raise  a  strong  presumption  that  in  some  way.  not 
dear] v  shown,  the  wife's  separate  estate  has  passed  into  the  property  in 
which  the  trust  is  sought  to  he  established." 

In  the  case  at  bar  Mrs.  Smalley,  the  plaintiff,  seeks  to  recover,  not 
the  tract  of  land  which  belonged  to  her  father  at  the  time  of  his  death, 
but  a  tract  of  land  which  was  long  afterwards  acquired  by  her  mother. 
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Her  title  to  the  latter  tract  as  an  heir  of  her  deceased  mother  was  recog- 
nized, and  her  interest  as  such  awarded  to  her  by  the  judgment  ap- 
pealed from ;  and  if  she  is  not  entitled  to  recover  the  whole  of  the  land, 
but  only  a  portion  of  it,  she  does  not  contend  that  the  proof  shows  that 
she  was  entitled  to  recover  a  larger  proportion  than  the  amount  awarded 
to  her.  Her  claim  of  title  to  the  entire  tract  is  founded  upon  the  con- 
tention that  her  mother  had  only  a  life  estate  in  the  property  which- 
was  used  to  pay  Hallenbeck  for  the  land  in  controversy,  and  that  the 
remaining  title  was  in  her.  Do  the  facts  found  by  the  trial  court,  or 
shown  by  the  testimony,  establish  that  contention  with  the  degree  of 
certainty  required  by  the  law  ?  If  they  do,  her  case  is  made  out  and  she  is 
entitled  to  recover  the  entire  tract ;  but  if  they  do  not,  then  she  is  not  en- 
titled to  recover,  and  the  judgment  should  be  affirmed. 

In  order  to  trace  and  establish  her  title  to  the  Buttery  lands  which 
she  alleges  were  used  by  her  mother  in  paying  for  the  land  in  contro- 
versy, she  alleged,  and  the  trial  court  found,  that  the  140  acres  which 
was  deeded  to  her  father,  Moses  W.  Smalley,  after  his  marriage  to  her 
mother,  was  his  separate  property.  She  then  alleges  that  after  the  death 
of  her  father  her  mother  sold  to  Merrill  an  undivided  half  interest  in 
the  140-acre  tract  referred  to,  for  consideration  of  $700;  and,  on  the 
same  day,  used  $500  of  that  money  in  purchasing  another  tract  of  land 
from  the  Hanleys.  She  does  not  allege  in  her  petition  or  show  by  proof, 
that  before  purchasing  the  Hanley  land  her  mother  made  a  gift  to  her 
of  the  $700,  or  any  portion  thereof,  received  from  Merrill.  Nor  does 
she  allege  or  prove  that  before  purchasing  the  Hanley  tract  her  mother, 
believing  that  the  money  was  her  own,  and  intending  to  dispose  of  it 
for  the  benefit  of  the  plaintiff,  did  what  was  necessary  to  constitute  a 
voluntary  trust.  In  reference  to  the  money  received  by  the  plaintiff's 
mother  from  Merrill,  the  most  that  can  be  said  in  the  plaintiff's  favor  is 
embodied  in  the  trial  judge's  seventh  finding  of  fact;  and  that  is,  that 
the  plaintiff's  mother  believed  that  the  money  referred  to  was  the  sep- 
arate property  of  the  estate  of  the  plaintiff's  father.  But,  as  a  matter 
of  fact,  and  doubtless  because  of  a  misapprehension  of  the  law,  she  was 
mistaken ;  and  the  money  referred  to,  as  soon  as  it  was  received  from 
Merrill,  became  the  property  of  the  plaintiff's  mother.  That  question, 
upon  a  very  similar  state  of  facts,  was  decided  by  this  court  in  Arnold 
v.  Ellis,  20  Texas  Civ.  App.,  262,  48  S.  W.,  883,  and  the  Supreme  Court- 
refused  a  writ  of  error  in  that  case.  A?  bearing  upon  the  question  of 
ownership  of  the  money,  as  well  as  the  questions  of  ratification  and 
the  statute  of  frauds,  we  quote  as  follows  from  the  opinion  in  that  case : 

"The  plaintiffs'  title  rests  upon  the  erroneous  theory  that  the  money 
v*p<{  by  A.  McKenzie  in  paying  for  the  property  in  controversy  belonged 
to  them ;  but  such  was  not  the  case.  If  it  be  conceded  that  the  entire 
consideration  paid  by  McKenzie  for  the  lot  was  the  proceeds  of  the 
sale  of  the  Hobson  land  to  Woodward,  still,  it  was  not  the  plaintiffs' 
money,  and  they  had  no  interest  in  it.  Although  McKenzie  was  their 
father,  he  had  no  authority  whatever  to  sell  their  land,  and  when  he 


64  Texas  Civil  Appeals  Reports,  Vol.  62.  [June, 

undertook  to  do  so,  -the  instrument  executed  Ly  him  and  the  receipt  by 
him  of  the  purchase  money  from  Woodward,  did  not  in  the  slightest 
degree  affect  their  title  to  the  land,"  and  they  acquired  no  interest  what- 
ever in  the  consideration  received  by  Mclvenzie.  Therefore,  as  the 
consideration  paid  by  Mclvenzie  for  the  lot  in  controversy  belonged  to 
him,  and  not  to  the  plaintiffs,  there  was  no  resulting  trust  in  their  favor; 
and,  so  far  as  they  are  concerned,  McKenzie  acquired  both  the  legal  and 
equitable  title  to  the  lot.  Xor  is  the  plaintiffs'  case  benefited  by  their 
alleged  ratification  of  their  fathers  act  in  contracting  their  land  to 
Woodward.  Leaving  out  of  consideration  the  facts  that  the  bond  for 
title  does  not  purport  to  have  been  executed  by  A.  McKenzie  as  their 
agent  or  guardian,  and  that  they  were  both  minors  of  tender  age,  it  is 
clear  from  the  testimony  that  they  did  nothing  in  ratification  of  the 
transaction  referred  to  until  long  after  McKenzie  acquired  title  to  the 
Temple  lot.  They  both  testified  they  were  not  apprised  of  their  father's 
attempt  to  sell  their  land  on  the  Hobson  survey  until  1892;  and  he 
bought  the  Temple  lot  in  1887. 

"Therefore,  not  having  ratified  his  sale  of  their  land  to  Woodward 
while  he  held  and  owned  the  money  received  from  Woodward,  and  not 
having  done  so,  if  at  all,  until  after  he  acquired  title  to  the  Temple 
lot,  no  resulting  trust  in  the  lot  arises  in  their  favor. 

"The  subsequent  agreement  between  McKenzie  and  the  plaintiffs,  that 
they  should  have  the  property  in  controversy  in  lieu  of  the  Hobson  land, 
not  being  in  writing,  is  in  contravention  of  the  statute  of  frauds,  and 
therefore  void.  The  following  authorities  cited  in  appellants'  brief  are 
more  or  less  in  point  in  support  of  the  views  we  have  announced :  Evans 
v.  Opperman,  76  Texas,  298;  Parker  v.  Coop,  60  Texas,  118;  Lacey  v. 
Clements,  36  Texas,  663 ;  Torrey  v.  Cameron,  73  Texas,  588 ;  Williams 
v.  County  of  San  Saba,  59  Texas,  442;  Oury  v.  Saunders,  77  Texas,  278; 
Toole  v/Dibbrell,  29  S.  W.,  387;  Beach  Eq.  Jur.,  sees.  215,  217,  219; 
Pom.  Eq.  Jur.,  sec.  1037 ;  Beach  on  Trusts  and  Trustees,  sees.  150,  151, 
175;  Bispham  Prin.  of  Eq.,  sees.  79-83;  Perry  on  Trusts,  sec.  133; 
Hadley  v.  Stewart,  62  Iowa,  267,  17  X.  W.,  500;  Bottsford  v.  Burr,  2 
Johns.  Ch.,  405;  Cutler  v.  Tuttle,  19  X.  J.  Eq.,  562;  Tunnard  v.  Littell, 
23  N.  J.  Eq.,  267 ;  Rogers  v.  Murray,  3  Paige,  290." 

If  the  plaintiff  had  no  interest  in  the  money  received  by  her  mother 
from  Merrill,  then  the  mere  fact  that  her  mother  had  been  improperly 
advised,  as  disclosed  by  the  testimony  of  Judge  Makemson,  and  on  ac- 
count of  such  erroneous  advice  believed  that  the  monev  referred  to  was 
not  her  own,  but  belonged  to  the  plaintiff,  such  erroneous  belief  did  not 
vest  title  to  the  money  in  the  plaintiff.  The  mistake  referred  to  may 
satisfactorily  account  for  the  subsequent  declarations  of  the  plaintiff's 
mother  to  the  effect  that  the  several  tracts  of  land  thereafter  purchased 
by  her  were  paid  for  with  property  belonging  to  her  first  husband's 
estate,  and  therefore  would  belong  to  the  plaintiff  after  her  mother's 
death ;  but  it  did  not  have  the  effect  of  transferring  title  or  creating*  a 
trust.    It  would  be  a  strange  doctrine  to  hold  that  when  an  actual  owner 
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of  property,  on  account  of  an  erroneous  view  of  the  law,  acts  upon  the 
belief  that  the  property  belongs  to  another,  such  acts,  when  not  amount- 
ing to  an  estoppel,  should  have  the  effect  of  divesting  title  out  of  such 
owner.  It  is  contended  on  behalf  of  appellant  that  the  proof  shows  that 
before  the  Hanley  land  was  purchased  a  contract  was  entered  into  be- 
tween the  plaintiff  and  her  mother,  by  which  the  money  used  in  paying 
for  the  Hanley  land  became  the  plaintiff's  money,  or  was  impressed 
with  a  trust  in  her  favor.  The  trial  court  failed  to  find,  and  the  evi- 
dence failed  to  show,  the  existence  of  any  such  contract.  If  it  be  con- 
ceded that  some  circumstances  were  shown  tending  to  indicate  some  sort 
of  previous  understanding,  the  circumstances  referred  to  do  not  meet 
the  requirement  that  a  parol  trust  must  be  established  by  evidence 
which  is  certain  and  satisfactory.  As  a  matter  of  fact,  the  record  in- 
dicates that  the  plaintiff's  mother  had  in  her  possession  the  money  re- 
ceived from  Merrill  not  longer  than  a  few  hours,  because  she  ac- 
quired title  to  the  Hanley  land  the  same  day  that  she  sold  the  Smalley 
tract.  At  that  time  the  plaintiff  was  a  child,  not  over  16  years  of  age; 
and  while  it  is  quite  probable  that  she  would  have  consented  to  any 
business  proposition  that  her  mother  might  have  submitted  to  her,  no 
witness  testified  that  anything  of  that  nature  occurred  between  them 
during  the  time  her  mother  was  in  possession  of  the  money  received  from 
Merrill  and  the  circumstances  relied  on  do  not  necessarily  lead  to  that 
conclusion.  This  being  the  case,  we  think  it  must  be  held,  as  was  done 
by  the  court  below,  that  the  money  used  by  the  plaintiff's  mother  in  pay- 
ing for  the  Hanley  tract  of  land  did  not  belong  to  the  plaintiff,  but  was 
the  sole  property  of  her  mother. 

If  after  the  plaintiff's  mother  acquired  title  to  the  Hanley  tract  a 
parol  agreement  was  entered  into,  by  which,  upon  the  death  of  the 
plaintiff's  mother,  title  to  that  tract  was  to  vest  in  the  plaintiff,  such 
agreement  was  in  contravention  of  the  statute  of  frauds  as  was  held  in 
Arnold  v.  Ellis,  supra,  and  conferred  no  right.  If  there  was  no  such 
agreement,  and  the  plaintiff's  mother  undertook,  by  oral  declarations, 
testamentary  in  their  nature,  to  give  the  property  to  the  plaintiff  after 
her  death,  then  such  declarations  were  in  contravention  of  the  statute 
of  wills,  if  not  of  the  statute  of  conveyances,  and  conferred  no  right. 
As  before  said,  the  various  statements  and  declarations  of  the  plaintiff's 
mother,  to  the  effect  that  the  different  tracts  of  land  acquired  by  hei 
were  purchased  with  property  belonging  to  the  estate  of  Moses  W.  Smal- 
ley, can  be  accounted  for  upon  the  theory  of  a  mistake  of  law — a  failure 
to  understand  and  appreciate  her  legal  rights.  That  mistake  is  not  a 
matter  of  conjecture,  but  is  established  by  testimony  furnished  by  the 
plaintiff  and  coming  from  the  lips  of  Judge  Makemson,  one  of  her  at- 
torneys. His  testimony  shows  that,  at  the  very  inception  of  the  trans- 
actions involved  in  this  case,  the  plaintiff's  mother  was  advised  that  the 
only  right  she  had  in  the  140  acres  of  land  deeded  to  her  former  hus- 
band Moees  W.  Smalley  during  their  coverture,  was  a  homestead  right. 
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and  that  if  she  sold  that  tract  of  land  she  could  invest  the  proceeds  in 
another  homestead,  which  would  be  hers  as  long  as  she  lived,  and  would 
then  go  to  her  daughter,  the  plaintiff  in  this  case ;  to  which  the  witness 
testified  she  replied:  "Yes,  I  know  that  and  that  is  exactly  what  I 
want  and  intend  to  do."  That  answer  indicated  that  the  plaintiff's 
mother  had  previously  been  given  the  same  character  of  advice,  and 
was  then  under  the  belief  that  her  legal  rights  were  as  stated  by  Dr. 
Knight.  That  advice  was  incorrect  and  unsound  for  more  than  one 
reason,  even  assuming  that  the  Smalley  land  was  the  separate  estate  of 
her  husband.  In  the  first  place,  if  such  was  the  condition  of  the  title, 
then  she  owned  a  life  estate  in  one.-third  of  the  land,  and  could  sell  that 
interest  and  do  whatever  she  pleased  with  the  consideration  received 
therefor.  Furthermore,  as  held  in  Arnold  v.  Ellis,  supra,  not  being  the 
guardian  of  the  estate  of  her  minor  child,  any  attempt  by  her  to  con- 
vev  the  land  could  not  affect  the  rights  of  the  child ;  and  therefore  anv 
consideration  the  mother  might  receive  for  so  doing  would  belong  solely 
to  the  latter,  and  the  child  would  have  no  interest  in  it. 

The  testimony  affirmatively  shows  that  the  plaintiff's  mother  was  radi- 
cally misinformed  as  to  her  legal  rights,  and  was  led  to  believe  that  the 
money,  which  belonged  absolutely  to  her,  was  property  of  the  estate  of 
her  former  husband,  and  held  by  her  in  trust  for  the  benefit  of  the  plain- 
tiff. It  was  not  shown  that  that  mistake  was  ever  corrected;  and,  no 
doubt,  it  continued  in  the  mind  of  the  plaintiff's  mother  up  to  the  time 
of  her  death ;  and.  as  said  before,  it  furnishes  a  satisfactory  reason  why 
she  made  the  subsequent  statements  and  declarations  relied  on  by  the 
plaintiff  as  supporting  her  claim  to  the  land  in  controversy.  The  plain- 
tiff alleged  in  her  petition,  in  substance,  that  a  contract  was  entered 
into  between  the  plaintiff  and  her  mother,  by  which  the  latter  expressly 
agreed  to  invest  the  $700  received  from  Merrill  in  trust  for  the  plain- 
tiff, and  that  she,  the  plaintiff,  and  her  husband,  in  consideration  of 
such  agreement,  and  the  further  consideration  of  $700  paid  by  Merrill, 
executed  and  delivered  to  Merrill  their  deed  of  date  December  29,  1869. 
The  trial  court  failed  to  find,  and  the  testimony  fails  to  show,  that  such 
contract  and  agreement  was  entered  into  between  the  plaintiff  and  her 
mother;  and  therefore  it  would  seem  that  the  plaintiff's  case  has  failed 
at  its  fountainhead,  and  the  judgment  against  her  should  be  affirmed. 
Tn  other  words,  according  to  the  averments  of  her  petition,  her  title 
to  the  money  received  by  her  mother  from  Merrill,  and  her  right  to  the 
property  thereafter  purchased  with  that  money,  is  founded  upon  an  ex- 
press and  not  an  implied  contract;  and  such  express  contract,  not  being 
shown  with  that  degree  of  certainty  required  by  law,  the  plaintiff  has 
failed  to  establish  her  case. 

It  is  true,  that  if  the  land  in  controversy  was  paid  for  with  property 
rightfully  belonging  to  the  plaintiff,  a  resulting  trust  would  arise  in  her 
favor,  but  that  proposition  does  not  change  the  fact  that  she  bases  her 
right  to  the  consideration  used  in  paying  for  the  land  upon  an  express 
trust ;  and,  having  so  pleaded  her  title,  she  is  not  entitled  to  recover  upon 
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proof  of  a  different  title.  However,  we  agree  with  the  trial  court  that 
the  plaintiff  failed  to  show  title  to  the  property  in  controversy  by  proof 
of  either  an  express  or  implied  trust. 

Thus  far  the  case  has  been  considered  mainly  upon  the  findings  of  the 
trial  court,  assuming  that  the  findings  of  fact  were  supported  by  testi- 
mony. However,  keeping  in  mind  the  rule  announced  by  authorities 
heretofore  cited,  we  doubt  if  some  of  the  findings  which  are  in  behalf 
of  the  plaintiff  find  sufficient  support  in  the  testimony.  And  if  it  was 
the  intention  of  the  trial  court  to  find  that  the  entire  consideration  paid 
by  the  plaintiff's  mother  for  the  tract  of  land  in  controversy  was  de- 
rived from  the  money  received  by  her  from  Merrill  for  the  sale  of  the 
Moses  Smalley  land,  we  feel  compelled  to  hold  that  such  finding  is  not 
supported  by  testimony. 

The  undisputed  proof  shows  that  the  plaintiff's  mother  bought  70 
acres  of  land  from  Hanley  and  wife  December  10,  1868,  paying  there- 
for $500;  that  on  February  10,  1872,  she  exchanged  lands  with  James 
Adams  and  wife,  by  which  she  acquired  title  to  109  acres  of  land  on  the 
Damen  survey;  that  on  February  13,  1872,  she  sold  and  conveyed  to 
Catherine  Pugh  188  acres  on  the  Dameron  survey.  If  it  be  conceded 
that  the  Dameron  and  Damen  are  one  and  the  same  survev  of  land, 
still,  the  proof  shows  that  on  the  13th  day  of  February,  1872,  the  plain- 
tiff's mother  conveyed  to  Catherine  Pugh  188  acres  of  land,  and  it  fails 
to  show  how  she  acquired  title  to  79  acres  thereof.  The  plaintiff  alleged 
in  her  petition  her  mother's  acquisition  of  one  tract  of  land  from  Adams, 
and  that  on  the  15th  of  February,  1872,  she  sold  the  Adams  tract  to 
Catherine  Pugh  for  the  sum  of  $1000,  and  invested  $800  of  that  sum 
in  the  tract  of  100  acres  bought  from  A.  G.  Randall.  Hence  it  appears 
from  the  statement  of  facts  that  the  plaintiff's  mother  sold  to  Catherine 
Pugh  for  the  consideration  of  $1000,  188  acres  of  land  on  the  Dam- 
eron survey ;  and  it  does  not  appear,  as  alleged  in  the  plaintiff's  petition, 
that  the  land  so  conveyed  to  Catherine  Pugh  was  the  land  acquired 
three  davs  before  from  James  Adams  and  wife.  On  the  contrary,  the 
Adams  land  was  on  the  Damen  survey.  It  consisted  of  109  acres,  valued 
at  $500,  while  the  land  conveyed  to  Catherine  Pugh  is  described  as  upon 
a  different  survey,  was  sold  for  the  consideration  of  $1000,  and  con- 
sisted of  79  acres  more  than  the  Adams  tract.  If  it  be  conceded  that  it 
included  the  Adams  tract,  the  sale  was  made  only  three  days  after  Mrs. 
Paine  acquired  the  Adams  tract,  valued  at  $500,  and  she  sold  to  Cath- 
erine Pugh  79  acres  more  than  the  Adams  tract  and  received  therefor 
$1000.  The  record  does  not  show  how  Mrs.  Paine  acquired  title  to  the 
79  acres,  but  that  is  not  material  in  this  case.  The  record  does  show 
that  she  sold  the  79  acres  to  Catherine  Pugh,  and  the  plaintiff  alleges 
that  she  used  part  of  the  $1000  received  from  Catherine  Pugh  to  pay  for 
the  Randall  tract.  If  the  109  acres  which  Mrs.  Paine  purchased  from 
Adams  and  wife  on  February  10,  1872,  was  worth  only  $500,  the  con- 
sideration stated,  it  is  not  probable  that  it  was  worth  any  more  than 
that  three  days  afterwards,  when  she  made  the  sale  of  188  acres  to  Cath- 
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erine  Pugh  for  $1000,  which  indicates  that  the  79  acres  of  land,  which 
was  no  part  of  the  Adams  tract,  was  worth  $500.  The  plaintiff  alleged 
in  her  petition  that  $800  of  the  money  received  by  her  mother  from  the 
sale  to  Catherine  Pugh  was  used  in  the  purchase  of  the  100  acres  of 
land  thereafter  bought  from  A.  G.  Randall;  and  it  devolved  upon  her 
to  show,  as  she  alleged,  that  the  entire  $800  referred  to  was  proceeds 
of  the  sale  of  the  Adams  tract;  and  having  failed  to  do  that,  she  has 
failed  to  trace  the  alleged  trust  fund  in  the  manner  alleged  in  her 
petition. 

Futhermore,  the  plaintiff  alleged  in  her  petition  that  her  mother 
traded  the  Randall  tract  to  W.  P.  Buttery  for  two  tracts  of  land,  aggre- 
gating 480  acres,  and  that  thereafter  she  traded  the  two  Buttery  tracts 
to  Hallenbeck  for  the  land  in  controversy.  The  statement  of  facts  shows 
that  on  January  13,  1879,  the  plaintiffs  mother  deeded  to  W.  P.  Buttery 
1 00  acres  of  land,  part  of  the  Damen  survey,  for  a  consideration  of  $800, 
and  that  on  the  same  day  W.  P.  Buttery  executed  two  deeds  to  the  plain- 
tiff's mother,  one  conveying  313  acres  for  a  consideration  of  $800,  and 
the  other,  for  a  valuable  but  undisclosed  consideration,  conveying  160 
acres  of  land.  Thus  it  appears  from  the  statement  of  facts  that  the  313 
acres  of  land  obtained  from  Buttery  was  equal  in  value  to  the  Randall 
tract,  which  the  plaintiff's  mother  conveyed  to  him ;  but,  notwithstanding 
that  fact,  Buttery  conveyed  to  the  plaintiff's  mother  another  tract  of 
100  acres,  for  which  it  is  reasonable  to  suppose  that  he  received  some 
other  and  additional  consideration.  How  much  that  was  the  proof  fails 
to  show,  but  it  does  show  that  the  160  acres  referred  to  was  used  bv  the 
plaintiff's  mother  as  part  of  the  consideration  for  the  land  involved  in 
this  suit.  The  plaintiff  alleged  in  her  petition  that  the  trust  fund  al- 
leged to  have  been  invested  by  her  mother  in  the  Hanley  land  passed 
on  down  and  became  the  entire  consideration  paid  by  her  mother  for 
the  Hallenbeck  land,  the  tract  now  in  controversy,  and  the  proof  sub- 
mitted failed  to  sustain  that  allegation. 

It  is  true  that,  when  one  person  has  furnished  part  of  the  considera- 
tion paid  for  land,  title  to  which  is  taken  in  the  name  of  another,  such 
person,  by  showing  the  proportional  amount  of  the  consideration  that 
was  furnished  by  him,  may  recover  a  like  proportion  of  the  land.  But 
in  this  case  the  proof  was  not  sufficient  to  enable  the  court  to  determine 
what  proportion  of  the  Buttery  land  was  paid  for  with  the  Randall 
tract,  because  there  is  no  proof  of  the  relative  value  of  the  two  Buttery 
tracts,  nor  of  the  amount  of  consideration  that  was  paid  to  Buttery  for 
the  160-acre  tract.  Besides,  the  question  of  the  plaintiff's  right  to  a  pro 
ianfo  recovery  is  not  presented  in  her  brief. 

Tn  looking  to  the  statement  of  facts  and  reaching  conclusions  which 
mav  be  in  conflict  with  findings  of  the  trial  court,  we  have  not  over- 
looked the  fact  that  the  findings  referred  to  have  not  been  assigned  as 
error.  As  we  understand  the  rules  of  practice,  when  a  trial  judge  has 
filed  conclusions  of  fact  and  a  statement  of  facts  has  also  been  brought 
up,  if  the  undisputed  testimony  shows  that  the  proper  judgment  was 
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rendered,  the  successful  party  is  entitled  to  have  that  judgment  af- 
firmed, without  assigning  error  upon  the  judge's  findings  of  fact  when 
they  are  not  supported  by  but  are  contrary  to  the  undisputed  testimony. 
In  other  words,  when  the  trial  court  has  rendered  the  only  judgment 
which  properly  could  have  been  rendered  upon  the  testimony  submitted, 
the  appellee  is  entitled  to  have  that  judgment  affirmed,  no  matter  what 
findings  of  fact  and  conclusions  of  law  the  trial  judge  may  have  filed. 
In  this  State  there  is  no  law  or  rule  of  practice  which  requires  an  ap- 
pellee or  defendant  in  error  to  appear  or  be  represented  in  the  appellate 
court ;  and  if,  upon  the  undisputed  facts,  the  proper  judgment  has  been 
rendered,  it  is  the  duty  of  the  appellate  court  to  affirm  such  judgment, 
unless  the  appealing  litigant  has  made  it  appear  that  material  error 
was  committed  during  the  trial  of  the  case. 

With  these  remarks,  we  pass  from  the  controlling  question  in  the 
case,  and  will  briefly  notice  some  of  the  other  points  presented  in  ap- 
pellant's brief. 

Under  the  assignment  of  error  which  complains  of  the  action  of  the 
court  in  permitting  the  defendants  to  introduce  in  evidence  the  inven- 
tory and  appraisement .  of  the  plaintiff's  estate  while  she  was  a  minor, 
appellants  submit  but  one  proposition,  which  is,  that  the  document  re- 
ferred to  was  not  admissible,  because  it  was  not  executed,  authorized 
or  approved  by  the  plaintiff.  The  reason  urged  is  untenable.  The  ad- 
missibility in  evidence  of  proceedings  in  the  probate  court  concerning 
the  estate  of  a  minor,  does  not  depend  upon  the  approval  or  consent  of 
such  minor. 

Error  is  also  assigned  upon  the  action  of  the  court  in  not  allowing 
the  plaintiff  F.  J.  Smalley  to  testify  as  to  declarations  made  by  the 
plaintiff's  mother  at  the  time  she  received  the  $700  from  Merrill.  The 
testimony  referred  to  comes  within  the  purview  of  art.  2302,  R.  S.,  and 
was  properly  excluded  (Eeddin  v.  Smith,  65  Texas,  27;  Hicks  v.  Hicks, 
26  S.  W.,  228). 

Upon  the  whole  case  our  conclusion  is  that  the  trial  court  committed 
no  error,  and  therefore  its  judgment  will  be  affirmed. 

Rehearing  granted  and  judgment  affirmed. 


Writ  of  error  refused. 


Affirmed. 


J.  T.  Beard  v.  A.  A.  Gooch  &  Sox. 

Decided  June  29,  1910. 

1 . — Briefs — Statements. 

A  proposition  presented  by  appellant's  assignment  of  error  will  not  be 
considered  unless  its  presentation  in  his  brief  is  accompanied  by  such  statement 
of  the  facts  as  will  enable  the  court  to  pass  thereon  without  examining  the 
record. 

2.— Written  Instrument— Varying  by  Parol— Charge. 

A  written  lease  giving  the  tenant  no  right  to  sell  any  timber  from  the 
premises  except  that  cut  from  such  part  as  "shall  be  actually  put  in  cultiva- 
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tion"  by  him,  was  unambiguous,  and  a  charge  allowing  the  jury  to  consider  a 
subsequent  parol  agreement  authorizing  the  tenant  to  sell  the  timber  before 
placing  the  land  in  cultivation,  if  the  contract  was  uncertain  and  the  parol 
agreement  did  not  materially  change  its  terms,  was  erroneous. 

3. — Same — Statute  of  Frauds — Lease — Fundamental  Error. 

A  lease  of  land  for  three  years,  being  required  to  be  in  writing,  could  not 
be  changed  as  to  its  terms  by  subsequent  parol  agreement,  and  a  charge  per- 
mitting this  to  be  done  was  fundamental  error. 

4. — Action  for  Conversion — Title  of  Plaintiff. 

The  action  being  for  conversion  of  property  to  which  plaintiff  claimed  title 
only  through  contract  with  the  defendant  charged  with  converting  it,  which 
contract  did  not  convey  the  right  claimed,  it  was  immaterial  whether  the 
title  was,  in  fact,  in  defendant  or  in  third  parties.  Plaintiff  must  show  title 
in  himself  in  order  to  recover. 

45. — Same — Estoppel. 

One  purchasing  timber  known  to  have  been  cut  by  a  tenant  on  leased  prem- 
ises, the  lease  contract  forbidding  him  to  sell  same,  was  bound  to  inquire  as  to 
the  tenant's  authority  to  sell.  The  lessor  was  not  estopped  from  claiming  it,  in 
the  absence  of  something  done  by  him  misleading  the  purchaser. 

6. — Beversal — Rendering  Judgment. 

The  rights  of  the  parties  being  clear  and  the  facts  fully  developed  on  the 
trial,  the  appellate  court,  on  reversing,  will  render  judgment  instead  of  re- 
manding. 

Appeal  from  the  County  Court  of  Hamilton  County.  Tried  below 
before  Hon.  J.  W.  Warren. 

Langford  &  Chesley,  for  appellant. — A  written  instrument  which  evi- 
dences a  contract  within  the  statute  of  frauds  can  not  be  modified  or 
materially  changed  unless  the  same  be  in  writing.  Bullis  v.  Presido 
Mining  Co.,  75  Texas,  540;  Burgett  v.  Loeb,  43  Ind.  App.,  657;  Bradley 
v.  Harter,  156  Ind.,  499;  Woodberry  v.  Duvall,  15  Ind.,  160. 

Evidence  of  an  executory  parol  agreement  changing  the  terms  of  a 
written  executory  lease  is  not  admissible.  8  Enc.  of  Evidence,  62; 
Breher  v.  Eeese,  17  111.,  545;  9  Enc.  of  Evidence,  495,  360;  Railway 
Co.  v.  Mannon,  67  S.  W.,  40. 

The  husband  can  not  sell  personal  property  belonging  to  his  wife's 
separate  estate  without  her  consent.  Magee  v.  White,  23  Texas,  196; 
Kempner  v.  Comer,  73  Texas,  196;  Hamilton  v.  Brooks,  51  Texas,  142; 
Hudgpeth  v.  State,  112  S.  W.,  1069. 

The  court  erred  in  the  ninth  paragraph  of  its  charge  to  the  jury  in 
that  it  was  the  dutv  of  the  court  to  construe  the  written  contract  and 
determine  its  legal  effect,  and  such  construction  should  not  be  left  to 
the  jury.  Traction  Co.  v.  Parks,  93  S.  W.,  130;  Galveston  Rv.  Co.  v. 
Howett,  67  Texas,  473;  Austin  v.  Talk,  26  Texas,  130;  Traction  Co. 
v.  Yost,  88  S.  W.,  428 ;  Passmore  on  Instruction  to  Juries,  sees  89.  90. 

J.  L.  Lewis  and  Eidson  cf-  Eidson,  for  appellees. — No  statement  fol- 
lowing each  assignment  or  the  proposition  thereunder  as  required  by  the 
rules,  it  is  impossible  to  tell  from  the  brief  what  these  assignments  re- 
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late  to,  and,  as  presented,  no  error  appears.  Rule  31  of  this  court ;  Kirby 
Lumber  Co.  v.  Chambers,  95  S.  W.,  607 ;  Carlisle  v.  Gibbs,  98  S.  W., 
192 ;  Robertson  v.  Warren,  100  S.  W.,  805 ;  Sterling  v.  Le  Laune,  105 
S.  W.,  1169. 

The  appellant,  having  made  a  contract  for  the  improvement  of  the 
land  in  his  own  name  and  as  his  own  property,  and  his  wife;  the  owner 
of  the  land,  knowing  of  such  contract  and  consenting  to  its  execution, 
would  have  the  right,  after  the  wood  had  been  cut  from  the  land,  to 
authorize  the  witness  White  to  sell  the  same;  and  after  White  had  sold 
the  wood  and  the  appellant  appropriated  it  to  his  own  use,  or  converted 
it  to  his  own  use,  he  would  be  liable  to  the  owner  for  the  value  of  such 
wood,  irrespective  of  any  or  all  provisions  of  the  original  written  con- 
tract made  and  entered  into  between  the  appellant  and  White. 

The  appellant  having  contracted  and  treated  the  wood  in  controversy 
in  this  suit  as  his  own  property,  and  having  entered  into  the  contract, 
not  as  the  agent  of  his  wife  but  in  his  own  name,  he  could  not  in  this 
suit  defeat  the  appellees  by  claiming  that  the  land  from  which  the  wood 
was  taken  was  not  his  land,  but  belonged  to  another.  Williams  v.  L.  A. 
H.  Blum  Land  Co.,  55  S.  W.,  374;  Book  v.  Jones,  98  S.  W.,  891. 

KEY,  Associate  Justice. — Appellees  instituted  this  suit  against  ap- 
pellant, seeking  to  recover  the  value  of  102  cords  of  wood  which  they 
alleged  waB  their  property  and  had  been  unlawfully  converted  by  appel- 
lant. Appellant  answered  by  exceptions,  a  general  denial  and  certain 
special  pleas.  There  was  a  jury  trial  which  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  $204. 

Appellees  object  to  a  consideration  of  some  of  appellant's  assignments 
of  error,  because,  as  presented  in  appellant's  brief,  they  are  not  accom- 
panied by  such  statements  as  will  enable  the  court  to  pass  upon  the  as- 
signments without  examining  the  statement  of  facts  to  see  what  testi- 
mony was  given  by  certain  witnesses.  There  is  merit  in  the  objections, 
and  if  other  grounds  for  reversal  did  not  appear  the  case  would  not  be 
reversed  on  account  of  the  assignments  complaining  of  the  rulings  made 
in  reference  to  the  admission  of  testimony. 

There  is  no  objection  to  the  ninth  assignment  of  error,  which  com- 
plains of  the  tenth  paragraph  of  the  court's  charge,  wherein  the  jury 
were  instructed  that  if  they  believed  from  a  preponderance  of  the  evi- 
dence that,  in  addition  to  the  written  contract  introduced  in  evidence, 
there  was  a  parol  agreement  which  did  not  materially  change  the  terms 
of  the  written  contract,  they"  should  consider  such  parol  agreement  for 
the  purpose  of  determining  the  question  of  title  to  the  wood.  In  order 
for  the  plaintiffs  to  recover  it  was  necessary  for  them  to  show  that  the 
wood  in  question  belonged  to  them,  and  that  it  had  been  converted  by 
the  defendant.  They  submitted  proof  showing  that  they  had  bought 
the  wood  from  a  man  by  the  name  of  Tol  White ;  that  White  had  leased 
a  tract  of  land  from  the  defendant  and  had  obtained  the  wood  from 
trees  grown  upon  that  land.     A  written  lease  signed  by  Tol  White  and 
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the  defendant  was  introduced  in  evidence,  by  the  terms  of  which  the 
defendant  leased  to  White  a  certain  tract  of  land  for  a  period  of  time 
extending  from  January  1,  1908,  until  December  31,  1910.  The  tract 
of  land  consisted  of  40  acres,  and  it  was  stipulated  in  the  contract  that 
White  was  to  put  the  entire  tract  in  cultivation,  not  less  than  15  acres 
thereof  during  the  year  1908,  and  not  less  than  15  acres  during  the  year 
1909,  and  the  remainder  during  the  year  1910;  that  contract  provided 
that  a  failure  on  White's  part  to  put  the  land  in  cultivation  as  stipu- 
lated should  operate  as  a  forfeiture,  and  authorize  the  defendant  to 
take  charge  of  the  premises.  It  also  contained  the  following  stipulation : 
"The  said  party  of  the  second  part  shall  be  allowed  to  convert  to  his  own 
use  all  of  the  wood  and  timber  actually  taken  from  the  land  that  may 
be  put  in  cultivation  by  him ;  but  is  not  to  be  allowed  to  sell  or  dispose 
of  any  of  the  wood  or  timber  now  standing  or  growing  upon  any  part 
of  the  land  herein  conveyed,  except  such  part  thereof  as  shall  be  actually 
put  in  cultivation."  The  undisputed  proof  shows  that  White  breached 
the  contract  by  failing  to  put  in  cultivation  as  nAuch  as  15  acres  during 
the  year  1908,  which  breach  resulted  in  a  forfeiture  of  any  rights  he 
had  under  the  contract. 

There  is  no  ambiguity  in  the  terms  of  the  written  contract,  and  the 
trial  court  should  have  construed  it  and  instructed  the  jury  as  to  its 
purport  and  meaning.  This  the  court  failed  to  do,  but  did  instruct  the 
jury  that  such  a  written  contract  was  binding  upon  the  parties  and  could 
not  be  changed  in  any  material  part  except  by  a  writing  based  upon  a 
valuable  consideration.    The  court  then  instructed  the  jury  as  follows: 

"9..  1  further  instruct  you  that  while,  as  hereinbefore  explained,  a 
written  contract  such  as  the  one  introduced  in  evidence  before  you,  can 
not  be  changed  or  modified  in  any  material  part  thereof  by  oral  agree- 
ment, I  further  charge  you  that  if  said  contract  is  defective  or  uncertain 
in  any  particular  the  parties  thereto  may  supplement  the  same  by  a  sub- 
sequent oral  agreement.  And  in  such  event  said  oral  agreement  would 
be  of  the  same  binding  force  and  effect  as  any  other  oral  agreement  or 
contract  when  the  same  is  proven. 

"10.  I  therefore  charge  you  that  if  you  believe  from  a  preponderance 
of  the  evidence  that  in  addition  to  the  written  contract  introduced  in 
evidence  there  was  a  parol  agreement  which  did  not  materially  change 
the  terms  thereof  you  will  consider  said  parol  agreement,  if  any,  the 
same  as  any  other  oral  testimony  for  the  purpose  of  determining  the 
question  of  title  to  the  wood  in  question/' 

We  hold  that  these  paragraphs  of  the  charge  constitute  fundamental 
error.  There  being  no  ambiguity  in  the  written  contract,  and  it  being 
one  which  the  statute  of  frauds  required  to  be  in  writing,  parol  evi- 
dence was  not  admissible  for  the  purpose  of  changing  or  modifying  any 
of  its  terms.  And  it  was  certainly  and  radically  erroneous  for  the  court 
to  instruct  the  jury  that  they  might  consider  proof  of  a  parol  agreement, 
which  did  not  materially  change  the  terms  of  the  written  contract,  in 
determining  the  question  of  ownership  of  the  wood.     Over  appellant's 
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objection,  the  court  permitted  appellee?  to  introduce  testimony  tending 
to  show  a  subsequent  parol  agreement  between  appellant  and  his  lessee. 
White,  changing  the  stipulation  of  the  contract  above  quoted  and  author- 
izing White  to  sell  the  wood  before  he  had  put  any  land  in  cultivation.  Of 
course,  that  testimony  tended  to  show  a  material  change  in  the  written 
contract,  and  there  was  no  testimony  tending  to  show  an  immaterial 
change,  and  yet  the  trial  court,  in  effect,  instructed  the  jury  as  set  out 
above.    That  charge  constitutes  material  and  reversible  error. 

Having  decided  that  the  case  must  be  reversed,  we  deem  it  proper  to 
consider  the  assignments  which  complain  of  the  action  of  the  trial  court 
in  permitting  the  plaintiffs  to  introduce  testimony  tending  to  show  a 
subsequent  parol  agreement  between  White  and  appellant,  by  which  the 
latter  authorized  him  to  sell  the  wood,  although  he  had  not  complied  with 
the  terms  of  the  written  contract.  Proof  of  such  parol  agreement  con- 
stituted a  material  change  in  the  written  contract;  and  the  latter  being 
a  contract  for  the  lease  of  real  estate  for  a  term  of  more  than  one  vear 
it  was  required  by  the  statute  of  frauds  to  be  in  writing ;  and  we  there- 
fore hold  that  any  subsequent  contract  or  agreement,  changing  any  of 
its  terms,  must  also  be  in  writing.  (Burgett  v.  Loeb,  43  Ind.  App.,  657, 
88  X.  E.,  346;  Bradlev  v.  Harter,  156  Ind.,  499;  Woodberry  v.  Duvall, 
15  Ind.,  160.) 

We  deem  it  unnecessary  to  consider  that  phase  of  the  testimony  which 
tends  to  show  that  the  leased  land  did  not  belong  to  appellant,  but  be- 
longed to  his  wife  and  her  children  by  a  former  husband.  If  it  be  con- 
ceded that  appellant,  having  contracted  with  White  as  though  appellant 
was  owner  of  the  land,  will  not  be  permitted  in  this  case  to  deny  such 
ownership,  still,  the  fact  remains  that  appellees  deraign  their  title  to  the 
wood  from  White,  and  White  had  no  title  or  right  thereto  other  than  such 
as  he  obtained  under  and  through  the  written  contract,  by  the  terms  of 
which  it  is  expressly  stipulated  that  he  "is  not  to  be  allowed  to  sell  or 
dispose  of  any  of  the  wood  or  timber  now  standing  or  growing  on  any 
part  of  the  land  herein  conveyed,  except  such  part  thereof  as  shall  be 
actually  put  in  cultivation."  The  wood  in  question  was  taken  by  White 
from  the  land  which  he  had  not  and  never  has  put  in  cultivation;  and 
therefore,  bv  the  terms  of  the  written  contract,  he  had  no  authoritv  to 
sell  or  dispose  of  it. 

There  is  no  question  of  estoppel  in  the  case.  The  testimony  fails  to 
show  that  appellees  were  induced  to  purchase  the  wood  from  White 
on  account  of  anything  said  or  done  by  appellant.  On  the  contrary, 
the  undisputed  testimony  shows  that  while  appellees  were  aware  of  the 
fact  that  White  was  selling  them  wood  from  land  held  by  him  under  a 
lease,  they  made  no  efforts  to  ascertain  from  appellant  whether  or  not 
the  lease  contract  was  in  writing,  and  whether  or  not  White  had  au- 
thority to  sell  the  wood. 

The  case  appears  to  have  been  fully  developed ;  and,  according  to  the 
undisputed  facts,  the  wood  in  question  was  not  the  property  of  the  plain- 
tiffs and  thev  are  not  entitled  to  recover  anvthing  in  this  suit.     There- 
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fore  the  judgment  of  the  trial  court  is  set  aside  and  reversed,  and  judg- 
ment here  rendered  for  appellant  Beard. 

Reversed  and  rendered. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  J.  J.  Wafer. 

Decided  June  20,  1010. 

1. — Charge — Negligence. 

The  instructions  given  having  fully  submitted  the  issue  of  plaintiff's  right 
to  recover  as  based  on  proof  of  defendant's  negligence,  a  requested  charge 
that  defendant  was  not  an  insurer  of  plaintiff's  safety  as  its  employe,  but  liable 
only  for  negligence,  was  properly  refused. 

2. — Same — Choice  of  Implements  by  Servant. 

A  requested  charge  that  plaintiff  could  not  recover  for  injury  by  defect  in 
an  implement  furnished  by  his  employer  if  he  voluntarily  took  a  defective  im- 
plement from  among  those  furnished,  was  properly  refused.  It  was  on  the 
weight  of  evidence,  the  question  whether  such  act  .constituted  negligence  being 
one  of  fact  for  the  jury. 

3. — Brief — Propositions — Statement — Pleading — Charge. 

Assignments  of  error  in  refusal  of  requested  charges  are  held  not  so  pre- 
sented as  to  require  reversal,  because :  ( 1 )  The  assignments  do  not  consti- 
tute sufficient  propositions  and  are  not  followed  by  propositions  in  the  brief. 
(2)  The  statements  under  them  are  insufficient,  referring  only  to  the  entire 
testimony.  (3)  The  charges,  excusing  defendant  if  plaintiff's  injury  was  acci- 
dental merely,  were  not  supported  by  the  pleading.  (4)  The  general  charge 
had  submitted  liability  as  based  solely  on  proof  of  defendant's  negligence,  and 
was  sufficient. 

4. — Contributory  Negligence — Comparative  Negligence — Statute. 

Under  the  Act  of  April  13,  1009,  Laws  Thirty-first  Legislature,  p.  279,  con- 
tributory negligence  by  the  servant  of  a  carrier  no  longer  constitutes  a  full 
defense  to  his  action  for  injury  by  the  master's  negligence,  but  is  only  ground 
for  abatement  in  the  amount  of  the  damages  recoverable. 

5. — Assumed  Bisk — Charge. 

Instructions  on  the  subject  of  risks  assumed  by  the  servant  held  correct 
and  sufficient  to  justify  the  refusal  of  a  requested  charge  on  that  issue. 

6. — Evidence — Opinion — Appearance  of  Suffering. 

A  witness  who  saw  plaintiff  after  his  alleged  injury  may  testify  that  he 
then  appeared  to  be  suffering  pain. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  John  Watson. 

Terry,  Cavin  <0  Milh  and  .4.  H.  Culwell,  for  appellant. 

r.  S.  TTrarrelh  for  appellee. 

"RTCE,  Associate  Justice.— Appellee,  on  the  24th  day  of  May,  1909, 
while  in  the  employ  of  appellant  as  a  section  hand  engaged  in  surfacing 
and  lininar  np  its  track,  was  injured,  and  brought  this  suit  to  recover 
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damages  therefor.  The  negligence  alleged  consisted  in  the  failure  on 
the  part  of  appellant  to  furnish  suitable  tools  and  the  requisite  number 
of  men  to  perform  said  work.  Defendant  answered  by  general  denial, 
plea  of  assumed  risk  and  contributory  negligence. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  appellee  for  the  sum  of  $340,  from  which  this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court  to 
give  a  peremptory  instruction  in  behalf  of  appellant.  We  think  this 
charge  was  properly  refused,  because  the  evidence,  while  conflicting, 
presented  an  issue  under  the  pleadings  which  was  proper  for  the  jury 
to  pass  upon.  Wherever  the  evidence  is  such  that  reasonable  minds  may 
differ  as  to  the  conclusion  to  be  drawn  therefrom,  it  would  be  error  for 
the  court  to  instruct  a  verdict. 

Appellant  requested  and  the  court  refused  the  following  charge,  which 
is  assigned  as  error,  towit:  "You  are  instructed  that  under  the  law 
the  defendant  in  this  case  is  not  an  insurer  of  the  plaintiff;  that  de- 
fendant is  not  liable  though  plaintiff  is  injured  in  its  employ,  as  alleged, 
unless  vou  believe  from  the  evidence  that  defendant  committed  some 
act  of  negligence,  and  the  plaintiff's  injury  resulted  therefrom."  Since 
the  question  of  negligence  was  fully  and  properly  submitted  to  the  jury 
in  the  main  charge  of  the  court,  it  was  not  error  to  refuse  this  charge. 

The  third  assignment  complains  of  the  refusal  on  the  part  of  the 
court  to  give  the  following  charge:  "You  are  instructed  that  if  you 
find  from  the  evidence  that  plaintiff  voluntarily  took  a  defective  im- 
plement from  among  the  implements  offered  to  him  by  defendant,  when 
he  could  have  chosen  a  sound  one  just  as  easily,  then  plaintiff  is  guilty 
of  negligence,  and  can  not  recover  in  this  case.'*  This  charge  was  upon 
the  weight  of  evidence  and  properly  refused.  It  is  error  to  charge  that 
certain  acts  constitute  negligence,  because  the  question  of  negligence  vel 
non  is  ordinarily  one  for  the  jury.  See  Campbell  v.  Trimble,  75  Texas, 
271 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Robinson,  73  Texas,  284;  Texas 
&  P.  Ry.  Co.  v.  Hill,  71  Texas,  459 ;  Texas  &  P.  Ry.  Co.  v.  Murphy,  46 
Texas,  367,  26  Am.  Rep.,  272 ;  Houston  &  T.  C.  Ry.  Co.  v.  Hodde  & 
Werner,  42  Texas,  470;  Walker  v.  Herron,  22  Texas/60. 

Appellant  requested  and  the  court  refused  to  give  the  two  following 
special  charges: 

"1.  If  you  find  that  plaintiff  in  this  case  was  injured  by  reason  of 
the  fact  that  he  stepped  on  a  rock  and  fell,  and  it  was  not  negligence 
on  the  part  of  the  defendant  in  permitting  the  rock  on  its  track  or  in 
the  place  you  find  from  the  evidence,  if  you  so  find,  that  it- was  in,  and 
that  the  accident  occurred  from  no  other  cause,  then  you  will  find  for  the 
defendant. 

"2.  You  are  instructed  that  if  you  find  that  plaintiff  came  to  any 
injury  as  alleged  in  the  service  of  defendant,  but  that  such  injury  was 
the  result  of  pure  accident,  and  was  not  the  result  of  any  negligence  on 
the  part  of  either  the  plaintiff  or  the  defendant,  then  defendant  is  not 
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liable  in  damages  to  the  plaintiff,  and  you  will  find  a  verdict  in  favor 
of  the  defendant." 

The  refusal  of  these  charges  is  made  the  basis  of  the  fourth  and  sixth* 
assignments  of  error.  Neither  is  followed  by  a  proposition,  but  are 
submitted  as  propositions  within  themselves.  There  is  no  statement  ac- 
companying the  same,  except  a  general  reference  to  the  entire  evidence 
as  set  out  under  appellant's  first  assignment.  We  do  not  think  that 
these  assignments  constitute  propositions  within  themselves;  nor  is  a 
genera]  reference  to  the  entire  testimony  a  compliance  with  the  rules  on 
this  subject.  The  assignment  must  either  be  a  proposition  within  itself, 
or  must  be  followed  by  a  proposition,  to  which  "shall  be  subjoined  a 
brief  statement,  in  substance,  of  such  proceedings  or  part  thereof  con- 
tained in  the  record  as  will  be  necessary  and  sufficient  to  explain  and 
support  the  proposition,  with  a  reference  to  the  pages  of  the  record." 
(Rule  31  for  Crts.  Civ.  Apps.)  See  also  Rules  24,  25  and  29  Id.  Since 
appellant  has  wholly  failed  to  comply  with  the  requirements  prescribed 
by  said  rules,  we  are  justified  in  disregarding  these  assignments.  See 
Sloan  v.  Thompson,  4  Texas  Civ.  App.,  419 ;  Johnson  v.  Lyford,  9  Texas 
Civ.  App.,  85;  Colorado  Canal  v.  McFarland,  109  S.  W.^  437;  Walker 
v.  International  &  G.  K  R.  R.  Co.,  117  S.  W.,  1022;  Baum  v.  McAfee, 
125  S.  W.,  984.  But  apart  from  this,  if  we  should  overlook  this  failure 
on  the  part  of  appellant  to  comply  with  the  rules  in  this  respect,  we  are 
inclined  to  believe  that  the  court  properly  refused  the  charges  requested, 
because  there  was  no  pleading  on  the  part  of  appellant  to  the  effect  that 
the  injury  was  caused  by  plaintiff's  accidentally  stepping  upon  a  rock, 
and  as  this  constituted  no  affirmative  defense,  there  was  no  error  in  re- 
fusing said  special  charges.  Besides,  the  general  charge  of  the  court  re- 
quiring the  jury  to  believe  that  appellant  wras  guilty  of  negligence  as 
charged,  before  they  could  find  for  plaintiff,  it  would  seem  was  sufficient 
under  the  authority  of  Houston  &  T.  C.  Ry.  Co.  v.  Milam,  60  S.  W.,  591. 
For  all  of  which  reasons  both  of  these  assignments  are  overruled. 

The  fifth  assignment  complains  of  the  action  of  the  court  in  refusing 
to  give  the  following  charge :  "You  are  instructed  that  if  you  find  that 
the  work  in  which  plaintiff  was  engaged  when  he  alleges  he  was  injured 
could  have  been  done  safelv  with  the  number  of  men  vou  find  were  so 
engaged  in  company  with  plaintiff,  though  you  may  find  that  it  could 
have  been  done  less  laboriouslv  wTith  more  men,  vet  defendant  was  not 
guilty  of  negligence,  and  you  will  find  for  defendant,  unless  you  find 
under  some  other  charge  for  the  plaintiff.''  This  assignment  is  sub- 
mitted as  a  proposition  on  the  part  of  appellant,  and  is  in  the  same  con- 
dition with  reference  to  a  statement  as  the  last  two  preceding  assign- 
ments, and  for  a  similar  reason  is  regarded  bv  us  as  in  violation  of  the 
rules  mentioned.  Furthermore,  we  think  it  was  a  charge  upon  the  weight 
of  evidence,  for  which  reason  it  ought  not  to  have  been  given. 

The  seventh  assignment  complains  that  the  court  erred  in  refusing  to 
give  the  following  special  charge  requested  by  appellant:  "Yon  are 
instructed  that  even  though  you   find  defendant  guilty  of  negligence, 
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yet  if  you  find  from  the  evidence  that  the  plaintiff  also  was  guilty  of 
negligence  which  contributed  to  his  injury,  or,  in  other  words,  plaintiff 
would  not  have  been  injured  but  for  negligence  on  his  part,  then  plaintiff 
can  not  recover  and  you  will  find  a  verdict  for  defendant."  The  plead- 
ings charged  and  the  proof  showed  that  the  plaintiff  was  injured  on 
the  24th  day  of  May,  1909.  The  main  charge  of  the  court,  after  sub- 
mitting the  phases  of  negligence  pleaded  by  plaintiff,  and  after  giving 
a  correct  definition  of  contributory  negligence,  gave  the  following: 
"Xow,  if  you  find  and  believe  from  the  evidence  that  plaintiff  was  guilty 
of  contributory  negligence  as  herein  defined,  the  same  would  not  bar  a 
recovery  by  plaintiff,  but  the  damages,  if  you  should  award  any,  should 
be  diminished  by  you  in  proportion  to  the  amount  of  negligence  at- 
tributed to  plaintiff/'  By  the  Act  of  the  Thirty-first  Legislature,  which 
became  operative  April  13,  1909,  the  law  of  contributory  negligence  in 
this  State  was  so  changed  as  to  permit  a  recovery  on  the  doctrine  of 
comparative  negligence.  The  second  section  of  said  act  reads:  "That 
in  all  actions  hereafter  brought  against  any  such  common  carrier  or 
railroad,  under  or  by  virtue  of  any  of  the  provisions  of  this  Act  to  re- 
cover damages  for  personal  injuries  to  an  employee,  or  where  such  in- 
juries have  resulted  in  his  death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  recovery,  but  the 
damages  shall  be  diminished  by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee;  provided  that  no  such  em- 
ployee who  may  be  injured  or  killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  such  employee."  See  Acts  of  Thirty-first  Legis- 
lature, approved  April  13,  1909,  pp.  279  et  seq.  This  law  was  in  force 
at  the  time  plaintiff  was  injured,  and  the  charge  of  the  court  conformed 
thereto,  for  which  reason  the  special  charge  was  properly  refused. 

The  eighth  assignment  urges  that  the  court  erred  in  failing  to  give 
the  following  special  charge:  "You  are  instructed  that,  as  matter  of 
law,  when  plaintiff  entered  the  employment  of  the  defendant,  plaintiff 
assumed  all  the  risks  ordinarily  incident  to  the  position  he  undertook  to 
fill."  On  the  subject  of  assumed  risk  the  main  charge  reads:  "You 
are  instructed  that  plaintiff  assumed  all  risks  of  dangers  ordinarily  in- 
cident to  his  said  employment,  but  did  not  assume  the  risks,  if  any,  that 
might  arise  by  reason  of  the  negligence  of  the  defendant's  agents."  The 
court  further  charged  on  this  phase  of  the  case  that  "It  was  the  duty 
of  the  servant  to  exercise  reasonable  and  ordinarv  care  for  his  own  safetv 
while  he  was  discharging  the  duties  of  his  employment;  and  if  a  tool 
is  furnished  to  him  bv  the  master  that  has  a  defect  that  he  could  at 
once  see  when  he  came  to  use  such  tool  without  making  a  careful  in- 
spection thereof,  and  he  uses  said  tool,  and  while  so  using  the  same, 
receives  an  injury  caused  by  such  defect,  he  can  not  recover  any  damages 
from  his  master  on  account  of  such  injuries,  unless  you  believe  from 
the  evidence  that  a  person  of  ordinary  care  would  have  continued  such 
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use  with  knowledge  of  such  defect."  These  charges  were  in  accordance 
with  the  doctrine  of  assumed  risk,  as  prescribed  by  our  statute  upon  the 
subject  (see  Acts  of  the  Twenty-ninth  Legislature,  p.  386),  and  there- 
fore the  special  charge  was  properly  refused. 

There  was  evidence  tending  to  show  the  earning  capacity  of  plaintiff 
prior  to  and  at  the  time  of  the  injury,  as  well  as  evidence  showing  his 
incapacity  to  work  since  said  time,  for  which  reason  the  court  properly 
refused  the  tenth  special  charge. 

During  the  progress  of  the  trial  plaintiff's  counsel  propounded  the 
following  question  to  the  witness  Gunn:  "Did  he  (meaning  plaintiff) 
seem  to  be  in  agony  with  regard  to  his  back  ?"  To  which  question  appel- 
lant objected  on  the  ground  that  it  was  improper,  in  that  it  called  for 
the  conclusion  or  opinion  of  the  witness,  and  that  it  was  permissible 
for  him  to  testify  only  about  the  facts,  the  actions  and  the  physical  ap- 
pearance of  plaintiff.  But  the  court  overruled  defendant's  objections 
and  the  witness  answered:  "He  appeared  to  be  in  right  smart  misery." 
This  evidence,  we  think,  was  properly  allowed.  The  witness  had  the 
right  to  express  his  opinion  as  to  whether  plaintiff  seemed  to  be  suffering 
al  the  time  of  the  accident. 

We  do  not  think  that  there  was  any  such  misconduct  shown  on  the 
part  of  the  jury  as  would  vitiate  the  verdict.  And,  finding  no  error  in 
the  proceedings  of  the  trial  court,  its  judgment  is  affirmed. 

Affirmed. 


JTamburo-Bremen  Fire  Insurance  Company  v.  Luther  Swift  et  al. 

Decided  June  30,  1910. 

1. — I*ire  Insurance — Increase  of  Hazard — Question  of  Fact. 

In  an  action  upon  a  policy  of  fire  insurance  the  defense  being  that  the 
insured  had  increased  the  hazard,  contrary  to  the  terms  of  the  policy,  by  storing 
hay  in  the  house  insured,  evidence  considered  and  held  to  raise  a  question  of 
fact  as  to  the  increase  of  hazard,  and  the  court  therefore  erred  in  instructing 
a  verdict  for  the  plaintiff. 

2. — Same — Judicial  Knowledge. 

While  a  court  may  judicially  know  that  hay  is  inflammable,  it  can  not 
judicially  know  that  bundles  of  hay,  temporarily  left  upon  the  gallery  of  a 
building  and  which  were  in  no  manner  responsible  for  the  fire  which  destroyed 
the  building,  increased  the  hazard  of  the  insurance. 

3. — Same — Interest  on  Loss. 

When  a  contract  of  fire  insurance  provides  that  the  loss,  if  any,  shall  not 
be  payable  until  sixty  days  after  proof  of  loss  ie  made,  it  is  error  to  allow 
interest  from  the  date  that  proof  of  loss  is  made. 

Appeal  from  the  District  Court  of  Xacogdoehes  County.    Tried  below 
before  Hon.  James  T.  Perkin*. 

Wm.  Thomson.  Geo.  $.  Wright  and  June  C.  Harris,  for  appellant. — 
Where  a  policy  of  fire  insurance  provides  that  the  entire  policy  shall  be 
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void  if  the  hazard  be  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured,  and  said  policy  insures  a  building  occupied  as  a 
dwelling,  and  after  the  issuance  of  the  policy  the  assured  temporarily 
stores  in  said  dwelling  large  quantities  of  hay,  there  is,  as  matter  of 
law,  an  increase  of  the  hazard,  and  the  policy  is  void  regardless  of  the 
question  as  to  whether  or  not  the  storing  of  said  hay  actually  caused  or 
contributed  to  the  loss.  Alston  v.  Greenwich  Ins.  Co.,  29  S.  W.,  266; 
Dittmer  v.  Germania  Ins.  Co.,  23  La.  Ann.,  458;  Betcher  v.  Capital 
Fire  Ins.  Co.,  78  Minn.,  240;  School  District  v.  German  Ins.  Co.,  64 
X.  W.,  527;  2  Clements  on  Fire  Ins.,  310,  311. 

Immateriality  of  the  increase  of  hazard  contributing  to  or  causing  the 
loss:  Pennsylvania  Fire  Ins.  Co.,  35  S.  W.,  55;  Daniels  v.  Equitable 
Fire  Ins.  Co.,  48  Conn.,  105,  50  Conn.,  551;  Germania  Fire  Ins.  Co_ 
v.  Deckard,  28  N.  E.,  868,  and  authorities  cited;  Martin  v.  Capital  Ins. 
Co.,  52  X.  W.,  534;  Stout  v.  City  Fire  Ins.  Co.  of  New  Haven,  12  Iowa, 
371;  Kyte  v.  Commercial  Union  Ins.  Co.,  21  X.  E.,  361;  May  on  In- 
surance, pars.  218,  220. 

Temporary  increase  avoids  policy :  Imperial  Ins.  Co.  v.  Coos  County, 
151  U.  S.,  452,  and  authorities  cited;  Hill  v.  Middlesex  Ins.  Co.,  55 
N.  E.,  319. 

Where  a  policy  of  fire  insurance  covering  a  building  as  a  dwelling 
house  provides  that  it  shall  be  void  if  the  hazard  be  increased  by  any 
means  within  the  knowledge  or  control  of  the  assured,  and  the  uncon- 
troverted  evidence  shows  that  before  the  fire  large  quantities  of  hay  were 
stored  in  the  building  without  the  consent  or  knowledge  -of  the  insurer, 
if  such  fact  does  not  show  increase  of  hazard  as  a  matter  of  law  it  would 
at  least  raise  an  issue  of  fact  to  be  determined  by  the  jury.  Moriarity 
v.  United  States  Ins.  Co.,  19  Texas  Civ.  App.,  669 ;  Taylor  v.  Security 
Ins.,  Co.,  92  N.  W.,  952;  Orient  Ins.  Co.  v.  McKnight/64  N.  E.,  339; 
Greenwich  Ins.  Co.  v.  State,  84  S.  W.,  1025;  3  Clemonts  on  Fire  Ins., 
214,  rule  34. 

The  court  erred  in  its  charge  to  the  jury  wherein  the  jury  were  in- 
structed to  return  a  verdict  for  the  plaintiff  for  the  amount  of  the  policy 
together  with  interest  from  the  date  claimed  in  the  petition  to  be  due, 
because  among  other  reasons  said  policy  contained  a  valid,  reasonable 
and  binding  provision  to  the  effect  that  in  the  event  of  fire  the  amount 
due  under  this  policy  shall  not  be  payable  until  sixty  days  after  filing 
proofs  of  loss,  and  under  the  law,  interest  would  not  begin  to  run  on  said 
policy  until  sixty  days  after  the  filing  of  said  proofs  of  loss.  Queen  Ins. 
Co.  v.  Jefferson  Ice  Co.,  64  Texas,  578;  Continental  Ins.  Co.  v.  Chase, 
33  S.  W.,  603. 

King  &  King,  for  appellees. 

McMEANS,  Associate  Justice.— Luther  Swift  and  Fritz  Swift,, 
appellees,  sued  the  appellant,  Hamburg-Bremen  Fire  Insurance  Com- 
pany, to  recover  upon  a  fire  insurance  policy  issued  by  the  appellant,  the 
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subject  of  insurance  being  a  house  owned  by  appellees  which  was  de- 
.Btroyed  by  fire. 

In  defense  of  the  suit  appellant  pleaded  a  clause  of  the  policy  which 
pi-ovided  that  the  policy  should  be  void  if  the  hazard  be  increased  by 
any  means  within  the  knowledge  or  control  of  the  assured,  and  alleged 
that  the  hazard,  as  it  existed  at  the  time  the  policy  was  issued,  was  in- 
creased within  the  knowledge  and  control  of  the  assured  in  that  the 
assured  at  the  time  of  the  fire  and  prior  thereto  had  a  lot  of  hay,  a  highly 
inflammable  material,  stored  in  the  building,  thereby  creating  and  ren- 
dering a  greater  liability  to  destruction  of  the  property  by  fire  than 
existed  at  the  time  the  policy  was  issued. 

After  hearing  all  the  evidence  the  court  instructed  the  jury  to  return 
a  verdict  for  the  plaintiffs,  which  was  done,  and  judgment  was  accord- 
ingly entered  for  them.    The  defendant  has  appealed. 

By  its  first  assignment  of  error  appellant  complains  of  the  action  of 
the  court  in  instructing  a  verdict  for  the  plaintiffs,  and  by  the  second 
assignment  complains  of  the  refusal  of  the  court  to  instruct  a  verdict 
for  defendant. 

The  evidence  shows  that  prior  to  the  fire  which  resulted  in  the  de- 
struction of  the  house  insured,  there  had  been  left  on  the  gallery  of  the 
house  a  quantity  of  baled  hay,  amounting  to  ten  or  fifteen  bundles.  How 
long  it  had  been  there  the  evidence  does  not  disclose.  It  was  shown  that 
the  hay  had  been  thrown  off  a  wagon  and  left  in  the  house  because 
storage  room  was  lacking  at  the  mill,  and  that  it  was  left  there  until 
the  wagons  could  return  from  the  mill. 

Under  this  state  of  facts  we  are  asked  to  hold  as  a  matter  of  law  that 
the  provision  of  the  policy  above  referred  to  had  been  violated  and  that 
the  Insurance  Company  had  been  relieved  of  all  liability  on  the  policy, 
and  to  reverse  the  judgment  of  the  court  below  and  here  render  judg- 
ment for  appellant. 

We  are  not  prepared  to  hold  in  the  absence  of  further  testimony  than 
above  detailed  that  as  a  matter  of  law  the  hazard  had  been  increased 
and  the  policy  thereby  avoided.  We  can  judicially  know  that  hay  is  in- 
flammable, but  we  can  not  so  know  that  the  hay  left  on  the  gallery,  which 
was  shown  to  be  in  no  manner  responsible  for  the  fire,  was  of  such 
quantity  and  so  situated  or  so  unguarded  or  so  exposed  that  the  hazard 
was  increased,  and  on  these  points  the  evidence  leaves  us  wholly  in  the 
dark.     The  assignments  must  ho  overruled. 

By  its  third  and  fourth  assignments  appellant  complains  that  the 
charge  instructing  a  verdict  for  plaintiffs  was  wrong  for  the  reason  that 
the  issue  of  increased  hazard,  pleaded  by  it,  was  at  least  raised  by  the 
evidence,  and  that  the  issue  should  have  been  submitted  to  the  jury.  We 
think  the  assismment  must  bo  sustained.  The  evidence,  in  our  judg- 
ment, raised  the  issue  and  it  was  error  for  the  court,  in  the  circumstances, 
not  to  submit  it,  and  this  error  requires  a  reversal  of  the  lower  court's 
judgment.  Moriarity  v.  United  State  Insurance  Co.,  19  Texas  Civ. 
App.,   fi69    (40   S.  W.,  132):   Greenwich   Insurance   Co.  v.   State,   84 
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S.  W.,  1025;  Taylor  v.  Security  Insurance  Co.,  92  N.  W.,  952;  Orient 
Insurance  Co.  v.  McKnight,  64  N.  E.,  339. 

The  court  instructed  the  jury  to  return  a  verdict  for  the  amount  of 
the  policy  together  with  interest  from  the  date  claimed  in  the  petition 
to  be  due.  The  petition  alleged  that  proof  of  loss  and  demand  for  pay- 
ment were  made  on  January  6,  1908,  and  they  prayed  for  the  sum  of 
the  insurance  and  for  interest  from  that  date.  By  the  provisions  of  the 
policy  the  sum  for  which  the  Insurance  Company  could  be  made  liable 
would  not  be  payable  until  sixty  days  after  such  proof  of  loss.  In  Queen 
City  Insurance  Co.  v.  Jefferson  Ice  Company,  64  Texas,  578,  the  Su- 
preme Court,  in  construing  a  similar  provision  of  an  insurance  policy, 
held  that  interest  did  not  begin  to  run  until  sixty  days  after  receipt  of 
proof  of  loss  had  expired.  The  charge  in  question  was  erroneous  and  the 
assignment  raising  the  point  is  sustained.  This  error  would  not  neces- 
sitate the  reversal  of  the  judgment -because  of  the  power  of  this  court, 
from  the  data  at  hand,  to  reform  the  judgment,  but  we  pass  upon  the 
point  in  view  of  another  trial. 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Ann  J.  Snouffer  et  al.  v.  Theodore  Heisig 

Decided  June  30,  1910. 

1. — Sheriff's  Sale — Irregularity — Inadequacy  of  Price — Presumption. 

It  will  be  presumed  that  an  irregularity  in  a  sheriff's  sale  under  execution 
which  was  calculated  to  cause  the  property  to  sell  for  an  inadequate  price  (in 
this  case,  a  failure  to  mail  to  the  defendant  in  execution  a  notice  of  the  levy 
and  Intended  sale)  did  in  fact  have  that  effect,  and  the  burden  is  on  the  pur- 
chaser at  such  sale  to  prove  the  contrary.    Charge  considered  and  approved. 


2. 

Where  the  defendant  in  execution  is  without  fault  and  moves  promptly 
to  set  aside  the  sale,  tendering  to  the  purchaser  the  money  paid  by  him  for  the 
land,  and  proves  a  gross  inadequacy  of  price,  coupled  with  irregularities  or  other 
circumstances  calculated  to  produce  inadequacy  of  price,  he  is  entitled  to  have 
the  sale  set  aside,  unless  it  is  made  to  appear  that  in  fact  the  alleged  irregu- 
larities or  other  circumstances  did  not  conduce  to  the  inadequacy. 

3. — Same — Evidence. 

« 

Evidence  considered  and  held  to  show  conclusively  that  the  failure  of  the 
sheriff  to  mail  to  the  defendant  in  execution  the  statutory  notice  of  the  intended 
sale  of  her  property,  was  the  sole  cause  of  the  property  eel  ling  for  an  inade- 
quate price,  and  it  was  therefore  error  for  the  trial  court  to  submit  that  issue 
to  the  jury. 

4. — Execution  Sale — Statutory  Notice. 

Knowledge  by  a  defendant  that  a  judgment  existed  against  him  and  would 
be  enforced  by  a  sale  of  property  if  it  was  not  paid,  is  not  equivalent  to  the 
notice  required  by  statute  to  the  defendant  in  the  execution  that  his  property 
was  actually  advertised  for  sale. 

Vol.  LXII  Civil— 8. 
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5. — Incompetent  Evidence — Effect. 

Incompetent  evidence,  when  admitted  without  objection,  may  be  considered 
in  passing  upon  tbe  issue  which  it  tends  to  prove. 

6. — Sheriff — Notice  to. 

Notice  to  a  deputy  sheriff  will  be  imputed  to  his  principal.  Rule  applied 
in  the  case  of  notice  to  a  deputy  sheriff  of  the  residence  of  a  defendant  in 
execution. 

7. — Execution  Sale — Equitable  Owner — Notice  to  Purchaser. 

Evidence  considered  and  held  sufficient  to  charge  the  agent  and  attorney 
of  purchasers  of  land  at  execution  sale  with  notice  that  the  defendant  in  execu- 
tion was  a  naked  trustee  of  the  legal  title  to  the  land  sold  and  that  the  equitable 
title  was  in  other  persons. 

8.— Equitable  Title—Limitation. 

As  between  the  two,  limitation  does  not  run  against  the  owner  of  the 
equitable  title  to  land  so  long  as  the  holder  of  the  legal  title  recognizes  and 
admits  the  claim  of  the  equitable  owner.  This  rule  extended  to  a  case  in 
which  the  owner  of  the  equitable  title  to  land  was  induced  by  the  promises 
and  conduct  of  the  holder  of  the  legal  title  to  believe  that  the  former's  title 
was  not  in  fact  repudiated  and  that  therefore  no  suit  was  necessary  to  estab- 
lish the  equitable   claim. 

9. — Conveyance  in  Trust — No  Estoppel. 

When  a  conveyance  is  made  with  the  understanding  between  the  grantor 
and  grantee  that  it  should  not  affect  the  real  title  to  the  property  as  it  stood 
before  the  conveyance,  and  no  consideration  is  paid,  the  grantee  can  not  set  up 
estoppel  against  the  grantor  by  reason  of  the  conveyance.  And  so  as  to  pur- 
chasers from  the  grantee  with  knowledge  of  the  facts. 

10. — Execution  Sale — Agreement  of  Several  to  Buy — Validity. 

An  agreement  between  several  persons  to  buy  certain  property  at  execu- 
tion sale  for  their  joint  account  and  that  one  of  their  number  would  do  the 
bidding,  would  not  invalidate  .the  sale  when  it  is  not  made  to  appear  that  the 
purpose  of  the  agreement  was  to  suppress  competition  at  the  sale. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  High  tower,  Jr. 

Blain  cf  Howth,  for  appellants. — The  court  erred  in  that  portion  of 
its  charge  set  out  in  the  first  assignment  of  error.  Allen  v.  Pierson,  60 
Texas.  604;  Kauffman  &  Runge  v.  Morriss,  60  Texas,  122;  Bean  v.  City 
of  Brownwood,  91  Texas,  689;  Irvin  v.  Ferguson,  83  Texas,  495;  Weaver 
v.  Nugent,  72  Texas,  279;  Gunter  &  Summerfield  v.  Cobb,  82  Texas, 
599;  Teas  v.  McDonald,  13  Texas,  349;  Johnson  v.  Crawl,  55  Texas, 
574;  Martin  v.  Anderson,  4  Texas  Civ.  App.,  117;  Beckham  v.  Medlock, 
19  Texas  Civ.  App.,  61;  Leeper  v.  (VDonohue,  18  Texas  Civ.  App.,  531; 
Priscoll  v.  Morris,  2  Texas  Civ.  App.,  606;  McKennon  v.  McGown, 
11  S.  \V..  533. 

Said  charge  is  error  in  that  it  is  calculated  to  mislead  the  jury  and 
produce  upon  their  minds  an  impression  that  the  court  was  in  doubt  as 
to  whether  or  not  the  sheriff  knew  the  postoffice  address  of  the  defendant 
in  execution,  when  this  fact  was  proved  by  uncontroverted  evidence. 
Wintz  v.  Morrison.  17  Texas,  387;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Thompson,  44  S.  W.,  9 ;  Western  F.  Tel.  Co.  v.  Burgess,  60  S.  W.,  1024. 
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The  court  erred  in  the  following  portion  of  its  charge :  "You  are  fur- 
ther instructed  in  this  connection,  however,  that  inadequacy  of  consid- 
eration alone,  although  gross,  will  jiot  of  itself  suffice  to  set  aside  a 
sheriff's  sale;  but  such  inadequacy  of  consideration,  together  with  an 
irregularity  such  as  the  failure  to  give  notice  of  a  sheriff's  sale,  when 
such  irregularity  is  found  by  the  jury  to  have  been  calculated  to  cause 
property  sold  at  sheriff's  sale  to  bring  a  grossly  inadequate  consideration, 
will  be  sufficient  grounds  for  avoiding  and  setting  aside  such  sale,  un- 
less the  jury  further  find  that  such  irregularity  did  not  in  fact  produce 
or  contribute  to  bring  about  such  grossly  inadequate  consideration.'* 
Willis  Bros.  v.  McNeill,  57  Texas,  479 ;  Hays  v.  Gainesville  St.  Ry.  Co., 
70  Texas,  607;  Wintz  v.  Morrison,  17  Texas,  387. 

Where  land  is  sold  under  an  order  of  sale,  and  notice  to  the  defend- 
ant in  execution,  which  the  law  requires,  is  not  given,  although  her  post- 
office  address  is  known  to  the  officer  executing  the  writ,  it  is  an  irregu- 
larity and  sufficient  ground  to  set  aside  the  sale,  if  made  for  a  grossly 
inadequate  price,  if  such  failure  to  mail  such  notice  was  calculated  to 
cause  same  to  sell  for  such  inadequate  price,  unless  it  shall  affirmatively 
appear  from  the  evidence  that  no  injury  resulted  to  defendant  because 
of  such  failure  to  mail  her  notice  of  such  sale.  Bean  v.  City  of  Brown- 
wood,  91  Texas,  689;  Kauffman  &  Runge  v.  Morriss,  60  Texas,  122; 
Gunter  &  Summerfield  v.  Cobb,  82  Texas,  606;  Martin  v.  Anderson,  4 
Texas  Civ.  App.,  117. 

Where  the  law  directs  that  notice  in  writing  be  gft'en  to  defendant 
whose  property  is  advertised  for  sale  under  an  order  of  sale,  informing 
himself  of  the  time  and  place  of  sale,  the  fact  that  defendant  had  actual 
notice  thereof  does  not  dispense  with  the  notice  which  the  law  requires. 
Bean  v.  City  of  Brownwood,  91  Texas,  689;  Leeper  v.  O'Donohue,  18 
Texas  Civ.  App.,  533. 

The  verdict  of  the  jury  is  contrary  to  the  law  in  this:  That  where 
property  is  sold  for  a  grossly  inadequate  consideration  at  an  execution 
sale,  and  an  irregularity  is  shown  to  exist  in  the  sale  which  is  calculated 
to  have  caused  the  inadequate  price,  the  defendant  in  execution  is  en- 
titled to  have  the  sale  set  aside  and  deed  made  thereunder  cancelled,  upon 
the  tender  to  the  purchaser  the  money  paid  with  interest.  Willis  v. 
Lewis,  28  Texas,  192 ;  Guerin  v.  Patterson,  55  Texas,  128 ;  Redus  v.  Bur- 
nett, 59  Texas,  582 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wallen,  65  Texas,  572 ; 
Houston  &  T.  C.  Ry.  Co.  v.  Loefler,  59  S.  W.,  558 ;  Roberts  v.  Agnew, 
103  S.  W.,  1178;  Allen  v.  Pierson,  60  Texas,  604;  Kauffman  &  Runge 
v.  Morriss,  60  Texas,  122;  Bean  v.  City  of  Brownwood,  91  Texas,  689; 
Irvin  v.  Ferguson,  83  Texas,  495 ;  Weaver  v.  Nugent,  72  Texas,  279 ; 
Gunter  &  Summerfield  v.  Cobb,  82  Texas,  599 ;  Martin  v.  Anderson,  4 ' 
Texas  Civ.  App.,  117;  Beckham  v.  Medlock,  19  Texas  Civ.  App.,  61. 

Parker,  Orgain  &  Butler,  for  appellee. — The  trial  court  correctly  in- 
structed in  effect  that  inadequacy  of  price  coupled  with  such  an  irregu- 
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larity  as  failure  to  mail  notice  to  the  defendant  in  execution  of  the  sale 
advertised,  would  not  furnish  grounds  for  setting  aside  such  sale  in  case 
the  jury  found  from  the  evidence  that  such  failure  to  mail  said  notice 
did  not  in  fact  cause  or  contribute  to  cause  such  inadequacy  of  price. 
Kauffman  &  Runge  v.  Morriss,  60  Texas,  122;  Allen  v.  Pierson,  60 
Texas,  607;  McKennon  v.  McGown,  11  S.  W.,  533;  Martin  v.  Ander- 
son, 4  Texas  Civ.  App.,  117. 

That  Ann  J.  Snouffer  was  estopped  by  her  warranty  deed  to  L.  Vir- 
ginia Snouffer  needs  no  citation  of  authority. 

That  J.  J.  Snouffer's  claim  of  an  equity  in  the  title  held  by  L.  Vir- 
ginia Snouffer  was  barred  by  limitation  of  four  years  after  notice  to 
him  of  her  repudiation  of  such  claim  is  supported  by  the  following  au- 
thorities: Stafford  v.  Stafford,  71  S.  W.,  984,  70  S."w.,  75;  McCamp- 
bell  v.  Durst,  40  S.  W.,  315 ;  Hunter  v.  Hubbard,  26  Texas,  546 ;  Broth- 
erton  v.  Weathersby,  73  Texas,  472;  Grumbles  v.  Grumbles,  17  Texas, 
477;  Tinnan  v.  Mebane,  10  Texas,  246;  Oaks  v.  West,  64  S.  W.,  1033; 
Hudson  v.  Wheeler,  34  Texas,  368. 

"An  agreement  between  two  or  more  to  purchase  property  together 
as  a  common  enterprise  is  not  fraudulent,  and  is  not  within  the  pro- 
hibition against  combinations  having  for  their  object  the  prevention  of 
competition/'  The  testimony  did  not  justify  submitting  the  issue  of 
fraudulent  collusion  to  the  jury.  James  v.  Fulcrod,  5  Texas,  524,  525 ; 
24  Cyc.  Law  and  Proc,  p.  29,  note  11 ;  Crosby  v.  Bannowsky,  95 
Texas,  449. 

REESE,  Associate  Justice. — This  is  a  suit  instituted  by  Ann  J. 
Snouffer,  J.  J.  Snouffer,  Jr.,  and  L.  Virginia  Snouffer  against  Theo- 
dore Heisig  to  cancel  a  certain  deed  made  by  Ras  Landry,  sheriff  of 
Jefferson  County,  to  Theodore  Heisig,  dated  August  7,  1906,  convey- 
ing certain  land  described  as  lots  6,  9,  10,  12,  15,  16,  18,  29  and  31 
of  Black's  first  addition  to  Iowa  Colony,  a  subdivision  of  a  part  of  the 
Bullock  league  in  Jefferson  County. 

The. deed  sought  to  be  cancelled  was  made  in  pursuance  of  the  sale 
by  said  sheriff  of  said  property  under  an  execution  issued  upon  a  judg- 
ment in  favor  of  the  First  National  Bank  of  Beaumont  against  L.  Vir- 
ginia Snouffer,  a  femme  sole,  and  W.  H.  McDonald.  Miss  Snouffer  was 
a  nonresident  of  the  State  and  was  cited  by  publication  and  was  repre- 
sented by  an  attorney  ad  litem  appointed  by  the  court.  The  property 
aforesaid  was  seized  under  a  writ  of  attachment.  Judgment  was  ren- 
dered against  her  for  $365.44,  with  foreclosure  of  the  attachment  lien 
on  the  said  lots,  but  it  was  ordered  that  no  further  execution  should 
issue  against  her. 

The  following  grounds  for  cancellation  of  the  deed  are  alleged : 

First.  That  Virginia  Snouffer,  the  defendant  in  the  judgment  and 
execution,  had  only  the  naked  title  to  the  property,  the  beneficial  title 
being  in  Ann  J.  Snouffer  and  J.  J.  Snouffer,  Jr.,  and  that  the  purchaser 
at  the  said  sale  had  notice  thereof. 
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Second.  That  there  was  a  fraudulent  agreement  and  combination 
between  T.  V.  Smelker,  Oswald  Parker,  R.  A.  Hefner,  the  law  partner 
of  said  Parker,  who  had  been  attorney  ad  litem  of  said  Virginia  Snouffer, 
and  the  appellee  Heisig,  to  the  effect  that  they  would  not  bid  against 
each  other  at  the  sale,  the  purpose  being  to  suppress  competition  at  such 
sale  and  enable  Heisig  to  buy  the  property  for  their  joint  benefit  at  a 
depreciated  price. 

Third.  That  Heisig,  acting  for  himself  and  others,  agreed  with  the 
plaintiff  in  execution  that  in  consideration  of  its  agreeing  not  to  bid 
at  the  sale,  appellee  Heisig  would  see  that  the  property  brought  a  suf- 
ficient amount  to  cover  the  debt,  interest  and  costs,  and  that  this  agree- 
ment was  made  for  the  purpose  of  preventing  the  property  bringing  an 
adequate  price. 

Fourth.  That  at  said  sale  the  property  sold  for  a  grossly  inadequate 
price,  and  that  this  was  brought  about  and  induced  by  the  fact  that  al- 
though the  sheriff  knew  of  the  postoffice  address  of  Virginia  Snouffer, 
the  nonresident  defendant  in  the  "execution,  he  failed  to  mail  her  a 
copy  of  the  notice  of  sale  as  required  by  law,  in  consequence  of  which 
she  failed  to  protect  said  property  from  sale  under  said  writ. 

Plaintiffs  tendered  into  court  the  amount  paid  by  defendant  at  the 
sale,  with  six  per  cent  interest  per  annum  from  the  date  thereof. 

Defendants  pleaded  general  denial  and,  among  other  pleas  not  neces- 
sary to  mention,  as  to  asserted  equitable  title  to  J.  J.  Snouffer,  Jr.,  al- 
leged that  the  same  had  been  repudiated  by  Virginia  Snouffer  more  than 
four  years  before  the  filing  of  this  suit  and  was  barred  by  limitation; 
and  as  to  that  of  Mrs.  Ann  J.  Snouffer  alleged  that  after  the  execution 
of  the  deed  from  Black  to  Virginia  Snouffer,  which,  it  is  alleged  by 
plaintiffs,  was  in  trust  for  Ann.  J.  Snouffer  and  J.  J.  Snouffer,  Jr.,  the 
said  Ann  J.  Snouffer,  joined  by  her  husband,  had  executed  a  deed  of 
conveyance  to  Virginia  Snouffer  conveying  all  of  her  right,  title  and 
interest  in  the  land  in  controversy,  and  that  Ann  J.  Snouffer  was 
estopped  thereby  to  set  up  such  equitable  title. 

Upon  trial  with  a  jury  the  court  withdrew  from  the  consideration 
of  the  jury  all  of  the  issues  in  the  case  except  that  arising  from  the 
allegation  of  the  petition  with  regard  to  the  sale  of  the  property  at  the 
sheriffs  sale  for  a  grossly  inadequate  price  produced,  as  alleged,  by  the 
failure  of  the  sheriff  to  send  to  Virginia  Snouffer  a  copy  of  the  notice 
of  sale,  as  required  by  the  statute. 

The  jury  returned  a  verdict  for  defendant,  upon  which  judgment  was 
entered,  from  which  plaintiffs  prosecute  this  appeal. 

The  court  charged  the  jury  as  follows:  "And  you  further  believe 
from  the  evidence  that  the  failure  on  the  part  of  said  sheriff  to  mail 
to  the  said  L.  Virginia  Snouffer  a  notice  of  said  sale  as  before  men- 
tioned, to  the  postoffice  address  of  said  L.  Virginia  Snouffer,  if  said 
sheriff  knew  her  said  address,  was  calculated  to  cause  said  property  to 
sell  at  said  sheriff's  sale  for  such  grossly  inadequate  consideration  as 
alleged  by  the  plaintiffs,  then  you  are  instructed  to  find  in  favor  of  all 


86  Texas  Civil  Appeals  Reports,  Vol.  62.  [June, 

the  plaintiffs  for  the  cancellation  of  said  sheriff's' deed  as  prayed  by  them, 
regardless  of  whether  defendant  knew  that  said  sheriff  failed  to  mail 
such  notice  or  not,  unless  you  believe  from  all  the  facts  and  circum- 
stances  before  you  (regardless  of  by  which  side  or  whether  by  both  sides 
the  same  was  introduced)  that  such  failure  on  the  part  of  said  sheriff 
to  mail  said  notice  did  not  in  fact  cause  or  contribute  to  cause  said 
property  to  sell  for  a  grossly  inadequate  consideration,  if  in  fact  such 
consideration  was  grossly  inadequate." 

The  giving  of  this  charge  is  made  the  basis  of  the  first  assignment 
of  error,  and  specific  objections  are  set  out  by  several  propositions  there- 
under. 

The  first  proposition  is  that  if  the  irregularity  in  failing  to  mail  a 
notice  to  the  address  of  Virginia  Snouffer  existed  and  was  calculated  to 
cause  said  property  to  sell  for  a  grossly  inadequate  price,  it  is  a  conclusive 
presumption  that  the  irregularity  produced  this  effect,  and  it  was  there- 
fore error  to  leave  it  to  the  jury  to  say  whether  the  sale  for  the  grossly 
inadequate  price  was  caused  by  the  irregularity  mentioned. 

The  contrary  of  this  proposition  was  expressly  decided  by  the  Supreme 
Court  in  Allen  v.  Pierson  (60  Texas,  604),  and  we  can  not  find  that  this 
has  ever  been  overruled,  expressly  or  impliedly,  by  any  later  decision  of 
that  court.  In  Kauffman  v.  Morriss  (60  Texas,  122),  speaking  of  in- 
adequacy of  price  at  a  judicial  sale  as  ground  for  setting  aside  the  sale, 
the  Supreme  Court  says:  "What  causes  are  sufficient  for  this  purpose 
can  not  well  be  reduced  to  any  general  rule,  but  they  must  be  such  as 
were  calculated  to  prevent  the  property  from  bringing  its  value  or  some- 
thing reasonably  near  what  it  should  bring  at  public  sale,  and  which  oh 
the  particular  occasion  have  actually  produced  that  effect/* 

In  Martin  v.  Anderson,  4  Texas  Civ.  App.,  Ill  (23  S.  W.,  290),  the 
Court  of  Civil  Appeals  of  the  Second  District  says,  with  reference  to 
the  rule  announced  in  Allen  v.  Pierson,  that  it  does  not  seem  to  be  a 
correct  statement  of  the  rule  on  this  subject  in  view  of  the  later  decisions, 
citing  Irvin  v.  Ferguson,  83  Texas,  491,  and  Weaver  v.  Nugent,  72  Texas, 
280.  But  the  opinion  proceeds  to  state  the  correct  rule  to  be  that, 
"Where  the  defendant  is  without  fault,  and  moves  promptly  to  set  aside 
the  sale,  tendering  to  the  purchaser  the  money  paid  by  him  for  the  land, 
and  shows  a  gross  inadequacy  of  price  coupled  with  irregularities  or 
other  circumstances  calculated  to  produce  the  result  complained  of,  we 
think  he  is  entitled  to  the  equitable  relief  sought,  unless  it  is  further 
made  to  appear  that,  in  fact,  the  alleged  irregularities  or  other  circum- 
stances did  not  conduce  to  the  alleged  inadequacy." 

This,  as  we  understand  it,  is  the  rule  announced  in  Pearson  v.  Flana- 
gan (52  Texas,  277),  and  followed  in  the  charge  complained  of.  It 
will  be  noticed  that  the  charge  in  question  assumes  that  the  inadequacy 
was  produced  bv  the  irregularity  unless  rebutted  by  proof  that  it  was 
not,  throwing  the  burden  on  the  defendant  to  rebut  the  prima  facie  pre- 
sumption that  the  inadequacv  of  price  was  caused  by  the  irregularities 
in  the  sale.     In  Driscoll  v.  Morris,  2  Texas  Civ.  App.,  603  (21   S.  W., 
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629),  a  charge  was  approved  which  did  not  even  recognize  this  prima 
facie  presumption,  but  required  the  party  seeking  to  have  the  sale  set 
aside  for  this  cause  to  show  that  the  irregularities  caused  the  depreciated 
price. 

In  McKennon  v.  McGown  (11  S.  W.,  533),  upon  this  point  Pearson 
v.  Flanagan  is  cited  with  approval.  It  would  seem  to  be  in  accordance 
with  sound  principles  to  allow  the  defendant,  in  cases  of  this  kind,  to 
show  that,  notwithstanding  irregularities  in  the  sale  calculated  to  cause 
the  property  to  sell  for  a  grossly  inadequate  price,  and  a  sale  for  such 
price,  nevertheless,  the  irregularity  in  question  had  nothing  to  do  with 
such  result;  as  in  the  present  case,  the  irregularity  in  failing  to  send 
Virginia  Snouffer  a  notice  of  the  sale,  should  not  be  ground  for  setting 
aside  the  sale,  in  connection  with  a  sale  for  a  grossly  inadequate  price, 
if  it  could  be  shown  that,  in  fact,  Virginia  Snouffer  had  such  notice  for 
twenty  days  before  the  sale.  The  logical  consequences  of  the  contrary 
rule  would  be  to  allow  such  sales  to  be  set  aside  for  gross  inadequacy 
alone,  which  is  not  the  rule,  except  probably  in  such  cases  as  that  the 
consideration  paid  is  so  enormously  disproportionate  to  the  value  of  the 
property  that  it  would  be  a  fraud  in  the  purchaser  to  attempt  to  hold  it. 
(Taul  v.  Wright,  45  Texas,  394;  Weaver  v.  Nugent,  72  Texas,  273.) 
This  ground  of  objection  to  the  charge  can  not  be  sustained. 

As  a  further  ground  of  objection  to  this  charge  it  is  urged  that  there 
was  nothing  in  the  evidence  to  suggest  that  any  other  cause  conduced 
or  contributed  to  the  inadequacy  of  the  price  than  the  failure  of  the 
sheriff  to  mail  the  notice  to  Virginia  Snouffer,  and  therefore  the  court 
erred  in  submitting  the  issue  to  the  jury  as  to  whether  this  failure  caused 
this  result,  and  it  is  urged  that  as  a  whole  the  charge  by  repetition  gave 
too  much  prominence  to  this  issue.  It  was  conclusively  shown  that  the 
property  sold  for  a  grossly  inadequate  price.  For  the  nine  lots,  contain- 
ing ten  acres  each,  appellee  bid  $50  each,  in  the  aggregate  $450.  The 
property  was  encumbered  with  a  tax  lien  for  $350.  The  evidence  of 
their  value  varied  from  $25  to  $100  per  acre,  that  is,  from  $2350  to 
$9000  for  the  whole  property.  It  is  a  fair  indication  of  the  value  that 
the  purchaser  rendered  it  for  taxation  the  next  year  at  $3500.  It  is 
also  conclusively  shown  that  the  sheriff  did  not  mail  to  Virginia  Snouffer 
the  notice  which  the  law  required  him  to  send  her,  as  she  was  a  non- 
resident and  had  no  attorney  of  record,  if  he  knew  her  postoffice  address. 
As  to  whether  he  did  know  this,  was  submitted  to  the  jury.  To  show 
that  the  failure  to  mail  the  notice  to  Virginia  Snouffer  did  not  cause  the 
sale  for  the  inadequate  price,  evidence  was  introduced  to  show  that  J.  J. 
Snouffer,  Jr.,  one  of  the  alleged  equitable  owners  of  the  property,  knew 
of  the  judgment  and  of  the  intention  to  enforce  it,  and  also  that  at- 
torneys for  plaintiffs  in  the  execution  had  written  to  Ann  J.  Snouffer, 
the  other  alleged  equitable  owner,  advising  her  of  the  judgment  and  of 
the  intention  to  enforce  it  by  sale  of  this  property. 

It  must  be  noted  that  Mrs.  Snouffer  denied  having  received  this  letter 
or  that  she  had  any  knowledge  even  of  the  judgment;  as  did  Virginia 
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Snouffer  who  had  been  cited  by  publication.  They  all  testified  that  they 
could  and  would  have  raised  the  inoney  necessary  to  pay  off  the  judg- 
ment if  they  had  known  the  property  was  actually  advertised  for  sale; 
and,  considering  the  unquestioned  fact  that  the  property  with  the  tax 
lien  was  worth  at  least  more  than  three  times  the  amount  of  the  debt, 
and  very  probably  ten  times  as  much,  there  is  no  reason  to  doubt  that 
they  would  have  done  so,  or  that  they  would  at  least  have  had  a  repre- 
sentative at  the  sale  to  see  that  the  property  brought  something  in  the 
neighborhood  of  its  value.  The  notice  that  the  judgment  existed  and 
that  the  same  would  be  enforced  by  a  sale  of  the  property  if  it  was  not 
paid,  was  not  equivalent  to  the  notice  required  by  statute  to  the  defend- 
ant in  the  execution,  that  it  was  actually  advertised  for  sale.  (Bean 
v.  City  of  Brownwood,  91  Texas,  689.)  Looking  to  the  entire  evidence, 
we  are  of  the  opinion  that  it  was  for  this  reason  error  to  submit  to  the 
jury  the  issue  as  to  whether  the  irregularity  referred  to  in  fact  caused 
the  property  to  sell  for  the  depreciated  price. 

The  evidence  did  not  raise  the  issue  as  to  whether  the  postoffice  ad- 
dress of  Virginia  Snouffer  was  Cedar  Bapids,  Iowa.  It  was  conclusive 
and  uncontroverted  on  this  point,  and  should  have  been  so  held  by  the 
trial  court. 

Upon  the  issue  as  to  whether  the  sheriff  knew  this,  which  was  sub- 
mitted to  the  jury,  the  evidence  is  probably  conflicting.  As  against  the 
positive  statement  of  Miller,  attorney  for  the  plaintiff  in  execution,  that 
he  told  Miss  Wilson,  the  deputy  sheriff  who  seems  to  have  been  acting 
in  the  matter,  that  Miss  Snouffer's  address  was  Cedar  Bapids,  Iowa, 
and  that  he  directed  her  to  mail  to  her  a  copy  of  the  notice  of  sale,  which 
he  gave  her,  we  have  the  return  upon  the  execution,  introduced  for  this 
purpose,  reciting  that  Virginia  Snouffer's  postoffice  address  was  un- 
known. This  return  was  made  out  and  signed  by  Miss  Wilson  as  deputy 
sheriff,  and  must  be  taken  as,  at  least,  the  statement  of  the  deputy  sheriff 
of  this  fact.  Parker,  witness  for  appellee,  also  stated,  without  objection, 
that  the  sheriff  told  him  that  he  did  not  know  Miss  Snouffer's  address. 
This  last  testimony,  hearsay  as  it  was  and  inadmissible  if  objected  to, 
has  a  probative  value  in  establishing  the  fact  stated,  if  admitted  without 
objection.     (Gray  v.  Fussell,  48  Texas  Civ.  App.,  261,  106  S.  W.,  454.) 

We  think  the  court  did  not  err  in  submitting  this  issue  to  the  jury.  If, 
however.  Miller,  an  attorney  for  the  plaintiff  in  the  execution,  notified 
the  deputy  sheriff  that  Miss  Snouffer's  address  was  Cedar  Bapids,  Iowa, 
and  directed  her  to  send  her  a  copy  of  the  notice  of  sale,  as  he  testified, 
then  the  sheriff  would  not  be  allowed  to  sav  that  he  did  not  know  such 
address,  nor  would  such  alleged  want  of  knowledge  be  available  to  ap- 
pellee.   Xntioe  to  the  deputy  was  notice  to  the  sheriff. 

The  court  erred  in  refusing  to  submit  to  the  jury  the  issues  as  to  the 
equitable  ownership  of  the  property  by  Ann  J.  Snouffer  and  J.  J.  Snouf- 
fer. Jr.,  and  that  Virginia  Snouffer  held  the  naked  legal  title  for  their 
benefit,  and  of  notice  to  the  purchaser  at  the  sale  of  this  fact.  The  evi- 
dence conclusively  showed  that  the  property  had  been  bought  by  Ann  J- 
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Snouffer,  either  for  her  own  benefit  or  that  of  herself  and  her  son,  J.  J. 
Snouffer,  Jr.,  jointly,  and  that  the  purchase  money  had  been  furnished 
either  by  her  or  by  the  two  jointly ;  at  any  rate,  that  the  deed  was  made 
to  Virginia  Snouffer  for  the  purpose  of  conveying  to  her  the  naked 
legal  title.  The  explanation  of  this,  given  by  the  evidence,  was  that 
Mrs.  Ann  J.  Snouffer  was  a  married  woman  and,  as  she  was  furnishing 
the  purchase  money  out  of  her  separate  means,  she  did  not  desire  to  be 
hampered  by  having  to  have  her  husband  join  in  any  conveyance  she 
might  make.  As  to  J.  J.  Snouffer,  Jr.,  he  was  a  married  man,  and  as 
Virginia  Snouffer,  the  daughter,  was  unmarried  and  lived  with  her 
mother,  there  would  be  nothing  in  the  way  of  her  making  conveyances  of 
the  property  as  the  same  was  sold.  These  facts  of  the  equitable  owner- 
ship of  Ann  J.  Snouffer  and  J.  J.  Snouffer,  Jr.,  jointly,  or  if  not  jointly, 
of  that  of  Mrs.  Snouffer,  is  established  by  {he  uncontroverted  evidence. 
Virginia  Snouffer  has  never  claimed  otherwise. 

Without  burdening  this  opinion  with  a  recapitulation  of  the  evidence 
upon  this  issue,  we  think  it  was  sufficient  to  raise  the  issue  that  Parker, 
who  bid  in  the  property  for  himself  and  Heisig  and  Smelker,  and  who 
was  consulted  by  the  others  about  the  title  and  his  advice  acted  on,  had 
knowledge  of  such  facts  as  would  have  put  a  reasonably  prudent  man 
upon  inquiry  as  to  the  equitable  title  of  Ann  J.  Snouffer  and  J.  J. 
Snouffer,  Jr.,  which  inquiry,  if  prosecuted  with  reasonable  diligence  in 
the  proper  quarter,  would  have  enabled  him  to  find  out  the  facts.  After 
examining  the  abstract  of  title,  which  contained  evidence  of  this  claim 
on  the  part  of  Ann  J.  Snouffer  and  J.  J.  Snouffer,  Jr.,  Parker  was  not 
satisfied  with  the  information  therein  contained,  but  evidently  having 
some  knowledge  of  the  claim  of  equitable  title  here  set  up,  felt  the  neces- 
sity of  making  further  inquiry ;  but  in  prosecuting  such  inquiry  he  went 
to  the  attorneys  for  the  plaintiff  in  execution  who,  while  they  perhaps 
would  not  have  positively  misled  him,  were  directly  interested  in  behalf 
of  their  client  in  selling  the  property  as  the  property  of  Virginia  Snouf- 
fer and  not  interested  in  Parker  obtaining  any  information  which  would 
have  thwarted  this  purpose.  The  reticence  of  these  parties,  and  their 
evident  reluctance  to  discuss  the  matter  with  Parker,  as  expressed  by 
them,  was  sufficient  to  arouse  the  suspicions  of  a  man  of  ordinary  pru- 
dence and  to  have  suggested  further  search  for  information  from  some 
other  source. 

Appellee  seeks  to  answer  this  by  the  statement  that  as  to  the  claim  of 
title  by  J.  J.  Snouffer,  Jr.,  he  relied  upon  the  fact  that  that  claim  was 
barred  by  limitation ;  and  as  to  that  of  Ann  J.  Snouffer,  that  she  was 
estopped  to  set  it  up  now  by  a  certain  quitclaim  deed  executed  by  her, 
joined  by  her  husband,  to  Virginia  Snouffer  in  1901,  and  after  the 
execution  of  the  deed  by  Black  to  Virginia  Snouffer  conveying  the  legal 
title  to  the  property  in  fact  for  the  benefit  of  her  mother  and  brother. 

The  facts  with  regard  to  these  matters  are  as  follows:  On  April  13, 
1901,  more  than  four  years  before  the  institution  of  this  suit,  J.  J. 
Snouffer,  Jr.,  instituted  suit  against  Virginia  Snouffer,  setting  up  his 
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equitable  title  to  an  undivided  one-half  interest  in  the  property,  alleging 
that  Virginia  Snouffer  denied  and  repudiated  the  same,  and  claimed  to 
hold  both  the  legal  and  equitable  title,  and  refused  to  partition  the  same 
or  to  account  to  him  for  any  of  the  proceeds  of  sale  of  any  of  the  land. 
That  said  cause  was  never  brought  to  trial,  but  was,  on  April  11,  1902, 
dismissed  at  the  instance  of  said  J.  J.  Snouffer,  Jr.  J.  J.  Snouffer,  Jr., 
testified  that  he  was  induced  to  abandon  and  dismiss  this  suit  by  the 
promise  that  Virginia  Snouffer  would  convey  the  property  to  his  mother, 
by  whom  his  title  was  recognized.  His  title  is  recognized  by  Virginia 
Snouffer  in  this  suit.  It  is  fairly  inferable  from  the  evidence  that  the 
abandonment  of  his  suit  by  J.  J.  Snouffer,  Jr.,  was  not  an  abandonment 
of  his  claim,  but  was  brought,  about  by  circumstances  which  led  him 
to  believe  that  his  title  was  not  in  fact  repudiated  and  the  suit  was  not 
necessary.     In  such  case  limitation  would  not  run  against  him. 

After  the  conveyance  of  the  property  to  Virginia  Snouffer,  Mrs.  Ann 
Snouffer,  joined  by  her  husband,  in  1901,  executed  to  her  a  quitclaim 
deed  to  this  and  other  property,  which  was  duly  recorded,  and  it  is  con- 
tended that  appellee  had  the  right  to  assume  from  this  that  Ann,  J. 
Snouffer  had  conveyed  to  Virginia  Snouffer  the  equitable  title  remain- 
ing in  her,  and  that  she  was  estopped  to  deny  this.  This  instrument 
was  in  the  abstract  of  title  and  was  examined  by  Parker  before  making 
the  purchase.  As  to  this  Mrs.  Snouffer  testified  that  it  was  generally 
understood  that  Virginia  Snouffer  held  only  the  legal  title  to  the  prop- 
erty, the  equitable  title  being  in  herself  and  her  son,  and  purchasers 
were  disposed  to  require  her  and  her  husband  to  join  Virginia  in  deeds 
to  the  property,  and  to  avoid  this,  this  deed  was  executed.  The  sub- 
stance of  her  testimony  is  that  no  consideration  was  paid  for  this  con- 
veyance and  that  it  was  understood  that  it  should  not  affect  the  real 
title  to  the  property  as  it  stood,  the  legal  title  still  being  in  Virginia 
in  trust  for  her  mother  and  brother.  There  was  evidence  in  the  abstract 
tending  to  show  that  after  the  execution  of  this  deed,  Mrs.  Snouffer 
continued  to  claim  an  equitable  title,  or  some  interest  in  the  property. 
At  any  rate,  Parker  was  not  satisfied  with  this,  but  thought  it  necessary 
to  make  further  inquiry  as  to  the  equitable  interest  of  Mrs.  Snouffer 
and  son,  as  hereinbefore  set  out.  If  it  be  true — and  the  evidence  all 
indicates  that  it  is — that  this  conveyance  was  made  with  the  understand- 
ing  between  Virginia  Snouffer  and  her  mother  that  it  should  not  affect 
the  real  title  to  the  property  as  it  already  stood,  no  consideration  being 
paid  for  it,  no  court  of  equity  would  hold  Mrs.  Snouffer  estopped  thereby 
as  against  Virginia  Snouffer,  or  allow  Virginia  Snouffer  to  set  up  such 
deed  in  bar  of  Mrs.  Snouffcr's  claim ;  and  if  appellee  bought  under  such 
circumstances  as  'iffected  him  with  notice  of  the  continued  assertion  of 
equitable  title  in  Mrs.  Snouffer,  he  would  be  in  no  better  attitude  than 
Virginia  Snouffer.  (Lott  v.  Kaiser,  61  Texas,  665-672:  Whitfield  v. 
Dime.  105  S.  W.,  324;  3  Pom.  Eq.,  1044;  Landrum  v.  Landrum,  by  this 
court,  present  term,  ante.  43.) 

We  have  not  undertaken  to  sot  out  all  of  the  evidence  tending  to  show 
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notice  to  the  purchaser.  In  our  opinion  it  is  sufficient  to  require  sub- 
mission of  the  issue.  The  court  should  have  submitted  to  the  jury  the 
issue  of  equitable  title  in  Ann  J.  Snouffer  and  J.  J.  Snouffer,  Jr.,  and 
notice  on  the  part  of  appellee  thereof  at  the  time  of  and  prior  to  the 
sale  at  which  he  purchased. 

We  have  concluded,  after  careful  examination  of  the  evidence,  that 
it  does  not  raise  the  issue  of  such  agreement  between  Parker,  Smelker 
and  Heisig,  as  to  bidding  at  the  sale,  as  would  afford  ground  for  setting 
aside  the  sale.  Such  agreement,  to  which  Hefner  was  in  no  sense  a 
party,  was  only  that  the  three  of  them  would  buy  the  property  and  that 
Parker  would  do  the  bidding.  It  does  not  appear  that  it  was  their  pur- 
pose to  suppress  competition  at  the  sale  thereby.  (James  v.  Fulcrod, 
5  Texas,  512 ;  Hunt  v.  Elliott,  41  Am.  Rep.,  803.) 

The  evidence  also  does  not  raise  the  issue  of  any  agreement  between 
the  officers  of  the  bank,  plaintiff  in  the  execution,  that  in  consideration 
of  the  promise  of  appellee  that  he  would  see  that  the  property  brought 
enough  to  pay  the  debt,  interest  and  costs,  the  bank  would  not  bid  at 
the  sale.  Certain  circumstances  brought  out  by  the  testimony  created  a 
suspicion  that  there  was  some  understanding  to  this  effect,  but  they 
stop  short  of  affording  more  than  a  suspicion  of  the  fact. 

What  we  have  said  sufficiently  disposes  of  the  material  assignments 
of  error.  Such  as  are  not  disposed  of  by  what  has  been  said,  we  have 
concluded  are  without  merit  and  are  overruled. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial  in  accordance  with  the  principles  here  set  out. 

Reversed  and  remanded. 


W.  E.  Holland  v.  J.  N.  Votaw  et  al. 

Decided  June  30,  1910. 

1. — Deed — Acknowledgment  of  Married  Woman. 

The  certificate  of  acknowledgment  to  a  deed  by  a  married  woman  to  her 
separate  property  in  1860,  so  far  as  it  related  to  the  wife,  was  as  follows: 
"Also  on  the  same  day  personally  came  (the  wife)  wife  of  (the  husband)  who, 
after  understanding  the  said  deed,  and  subscribing  the  same  privily  and  apart 
from  her  said  husband,  declared  the  same  to  be  her  voluntary  act  and  deed  to 
(the  grantee)  and  that  she  wished  not  to  retract  it."  Held,  fatally  defective 
and  not  sufficient  to  pass  the  title  of  the  married  woman. 

2. — Same — Illegal  Acknowledgment — Nullity. 

A  deed  by  a  married  woman  purporting  to  convey  her  separate  estate, 
where  there  has  been  a  failure  on  the  part  of  the  officer  taking  her  acknowledg- 
ment to  the  deed  to  comply  with  the  provisions  of  the  statute  on  that  subject, 
is  not  merely  voidable,  but  absolutely  void. 

3. — Same — Defective  Certificate — Distinction. 

By  the  decisions  in  this  State  a  distinction  is  clearly  drawn  between  a 
defect  in  the  officer's  certificate  and  in  the  act  of  acknowledgment  itself. 

4. — Same — No  Estoppel. 

The  fact  that  a  married  woman  signed  a  deed  to  and  received  the  purchase 
money  for  her  separate  property  will  not  estop  her  or  her  heirs  from  setting 
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up   th*   invalidity  of   the  deed  when  it  was  not  acknowledged  in  the  manner 
prescribed  by  law. 

5. — Same — Void  Deed — No  Ratification. 

A  void  deed  by  a  married  woman  can  not  be  ratified  by  her;  any  act  of 
alleged  ratification  must  have  the  essential  elements  of  a  valid  conveyance. 

6. — Same — Defective  Acknowledgment — Act  of  1007. 

Th<j  Act  of  1907  (Gen.  Laws,  1907,  p.  308)  was  not  intended  to  give 
validity  to  deeds  of  married  women  which  had  not  been  acknowledged  as  required 
by  the  statute;  if  said  Act  should  be  given  euch  construction,  as  to  such  deeds, 
at  least  those  executed  prior  to  the  enactment  of  the  statute,  it  would  be  retro- 
active and  in  contravention  of  art.  1,  sec.  16,  of  the  Constitution. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Lanier  &  Martin,  for  appellant. — The  Act  of  1907,  page  308,  vali- 
dated the  acknowledgment  of  Mrs.  Mary  B.  Carr  to  the  deed  made  by 
her  and  her  husband  to  Joseph  Hebert  in  1860.  Downs  v.  Blunt,  170 
Fed.  Rep.,  15. 

Mrs.  Carr  nor  her  heirs  not  having  repudiated  the  deed  to  Hebert 
and  not  having  asserted  any  title  to  the  land  for  over  forty-two  years, 
nor  having  paid  any  taxes  thereon,  or  claimed  same  directly  or  indi- 
rectly, and  having  permitted  appellant  and  those  under  whom  he  claims 
to  pay  all  taxes  on  the  land,  recognizing  the  validity  of  the  conveyance 
to  Hebert  and  his  grantees  for  such  length  of  time,  are  estopped,  as 
well  as  all  those  claiming  under  Mrs.  Carr,  from  asserting  any  claim  of 
title  to  the  land  in  controversy,  and  the  law  presumes  that  their  act? 
were  consistent  with  honesty  and  fair  dealing  and  that  appellant  has 
a  good  title.  Grayson  v.  Lofland,  21  Texas  Civ.  App.,  503;  Fletcher  v. 
Fuller,  120  TT.  S.,  534:  Herndon  v.  Burnett,  21  Texas  Civ.  App.,  25-27, 
and  authorities  there  cited:  Joske  v.  Irvine.  91  Texas,  582-3:  Brewer  v. 
Cochran,  45  Texas  Civ.  App.,  179:  Arthur  v.  Ridge,  40  Texas  Civ. 
App.,  137. 

Greer  <fm  Minor,  for  appellees. — That  the  deed  in  question  is  an  abso- 
lute nullity  and  will  not  estop,  see  O.  &  W.  Dig.,  art.  20:  2  Gammel's 
Laws  of  Texas,  608:  arts.  4641,  1003,  P.  D.:  arts.  635,  2967,  4618  and 
4621,  Rev.  Stats.;  Kopke  v.  Votaw,  95  S.  W.,  16:  Bern'  v.  Donley,  26 
Texas,  737:  Cross  v  Everts,  28  Texas,  532:  GroesbeckY  Bodman,  73 
Texas,  292:  Garner  v.  Black,  95  Texas,  130:  Daniel  v.  Mason,  90  Texas, 
244 :  Johnson  v.  Bryan,  62  Texas,  626 :  Fitzgerald  v.  Turner,  43  Texas, 
79:  Loonev  v.  Adamson,  -J8  Texas,  621 :  Miller  v.  Texas  &  P.  Rv.  Co., 
132  F.  S.,'  690. 

That  the  certificate  to  this  particular  deed  was  fatally  defective,  see, 
Kopke  v.  Yotaw,  95  S.  W..  16:  Lnngtnn  v.  Marshall,  59  Texas.  296; 
Ruleman  v.  Pritcjett,  56  Texas,  482:  neintz  v.  (VDonnell,  17  Texas 
Civ.  App.,  21 :  Jones  v.  Robbins,  74  Texas,  619. 

That  tli*-  certificate  was  the  conclusive  evidence  of  the  acknowledg- 
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ment  that  was  actually  taken,  and  could  not  be  contradicted  or  cor- 
rected after  four  years  over  plaintiff's  plea  of  four  years  limitation, 
see  Xorton  v.  Davis,  83  Texas,  36 ;  Johnson  v.  Taylor,  60  Texas,  365 ; 
Kopke  v.  Votaw,  95  S.  W.,  16;  Downs  v.  Peterson,  99  S.  W.,  751;  Sil- 
cock  v.  Baker,  25  Texas  Civ.  App.,  508 ;  Heintz  v.  O'Donnell,  17  Texas 
Civ.  App.,  21. 

That  such  instruments  will  not  estop  a  married  woman,  her  heirs  and 
assigns,  from  claiming  the  land,  as  plaintiffs,  even  without  an  offer  to 
restore,  see  Berry  v.  Donley,  26  Texas,  745 ;  Johnson  v.  Bryan,  62  Texas, 
626;  Kopke  v.  Votaw,  95  S.  W.,  16;  Daniel  v.  Mason,  90  Texas,  244; 
Silcock  v.  Baker,  25  Texas  Civ.  App.,  508;  Williams  v.  Ellingsworth, 
75  Texas,  483 ;  Stone  v.  Sledge,  24  S.  W.,  698,  32  S.  W.,  1060. 

It  is  a  fixed  rule  of  property  in  the  State  of  Texas,  established  by 
an  unbroken  line  of  decisions  since  the  enactment  of  the  first  statute 
on  the  subject,  February  3,  1841,  that  a  deed  of  a  married  woman  pur- 
porting to  convey  her  separate  real  estate  which  is  not  acknowledged 
substantially  as  required  by  the  statutes  on  the  subject  (including  the 
statute  of  April  30,  1846,  in  force  at  the  time  Mary  Carr  made  the  deed 
in  question  to  Hebert),  is  absolutely  void,  a  nullity,  and  not  merely 
voidable,  and  passes  no  estate  or  right  whatsoever  in  the  land;  is  not 
subject  to  ratification;  and  impose?  no  barrier  whatsoever  to  the  unre- 
stricted ownership  of  a  married  woman  and  her  subsequent  assertion 
of  title  in  any  way  whatsoever,  including  the  disposition  of  the  land, 
regardless  of  the  length  of  time  or  extent  of  acquiescence  or  the  appro- 
priation by  her  of  the  proceeds.     Therefore  the  Legislature  could  not, 
constitutionally,  pass  an  Act  that  would  relate  back  and  not  only  divest 
the  title  of  the  heirs  of  Mary  Carr,  create  title  in,  and  pass  title  to  Hol- 
land, the  vendee  under  Hebert  who  hitherto  had  none,  but  also  divest 
the  hitherto  existing  title  acquired  under  existing  law  out  of  Collins 
and  his  vendors  who  had,  before  the  Act  was  passed,  purchased  for  a 
valuable  consideration,  the  land   from  the  heirs,  without  then   or   at 
any  time  since  or  even  now  having  notice  of  any  fact  that  would,  under 
the  law  as  it  existed  when  they  bought,  render  the  deed  from  Mary 
Carr  other  than  what  it  appeared  to  be  on  its  face,  an  absolute  nullity. 
Constitution  of  Texas,  art.  1,  sees.  16  and  19;  Klump  v.  Stanley,  52 
Texas  Civ.  App.,  239 ;  Melinger  v.  City  of  Houston,  68  Texas,  45 ;  De- 
Cordova  v.  Galveston,  4  Texas,  479;  Votaw  v.  Kopke,  98  S.  W.,  16; 
Berry  v.  Donley,  26  Texas,  737;  Groesbeck  v.  Bodman,  73  Texas,  292; 
Garner  v.  Black,  95  Texas.  130;  Miller  v.  Texas  &  P.  By.  Co.,  132  U. 
S.,  690 ;  Daniel  v.  Mason,  90  Texas,  244. 

REESE,  Associate  Justice. — As  originally  instituted  this  is  an  ac- 
tion in  trespass  to  try  title  by  J.  X.  Yotaw,  F.  G.  Morris,  V.  A.  Collins 
and  the  Beaumont  Improvement  Company,  against  W.  E.  Holland, 
Lewis  Johnson,  Eli  Bendy,  Kinzie  Johnson  and  Mrs.  Eugene  Rail,  a 
femme  sole,  for  the  title  and  possession  of  a  tract  of  land,  a  part  of  the 
James   Drake  survey,  described  in  the  petition,  of  which  Votaw  and 
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Collins  are  alleged  to  own  an  undivided  one-fourth,  the  Beaumont  Im- 
provement Company  an  undivided  one-fourth,  and  F.  6.  Morris  an  un- 
divided one-half  interest. 

By  order  of  the  court  there  was  a  severance  had,  whereby  the  suit  of 
plaintiffs  as  against  W.  E.  Holland,  who  claimed  title  to  two  and  one- 
half  acres  of  the  land,  was  severed,  and  in  such  severed  cause  an  amended 
petition  was  filed  alleging  that  the  title  of  Votaw,  Morris  and  the  Beau- 
mont Improvement  Company  had  passed  by  regular  conveyances  to 
the  plaintiff,  V.  A.  Collins,  who  prosecutes  the  suit  alone  against  W.  E. 
Holland  for  the  two  and  one-half  acres  aforesaid. 

The  cause  was  submitted  to  the  court  without  a  jury  upon  an  agreed 
statement  of  facts,  and  upon  such  agreed  statement  judgment  was  ren- 
dered for  plaintiff,  from  which  judgment  defendant  W.  E.  Holland 
appeals. 

The  agreed  statement  of  facts  is  as  follows  "The  land  in  contro- 
versy is  a  part  of  the  375-acre  tract  described  in  plaintiff's  petition, 
same  being  out  of  the  James  Drake  survey,  which  survey  was  granted  by 
the  government  to  James  Drake  about  July  19,  1835,  and  is  situated 
in  Jefferson  County,  Texas;  that  said  375  acres,  of  which  the  land  in 
controversy  is  a  part,  prior  to  October  11,  1860,  passed  regularly  by 
mesne  conveyances  into  Mary  R.  Carr,  wife  of  John  Carr  (she  being 
then,  and  until  her  death,  a  married  woman)  and  the  same  was  her 
separate  property  on  said  date,  when  she  and  her  husband,  John  Carr, 
made  and  signed  an  instrument  in  the  form  of  a  deed  purporting  to 
convey  to  Joseph  Hebert  said  375  acres,  of  which  the  land  in  controversy 
is  a  part,  to  which  deed  the  certificate  of  acknowledgment  reads  as 
follows : 

"'The  State  of  Texas,  Countv  of  Jefferson: 

"  'Before  me,  George  W.  O'Brien,  clerk  of  the  County  Court  for  the 
county  aforesaid,  on  this  day  personally  appeared  John  Carr,  to  me 
known,  and  acknowledged  the  foregoing  to  be  his  act  and  deed,  ex- 
ecuted and  delivered  to  Joseph  Hebert  for  the  consideration  and  purposes 
therein  stated.  Also  on  the  same  dav  personally  came  Mrs.  Marv  B. 
Carr,  wife  of  the  said  John  Carr,  who,  after  understanding  the  said 
deed,  and  subscribing  the  same  privily  and  apart  from  her  said  hus- 
band, declared  the  same  to  be  her  voluntary  act  and  deed  to  Joseph 
Hebert,  and  that  she  wished  not  to  retract  it. 

"To  certify  which  I  hereunto  set  mv  hand  and  seal  of  office  this  the 
11th  dav  of  October,  A.  D.  1860. 

"  <G.  W.  O'Brien, 
(Seal)  " 'Clerk  of  the  County  Court  of 

'Jefferson  Countv,  Texas/ 


« < 


"Said  instrument  was  filed  October  12,  1860,  and  actuallv  recorded 
the  same  dav  in  deed  records  of  Jefferson  Countv,  Texas,  and  in  the 
form  of  a  deed  of  conveyance,  and  recited  a  consideration  of  $900  cash 
paid,  the  receipt  of  which  is  acknowledged  in  the  instrument. 
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"2.  It  is  admitted  that  Mary  R.  Carr  never  executed  any  deed  or 
other  form  of  conveyance  of  said  375  acres,  of  which  the  land  in  con- 
troversy is  a  part,  other  than  said  purported  deed  named  above,  and 
that  she  died  prior  to  1900,  and  whatever  title  she  had  to  said  land  de- 
scended to  her  heirs,  and  that  her  said  heirs  never  made  any  deed  pur- 
porting to  convey  any  part  of  said  land  prior  to  the  time  that  they  made 
the  deeds  to  F.  G.  Morris  and  J.  N.  Votaw  and  V.  A.  Collins,  herein- 
after referred  to. 

"3.  It  is  further  admitted  and  agreed  that  whatever  title  to  the  land 
in  controversy  Mary  R.  Carr  may  have  had  at  her  death,  or  that  may 
have  descended  to  her  heirs,  has  passed  from  her  heirs  by  deeds  unto 
the  plaintiff,  V.  A.  Collins,  in  this  suit;  he  having  purchased  for  a 
valuable  consideration. 

"4.  It  is  admitted  that  a  few  months  (some  four  or  five)  before 
the  filing  of  suit,  No.  3347,  styled  J.  N.  Votaw  et  al.  v.  L.  J.  Kopke 
et  al.,  which  suit  was  filed  in  the  District  Court  of  Jefferson  County, 
Texas,  on,  towit,  June  24,  1902,  F.  G.  Morris  purchased  a  quarter  in- 
terest in  said  375  acres,  of  which  the  land  in  controversy  is  a  part,  from 
the  said  heirs  of  Mary  R.  Carr;  that  while  said  suit  was  pending  the 
Beaumont  Improvement  Company  purchased  (prior  to  August,  1905), 
the  other  half  interest  in  said  land;  and  while  this  suit  was  pending, 
towit,  in  July,  1905,  the  plaintiff,  V.  A.  Collins,  purchased  the  interest 
of  the  Beaumont  Improvement  Company  and  F.  G.  Morris  in  the  land 
in  controversy,  each  paying  a  valuable  consideration,  but  with  notice  of 
the  said  adverse  claim  of  the  defendants  under  said  deed  to  Joseph 
Hebert.  Said  suit  No.  3347  was  against  a  number  of  defendants,  in- 
cluding the  defendants  in  this  suit,  and  involved  title  to  said  375  acres, 
but  has  been  disposed  of  only  as  to  certain  parts  of  said  land  other  than 
the  land  in  controversv  and  as  to  other  defendants;  and  the  suit  from 
which  this  cause  was  severed  was  filed  while  said  suit  No.  3347  was  still 
pending  as  to  this  defendant  and  others,  involving  the  land  claimed  by 
them,  in  order  to  get  a  separate  trial  as  to  the  issues  between  plaintiffs 
and  said  defendants  herein  named ;  and  this  cause  has  been  severed  so 
as  to  try  the  title  to  the  land  in  controversy  as  against  the  only  defendant 
claiming  it  adversely,  W.  E.  Holland. 

"It  is  further  admitted  that  the  vendees  holding  under  said  pur- 
ported deed  from  Mary  R.  Carr  and  her  husband,  John  Carr,  of  date 
October  11,  1860,  to  Joseph  Hebert,  actively  asserted  title  to  said  land, 
conveying  portions  of  same  and  paying  taxes  thereon,  and  that  Mary  R. 
Carr  and  her  heirs  did  not  pay  taxes  thereon,  or  actively  or  passively, 
or  otherwise,  assert  claim  thereto  up  to  the  time  of  said  conveyance  to 
F.  O.  Morris,  J.  N.  Votaw  and  V.  A.  Collins,  made  shortly  prior  to  the 
filinsr  of  said  suit  No.  3347,  as  above  stated. 

"The  land  in  controversy  in  this  case  is  a  part  of  said  375  acres,  sit- 
uated in  Jefferson  County,  Texas,  being  part  of  the  James  Drake  H.  R. 
survey,  and  a  part  of  lot  number  14,  of  Long  &  Co.'s  subdivision :  Be- 
ginning at  a  point  1028^  varas  west  of  a  stake,  the  S.  E.  corner  of  lot 
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No.  18,  containing  4  acres,  in  the  west  line  of  the  Collier's  Ferry  road, 
formerly  sold  to  Alec  Black,  a  14-inch  pine  bears  N.  59  degrees  E.  6 
varas,  an  8-inch  pin  oak  bears  4  degrees  W.  5  varas,  the  same  being  the 
S.  W.  corner  of  lot  No.  14,  containing  10  acres,  for  the  beginning  corner; 
thence  E.  215.6  feet  to  stake  for  corner,  same  being  on  the  south  line  of 
lot  No.  14;  thence  N.  505  feet,  stake  for  corner;  thence  W.  215.6  feet, 
west  line  of  No.  14,  stake  for  corner;  thence  S.  505  feet  on  the  west 
line  of  No.  14  to  the  place  of  beginning;  containing  two  and  a  half 
acres  of  land,  being  the  west  one-half  of  that  certain  5-acre  tract  of  land 
conveyed  to  John  Johnson  by  Elmo  Willard  on  the  28th  day  of  Febru- 
ary, 1895. 

*-    7 

"5.  The  defendant  Holland  claims  the  tract  of  land  in  controversy, 
as  above  indicated,  under  said  deed  of  date  October  11,  1860,  from 
John  and  Mary  R.  Carr  to  Joseph  Hebert,  and  whatever  title,  if  any, 
passed  by  said  deed  to  Joseph  Hebert  to  the  land  in  controversy,  has 
passed  regularly  by  mesne  conveyances  into  him  as  to  the  said  tract  in 
controversy. 

■ 

"6.  Said  purported  deed  from  Mary  R.  and  John  Carr  to  Joseph 
Hebert  of  date  October  11,  1860,  was  filed  for  record  October  12,  1860, 
in  the  deed  records  of  Jefferson  County,  Texas,  in  which  county  the 
land  lies,  and  has  been  recorded  from  that  date.  From  the  date  of  record 
up  to  at  least  1901,  neither  Mary  R.  Carr  and  John  Carr,  nor  their  heirs, 
nor  any  one,  set  up  any  claim  adverse  or  inconsistent  to  that  evidenced 
bv  such  instruments  under  which  defendants  claim  title.  As  stated, 
Mary  R.  Carr  and  John  Carr  both  died  prior  to  1900,  and  they  left 
children,  their  sole  heirs,  under  whose  deeds  plaintiffs  claim  the  land  in 
controversy. 

"The  questions  in  this  case  are  whether  or  not  the  said  purported  deed 
from  Mary  R.  Carr  and  her  husband,  John  Carr,  to  Joseph  Hebert 
was  void,  or  whether  or  not  it  has  been  by  law,  or  otherwise,  validated 
or  rendered  effective  against  plaintiffs,  or  whether  or  not  said  deed  and 
the  acts  of  the  parties  have  in  any  way,  or  do  in  any  way,  preclude  or 
estop  Mary  R.  Carr  and  her  heirs  or  their  vendees." 

The  assignment  of  error  and  propositions  thereunder  present  the  ques- 
tions stated  at  the  conclusion  of  the  foregoing  statement. 

We  think  that  it  is  conclusively  settled  by  the  decisions  of  this  State 
that  a  deed  of  a  married  woman  conveying  her  separate  estate,  where 
there  has  been  a  failure  to  comply  with  the  provisions  of  the  statute 
by  the  officer  in  taking  her  acknowledgment  to  the  deed,  is  not  voidable 
merely,  but  void.  This  is  accepted  doctrine  in  this  State,  as  shown  by 
the  unbroken  current  of  authority,  at  least  since  the  decision  of  the 
Supreme  Court  of  the  case  of  Berry  v.  Donley  (26  Texas,  745).  Gen- 
eral expressions  to  the  contrary  in  Womack  v.  Womack  (8  Texas,  397), 
have  not  been  followed  in  this  State  and  were  expressly  repudiated,  in 
so  far  as  they  might  ho  applicable  to  this  question,  in  Fitzgerald  v. 
Turner  (43  Texas.  85).  Tt  would  he  a  work  of  supererogation  to  quote 
from  the  numerous  opinions  of  our  Supreme  Court  which  clearly  and 
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emphatically  announce  this  doctrine;  and  although,  especially  in  the 
earlier  decisions  of  the  court,  instances  may  be  found  where,  speaking 
generally,  the  word  "void"  is  used  in  the  sense  of  "voidable/'  it  is  clear 
that  this  is  not  true  as  to  those  cases  where  such  a  deed  as  is  here  under 
discussion  is  pronounced  void.  The  language  in  Berry  v.  Donley  is 
"absolutely  void"  and  it  is  very  clear  that  the  words  were  advisedly,  and 
not  loosely,  used.  The  court  quotes,  with  approval,  from  Perry  v.  Cal- 
hun's  Lessee  (8  Humph.,  556),  that  such  a  deed  is  "a  nullity"  and 
that  there  is  no  divestiture  of  title  till  such  privy  examination  as  is  pro- 
vided by  statute  is  had.  (Cross  v.  Everts,  28  Texas,  533;  Smith  v. 
Elliott,  39  Texas,  210;  Whetstone  v.  Coffee,  48  Texas,  278;  such  con- 
veyance "not  voidable  only  but  absolutely  void,"  citing  Berry  v.  Donley, 
supra;  Langton  v.  Marshall,  59  Texas,  299;  Looney  v.  Adamson,  48 
Texas,  621;  Johnson  v.  Bryan,  62  Texas,  625;  Daniel  v.  Mason,  90 
Texas,  244;  Garner  v.  Black,  95  Texas,  130.) 

In  Johnson  v.  Taylor  (60  Texas,  360),  the  distinction  is  clearly  drawn 
between  a  defect  in  the  officer's  certificate  and  in  the  act  of  acknowledg- 
ment itself. 

In  Kopke  v.  Votaw  (95  S.  W.,  16),  the  controversy  arose  over  the 
same  deed  that  is  here  in  issue,  and  it  was  not  only  held  that  the  cer- 
tificate was  defective,  but  that  an  action  to  correct  it  was  barred  by 
limitation,  even  if  the  pleadings  authorized  such  relief,  and  the  sub- 
stantial effect  of  the  holding  is  that  the  certificate  being  thus  conclusive 
as  to  the  official  action  of  the  officer  who  took  the  acknowledgment,  the 
deed  was  void  and  passed  no  title.  That  is  the  case  here.  (Xorton  v. 
Davie,  83  Texas,  86;  Taylor  v.  Johnson,  supra.) 

The  deed  being  void,  and  there  being  nothing  shown  that  would  oper- 
ate as  an  estoppel,  except  the  fact  of  the  signing  of  the  deed  and  probably 
the  receipt  of  the  purchase  money  by  Mrs.  Carr,  neither  she  nor  her 
heirs,  nor  the  grantees  of  her  heirs,  are  estopped  to  set  up  the  invalidity 
of  the  deed.  (Berry  v.  Donley,  supra;  Johnson  v.  Bryan,  62  Texas, 
626;  Daniel  v.  Mason,  90  Texas,  244;  Williams  v.  Ellingsworth,  75 
Texas,  483.) 

In  Merriman  v.  Black,  57  Texas  Civ.  App.,  270,  it  was  held  that  a 
deed  by  a  married  woman  in  which  her  husband  did  not  join  was  a 
nullity,  and  as  such  could  not  be  vitalized  by  a  subsequent  ratification 
merely,  but  that  such  act  of  ratification  must  have  the  essential  elements 
of  a  valid  conveyance.    This  doctrine  is  applicable  here. 

But  it  is  contended  by  appellant  that  the  deed  of  Mrs.  Carr  to  Hebert, 
although  defectively  acknowledged,  was  validated  by  the  Act  of  April 
23,  1907,  amending  article  2312,  "Rev.  Stats.  (Acts  Regular  Session 
30th  Legislature,  p.  308),  and  to  sustain  this  contention  appellant  cites 
and  relies  upon  the  opinion  of  the  Circuit  Court  of  Appeals  of  the  Fifth 
Circuit,  in  the  case  of  Downs  v.  Blount  (170  Fed.  Rep.,  15).  The 
opinion  in  that  case,  which  was  by  Circuit  Judge  Shelby,  sustains  appel- 
lant's contention.  It  is  to  be  noted,  that  Judge  McCormick  dissents 
Vol.  LXII  Civil— 7. 
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from  the  conclusions  of  the  majority,  consisting  of  the  other  two  judges 
of  the  court,  and  inasmuch  as  the  opinion  involves  the  construction  of 
a  Texas  statute,  in  the  light  of  the  state  of  the  law  in  Texas  as  settled 
by  the  decisions  of  this  State,  this  dissent  of  Judge  McCormick,  for 
many  years  a  distinguished  Texas  lawyer  and  judge,  deprives  the  de- 
cision of  much  of  its  force  as  an  authority  in  this  case.  The  opinion 
in  that  case  holds  that  the  Act  in  question  is  applicable  to  deeds  of 
married  women  defectively  acknowledged,  and  that  the  application  of 
the  Act  to  such  deeds  executed  prior  to  the  passage  of  the  Act,  does  not 
render  it  obnoxious  to  the  provisions  of  article  1,  section  16  of  the  Con- 
stitution, prohibiting  the  enactment  of  retroactive  laws,  nor  to  the  "due 
process"  clause  of  the  Fourteenth  Amendment  of  the  Federal  Consti- 
tution. In  order  to  reach  this  conclusion  the  court  held  that  bv  the 
deed  to  Blount  from  the  heirs  of  the  married  woman  (who  had  signed 
but  failed  properly  to  acknowledge  a  deed  to  the  land  in  controversy), 
Blount  did  not  acquire  a  vested  right  in  the  property,  and,  as  essential 
to  such  conclusion,  that  such  a  deed  is  not  void  but  voidable  onlv.  If 
we  are  correct  in  what  we  have  said  as  to  the  character  of  such  a  deed, 
and  that  it  is  not  voidable  merely,  but,  as  so  often  declared  by  our  de- 
cisions, "absolutely  void,"  the  entire  basis  of  the  decision  in  Downs  v. 
Blount  is  destroyed.  The  court  says,  "there  can  be  no  vested  right  to 
do  wrong,"  which  is  a  very  catchy  phrase,  but  liable  to  mislead  when 
stated  as  a  basis  for  holding  that  a  vested  right  can  not  grow  out  of  a 
moral  wrong.  The  deed  from  the  heirs  of  Mrs.  Carr  to  Morris  and 
others  was  executed  some  time  prior  to  the  passage  of  the  Act  of  1907. 
At  that  time  all  remedy  to  have  the  certificate  corrected,  given  by  article 
4663,  Rev.  Stats.,  was  barred  by  limitation  (Norton  v.  Davis,  83  Texas, 
37),  and  the  certificate  was  the  exclusive  evidence  as  to  the  official  action 
of  the  officer  in  taking  the  acknowledgment,  as  at  common  law.  (2  Wig- 
more,  sec.  1347,  p.  1637.) 

The  deed  of  Mrs.  Carr  being  void,  the  absolute  indefeasible  title 
passed  to  her  heirs ;  in  every  respect  a  vested  right ;  and  this  vested  right 
passed  by  their  deed  to  Morris,  Votaw  and  others.  This  follows  with 
absolute  conclusiveness  from  the  premise  that  the  deed  from  Mrs.  Carr 
to  Hebert  was  void;  as  stated  in  the  language  of  some  of  the  decisions, 
"mere  waste  paper." 

Neither  argument  nor  citation  of  authority  is  necessary  to  support 
the  proposition  that  if  the  Act  of  1907  is  so  construed  as  to  embrace 
within  its  provisions  the  deed  from  Mrs.  Carr  to  Hebert,  and  thus  destroy 
the  title  conveved  bv  the  deed  of  her  heirs  to  Morris,  Votaw  and  others, 
the  Act  would  be,  as  to  such  effect,  retroactive  and  unconstitutional. 
(Sherwood  v.  Fleming,  25  Texas  Supp.,  428;  De  Cordova  v.  City  of  Gal- 
veston, 4  Texas,  479;  Mellinger  v.  City  of  Houston,  68  Texas,  37;  1 
Words  and  Phrases,  title  Retrospective  Law,"  synonymous  with  retro- 
active; Rairden  v.  Holden,  15  Ohio  St.,  207.) 

In  the  case  of  Klump  v.  Stanley,  52  Texas  Civ.  App.,  239  (113  S. 
W.,  602),  it  was  held  by  the  Court  of  Civil  Appeals  of  the  Fourth  Dis- 
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trict  that,  if  construed  as  contended  for  by  appellee,  the  Act  of  1907 
would  be  retroactive  and  therefore  unconstitutional,  but  it  was  further 
held  that  the  Act  was  not  intended  to  apply  to  deeds  of  married  women 
not  acknowledged  in  accordance  with  the  requirements  of  the  statute. 
We  are  inclined  also  to  agree  with  this  latter  conclusion.  It  is  an  ac- 
cepted and  settled  rule  of  the  construction  of  statutes  that  it  will  be 
presumed  that  the  Legislature  intends  at  all  times  to  keep  within  its  con- 
stitutional powers,  and  any  construction  of  an  Act  which  involves  the 
exercise  of  powers  forbidden  by  the  Constitution  will  be  avoided  if  the 
language  of  the  Act  is  reasonably  susceptible  of  such  interpretation  as 
conforms  to  the  commands  of  that  instrument.  (Galveston,  B.  &  C. 
Ry.  Co.  v.  Gross,  47  Texas,  435.) 

The  article  in  question  establishes  a  rule  of  evidence  in  providing  that 
when  instruments  permitted  or  required  to  be  recorded  have  been  spread 
upon  the  records  for  ten  years,  and  no  claim  asserted  adverse  to  that 
conveyed  by  such  instrument  within  that  time,  the  original,  or  certified 
copies  thereof,  should  be  admissible  in  evidence  without  proof  of  execu- 
tion, whether  properly  proven  or  acknowledged  for  record  or  not,  and 
bhall  be  given  the  same  effect  as  evidence  as  if  not  so  defective.  The 
language  of  the  Act  shows  that  it  is  intended  to  deal  with  defective  cer- 
tificates of  proof  or  acknowledgment.  It  is  provided  that  "after  such 
instrument  shall  have  been  actually  recorded  as  herein  provided  for  a 
period  of  ten  years,  it  shall  be  no  objection  to  the  admission  of  the  same 
or  a  certified  cop}'  thereof  as  evidence,  that  the  certificate  of  the  officer 
who  took  such  proof  or  acknowledgment,  is  not,  in  form  or  substance, 
such  as  is  required  by  the  laws  of  the  State,  and  said  instrument  shall 
be  given  the  same  effect  as  if  it  were  not  so  defective."  The  reference 
is  made  to  the  certificate  of  the  officer  as  necessary  to  a  proper  record, 
which  is  dispensed  with,  but  this  does  not  mean  to  dispense  with  the  per- 
formance of  the  semi-judicial  function  involved  in  taking  the  acknowl- 
edgment of  a  deed  by  a  married  woman,  which  is  an  essential  part  of 
its  execution,  of  which  the  certificate  is  only  the  evidence. 

Our  conclusion  is  that  the  Act  in  question  was  not  intended  to  give 
validity  to  deeds  of  married  women  which  had  not  been  acknowledged 
as  required  by  the  statute;  and  further,  that,  if  the  Act  be  given  such 
construction,  as  to  such  deeds,  at  least  those  executed  prior  to  the  enact- 
ment of  the  statute,  it  would  be  retroactive  and  in  contravention  of  the 
provisions  of  article  1,  sec.  16  of  the  Constitution. 

Upon  the  basic  proposition  upon  which  the  entire  opinion  in  Downs 
v.  Blount  rests,  the  decision  is  in  conflict  with  the  settled  doctrine  in 
this  State,  which  has  become  a  rule  of  property,  and,  as  it  involves  the 
construction  of  a  local  statute,  it  is  the  duty  of  this  court  to  follow  the 
decisions  of  the  Supreme  Court  of  this  State,  even  as  against  the  de- 
cision of  the  highest  Federal  tribunal.  (Peck  v.  San  Antonio,  51  Texas, 
490.) 

Our  conclusion  is  that  the  trial  court  did  not  err  in  sustaining  the 
title  of  appellee  to  the  land  in  controversy. 
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There  being  no  other  error  assigned  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Pete  Minor  et  al„  Trustees  Gate  City  Masonic  Lodge  of  Orange, 

Texas,   v.    St.   John's   Union   Grand   Lodge   of   Free   and 

Accepted  Ancient  York  Masons  of  the  United  States 

of  North  America,  Colored,  of  Texas  et  al. 

Decided  June  30,  1910. 

1. — Masonic  Lodge — Grand  Lodge — Relative  Bights  and  Powers. 

Evidence  as  to  the  relative  rights  and  powers  of  a  subordinate  Masonic 
Lodge  and  of  the  Grand  Lodge,  under  and  by  which  it  was  chartered,  con- 
sidered, and  held  that  it  was  not  within  the  power  of  the  subordinate  lodge 
to  withdraw  from  the  jurisdiction  of  the  Grand  Lodge  without  its  consent,  nor 
to  transfer  to  a  different  organization  property  which  had  been  bought  by  the 
subordinate  lodge  for  lodge  purposes;  and  that  the  legal  title  to  said  property 
remained  in  the  trustees  to  whom  it  had  been  conveyed  for  the  benefit  of  the 
lodge,  notwithstanding  such  attempt  to  transfer  it. 

2. — Same — Members — Bights  of  Property. 

A  member  of  a  subordinate  Masonic  Lodge  loses  his  interest  in  the  property 
of  the  lodge  when  he  ceases  to  be  a  member  of  the  same;  such  property  belongs 
to  the  lodge  as  an  entity,  and  not  to  the  individuals  constituting  the  mem- 
bership. 

3. — Trial  Without  Jury — Findings  of  Pact — Purpose. 

The  purpose  of  findings  of  facts  by  a  trial  court  is  not  to  present  the  evi- 
dence, but  the  court's  conclusions  as  the  result  of  the  entire  evidence,  and  such 
findings  may  embrace  such  reasonable  inferences  of  fact  as  are  fairly  deducible 
from  the  evidence. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Geo.  E.  Holland  and  V.  II.  Stark,  for  appellants. 

J.  T.  Hart,  0.  R.  Sholars  and  Adams  &  Iluggins,  for  appellees. 

REESE,  Associate  Justice. — This  is  an  ordinary  action  of  trespass 
to  try  title  instituted  by  the  above  named  Grand  Lodge  (whose  full  title 
we  can  not  undertake  to  repeat  in  this  opinion,  but  will  simply  use  the 
term  "Grand  Lodge"  in  referring  thereto)  and  Joe  Harris,  Clem  Green 
and  Ben  Wilkes,  who  sue  as  trustees  of  Prince  Edwin  Masonic  Lodge, 
against  the  Gate  City  Masonic  Lodge  and  its  trustees,  Jones  Robinson, 
Will  Banks  and  D.  D.  Wells,  to  recover  the  title  and  possession  of  cer- 
tain real  estate  in  the  city  of  Orange,  Texas.  The  contest  is  over  the 
ownership  and  right  of  possession  of  the  property,  which  was  on  April 
16,  1898,  conveyed  by  L.  Miller  to  named  parties  as  trustees  of  Prince 
Edwin  Masonic  Lodge  of  Orange,  Texas,  a  masonic  body  subordinate 


1910.]  Minor  v.  St.  John's  Colored  Lodge.  101 

to  and  under  the  jurisdiction  of  the  Grand  Lodge  aforesaid,  which  is 
claimed  by  defendants  to  have  become  merged  in  the  aforesaid  Gate  City 
Lodge,  another  colored  masonic  body  subordinate  to  and  subject  to  the 
jurisdiction  of  another  and  rival  colored  Grand  Lodge.  Defendants 
pleaded  their  title  founded  upon  such  merger,  and  prayed  affirmatively 
for  judgment  removing  the  cloud  of  plaintiffs'  claim,  and  establishing 
their  title.  The  character  of  the  plaintiffs'  and  defendants'  respective 
title  will  fully  appear  from  the  court's  findings  of  fact,  and  need  not  be 
further  stated  here. 

The  case  was  tried  without  a  jury,  resulting  in  a  judgment  that  the 
plaintiffs,  Joe  Harris,  Clem  Green  and  Ben  Wilkes,  as  trustees  of  Prince 
Edwin  Masonic  Lodge  of  Orange,  recover  the  property,  and  that  the 
said  Grand  Lodge,  plaintiffs,  taking  nothing,  and  that  defendants  take 
nothing  by  their  cross-action.  From  the  judgment  the  said  defendants 
prosecute  this  appeal. 

The  trial  court  prepared  and  filed  the  following  conclusions  of  fact, 
some  of  which,  not  essential  to  the  conclusions  of  law  or  the  judgment, 
are  objected  to  by  assignments  of  error,  to  which  attention  will  be  called 
in  disposing  of  such  assignments: 

"1.  That  some  time  prior  to  the  year  1898,  there  existed  a  volun- 
tary association  of  negroes  in  Texas,  the  said  association  being  named 
the  St.  John  Union  Grand  Lodge  of  Free  and  Accepted  Ancient  York 
Masons  of  the  United  States  of  North  America,  Colored,  in  the  State 
of  Texas,  and  that  the  same  was  a  masonic  Grand  Lodge  for  the  State 
of  Texas,  and  said  organization  will  hereinafter  be  styled  the  Grand 
Lodge. 

"2.  I  find  that  prior  to  1898  there  existed  at  Orange,  Texas,  a  volun- 
tary association  of  negroes  which  association  was  known  as  the  Prince 
Edwin  Masonic  Lodge  of  Orange,  Texas,  and  said  Prince  Edwin  Lodge 
of  Orange,  Texas,  will  hereinafter  be  styled  the  Prince  Edwin  Lodge. 

"3.  That  the  Prjnce  Edwin  Lodge  was  subordinate  to  said  Grand 
Lodge  and  was  conducted  upon  the  authority  of  a  dispensation  called 
"warrant"  (and  hereinafter  styled  warrant)  issued  by  said  Grand  Lodge. 

"4.  That  the  Grand  Lodge  had  the  exclusive  power  to  grant  said 
warrant  and  revoke  the  same  at  any  time,  and  that  grievances  of  the 
Prince  Edwin  Lodge  were  appealable  to  the  Grand  Lodge;  that  the 
Prince  Edwin  Lodge  had  local  by-laws  regulating  the  time,  amount  of 
dues  to  be  paid  to  the  local  lodge,  and  the  time,  the  place  of  meeting 
of  said  lodge,  and  such  regulations  as  affected  its  local  government,  but 
that  it  only  had  such  power  in  making  by-laws  as  was  delegated  to  it 
by  the  Grand  Lodge,  and  that  the  right  of  the  Prince  Edwin  Lodge  to 
exist  or  to  dissolve  was  not  lodged  in  its  local  government  but  in  the 
Grand  Lodge,  to  which  it  owed  allegiance. 

"5.  That  the  Prince  Edwin  Lodge  could  not  dissolve  or  cease  to 
exist  or  pass  into  another  organization  by  a  vote  of  its  members  except 
by  and  with  the  consent  and  approval  of  the  Grand  Lodge. 

f6.     That  on  the  16th  day  of  April,  1898,  for  the  purpose  of  acquir- 
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ing  and  owning  quarters  within  which  to  hold  its  meetings,  and  with 
the  funds  of  the  lodge,  the  Prince  Edwin  Lodge,  acting  through  its 
trustees,  Alexander  George,  Edmund  Love  and  Walter  Petrie,  purchased 
from  L.  Miller  the  lots  in  controversy,  and  the  said  L.  Miller  executed 
to  the  said  Alexander  George  et  al.,  trustees  of  said  Prince  Edwin 
Lodge,  a  deed  thereto. 

"7.  That  after  said  property  was  acquired  the  Prince  Edwin  Lodge 
erected  thereon  a  lodge  building  and  other  improvements  and  remained 
in  continuous  existence  and  possession  until  the  12th  day  of  May,  1902. 

"8.  That  the  said  Alexander  George,  Edmund  Love  and  Walter 
Petrie  were  the  regularly  elected  and  qualified  trustees  of  said  Prince 
Edwin  Lodge  at  the  time  of  the  execution  and  delivery  of  Baid  deed, 
and  were  succeeded  by  a  Tegularly  elected  and  qualified  succession  of 
trustees  until  the  said  12th  day  of  May,  1902,  during  all  of  which  time 
the  Prince  Edwin  Lodge  remained  continuous  and  in  active  existence. 

"9.  That  the  Legislature  having  in  1898  authorized  the  incorporation 
of  such  orders,  the  Grand  Lodge  incorporated  and  obtained  a  charter 
on  the  18th  day  of  May,  1901. 

"10.  That  the  Prince  Edwin  Lodge  knew  of  the  action  of  the  Grand 
Lodge  in  incorporation  and  voluntarily  contributed  $25  to  the  fund  to 
he  raised  by  the  Grand  Lodge  for  the  purpose  of  defraying  expenses  in- 
cident to  incorporating,  and  after  said  incorporation  the  Prince  Edwin 
Lodge  continued  in  existence  as  a  lodge  under  the  Grand  Lodge  as  in- 
corporated, paving  its  Grand  Lodge  dues  regularly  and  receiving  visit- 
ations of  its  Grand  Officers  and  attending  the  meetings  of  said  Grand 
Lodge,  where  it  was  represented  by  a  duly  accredited  delegate,  at  each 
successive  meeting  of  the  same  up  to  the  present  time. 

"11.  That  on  the  12th  day  of  May,  1902,  a  meeting  was  held  in  the 
said  lodge  building  and  in  the  lodge  room  of  the  Prince  Edwin  Lodge, 
which  meeting  was  called  to  order  and  presided  over  by  one  Abe  Roberts, 
who  was  at  that  time  the  worshipful  master  of  the  Prince  Edwin  Lodge, 
and  Ren  Wilkes,  who  was  at  that  time  the  secretary  of  the  Prince  Edwin 
Lodge,  performing  the  duties  of  secretary  of  said  meeting.  That  there 
were  present  at  said  meeting  eleven  members  of  the  Prince  Edwin  Lodge 
and  ten  others,  not  members  of  the  Prince  Edwin  Lodge. 

"1?.  That  at  said  meeting  a  motion  was  made  to  dissolve  the  Prince 
Edwin  Lodge  and  to  create  a  new  lodge  to  be  known  as  the  Gate  Cit)' 
Masonic  Lodge  of  Orange,  Texas,  which  last  named  lodge  will  herein- 
after bo  stvled  the  Gate  Citv  Lodge. 

"13.  That  at  said  meeting  the  said  Abe  Roberts,  worshipful  master, 
represented  to  the  body  assembled  that  it  was  the  purpose  of  the  Prince 
Edwin  Lodge  to  change  itself  into  the  Gate  City  Lodge,  and  that  the 
member?!  thereof,  in  addition  to  oil  of  the  rights  and  privileges  accru- 
ing to  tli em  formerly  as  members  of  the  Prince  Edwin  Lodge,  would, 
in  addition  thereto,  be  entitled  to  insurance,  the  terms  of  which  were 
that  at  the  death  of  a  member  $?5  would  he  drawn  from  the  funds  of 
the  Grand  Lodge  of  the  Gate  City  Lodge  to  defray  his  funeral  expenses, 
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and  that  at  the  end  of  the  Grand  Lodge  year  following,  all  of  the  money 
remaining  in  the  treasury  of  the  superior  or  Grand  Lodge,  to  which  the 
said  Gate  City  Lodge  was  to  become  subordinate,  would  be  divided  and 
distributed  among  the  widows  of  such  deceased  members. 

"14.  That  at  said  meeting  there  was  present  all  three  of  the  mem- 
bers of  the  Prince  Edwin  Lodge  who  were  at  the  time  the  trustees  of 
said  Prince  Edwin  Lodge;  that  when  the  vote  was  taken  upon  said 
motion,  that  all  of  said  trustees  and  said  secretary  voted  in  favor  of 
same  and  in  fact  all  of  the  members  of  the  Prince  Edwin  Lodge  who 
were  present  voted  in  favor  of  said  motion  to  dissolve  the  Prince  Edwin 
Lodge  and  create  the  Gate  City  Lodge. 

"15.  That  about  nine  or  ten  months  afterwards  there  was  a  meeting 
held  at  a  private  residence  at  which  was  present  Clem  Green  (who  had 
for  some  years  been  a  member  of  Prince  Edwin  Lodge,  but  who,  on 
said  night  of  May  12th  at  said  meeting  and  upon  faith  of  the  represen- 
tations made  by  the  said  Abe  Roberts,  voted  to  dissolve  said  Prince 
Edwin  Lodge  and  join  Gate  City  Lodge,  but  having  remained  in  said 
Gate  City  Lodge  long  enough  to  ascertain  that  said  representations  were 
untrue,  had  refused  to  attend  further  meetings  of  said  Gate  City  Lodge 
or  to  longer  affiliate  with  its  members  as  Masons),  A.  C.  Freelow,  Joe 
Harris  and  Bob  Martin,  who  at  the  time  of  said  meeting  on  May  12th 
were  suspended  members  of  Prince  Edwin  Lodge.  That  at  said  meeting 
all  of  those  present  expressed  their  loyalty  to  the  Prince  Edwin  Lodge 
and  it  was  decided  to  communicate  with  the  Master  of  the  Grand  Lodge 
and  have  him  assist  them  in  the  difficulties  of  the  Prince  Edwin  Lodge. 

"16.  That  in  response  to  a  letter  written  after  said  meeting  and  as 
a  result  of  same  the  Master  of  the  Grand  Lodge,  E.  W.  Atkinson,  came 
to  Orange  and  held  a  meeting  at  which  were  present  the  same  parties 
named  in  the  fifteenth  finding  above. 

"17.  That  shortly  after  the  organization  of  the  Gate  City  Lodge 
some  of  its  members  became  dissatisfied,  and  in  March,  1903,  wrote  to 
the  Grand  Master  of  the  Grand  Lodge,  to  which  Prince  Edwin  Lodge 
was  a  subordinate,  telling  of  their  troubles.  That  in  response  to  said 
letter  Grand  Master  Atkinson  visited  Orange  and  found  a  few  members 
of  the  Prince  Edwin  Lodge  without  a  warrant  or  place  to  meet,  and 
that  the  Gate  City  Lodge  had  taken  all  the  property  of  the  Prince  Ed- 
win Lodge  of  every  kind  and  refused  to  give  it  up.  That  said  Grand 
Master  recognized  the  Prince  Edwin  Lodge  and  issued  it  a. permit  to 
work  in  lieu  of  its  warrant  usurped  by  the  Gate  City  Lodge.  That 
Prince  Edwin  Lodge  is  an  existing  lodge  and  has  been  so  recognized  by 
the  said  Grand  Lodge  ever  since  its  organization. 

"18.  That  the  Prince  Edwin  Lodge  did  not  hold  a  meeting  from  the 
said  12th  day  of  May  until  they  received  the  substitute  or  provisional 
warrant  mentioned  in  the  foregoing  finding,  which  was  about  ten  months, 
after  which  time  they  proceeded  under  the  pame  name,  using  the  same 
seal  and  in  all  things  proceeding  in  the  same  manner  as  Prince  Edwin 
Lodge  had  always  proceeded,  and  electing  a  regular  succession  of  trustees, 
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the  said  Joe  Harris,  Clem  Green  and  Ben  Wilkes  being  at  present  the 
regularly  elected  and  qualified  trustees  of  the  Prince  Edwin  Lodge. 

"19.  That  some  months  after  said  May  12th,  Ben  Wilkes,  Ed  Hill 
and  Edmund  Love,  all  of  whom  had  voted  at  said  meeting  held  on  May 
12th  in  favor  of  the  dissolution  of  the  Prince  Edwin  Lodge  and  the 
creation  of  the  Gate  City  Lodge,  abandoned  said  Gate  City  Lodge  and 
refused  to  any  longer  participate  in  the  same  or  affiliate  with  its  mem- 
bers, came  back  to  the  Prince  Edwin  Lodge  and  have  since  been  loyal 
members  thereof,  of  the  latter  lodge,  in  which  they  were  members  in 
good  standing  on  May  12th,  1902. 

"20.  That  the  said  Edmund  Love,  Ben  Wilkes,  Ed  Hill  and  Clem 
Green  who  were  never  shown  by  the  records  of  the  Grand  Lodge  to  have 
been  expelled  or  suspended,  but  upon  their  offering  to  return  to  said 
Prince  Edwin  Lodge,  the  Master  of  said  Grand  Lodge  being  informed 
of  their  rebellion,  forgave  them  and  they  have  since  been  regular  and 
loyal  members  of  said  Prince  Edwin  Lodge,  except  the  said  Ed  Hill, 
who  was  a  regular  and  loyal  member  of  the  same  until  his  death  some- 
time ago. 

"21.  That  the  action  taken  at  said  meeting  on  said  night  of  May  12, 
1902,  was  done  without  the  "knowledge  or  consent  of  the  Grand  Lodge. 

"22.  That  the  Prince  Edwin  Lodge  fcas  never  met  in  said  lodge 
building  since  the  12th  day  of  May,  1902. 

"23.  That  there  are  at  present  only  four  active  members  of  the 
Prince  Edwin  Lodge,  towit:  Clem  Green,  Joe  Harris,  Ben  Wilkes  and 
Edmund  Love.  That  in  accordance  with  the  rules  of  the  Grand  Lodge 
of  the  order  an  active  lodge  may  be  maintained  by  three  members,  and 
a  quorum  for  the  transaction  of  business  in  said  order  is  complete  when 
three  members  are  present. 

"24.  That  the  Gate  City  Lodge  from  the  time  of  its  organization  on 
May  12,  1902,  has  recognized  and  paid  dues  to  and  received  visitations 
from  a  certain  Grand  Lodge  which  has  no  connection  with  the  Grand 
Lodge  under  which  the  Prince  Edwin  Lodge  acted  or  is  acting.  The 
Gate  City  Lodge  recognizes  its  Grand  Lodge  as  the  superior  body  in 
the  same  way  that  the  Prince  Edwin  Lodge  recognizes  its  grand  body 
as  its  superior,  but  that,  although  both  bodies  claim  to  be  Masons,  they 
do  not  affiliate  or  recognize  one  another  as  Masons  and  are  distinct  and 
separate  orders  and  the  purposes  of  their  organization  and  existence 
are  not  shown  to  be  the  same. 

"25.  That  since  the  said  night  of  May  12,  1902,  the  Gate  City  Lodge 
has  retained  the  possession  of  the  said  lodge  building  and  continued  in 
regular  existence  and  has  elected  a  regular  succession  of  trustees  who 
claim  to  be  the  regular  successors  of  the  trustees  to  whom  the  land  in 
controversy  was  deeded. 

"26.  That  the  Gate  City  Lodge  had  no  connection  with  the  same 
Grand  Lodge  with  which  the  Prince  Edwin  Lodge  was  and  is  affiliated, 
and  uses  a  different  seal  and  operates  under  a  dispensation  or  warrant 
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issued  by  a  Grand  Lodge  having  no  connection  with  the  Grand  Lodge 
to  which  the  Prince  Edwin  Lodge  was  and  is  subordinate. 

"27.  That  the  records  of  the  Grand  Lodge  do  not  show  the  Prince 
Edwin  Lodge  was  ever  dissolved,  suspended  or  in  any  way  ceased  to 
exist.  That  the  Prince  Edwin  Lodge  has  had  a  regular  delegate  or 
representative  at  each  meeting  of  the  Grand  Lodge  since  the  year  1898 
and  has  received  all  visitations  of  the  Grand  Lodge  since  said  time,  and 
is  and  has  ever  been  in  good  standing  with  the  said  Grand  Lodge. 

"28.  That  this  is  an  ordinary  action  of  trespass  to  try  title  brought 
by  the  Grand  Lodge  and  the  trustees  of  the  Prince  Edwin  Lodge,  plain- 
tiffs, against  the  trustees  of  the  Gate  City  Lodge,  defendants. 

"29.     That  L.  Miller  is  the  common  source  of  title. 

"30.  That  by  the  rules  and  regulations  of  the  order  a  suspended 
member  labored  under  such  disability  during  his  suspension  as  to  not 
permit  him  to  vote,  but  was  subject  to  reinstatement,  and  remained 
during  such  suspension  a  member  of  the  order. 

"31.  That  by  the  laws  of  the  Grand  Lodge  when  a  subordinate  lodge- 
ceased  to  exist  its  property  became  the  property  of  the  Grand  Lodge. 

"32.  That  the  Prince  Edwin  and  Gate  City  Lodges  are  each  bound 
bv  the  rules  and  regulations  of  the  Grand  Lodges  with  which  they  are 
affiliated." 

None  of  these  conclusions  are  objected  to  by  specific  assignments  of 
error  except  parts  of  the  findings  contained  in  the  fourth  and  tenth 
paragraphs,  and  the  findings  embraced  in  the  fifth  and  thirty-second 
paragraphs,  upon  which  specific  assignments  of  error  are  based.  No 
objections  being  presented  to  the  other  findings,  by  appropriate  assign- 
ments of  error,  they  are  therefore  adopted  by  us  as  our  conclusions  of 
fact.  As  to  those  objected  to,  we  find  that  they  are  fairly  deducible  as 
reasonable  inferences  from  the  testimony.  We  therefore  adopt,  as  our 
conclusions  of  fact,  the  findings  of  the  trial  court  above  set  out. 

The  first  and  second  assignments  of  error  attack  the  judgment  of 
the  court  adjudging  the  property  to  appellees.  Appellants'  contention 
presented  by  these  assignments  is  that  the  present  trustees  of  the  Gate 
City  Lodge  are  the  legal  successors  of  the  trustees  of  Prince  Edwin 
Lodge  to  whom  the  property  was  conveyed.  The  court's  conclusion  of 
law  upon  which  the  judgment  is  based,  is  that  the  present  trustees  of 
Prince  Edwin  Lodge  are  such  successors  and  are  entitled  to  the  prop- 
erty for  the  use  and  benefit  of  Prince  Edwin  Lodge,  the  original  cestui 
que  trust. 

It  follows,  from  the  court5?  findings  of  fact,  that  Prince  Edwin  Lodge 
is  not  an  independent  organization  existing  solely  for  the  benefit  of 
its  members,  but  that  it  is  a  part  and  parcel  of  a  larger  organization- 
known  as  the  Grand  Lodge  organized  for  specific  purposes,  which  pur- 
poses are  to  be  accomplished  by  and  through  such  subordinate  bodies  aa 
the  local  lodge  in  this  case.  The  local  lodge  came  into  being  by  virtue 
of  the  power  conferred  upon  its  members  to  organize  themselves  into  a 
subordinate  lodge.     The  conveyance  of  Miller  to  the  trustees  named  in 
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the  deed  placed  the  legal  title  in  them  and  their  successors  for  the  benefit, 
not  of  the  individual  members  then  composing  Prince  Edwin  Lodge, 
but  for  the  benefit  of  the  lodge  itself  as  an  existing  entity,  the  member- 
ship of  which  was  liable  to  continual  change.  When  a  member  ceased  to 
be  such,  his  interest  in  this  property  also  ceased,  and  this  makes  a  radical 
difference  between  the  rights  of  the  members  as  individuals,  and  the 
members  of  a  joint  stock  association  organized  for  purely  business  pur- 
poses, as  in  the  case  of  Allen  v.  Long  (80  Texas,  264),  to  which  the 
present  case  bears  no  sort  of  analogy.  This  was  not  a  business  enterprise 
at  all,  but  an  organization,  as  its  name  indicates,  for  purely  benevolent 
and  fraternal  purposes.  When  the  property  was  conveyed  to  the  trustees 
of  Prince  Edwin  Lodge  it  was  for  the  use  and  benefit  of  this  body  in 
carrying  out  the  purposes  of  its  organization  under  the  jurisdiction  and 
authority  of  the  Grand  Lodge  from  which  it  received  the  warrant  for 
its  existence.  It  was  not  in  the  power  of  the  members  of  this  lodge  to 
destroy  the  old  organization  and  form  a  new  one  entirely  foreign  to 
the  original  lodge,  and  thereby  pass  the  title  of  this  property  to  this 
new  organization.  A  majority  of  them,  no  matter  how  large,  could  just 
as  well  have  dissolved  Prince  Edwin  Lodge  and  formed  themselves  into 
a  business  association  of  any  kind  thus  devoting  the  property  to  purely 
business  purposes.  The  action  of  the  members  in  forming  Gate  City 
Lodge  was  not  simply  to  change  the  name  of  Prince  Edwin  Lodge, 
but  its  necessary  result,  if  carried  out,  was  to  destroy  the  old  lodge,  and, 
without  any  authority  from  the  original  parent  body,  to  create  a  new 
one.  The  court  finds  that  Prince  Edwin  Lodge  has  never  ceased  to 
exist ;  that  enough  members  thereof  to  constitute  a  lodge  under  the  laws 
of  the  governing  body,  have  always  remained,  and  still  remain,  pre- 
serving their  allegiance  to  the  Grand  Lodge,  and  through  it,  the  life  of 
the  subordinate  lodge,  and  that  appellees  are  the  true  and  lawful  suc- 
cessors, under  the  laws  of  the  order,  of  the  original  trustees  of  Prince 
Edwin  Lodge  to  whom  the  property  was  conveyed.  This  being  true,  they 
are  entitled  to  hold  the  property  for  the  use  of  this  lodge.  The  case  of 
Brown  v.  Clark  (102  Texas,  323),  is,  we  think,  in  point.  (Watson  v. 
Jones,  13  Wall,  679-734;  McKinney  v.  Griggs,  96  Am.  Dec,  360;  Har- 
per v.  Straws,  14  B.  Monroe,  48;  Godfrey  v.  Walker,  42  Geo.,  562). 
This  disposes  of  the  first,  second  and  third  assignments  of  error,  which 
are  overruled. 

By  their  fourth  assignment  appellants  present  the  contention  that  the 
court  erred  in  so  much  of  the  fourth  finding  of  fact  as  finds  "that  the 
Grand  Lodge  had  the  exclusive  power  to  grant  said  warrant  and  re- 
voke the  same  at  any  time,  and  that  grievances  of  the  Prince  Edwin 
Lodge  were  appealable  to  the  Grand  Lodge,"  because  such  finding  is 
not  supported  by  the  evidence.  Tn  this,  we  think,  appellants  are  in 
error.  The  purpose  of  such  findings  is  not  to  present  the  evidence,  but 
the  trial  court's  conclusions  as  the  result  of  the  entire  evidence,  and 
may  properly  embrace  such  reasonable  inferences  of  fact  as  are  fairly 
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deducible  from  the  entire  evidence.     Judged  by  this  rule,  we  can  not 
say  this  finding  is  not  supported  by  the  evidence. 

Without  repeating  here,  we  make  the  same  answer  to  the  fifth,  sixth 
and  seventh  assignments  of  error. 

We  may  add  further  that,  even  if  each  of  the  findings  of  facts  so 
objected  to  be  stricken  from  the  record,  there  remain,  unobjected  to, 
sufficient  facts  to  authorize  the  judgment.  The  essential  facts  showing 
the  character  and  purpose  of  the  original  Prince  Edwin  Lodge,  and  its 
continued  existence,  and  that  the  Gate  City  Lodge  is,  as  to  the  original 
organization,  an  entirely  foreign  body,  still  remain. 

It  is  objected  to  the  thirty-second  finding  of  fact  that  it  is  in  fact  a 
conclusion  of  law.  Whether  this  be  true  or  not  is  not  important.  It 
is  a  fair  conclusion  of  law  from  the  facts  found,  and  may  be  disregarded 
as  a  finding  of  fact,  without  affecting  the  correctness  of  the  judgment. 

We  are  of  the  opinion  that  the  trial  court  arrived  at  a  correct  con- 
clusion as  to  the  rights  of  the  parties  in  the  property  in  controversy. 
Appellants  are  mistaken  as  to  their  right  to  sever  their  relations  with 
their  Grand  Lodge  and  take  their  lodge  as  an  organized  body  with  them 
into  this  foreign  jurisdiction. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  W.  Dearing  v.  J.  S.  Jordan  et  al. 

Decided  June  30,  1910. 

1. — Surety — Change  of  Obligation — Release. 

One  who  has  agreed  to  become  surety  for  the  payment  of  a  debt  in  monthly 
installments  should  be  held  released  when  the  creditor  and  the  principal  debtor 
enter  into  a  binding  agreement,  without  the  consent  of  the  surety,  whereby  the 
contract  is  changed  from  monthly  to  yearly  payments.  This  rule  applied  in 
favor  of  a  wife  in  a  case  where  her  separate  property  was  mortgaged  to  secure 
a  note  given  by  her  husband. 

2. — Same — Payment  of  Interest — Binding  Contract. 

A  promise  not  to  enforce  the  payment  of  a  debt  in  monthly  installments,  as 
required  by  the  original  contract,  is  valid  and  supported  by  sufficient  consid- 
eration when  the  debtor  agrees  to  pay  interest  on  the  entire  debt  for  the  full 
term  of  the  original  contract,  and  such  a  change  in  the  original  contract  would 
operate  as  a  release  of  a  surety  upon  the  original  contract. 

8. — Same — Loan — Wife's  Separate  Property. 

The  wife's  separate  property  being  primarily  liable  for  money  borrowed  and 
used  for  the  improvement  of  the  same,  a  deed  of  trust  given  by  her  on  her 
separate  property  to  secure  such  loan  would  not  be  released  by  a  change  in  the 
terms  of  the  loan  made  by  her  husband  without  her  consent.  And  so  as  to 
money  borrowed  and  used  to  pay  taxes  and  insurance  on  her  separate  property. 

4. — Homestead — Mortgage — Estoppel. 

Even  though  the  property  upon  which  a  mortgage  or  deed  of  trust  is  given 
be  the  homestead,  the  mortgagee  is  entitled  to  a  foreclosure  upon  the  husband's 
interest  in  the  same  after  the  death  of  the  wife  when  the  husband,  by  his  con- 
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duct  and  representations  in  securing  the  loan,  is  estopped  from  setting  up  the 
fact  of  homestead. 

5. — Mortgage — Warranty — After-acquired  Title. 

An  after-acquired  title  or  interest  by  a  mortgagor  who  has  warranted  the 
title  to  the  property,  inures  to  the  benefit  of  the  mortgagee. 

■ 

6. — Wife's  Separate  Estate — Improvements  by  Husband — Remainderman 
— Creditor. 

Improvements  made  by  the  husband  upon  the  wife's  separate  estate  after 
her  death,  become  a  part  of  her  estate  and  can  not  be  separated  therefrom  and 
subjected  to  a  mortgage  executed  by  the  husband  and  wife,  to  the  prejudice  of 
the  remainderman  in  the  estate. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Greers  &  Nail  and  Jas.  H.  Rachford,  for  appellant. — The  undisputed 
evidence  showing  that  the  plaintiff  paid  on  March  4,  1904,  the  sum 
of  $3105.96  to  the  Fidelity  Savings  Association,  and  an  additional  sum 
of  $176.75,  for  insurance  and  taxes,  and  the  jury  having  found  that 
J.  S.  Jordan  was  estopped  from  disputing  said  amount  as  being  correct, 
the  deeds  of  trust  and  notes  having  provided  for  ten  per  cent  on  said 
indebtedness,  and  ten  per  cent  attorney's  fees,  the  plaintiff  was  entitled 
to  recover  against  said  J.  S.  Jordan  said  amount,  interest  and  attorney's 
fees  less  any  payments  made,  and  in  addition  thereto  to  recover  the 
sums  paid  for  insurance  and  taxes  after  he  acquired  the  notes  and  liens 
on  which  suit  is  brought.  Pan  Handle  Natl.  Bank  v.  Security  Co.,  61 
S.  W.,  731;  Morse  v.  Clayton,  21  Miss.,  373. 

An  agreement  between  principals  to  extend  the  time  of  payment  of 
a  note  or  in  any  way  to  change  the  obligation  of  a  note,  is  a  contract, 
and  must  be  founded  on  a  consideration  deemed  valuable,  and  in  the 
absence  of  such  consideration  the  contract  is  void.  Benson  v.  Phipps, 
28  S.  W.,  359 ;  Houston  v.  Braden,  37  S.  W.,  467. 

A  contract  between  the  principals  that  will  release  a  surety  must  be 
made  in  good  faith  and  binding  on  the  parties  to  it  and  one  that  the 
court  can  and  will  enforce  against  all  the  parties  to  the  contract,  and 
if  not  enforcible  against  one  of  the  parties  to  it,  it  is  void  as  to  all  the 
parties.  Officer  v.  Marshall,  29  S.  W.,  246;  Bowman  v.  Humphrey, 
37  S.  W.,  150;  Londonville  Natl.  Bank  v.  Fletcher,  54  Am.  St.  Rep., 
874 ;  J.  M.  Guffey  Petroleum  Co.  v.  Oliver,  79  S.  W.,  891 ;  Knight  v. 
Indiana  Coal  Co.,  17  Am.  Eep.,  692;  Eclipse  Oil  Co.  v.  South  Penn. 
Oil  Co.,  34  S.  E.,  923 ;  Federal  Oil  Co.  v.  Western  Oil  Co.,  112  Fed., 
373;  Marble  Co.  v.  Ripley,  10  Wall,  339. 

Where  a  wife's  property  is  given  as  surety  for  her  husband's  indebted- 
ness, it  will  be  treated  as  anv  other  suretv  and  can  only  be  released 
under  the  same  circumstances  that  a  personal  surety  would  be  released, 
and  therefore  in  order  for  the  purported  "Memorandum  of  Loan"  or 
extension  to  be  a  release  of  the  property  of  Sallie  A.  Jordan,  deceased, 
now  belonging  to  the  defendant  Lawrence  R.  Jordan,  it  must  have  been 


1910.]  Dearino  v.  Jordan.  109 

known  to  the  plaintiff  at  the  time  of  making  said  extension  that  said 
property  was  a  surety,  and  the  burden  of  establishing  this  was  upon 
the  defendants.  Bonnell  v.  Prince,  11  Texas  Civ.  App.,  399;  Zapalac 
v.  Zapp,  22  Texas  Civ.  App.,  375;  Victoria  First  Natl.  Bank  v.  Skid- 
more,  30  S.  W.,  564;  Coffin  v.  Loomis,  41  S.  W.,  511;  Burke  v.  Cruger, 
8  Texas,  67;  Roberts  v.  Bane,  32  Texas,  385;  Stroop  v.  McKenzie,  38 
Texas,  133;  Clark  v.  Cummings,  84  Texas,  614;  Wofford  v.  Unger,  55 
Texas,  480;  Dalton  v.  Bainey,  75  Texas,  520;  1  Brandt  on  Suretyship 
and  Guaranty,  sec.  44  (third  edition). 

Where  a  creditor,  in  granting  extension  to  the  principal,  expressly 
or  by  implication  reserves  his  right  against  the  surety,  the  latter  is  not 
discharged,  as  such  reservation  preserves  to  the  surety  the  right  to  sue 
the  principal  at  any  time.  First  Natl.  Bank  v.  Lineberger,  35  Am. 
Bep.,  583;  Hagey  v.  Hill,  15  Am.  Rep.,  583;  Brandt  on  Suretyship 
(third  edition),  sees.  413  and  414. 

Where  the  undisputed  evidence  shows  that  the  money  was  borrowed 
and  used  for  the  purpose  of  paying  off  liens  on  the  wife's  property,  the 
wife  is  not  a  surety  as  to  so  much  of  such  loan  so  used,  but  is  a  prin- 
cipal. Article  2970,  Rev.  Civ.  Stats.;  Evans  v.  Gray,  86  S.  W.,  375; 
Emerson  v.  Kneezell,  62  S.  W.,  551 ;  Perkins  v.  Baker,  38  Texas,  46 ; 
Butler  v.  Robertson,  11  Texas,  71;  Cartwright  v.  Hollis,  5  Texas,  153; 
Harris  v.  Williams,  44  Texas,  124;  Hawkes  v.  Robertson,  40  S.  W., 
548;  Vogel  v.  Leichner,  1  N.  E.,  554;  Fitzpatrick  v.  Papa,  89  Ind., 
17;  Cummings  v.  Martin,  27  N.  E.,  173,  and  cases  there  cited. 

It  appearing  from  the  undisputed  testimony  that  J.  S.  Jordan  and 
Sallie  A.  Jordan,  in  borrowing  the  money,  represented  that  the  same 
was  to  be  used  for  the  benefit  of  the  separate  property  of  Mrs.  Sallie 
A.  Jordan,  and  the  plaintiff  not  being  advised  to  the  contrary,  her  sep- 
arate property  is  bound  by  such  representations  in  so  far  as  the  plaintiff 
is  concerned,  and  the  court  should  have  so  found.  Taylor  v.  Hearn, 
31  N.  E.,  201 ;  Bouvey  v.  McNeal,  26  N.  E.,  396 ;  Wertz  v.  Jones,  34  N. 
E.,  1 ;  Nott  v.  Thompson,  14  S.  E.,  940 ;  Bailey  v.  Seymour,  20  S.  E., 
62;  1  Randolph  on  Commercial  Paper  (2d  ed.),  sec.  282. 

An  estate  for  life  in  lands  is  such  an  interest  as  may  be  mortgaged, 
and  the  court  committed  material  and  reversible  error  in  concluding, 
as  a  matter  of  law,  that  neither  the  Fidelity  Savings  Association  nor 
J.  W.  Dearing  acquired  any  lien  upon  the  property  sought  to  be  fore- 
closed by  the  deed  of  trust  executed  by  J.  S.  Jordan  and  wife,  Willie 
M.  Jordan,  on  February  25,  1901,  and  in  refusing  to  foreclose  the  same. 
Penny  v.  Weems,  139  Ala.,  270;  Lehndorf  v.  Cope,  122  111.,  317;  Brvan 
v.  Howland,  98  111.,  625. 

It  is  a  well  settled  rule  of  law  that  a  title  subsequently  acquired  by 
a  mortgagor  inures  to  the  benefit  of  the  mortgagee  and  his  assigns,  by 
virtue  of  covenants  of  warranty  in  his  mortgage  and  is  subject  to  fore- 
closure. Iowa  Loan  Co.  v.  King,  12  N.  W.,  595;  Stewart  v.  Powers, 
33  Pac,  489 ;  Spies  v.  Newberg,  37  N.  W.,  417 ;  Weber  v.  Laidler,  90  Am. 
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St.  Rep.,  726;  Clark  v.  Daniels,  43  X.  W.,  854;  Hale  v.  Hollon,  35 
S.  W.,  843 ;  Searcy  v.  Gwaltney  Bros.,  81  S.  W.,  576. 

The  defendant,  J.  S.  Jordan,  having  a  life  estate  in  the  land  sought  to 
be  foreclosed  upon,  and  the  first  two  mortgages  containing  covenants 
of  warranty,  and  the  last  mortgage  having  been  given  after  the  life 
estate  was  cast,  and  the  undisputed  proof  showing  that  he  had,  out  of 
his  separate  property,  after  the  death  of  his  first  wife,  placed  valuable 
improvements  on  said  property,  such  improvements  would  become  sub- 
ject to  all  of  said  mortgages,  and  plaintiff  was  entitled  to  have  a  fore- 
closure as  to  the  same.  Bond  v.  Hill,  37  Texas,  626 ;  Furrh  v.  Winston, 
66  Texas,  525;  Branch  v.  Makeig,  28  S.  W.,  1052. 

A.  T.  Watte,  A.  J.  Duperier,  E.  E.  Easterling  and  J.  D.  Martin,  for 
appellees. — The  agreement  between  John  W.  Dearing  and  J.  S.  Jordan 
on  the  8th  day  of  March,  1904,  materially  changed  the  terms  of  the 
contract  upon  which  Mrs.  Sallie  A.  Jordan,  deceased,  had  been  bound 
as  surety,  and  her  property  thereby  became  released  from  the  operation 
of  said  mortgage.  Westbrook  v.  Belton  Natl.  Bank,  97  Texas,  247; 
Durrell  v.  Farwell,  88  Texas,  107;  Ryan  v.  Morton,  65  Texas,  260; 
Lane  v.  Scott,  59  Texas,  370;  Benson  v.  Phipps,  87  Texas,  581;  Clark 
v.  Cummings,  84  Texas,  610. 

The  contract  between  Dearing  and  Jordan  purported  to  bind  only 
them  as  principals,  but  if  it  had  reserved  any  right  against  Mrs.  Sallie 
A.  Jordan,  it  would  not  have  bound  her  property,  she  not  being  a  party 
to  the  contract.  A  married  woman  can  not  be  estopped  by  the  declara- 
tions of  her  husband.  McLaren  v.  Jones,  89  Texas,  131;  Cranfill  v. 
Hayden,  97  Texas,  544. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellant 
against  appellee  to  recover  the  amount  due  upon  three  promissory  notes 
for  the  sums  of  $2500,  $1000  and  $500;  respectively,  and  to  foreclose 
a  mortgage  lien  given  to  secure  the  payment  of  said  notes  upon  lots 
Nos.  657  and  656,  and  a  strip  of  land  10  feet  in  width  off  the  north 
side  of  lot  No.  655  in  block  No.  26  of  the  city  of  Beaumont.  Plaintiff 
also  sought  to  recover  certain  taxes  and  premiums  for  insurance  on 
the  property  paid  by  him.  The  suit  is  against  J.  S.  Jordan,  Lawrence  R. 
Jordan  and  Willie  M.  Jordan.  The  material  allegations  of  the  pleadings 
brieflv  stated  are  as  follows: 

The  amended  petition  upon  which  the  cause  was  tried  alleges  in  sub- 
stance that  Lawrence  R.  Jordan  was  a  minor,  the  son  of  Mrs.  Sallie  A. 
Jordan,  deceased ;  that  there  had  been  no  administration  on  her  estate, 
but  that  J.  S.  Jordan  had  qualified  as  survivor  in  community  of  the 
estate  of  himself  and  his  deceased  wife,  Sallie  A.  Jordan;  that  Willie 
M.  Jordan  was  the  present  wife  of  J.  S.  Jordan. 

That  on  July  28,  1899,  J.  S.  Jordan  and  Sallie  A.  Jordan  borrowed 
from  the  Fidelity  Savings  Association  $2500  on  stock  which  they  owned 
in  said  Association  as  evidenced  by  certificate  No.  120.    To  secure  this 
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loan  they  executed  a  deed  of  trust  on  lots  657,  656  and  ten  feet  off  the 
north  side  of  lot  655  in  block  26  of  the  original  town  of  Beaumont, 
Jefferson  County,  Texas;  that  on  December  28,  1899,  J.  S.  Jordan  and 
his  wife,  Sallie  A.  Jordan,  borrowed  $1000  from  the  Fidelity  Savings 
Association  on  stock  in  that  Association  owned  bv  them,  as  evidenced 
by  certificate  No.  350,  and  gave  a  deed  of  trust  to  secure  said  money  on 
the  same  property  as  hereinbefore  described;  that  these  deeds  of  trust 
Ecured  all  taxes  and  premiums  on  fire  insurance  paid  by  the  Fidelity 
Savings  Association,  or  the  owners  and  holders  of  said  indebtedness, 
and  the  lien  was  given  on  the  property  hereinbefore  described  to  secure 
any  sums  so  paid  out,  which  were  to  bear  interest  at  the  rate  of  ten 
per  cent  per  annum. 

That  Sallie  A.  Jordan  died  on  July  4,  1900,  intestate,  and  left  Law- 
rence E.  Jordan  as  her  only  heir;  that  thereafter,  on  December  2,  1900, 
J.  S.  Jordan  married  the  defendant,  Willie  M.  Jordan,  and  they  are 
now  husband  and  wife;  that  on  February  25,  1901,  J.  S.  Jordan  and 
Willie  M.  Jordan  became  the  owners  of  stock  in  the  Fidelity  Savings 
Association  as  evidenced  by  certificate  No.  1228,  and  borrowed  $500 
from  that  Association  to  secure  which  they  executed  their  deed  of  trust 
on  their  interest  in  the  property  hereinbefore  described. 

That  on  March  8,  1904,  plaintiff,  at  the  instance  of  J.  S.  Jordan,  pur- 
chased the  notes  and  liens  and  paid  insurance  and  taxes  due  on  said 
notes,  being  $3106.96,  besides  taxes  and  insurance  in  the  sum  of  $176.75. 
That  subsequently,  towit,  on  January  3,  1906,  plaintiff  purchased  said 
property  at  tax  sale  for  taxes,  paying  therefor  $226.11,  and  also  paid 
$75  insurance,  of  which  $25  had  been  returned  to  him,  leaving  $50 
due.  Plaintiff  sought  judgment  against  J.  S.  Jordan  for  all  said  in- 
debtedness, and  a  foreclosure  upon  said  property  above  described;  also 
costs  of  suit  and  attorney's  fees. 

The  defendant,  Lawrence  E.  Jordan,  by  his  amended  answer  filed 
March  18,  1909,  on  which  he  went  to  trial,  after  the  general  demurrer 
and  special  exception  and  general  denial,  specially  denied  that  J.  S. 
Jordan  was  ever  guardian  of  his  estate  or  authorized  to  act  for  him  as 
guardian  of  his  property,  or  make  any  contract  for  or  on  his  behalf 
affecting  the  property  in  any  way.  He  further  alleged  the  death  of  his 
mother  and  that  the  property  sought  to  be  foreclosed  upon  was  the 
separate  property  of  his  mother ;  that  his  mother,  Mrs.  Sallie  A.  Jordan, 
was  a  surety  upon  the  contracts  sought  to  be  foreclosed  upon,  and  her 
estate  being  such  surety,  the  plaintiff  and  J.  S.  Jordan  entered  into  a 
new  contract,  which  is  attached  to  his  answer,  by  virtue  of  which  the 
property  sought  to  be  foreclosed  upon  was  released.  He  also  alleges 
that  the  contract  sought  to  be  foreclosed  upon  was  usurious.  He  further 
alleged  that  at  the  date  of  the  last  deed  of  trust  executed  by  J.  S.  Jor- 
dan and  Willie  M.  Jordan,  they  had  no  interest  whatever  in  said  prop- 
erty and  no  authority  to  encumber  the  same  with  any  lien.  He  further 
alleged  that  the  property  sought  to  be  foreclosed  upon  was  the  home- 
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stead  of  J.  S.  Jordan  and  Sallie  A.  Jordan  at  the  time  of  the  execution 
of  the  deeds  of  trust  sought  to  be  foreclosed. 

J.  S.  Jordan  made  a  similar  answer  as  Lawrence  B.  Jordan;  that  is 
to  say,  denying  that  he  ever  qualified  as  guardian,  claiming  that  the 
property  was  the  homestead  of  himself  and  his  deceased  wife  at  the 
time  of  the  execution  of  the  deeds  of  trust  sought  to  be  foreclosed  for 
the  $2500  and  the  $1000;  that  the  property  was  the  separate  estate 
of  Sallie  A.  Jordan ;  that  a  new  contract  had  been  entered  into,  by  and 
through  which  the  property  had  been  released;  that  the  contract  was 
usurious,  and  in  addition  pleaded  that  of  the  $2500  borrowed,  only 
$1450  was  actually  paid  him. 

The  defendant,  Willie  M.  Jordan,  wife  of  J.  S.  Jordan,  in  an  answer 
in  which  she  was  joined  by  her  husband,  pleaded  facts  similar  to  those 
alleged  by  Lawrence  B.  Jordan  and  J.  S.  Jordan,  and,  in  addition 
thereto,  alleged  that  at  the  date  of  the  execution  of  the  deed  of  trust  to 
secure  the  $500  loan,  towit,  on  February  25,  1901,  the  property  sought 
to  be  foreclosed,  upon  was  the  homestead  of  herself  and  J.  S.  Jordan. 
She  alleged  that  J.  S.  Jordan  had  no  interest  in  the  property  other  than 
his  homestead  and  a  life  estate  in  and  to  an  undivided  one-third  thereof 
during  his  natural  life. 

Plaintiff,  by  supplemental  petition,  after  the  exceptions,  answered 
the  plea  of  homestead  asserted  by  the  defendants,  alleging  that  if  Sallie 
A.  Jordan  and  J.  S.  Jordan,  and  J.  S.  Jordan  and  Willie  M.  Jordan, 
had  ever  occupied  the  property  sought  to  be  foreclosed  upon  as  a  home, 
.and  the  same  was  ever  their  home,  then  the  same  had  been  permanently 
abandoned  by  them  in  1895,  when  they  went  upon  and  occupied  T.  &  N. 
O.  section  86  as  their  home;  that  they  so  represented  to  the  agent  of 
the  Fidelity  Savings  Association  at  the  time  the  $2500  loan  was  made, 
and  also  at  the  time  of  the  $1000  loan  and  the  $500  loan;  that  said  loans 
would  not  have  been  made  except  for  said  representations  that  said  prop- 
erty was  not  the  homestead  of  the  defendants;  that  J.  S.  Jordan  was 
further  estopped  to  dispute  the  amount  due  as  he  represented  to  the 
plaintiff  that  there  was  due  $3106.96  on  the  notes  and  $176.75  insur- 
ance, and  by  virtue  of  said  representations  plaintiff  purchased  said  notes. 

Plaintiff  further  alleged  that  in  so  far  as  the  $2500  was  concerned, 
Sallie  A.  Jordan  and  J.  S.  Jordan  had,  prior  to  July  28,  1899,  procured 
various  and  sundry  loans  on  the  property  sought  to  be  foreclosed  upon, 
setting  them  out  specifically  in  his  supplemental  petition.  That  the 
$2500  was  borrowed  for  the  purpose  of  discharging  these  deeds  of  trust, 
and  was  used  for  said  purpose,  and  to  that  extent  the  property,  if  it 
was  the  separate  property  of  Sallie  A.  Jordan,  was  benefited  and  the 
same  was  for  the  improvement  and  benefit  of  her  separate  property. 

The  defendants,  J.  S.  Jordan  and  Lawrence  Jordan,  both  filed  supple- 
mental answers  to  the  supplemental  petition,  alleging  more  fully  a  home- 
stead interest  in  said  property  sought  to  be  foreclosed  upon ;  that  section 
86  was  not  their  home,  and  the  claim  or  interest  of  Jordan  and  his  wife 
thereto  was  such  that  they  could  not  have  had,  and  did  not  have,  any 
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homestead  interest  therein,  and  that  section  86  belonged  to  the  State 
of  Texas,  and  the  bid  of  J.  S.  Jordan  to  purchase  the  same  had  been  re- 
jected by  the  State ;  that  they  expected  to  return  and  occupy  the  property 
sought  to  be  foreclosed  upon.  They  denied  that  any  of  the  $2500  was 
used  to  pay  off  any  liens  upon  the  property  sought  to  be  foreclosed  upon, 
and  also  pleaded  the  two  and  four  years  statute  of  limitations. 

The  case  was  submitted  to  a  jury  upon  special  issues  and,  upon  the 
findings  of  the  jury  supplemented  by  additional  findings  of  fact  by  the 
court,  judgment  was  rendered  in  favor  of  the  plaintiff  against  J.  S. 
Jordan  for  the  sum  of  $3822.05,  with  ten  per  cent  interest  thereon  from 
the  date  of  said  judgment  and  an  additional  ten  per  cent  as  attorney's 
fees,  and  in  favor  of  the  other  defendants  that  plaintiff  take  nothing 
as  against  them,  and  refusing  to  establish  and  foreclose  any  lien  upon 
the  property  in  controversy,  except  for  the  taxes  and  insurance. 

For  the  purposes  of  this  opinion  the  following  is  a  sufficient  statement 
of  the  evidence  and  of  the  facts  found  bv  the  jurv  and  trial  court : 

The  notes  sued  on  and  the  trust  deeds  mentioned  in  the  petition  were 
executed  as  alleged. 

At  the  dates  of  the  execution  of  the  $2500  and  the  $1000  notes  the 
property  described  in  said  trust  deeds  was  the  separate  property  of  Mrs. 
Sallie  A.  Jordan.  There  is  evidence  tending  to  show  that  at  and  before 
the  execution  of  said  trust  deeds  the  property  was  the  homestead  of  Sallie 
A.  Jordan  and  her  husband,  J.  S.  Jordan.  Prior  to  and  at  the  time  of 
the  execution  of  said  instruments  and  as  an  inducement  to  the  Loan 
Company  to  make  said  loan,  Sallie  A.  Jordan  and  J.  S.  Jordan  made 
written  statements  declaring  that  the  property  was  not  their  homestead, 
and  these  statements,  taken  in  connection  with  the  fact  that  thev  were 

'  %■' 

then  residing  upon  other  property,  which  they  designated  in  said  state- 
ment as  their  homestead,  justify,  if  they  do  not  compel,  the  finding 
which  was  returned  by  the  jury,  that  said  J.  S.  Jordan  and  wife,  and 
those  claiming  under  them,  are  estopped  from  asserting,  as  against  the 
holder  of  said  notes  and  trust  deeds,  that  the  property  was  their  home- 
stead at  the  time  said  instruments  were  executed. 

Sallie  A.  Jordan  died  on  July  4,  1900,  and  the  minor  defendant,  Law- 
rence B.  Jordan,  is  her  only  surviving  child.  J.  S.  Jordan  married 
the  defendant,  Willie  M.  Jordan,  on  December  2,  1900.  At  the  time  of 
execution  of  the  $500  note  by  said  J.  S.  and  Willie  M.  Jordan  and  the 
deed  of  trust  given  by  them  on  the  property  in  controversy  to  secure  said 
note,  they  were  not  living  on  the  property,  but  there  is  evidence  tending 
to  show  that  it  had  never  been  permanently  abandoned  by  J.  S.  Jordan 
as  his  homestead,  and  the  court  so  found.  The  court  furtjier  finds,  upon 
amply  sufficient  evidence,  that  said  defendants  are  estopped  from  as- 
serting any  homestead  rights  in  said  property  against  the  holder  of  said 
note.  Willie  M.  Jordan  signed  this  note  as  surety  for  her  husband.  A 
large  portion  of  the  money  for  which  the  $2500  note  was  given  was 
borrowed  foT  the  purpose  of  discharging  then  existing  liens  upon  the 
Vol.  LXTI  Civil— 8. 
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property  in  controversy,  and  the  evidence  shows  that  one  of  said  liens  in 
favor  of  H.  H.  Forward  was  given  to  secure  money  used  in  making  im- 
provements upon  said  property  which  was,  as  before  stated,  the  separate 
property  of  Sallie  A.  Jordan. 

On  March  8,  1904,  defendant,  J.  S.  Jordan,  having  theretofore  made 
default  in  the  payment  of  certain  installments  of  principal  and  interest 
which  had  become  due  upon  the  notes  before  described,  and  all  of  said 
notes  being  then  due  and  payable  at  the  option  of  the  holder  thereof, 
requested  the  plaintiff  to  purchase  the  notes  and  securities  from  the  Loan 
Company.  Plaintiff  complied  with  this  request  and  the  notes  were 
transferred  to  him  by  the  Loan  Company,  and  the  said  defendant  at 
the  same  time  executed  and  delivered  to  plaintiff  the  following  instru- 
ment : 

"Memorandum  of  Loan. — This  Memorandum  of  Loan,  made  by  John 
W.  Dearing  to  J.  S.  Jordan,  made  this  8th  day  of  March,  witnesseth: 

"That  the  said  John  W.  Dearing  has  this  day  loaned  to  said  Jordan, 
and  at  his  request  has  taken  over  the  securities  executed  by  the  said 
J.  S.  Jordan  to  the  Fidelity  Savings  Association,  as  follows,  towit: 

"First.  One  deed  of  trust  to  secure  the  payment  of  $2500,  dated 
July  29,  1899,  and  recorded  in  M.  &  L.  Records  of  Jefferson  County, 
Texas,  in  vol.  14,  pages  112  to  117. 

"Second.  One  deed  of  trust  to  secure  the  payment  of  $1000,  dated 
December  28,  1899,  and  recorded  in  the  M.  &  L.  Records  of  Jefferson 
County,  Texas,  in  vol.  15,  pages  26  et  seq. 

"Third.  One  deed  of  trust,  dated  February  25,  1901,  and  duly  re- 
corded in  the  M.  &  L.  Records  of  Jefferson  County,  Texas,  in  vol.  17, 
pages  167  et  seq.,  said  mortgage  to  secure  the  payment  of  $500. 

"That  the  said  John  W.  Dearing  has  paid  to  the  said  Fidelity  Savings 
Association  for  said  loans  or  securities  at  the  request  of  the  said  J.  S. 
Jordan  the  sum  of  $3106.96,  that  he  has  also,  as  provided  in  said  deeds 
of  trust,  paid  the  insurance  now  due  and  payable  on  said  property  de- 
scribed and  covered  by  said  deeds  of  trust,  and  the  sum  of  $176.75,  ag- 
gregating in  all  the  sum  of  $3283.75;  that  all  of  said  securities  held  by 
the  said  Fidelity  Savings  Association  have  been  transferred  by  said 
Association  to  the  said  John  W.  Dearing  by  the  request  of  the  said 
J.  S.  Jordan. 

"It  is  agreed  and  understood  that  all  payments  made  by  the  said 
Jordan  or  by  any  one  for  him  to  reduce  said  loan  and  pay  the  same  off, 
shall  be  applied  in  the  following  order:  First,  to  the  payment  of  the 
last  deed  of  trust  herein  described,  towit,  the  indebtedness  recited  in 
the  deed  of  trust  recorded  in  vol.  17,  pages  167  et  seq.,  of  the  mortgage 
and  lien  records  of  Jefferson  County,  Texas;  and  then  to  the  payment 
of  the  debt  recited  above  as  the  second  deed  of  trust;  and  then  to  the 
payment  of  the  first  debt  recited  herein. 

"That  the  said  John  W.  Dearing  has  agreed  to  extend  the  payments 
on  the  said  indebtedness  so  that  it  shall  be  paid  to  him  as  follows,  to- 
wit :    One  thousand  dollars  to  be  paid  in  two  years  from  date  hereof,  and 
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the  balance  to  be  paid  in  four  years  from  this  date;  interest  to  be  paid 
semi-annually  from  this  date,  that  is,  the  8th  day  of  March,  1904.  Pro- 
vided, however,  that  the  failure  to  pay  any  installment  of  interest  shall 
at  the  election  of  the  said  John  W.  Dearing,  or  the  failure  to  pay  any 
of  the  installments  of  the  principal  sum  to  be  paid,  shall  at  the  election 
of  said  John  W.  Dearing,  relieve  him  of  any  obligation  to  extend  said 
payments  and  the  original  contracts  shall  stand  in  full  force  and  effect 
as  set  out  and  described  in  said  deed  of  trust. 

"It  is  understood  that  the  said  John  W.  Dearing  is  to  stand  in  the 
same  position  and  to  have  all  the  rights  that  the  Fidelity  Savings  Asso- 
ciation has  or  holds  bv  virtue  of  the  deeds  of  trust  as  hereinbefore  set 
out  and  described. 

(Signed)     "J.  S.  Jordan, 

"For  self  and  as  guardian  for  his  son, 

"Lawrence  R.  Jordan/' 

Defendant,  J.  S.  Jordan,  failed  to  make  the  payments  upon  said 
indebtedness  as  provided  in  this  agreement,  and  plaintiff,  under  the 
terms  of  said  agreement,  brought  this  suit  upon  the  original  contracts 
evidenced  by  said  notes  and  trust  deeds  before  described. 

A  discussion  in  detail  of  the  various  assignments  presented  in  appel- 
lant's brief  is  unnecessary  and  would,  we  think,  be  unprofitable,  and  we 
will  content  ourselves  with  a  statement  of  our  conclusions  upon  the  ma- 
terial questions  raised  by  appellant. 

We  agree  with  the  trial  judge  in  his  conclusion  that  the  agreement 
between  J.  S.  Jordan  and  the  plaintiff,  before  set  out,  so  materially 
changed  the  original  contracts  as  to  release  any  surety  upon  such  con- 
tracts who  had  not  consented  to  such  change,  and  that  in  so  far  as  the 
property  in  question,  which  was  the  separate  property  of  Mrs.  Sallie 
A.  Jordan,  stood  as  security  for  the  individual  debt  of  J.  S.  Jordan, 
the  lien  given  by  Mrs.  Jordan  to  secure  said  debt  was  released  by  said 
change  in  the  provisions  of  the  contract.  Under  the  original  contracts 
the  principal  of  the  debt  was  payable  in  monthly  installments,  each  in- 
stallment being  one-hundredth  part  of  the  principal,  and  the  accrued 
interest  on  the  whole  indebtedness  was  also  payable  monthly.  Under 
the  agreement  made  with  plaintiff  no  part  of  the  principal  could  be  paid 
before  two  years,  and  the  interest  on  the  whole  indebtedness  was  to  be 
paid  every  six  months.  It  can  not  be  said  that  this  was  not  a  material 
change  in  the  contract.  It  is  often  much  less  onerous  to  pay  a  debt  in 
monthly  installments  than  to  pay  the  whole  amount  at  the  end  of  the 
loan  period,  and  one  who  has  agreed  to  become  surety  for  such  pay- 
ment in  installments  should  be  held  released  when  the  creditor,  bv  a 
binding  agreement  with  the  principal  debtor  made  without  the  con- 
sent of  the  surety,  places  himself  in  such  position  that  he  can  not  en- 
force payment  in  installments  in  accordance  with  the  contract  made  by 
the  suretv. 

The  consideration  for  plaintiff's  promise  not  to  enforce  the  payment 
of  the  debt  in  monthly  installments  was  the  promise  and  agreement  of 
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Jordan  to  pay  interest  on  the  entire  debt  for  two  years.  This  consid- 
eration made  the  agreement  valid  and  binding,  and  this  change  in  the 
original  contract  was  material  and  operated  as  a  release  of  the  sureties 
upon  the  original  contracts.  Lane  v.  Scott,  57  Texas,  370;  Ryan  v. 
Morton,  65  Texas,  260 ;  Durrell  v.  Farwell,  88  Texas,  107 ;  Westbrook  v. 
Bolton  Natl.  Bank,  97  Texas,  246 ;  Wofford  v.  Unger,  55  Texas,  480. 

The  evidence,  as  before  stated,  shows  that  a  portion  of  the  money  repre- 
sented by  the  $2500  note  was  borrowed  by  Mrs.  Jordan  and  her  husband 
for  the  purpose  of  discharging  previous  liens  on  the  property.  As  to 
the  portion  of  the  loan  used  for  this  purpose,  as  well  as  for  the  sums 
expended  by  plaintiff  under  the  provisions  of  the  deed  of  trust  in  pay- 
ing taxes  and  premiums  for  insurance  on  the  property,  Mrs.  Sallie  A. 
Jordan  was  not  a  surety.  This  money  having  been  borrowed  and  used 
for  the  benefit  of  her  separate  property  she  and  the  property  were  pri- 
marily liable  therefor,  and  the  change  in  the  contract  made  by  plaintiff 
and  the  defendant  subsequent  to  Mrs.  Jordan's  death,  did  not  release 
the  property  from  the  lien  securing  the  money  so  used,  and  the  trial 
court  should  have  held  the  property  liable  therefor.  Sayles*  Civ.  Stats., 
art.  2970;  Cartwright  v.  Hollis,  5  Texas,  153;  Butler  v.  Robinson,  11 
Texas,  71;  Perkins  v.  Baker,  38  Texas,  46;  Evans  v.  Gray,  38  Texas 
Civ.  App.,  442  (86  S.  W.,  375) ;  Vogel  v.  Leichner,  1  N.  E.,  554. 

Upon  the  death  of  Mrs.  Sallie  A.  Jordan  a  life  estate  in  one-third 
of  the  property  vested  in  defendant  J.  S.  Jordan,  and  he  being  estopped 
from  asserting  against  the  plaintiff  any  homestead  rights  in  the  prop- 
erty, plaintiff  is  entitled  to  a  foreclosure  of  his  lien  upon  said  life  in- 
terest for  all  of  the  indebtedness  due  by  him  on  said  notes. 

The  deeds  of  trust  given  to  secure  the  $2500  and  the  $1000  notes  con- 
tain covenants  of  general  warranty,  and  under  the  well  settled  rule  that 
an  after-acquired  title  of  a  vendor  who  has  warranted  the  title  to  the 
property  inures  to  the  benefit  of  his  vendee,  the  life  estate  of  J.  S.  Jor- 
dan as  soon  as  the  title  thereto  was  cast  by  the  death  of  Mrs.  Jordan, 
became  subject  to  the  liens  created  by  said  trust  deeds. 

In  so  far  as  the  deed  of  trust  to  secure  the  $500  note  is  concerned, 
the  life  estate  in  J.  S.  Jordan  had  vested  before  the  execution  of  the 
trust  deed  and  the  title  thereto  was  conveyed  by  the  trust  deed  for  the 
purpose  of  securing  said  note. 

The  defendants  being  estopped  from  asserting  any  homestead  rights 
in  the  property  against  plaintiff's  claim,  there  can  be  no  reason  in  law 
or  in  equity  for  relieving  the  life  estate  of  J.  S.  Jordan  in  the  property 
from  liability  for  the  amount  due  plaintiff  on  said  notes. 

The  improvements  placed  upon  the  property  by  J.  S.  Jordan,  the  life 
tenant  after  the  death  of  Mrs.  Sallie  A.  Jordan,  can  not  be  made  an 
encumbrance  upon  the  estate  of  the  remainderman,  Lawrence  R.  Jor- 
dan, and  J.  S.  Jordan  is  entitled  to  no  compensation  therefor.  Clift 
v.  Clift,  72  Texas,  144.  Said  improvements  have  become  a  part  of  the 
estate  of  the  remainderman  and  can  not  be  separated  therefrom  and 
held  subject  to  the  lien  created  by  said  trust  deeds,  and  the  only  interest 
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of  said  J.  S.  Jordan  which  can  be  subjected  to  such  lien  is  his  life 
estate  in  one-third  of  the  property. 

The  finding  of  the  court  and  jury  that  defendants  were  estopped 
from  asserting  homestead  rights  in  the  property  against  plaintiff's  claim, 
makes  it  unnecessary  for  us  to  pass  upon  the  question  of  whether  the 
evidence  is  sufficient  to  sustain  the  finding  that  the  property  was  the 
homestead  of  the  defendant  J.  S.  Jordan  at  the  time  said. trust  deeds 
were  executed,  and  in  view  of  another  trial  we  refrain  from  discussing 
the  evidence  or  expressing  any  conclusion  upon  this  issue. 

For  the  errors  before  pointed  out  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


International  &  Great  Northern  Railroad  Company  v.  Josie  E. 

Bell. 

Decided  June  30,  1910. 

1.— -Trial — Withdrawal  of  Issues. 

The  fact  that  much  testimony  had  been  introduced  upon  certain  issues 
raised  by  the  pleadings,  but  which  issues  were  by  the  charge  of  the  court  sub- 
sequently withdrawn  from  the  jury,  would  not  necessarily  be  cause  for  reversal. 
If  the  testimony  is  such  that  a  jury  of  practical  and  average  intelligence  could 
separate  that  part  of  it  relating  to  the  issue  still  left  for  their  consideration 
from  that  part  relating  to  the  issues  which  had  been  wihdrawn,  an  appellant 
would  have  no  cause  of  complaint. 

2. — Railroad — Grading  Street — Damages — Ordinance. 

A  railroad  company  can  not  use  a  city  ordinance  as  a  defense  in  a  suit 
by  an  abutting  property  owner  for  damages  resulting  from  raising  the  grade 
of  a  street,  when  the  ordinance  authorizing  the  work  to  be  done  was  passed  at 
the  instance  and  for  the  benefit  of  the  company. 

3. — Same — Abutting  Property  Owners — Pleading. 

In  a  suit  by  an  abutting  property  owner  against  a  railroad  company  for 
damages  for  raising  the  grade  of  the  street  in  front  of  plaintiff's  property, 
thereby  impairing  the  means  of  ingress  to  and  egress  from  said  property,  plead- 
ing considered,  and  held  sufficient. 

4. — Same — Damages — Non-expert  Testimony. 

It  is  not  necessary  that  a  witness  be  a  real  estate  expert  in  order  to  qualify 
him  to  testify  as  to  depreciation  in  the  value  of  property  caused  by  the  con- 
struction of  railroad  tracks,  switches,  etc.,  nearby.  It  is  sufficient  if  the  witness 
has  had  experience  with  real  estate  in  the  neighborhood  and  is  familiar  with 
the  values. 

5. — Trial — Refusal  of  Witness  to  Answer. 

A  plaintiff  having  testified  that  she  could  not  separate  the  damage  to  her 
property  (by  the  construction  of  a  railroad  in  an  adjacent  street)  from  the 
value  of  the  property,  it  was  not  reversible  error  for  the  court  to  refuse  to 
compel  her  to  answer  what  she  would  take  for  said  property  at  the  time  of 
the  trial,  although  she  had  previously  testified  as  to  the  damage  to  the  property. 


118  Texas  Civil  Appeals  Keports,  Vol.  62.  [June, 

6. — Charge — Measure  of  Damage — Error  of  Omission. 

An  error  in  a  charge  in  instructing  that  the  measure  of  damage  to  prop- 
erty would  be  the  difference  in  the  value  (instead  of  the  market  value)  of  the 
property  before  and  after  it  was  damaged  would  be  an  error  of  omission,  which 
must  be  cured  by  a  requested  charge. 

7. — Special  Charge — Requisites. 

A  special  charge,  in  order  to  require  an  elaboration  of  a  general  charge, 
should  be  addressed  to  the  trial  court  in  such  form  that  the  particular  request 
would  be  brought  directly  and  unmistakably  to  the  knowledge  of  the  court.  A 
desired  instruction  is  not  properly  requested  when  contained  only  in  a  requested 
instruction  which   includes  other  propositions. 

8. — Railroad — Abutting  Property  Owner — Remedy. 

A  property  owner  is  not  required  to  adjust  his  premises  to  the  new  condi- 
tions and  overcome  the  damages  resulting  from  the  construction  of  a  railroad 
nearby,  instead  of  resorting  to  a  suit  for  damages. 

9. — Same — Measure  of  Damage — Harmless  Error. 

The  undisputed  evidence  being  to  the  effect  that  the  values  of  property 
in  the  vicinity  of  plaintiffs'  had  constantly  increased  Bince  and  on  account  of 
the  building  of  certain  railroad  terminals  nearby,  a  charge  to  the  jury  to  find 
for  the  defendant  railroad  company  if  they  believed  that  plaintiff's  property 
was  worth  as  much  or  more  now  without  reference  to  the  general  increase  in 
values,  than  it  would  have  been,  had  the  work  complained  of  not  been  done,  etc., 
was  prejudicial  to  the  plaintiff  rather  than  the  defendant,  and  the  defendant 
could  not  therefore  complain  of  the  use  of  the  word  "now." 

10. — Same — Common  Benefits. 

Plaintiff's  suit  being  for  damages  to  her  property  by  obstructing  the  access 
to  the  same  by  raising  the  grade  of  the  street  and  increasing  the  number  of 
railroad  tracks  thereon,  the  fact  that  her  property  in  common  with  that  of  all 
others  in  the  community  was  benefited  by  the  establishment  of  a  depot  and 
other  improvements  as  a  component  part  of  the  construction  complained  of,  was 
irrelevant  and  immaterial. 

1 1. — Same — Limitation. 

The  statute  of  limitation  will  not  bar  a  suit  for  damages  to  abutting  prop- 
erty by  raising  the  grade  of  the  street  and  laying -tracks  thereon,  when  the  work 
complained  of  lacked  substantial  completion  until  within  two  years  of  filing 
the  suit. 

ON   REHEARING. 

12. — Charge — Alternative  Presumed. 

A  charge  to  find  for  the  plaintiff  for  the  reduction  of  value,  if  any,  of  her 
property  arising  from  the  causes  alleged,  was  in  effect  a  charge  to  "find  for 
defendant  if  the  jury  found  no  reduction  of  value. 

Appeal  from  the  61st  Judicial  District,  Harris  County.     Tried  below 
before  Hon.   Xorman  G.   Kittrell. 

King  cf  Morris,  general  attorneys,  and  Wilson.  Dabney  &  Meachum, 
for  appellant. 

Hutchison,  Campbell  <f-  TTiitchrson.  for  appellee. 

JAMES,  Ohikf  JrsTTCK.— Mrs.  Bell's  amended  petition  alleged  own- 
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ership  of  a  lot  in  Houston,  Texas,  fronting  on  Commerce  Street;  that 
about  August  1,  1905,  the  defendant  company  placed  in  front  of  said 
premises  on  Commerce  Street  a  railroad  track  and  spur  which  took  up 
said  street  and  a  good  portion  of  the  sidewalk,  and  destroyed  the  ingress 
and  egress  which  she  had  theretofore  had  in  front  of  her  property,  and 
that  defendant,  at  about  the  same  time  and  as  a  part  of  said  work, 
raised  the  grade  of  the  street  in  front  of  the  property,  elevating  the 
same  above  the  level  of  plaintiff's  premises,  so  that  the  drainage  from 
said  street  and  railroad  track  was  thrown  onto  her  property  and  after 
each  rainfall  same  would  be  flooded. 

Like  allegations  were  made  by  paragraph  IV  of  the  pleading  of  a 
side  track  and  spur  placed  by  defendant  at  the  same  time  and  as  part 
of  the  same  work  on  Austin  Street  (a  side  street).  Paragraph  V  alleged 
that  prior  to  the  time  defendant  placed  its  roadbed,  track  and  switch 
on  Commerce  Street,  and  its  roadbed  and  spur  on  Austin  Street,  her 
property  was  dry,  well  drained  and  accessible  for  all  purposes;  that 
plaintiff's  ingress  and  egress  was  free  and  unobstructed;  that  her  place 
was  a  desirable  and  valuable  property  bringing  the  reasonable  rental 
of  one  hundred  dollars  a  month.  Paragraph  VI  alleged  that  by  reason 
of  such  acts  the  property  was  greatly  damaged  and  deteriorated  in  value 
because  undesirable  for  rental  purposes,  and  had  its  rental  value  practi- 
cally destroyed.  Paragraph  VII  alleged  that  by  reason  of  said  acts  her 
property  was  depreciated  in  value  ten  thousand  dollars. 

Defendant's  answer  is  very  extensive  and  we  may  be  excused  for 
adopting  appellant's  own  digest  of  the  same,  which  is  in  these  words: 
"The  defendant  pleaded  the  general  issue,  limitations,  the  existence  of 
tracks  upon  the  street,  the  history,  the  railroads,  its  predecessors  in  title 
from  the  year  1889  down,  and  other  defenses,  to  he  set  out;  and  also 
contended  that  the  elevating  of  the  grade  was  a  matter  of  the  city  of 
Houston,  compelled  by  the  city,  for  which  defendant  was  not  liable." 
A  verdict  was  returned  for  plaintiff  in  the  sum  of  $1500. 

The  court,  by  its  charge,  eliminated  from  the  case  the  issue  of  water 
being  drained  onto  or  repelled  back  on  the  property;  also  the  matter 
alleged  by  plaintiff  in  regard  to  Austin  Street,  and  expressly  confined 
the  jury  to,  and  submitted  the  case  only  on.  the  issue  of  limitations  and 
the  issue  of  damages  to  the  property  by  the  obstruction  of  the  ingress 
and  egress  occasioned  by  the  grade,  track  and  spur  on  Commerce  Street. 

It  appears  that  testimony  was  extensively  gone  into  touching  the  other 
issues,  and  it  is  a  point  insisted  on  by  appellant  in  its  brief  that  the 
trial  lasted  several  days,  that  a  mass  of  testimony,  not  less  than  half 
of  the  whole  testimony,  of  a  nature  that  addressed  itself  to  the  emo- 
tions and  sympathies  of  the  jurors  was  taken  upon  the  issue  of  drainage, 
or  flooding  of  plaintiff's  property  and  the  damage  thereby  sustained; 
that  stieh  issues  were  not  withdrawn  nor  eliminated  until  so  done  by 
the  charge  which  was  after  the  arguments  to  the  jiiry,  and  that,  pre- 
sumably, such  testimony  had  been  dwelt  upon  in  the  argument,  hence 
it  was  not  practicable  to  strike  out  the  mass  of  testimony  and  a  great 
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part  of  the  pleading,  erroneously  admitted  and  sustained,  and  at  the 
same  time  insure  defendant  a  fair  trial  by  the  jury  on  the  issues  that 
were  submitted.  It  appears  that  defendant  had  a  number  of  bills  of 
exceptions  to  such  testimony,  seventeen  in  number,  whether  good  or  not, 
is  not  material  in  this  connection.  It  is  also  insisted  in  this  contention 
that  it  was  impossible  to  discriminate  in  reference  to  the  testimony  upon 
the  issues,  "there  being  no  estimate  in  the  evidence  of  the  amounts  of 
damages  apportionable  to  the  several  bases  testified  to." 

Upon  this  subject  our  views  may  readily  be  stated.  We  must  assume 
that  the  jury  were  men  of  practical  and  average  intelligence,  and,  there- 
fore, that  they  must  have  understood  the  charge  and  its  effect  upon  the 
issues  and  testimony. 

At  the  same  time  if,  as  claimed,  there  was  nothing  in  the  testimony 
which  enabled  the  jury  to  arrive  at  the  damage  done  the  property  by 
reason  of  the  obstructed  ingress  and  egress,  or  a  separation  of  the  testi- 
mony was  impracticable,  then  this  verdict  must  have  been  arrived  at 
otherwise  than  by  proper  means  and  should  not  be  allowed  to  stand. 

An  examination  of  the  statement  of  facts  will  show  that  appellant  has 
magnified  the  difficulties  attending  the  testimony.  It  appears  to  us  that 
there  was  testimony  which  related  solely  to  the  damages  sustained  by 
the  obstruction  of  ingress  and  egress  from  the  road  and  grading  upon 
Commerce  Street,  enabling  the  jury  to  readily  direct  themselves  to  that 
question. 

The  claim  that  the  testimony  taken  on  the  subject  of  flooding  the 
property  was  inflammatory  and  excited  the  sympathies  and  emotions  of 
the  jury  in  favor  of  plaintiff,  and  was  calculated  to  lead  the  jury  to  ex- 
cess in  measuring  the  damages  on  the  issue  that  was  submitted,  is  not 
well  founded  if  we  presume,  as  we  should,  that  the  jury  were  possessed 
of  ordinary  comprehension  and  if  we  consider  the  verdict  rendered, 
which  does  not  bear  any  indication  of  the  pressure  of  said  influence. 

The  above  views  necessitate  the  overruling  of  appellant's  assignments 
of  error  tfos.  1.  to  21,  41  to  55,  and  59  to  71. 

Fnder  assignments  22  to  40  appellant  relies  on  the  following  propo- 
sition of  law: 

"The  elevation  of  the  street  was  the  act  of  the  city,  or  an  act  for 
which  the  railroad  is  in  no  respect  liable,  and  the  court  erred  in  per- 
mitting matters  to  go  to  the  jury  for  recovery  because  of  the  elevation 
of  the  grade  of  the  street,  over  the  defendant's  continuous  exceptions, 
ihere  being  no  action  in  that  regard  against  the  railroad,  and  no  obli- 
gation to  put  culverts  through  the  elevated  street,  the  shedding  of  water 
off  the  street  and  the  expelling  of  water  back  therefrom  not  being  ac- 
tionable at  common  law,  and  the  common  law  not  being  changed  by  a 
statute  as  to  a  street." 

The  point  relied  on  appears  to  be  that  the  city,  by  its  charter,  was 
vested  with  the  power  to  "lay  out,  establish,  .  .  .  alter,  widen,  ex- 
tend, grade  .  .  .  maintain  and  improve  streets,"  etc.,  and  that  the 
city  required  the  railroad  to  elevate  the  grade  of  this  street  sixteen 
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inches  in  front  of  plaintiff's  property,  and  this  was  done  and,  conse- 
quently, defendant  having  acted  in  this  matter  under  compulsion,  was 
not  liable  for  the  raising  of  the  grade. 

It  is  impossible  to  conceive  that  the  city  would  attempt  to  exercise 
the  power  of  directing  any  person  or  corporation  to  raise  the  grade  of 
its  street  unless  it  be  as  a.  condition  to  some  use  the  person  or  corpora- 
tion desired  to  make  of  the  street  to  further  its  own  use.  We  find  here 
that  on  the  street  as  it  was,  defendant  already  had  a  single  track;  that 
it  had  undertaken  to  locate  a  station  and  terminals  in  the  vicinity  and 
required  a  more  extensive  use  of  the  street  to  accommodate  its  tracks 
for  these  purposes;  that  defendant  was  granted  the  privilege,  and  what 
was  required  to  be  done  to  the  street  by  the  ordinance  or  ordinances 
granting  the  privilege  were  conditions  imposed  upon  and  assumed  by 
the  defendant  in  order  to  acquire  the  privilege.  This  is  a  very  different 
thing  from  being  compelled  by  the  city  to  raise  the  grade  to  accommodate 
defendant's  purposes.  It  was  testified  to  by  Crittenden,  defendant's 
chief  engineer,  that  the  said  ordinances  from  the  city  in  regard  to  the 
street  were  gotten  for  the  benefit  of  the  International  &  G.  N.  for  the 
purpose  of  putting  in  their  tracks.  And  that  the  original  of  the  ordi- 
nances imposed  upon  defendant,  upon  the  acceptance  of  the  grant  or 
privilege,  to  hold  and  save  the  city  harmless  from  any  claims,  demands 
and  liabilities  whatever  that  may  arise  from  the  exercise  by  it  of  the 
rights  and  privileges  granted. 

Mr.  Crittenden  further  testified:  "This  grade  raising  and  work  I  did 
down  there  under  the  ordinance  was  for  the  benefit  of  the  International 
&  G.  X.  .  .  .  These  grades  were  gotten  for  the  benefit  of  the  Inter- 
national &  G.  N.  for  the  purpose  of  putting  their  tracks  down.  .  .  . 
We  didn't  get  permission  to  do  that  last  grade  raising  in  front  of  Mrs. 
Bell's  property  until  about  June  14th.  .  .  .  There  was  a  modifica- 
tion of  said  ordinance  on  June  12th.  We  had  to  get  that  so  as  to  allow 
ns  to  fill  a  little  higher." 

It  is  evident  that  what  was  done  to  this  street  was  done  solely  by 
and  in  the  interest  of  the  defendant,  and  that  the  fixing  of  the  grade 
was  its  own  matter.  As  stated  by  appellee,  "it  set  in  motion  municipal 
functions  for  its  own  benefit  and  to  support  its  private  aims."  Where 
a  railway  company  occupies  the  attitude  of  one  compelled  by  the  city, 
in  the  exercise  of  its  powers,  to  elevate  a  street  grade,  there  would  be 
reason  for  holding  it  not  liable.  But  here  there  was  no  compulsion  of 
defendant.  It  desired  the  level  of  the  street  changed  for  its  own  and 
sole  interest,  and  itself,  not  the  city,  carried  this  into  execution.  The 
mere  fact  that  the  city  gave  its  consent  to  defendant  changing  the  grade, 
would  not  constitute  the  work  compulsory  on  defendant.  Under  our 
present  Constitution  the  city  is  liable  for  damages  to  property  occasioned 
by  it  in  changing  the  grade  of  streets.  Cooper  v.  City  of  Dallas,  83 
Texas,  239.  Under  the  facts  of  this  case  the  railway  company  is  liable. 
We,  therefore,  overrule  the  proposition,  and  also  the  72d,  73d  and  74th 
assignments  of  error. 
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The  assignments  56  to  58  are  briefed  together  and  under  it  is  a  single 
proposition  which  does  not  present  clearly  any  question,  but  as  we  make 
it  out,  the  point,  whatever  it  is,  is  based  on  that  phase  of  the  case  which 
relates  to  drainage  or  overflowing  of  the  property,  which,  as  we  have 
seen,  was  eliminated. 

Under  the  75th,  76th  and  77th  the  following  proposition  is  advanced : 
^The  court  erred  in  submitting  to  the  jury  that  they  might  grant  dam- 
ages by  reason  of  impairment  of  access  and  egress  through  the  exist- 
ence of  the  raised  grade  of  the  street,  no  damages  being  sought  in  the 
petition  on  that  ground."  We  think  this  is  a  mistaken  view  of  the 
amended  petition.  Paragraph  3  of  the  pleading  stated  that  the  track 
and  spur  on  Commerce  Street  destroyed  the  access  which  plaintiff  had 
theretofore  had  to  her  property,  aad  that  defendant,  at  or  about  same 
time  and  as  part  of  the  work  of  placing  said  track  and  spur  on  said 
street,  raised  the  grading  thereof.  Tn  paragraph  4  it  is  stated  "that 
by  reason  of  such  construction  above  complained  of  in  paragraph  3  the 
defendant  has  destroyed  the  access  which  plaintiff  theretofore  enjoyed 
to  and  from  her  property."  Paragraph  7  states  "That  by  reason  of 
the  obstruction  and  interference  with  her  ingress  and  egress  to  said 
property  and  the  raising  of  the  grade  so  as  to  subject  plaintiff's  prop- 
erty to  overflows,  and  by  reason  of  the  situation  which  the  construc- 
tion by  the  defendant  company  placed  plaintiff's  premises  in,  and  by 
reason  of  the  generally  injurious  effects  of  said  construction  as  herein 
alleged,  the  value  of  plaintiff's  property  became  depreciated,"  etc.  We 
think  the  pleading,  properly  construed,  covered  a  case  for  damages  to 
access  on  account  of  the  entire  construction. 

The  proposition  under  the  78th  and  79th  is:  "The  court  erred  in 
that  he  submitted  to  the  jury  to  award  damages  for  the  existence  of 
the  track,  switch  and  spur,  that  is,  for  the  existence  of  three  tracks  in 
front  of  plaintiff's  property,  whereas  the  petition  complained  only  of  a 
track  and  spur."  In  paragraph  3  of  the  petition  it  was  alleged  that 
defendant  placed  in  front  of  plaintiff's  premises  on  Commerce  Street 
a  railroad  track  and  spur,  which  track  and  spur  took  up  and  consumed 
almost  the  entire  street  and  a  good  portion  of  the  sidewalk.  Paragraph 
5  refers  to  the  roadbed,  track  and  switch  placed  by  defendant  on  Com- 
merce Street.  It  seems  to  us  that  it  was  evident  that  plaintiff  wTaa 
complaining  of  all  tracks  in  front  of  her  property  which  "took  up  and 
consumed  almost  the  entire  street,"  and  most  of  her  sidewalk.  The 
assignments  are  overruled. 

The  80th  assignment  is  presented  as  a  proposition,  but  being  no  propo- 
sition of  law,  as  contemplated  by  the  rules,  it  is  not  considered. 

The  81st  is  overruled,  as  it  appears  from  the  statement  that  plaintiff 
had  had  experience  with  real  property  in  the  neighborhood  and  was 
familiar  with  values.     It  was  not  necessarv  for  her  to  be  classed  as  a 

« 

real  estate  expert.     The  court  did  not  commit  error  in  allowing  her  to 
testify  on  the  subject  of  depreciation  in  value  of  her  property. 

The  matter  which  the  82d  assignment  deals  with  affords  no  reason 
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for  reversal  of  the  judgment.  Plaintiff  on  cross-examination  was  asked 
what  she  would  take  for  her  property  now,  and  she  answered  that  she 
was  unable  to  separate  the  damages  from  the  value  of  the  property — 
that  she  had  been  damaged  a  great  deal.  It  was  then  stated  to  her  that 
she  had  testified  to  the  amount  of  damages  as  an  expert,  and  she  was 
asked  to  state  the  value  of  the  property  as  it  stood,  and  she  answered 
she  could  not  say  how  much  she  would  take  for  it,  which  question  was 
repeated  and  the  witness  failed  and  refused  to  answer  it,  and  the  court 
being  moved  to  compel  her  to  answer  refused  to  do  so,  and  it  is  claimed 
that  it  was  error  not  to  compel  her  to  answer  under  these  circumstances, 
she  having  tendered  herself  as  an  expert  and  the  court  having  ruled 
that  she  had  qualified,  and  she  having  testified  assessing  her  own  dam- 
ages. She  had  just  stated  that  she  could  not  separate  the  damages  from 
the  value  of  the  property,  and  if  this  was  true,  she  could  not  otherwise 
answer  the  question,  and  the  court  could  not  with  propriety  command 
her  to  answer  further. 

The  83d,  84th,  85th  and  86th  assignments  are  grouped  and  under 
them  complaint  is  made  that  the  charge  submits  the  value  of  the  prop- 
erty before  and  after  the  obstructions  to  plaintiff's  access,  instead  of 
the  market  values.  The  rule  is,  and  is  generally  understood  and  ex- 
pressed as  being,  the  difference  in  the  values  before  and  after.  Gulf, 
C.  &  S.  F.  Ry.  v.  Hepner,  83  Texas,  141 ;  Ft.  Worth  &  R.  G.  Ry.  v. 
Downie,  82  Texas,  386.  The  rule  more  accurately  expressed  is  the  differ- 
ence in  market  value.  We  are  inclined  to  think  the  failure  to  use  the 
expression  "market  value"  was  a  matter  of  omission  on  account  of  gen- 
erality, and  if  not  satisfactory  to  appellant,  should  have  been  made  the 
subject  of  a  special  request.  In  only  one  of  the  many  special  charges 
asked,  the  17th,  is  the  matter  adverted  to,  but  this  special  instruction 
dealt  more  particularly  with  other  questions  and  was  properly  refused 
because  not  correct  on  other  questions.  In  Cowan  v.  Brett,  43  Texas 
Civ.  App.,  569  (97  S.  W.,  330),  it  was  held  that  a  desired  instruction 
is  not  properly  requested  when  contained  only  in  a  requested  instruc- 
tion which  covers  other  propositions  and  is  properly  refused  on  other 
grounds.  In  our  opinion  a  special  charge,  in  order  to  require  elabor- 
ation of  a  general  instruction,  should  be  addressed  to  the  trial  court  in 
such  form  that  the  particular  request  would  be  brought  directly  and 
unmistakably  to  its  knowledge. 

The  87th  is  not  briefed  sufiicientlv  to  merit  consideration. 

The  88th  is  overruled  as  plaintiff  was  not  required  to  adjust  her 
premises  to  the  new  conditions  and  overcome  her  damage  instead  of 
resorting  to  her  remedv  for  damages.  City  of  Ft.  Worth  v.  Howard,  3 
Texas  Civ.  App.,  437  (22  S.  W.,  1060)  ;  Texas  &  P.  Ry.  v.  Maddox,  26 
Texas  Civ.  App.,  297  (63  S.  W.,  134). 

The  89th  complains  of  this  section  of  the  charge:  "If  you  believe 
that  plaintiff's  property  was  reduced  in  value  by  the  grade  and  track  and 
spur  complained  of.  but  believe  that  said  construction  at  the  same  time 
operated,  apart  from  and  independent  of  the  increase  of  value  generally, 
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to  increase  the  value  of  her  property  to  an  extent  equal  to  the  damage, 
that  is,  that  her  property  is  worth  as  much  or  more  now,  without  refer- 
ence to  the  increase  in  values  in  the  city  generally,  as  it  would  have 
been  had  the  work  complained  of  not  been  done,  you  will  find  for  de- 
fendant." The  use  of  the  word  now  in  this  instruction  is  the  com- 
plaint, the  construction  having  been  made  several  years  previous  to  the 
trial,  and  the  measure  of  damages  being  the  difference  in  values  then. 
The  substance  of  the  charge  was :  If  you  find  that  her  property  is  worth 
as  much,  or  more,  now,  without  considering  the  general  increase  in 
values,  as  it  would  have  been  had  the  work  not  been  done,  you  will  find 
for  defendant.  The  testimony  all  being  to  the  effect  that  the  values 
of  property  in  the  vicinity  had  constantly  increased  since  and  on  ac- 
count of  this  work,  of  which  this  was  a  part,  it  seems  to  us  that  the 
instruction  was  prejudicial  to  plaintiff  rather  than  to  defendant.  If 
the  work  had  not  been  done,  plaintiff's  property  would  not  have  been 
worth  what  it  was  at  the  date  of  the  trial. 

The  90th,  91st  and  92d  are  grouped.  They  relate  to  different  sub- 
jects, and  the  propositions  under  them  present  more  than  one  question 
of  law,  and  it  is  therefore  not  considered.  A  second  proposition  is  "that 
the  mere  increase  of  operations  does  not  give  an  additional  action,  and 
the  court  erred  in  not  so  charging  on  request."  This  case  did  not  in- 
volve a  mere  increase  of  operations.  Prior  to  1905  it  appears  defend- 
ant had  a  single  track  along  the  street  about  the  middle.  The  action 
involves  the  obstruction  to  access  from  the  raising  of  the  street  and 
practically  covering  it  with  tracks,  and  the  difference  in  value  of  the 
property  with  reference  to  the  changed  conditions  concerning  access. 
Hutcheson  v.  International  &  G.  N.  Ey.  Co.,  102  Texas,  471. 

Under  assignments  93  to  98  we  have  the  proposition:  "A  plaintiff 
abutting  owner  can  not  select  a  portion  of  constructions  made  in  a 
street  as  injurious,  and  prevent  the  offsetting  of  compensating  advan- 
tages resulting  from  other  constructions  of  defendant  made  at  the  same 
time."  The  theory  of  appellant  is  that  this  being  a  part  of  a  general 
scheme  of  work  for  terminal  arrangements  or  facilities  in  the  neighbor- 
hood, including  a  depot,  "all  a  unit  and  enacted  at  the  same  time,"  it 
was  error  to  restrict  the  offsets  and  benefits  conferred,  to  work  done  on 
Commerce  Street  and  exclude  the  depot  and  other  improvements  off  of 
Commerce  Street.  Plaintiff  was  not  complaining,  and  had  no  right  to 
complain,  of  the  depot  and  other  improvements  as  injuring  access  to 
her  property.  The  placing  of  same  in  the  neighborhood,  naturally 
would  improve  the  value  of  plaintiff's  property,  but  this  would  be  in 
common  with  all  other  property  in  the  community.  Fnder  such  cir- 
cumstances, plaintiff's  damages  arising  from  the  grading  and  trackage 
in  contact  with  her  place,  are  not  affected  by  benefits  of  such  nature. 
Her  property  would  have  had  those  benefits  if  the  grading  and  tracks 
she  complains  of  had  been  located  somewhere  else,  and  access  to  her 
property  had  not  been  affected  at  all.    Pochila  v.  Calvert,  W.  &  B.  V. 
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Ry.  Co.,  31  Texas  Civ.  App.,  398  (72  S.  W.,  255) ;  Kirby  v.  Panhandle 
&  G.  Ry.  Co.,  39  Texas  Civ.  App.,  252  (88  S.  W.,  281). 

The  complaint  made  by  assignment  99  of  the  twelfth  clause  of  the 
court's  charge,  is  not  justifiable.  It  did  not,  as  we  read  the  charge,  ex- 
clude benefit  to  plaintiff's  property  if  property  on  the  same  street  was 
similarly  benefited.  The  concluding  part  of  the  charge  reads:  "But 
you  can  offset  against  such  damages,  if  any,  only  such  benefits,  if  any 
you  find  there  were,  as  were  specially  conferred  or  added  to  the  value 
of  plaintiff's  property  (in  which  the  public  did  not  participate)  as  re- 
sulted from  the  work  done  on  Commerce  Street  of  which  the  particular 
work  of  which  plaintiff  complains  was  a  component  material  part." 

The  remainder  of  the  assignments  deal  with  the  charge  submitting 
limitations,  which  was:  "In  connection  with  the  question  of  limitation 
you  are  instructed  that  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  plaintiff's  property  was  damaged  by  reason  of  the  acts  or 
constructions  complained  of  by  her,  and  believe  that  all  of  said  acts  and 
constructions  were  done  two  years  or  more  before  July  17,  1907,  the 
date  this  suit  was  filed,  you  will  find  for  defendant;  but  if  you  believe 
that  by  certain  of  the  acts  and  constructions  complained  of,  if  any, 
plaintiff  was  damaged,  and  that  such  damage  did  not  accrue  until  less 
than  two  years  before  the  filing  of  this  suit,  you  will  find  for  plaintiff 
for  such  damages  as  you  so  find  accrued  to  her  from  such  acts  or  con- 
structions as  caused  damage  less  than  two  years  before  the  filing  of  this 
suit."  We  conclude  that  under  the  evidence  the  charge  was  not  er- 
roneous. The  work  complained  of  was  not  completed  and  lacked  sub- 
stantial completion  until  within  two  years  of  the  action,  according  to 
much  of  the  testimony. 

The  complaint  as  to  paragraph  5  of  the  charge  is  overruled,  as  noth- 
ing therein  contained  could  have  misled  the  jury  in  view  of  the  spe- 
cific submission  of  the  issue  of  limitations  by  the  charge  above  copied. 
Judgment  affirmed. 

ON  MOTION  FOR  REHEARING. 

The  charge  of  the  court,  substantially  stated,  confined  the  jury  to  the 
matter  of  damage  to  plaintiff's  property  through  the  obstruction  of  ac- 
cess and  egress,  and  excluded  all  other  forms  of  damage.  They  were 
told  that  whether  any  damage  was  done,  was  for  them  to  say.  And  to 
find  for  plaintiff  for  the  reduction  of  value,  if  any,  arising  from  said 
cause.  The  above  was,  unmistakably,  to  find  for  defendant  if  they 
found  no  reduction  of  value. 

In  addition  the  court  gave- the  charge  copied  in  the  opinion  in  con- 
nection with  the  89th  assignment.  This  was  an  additional  instruction 
and  one  in  favor  of  the  defendant,  telling  the  jury  that  even  if  they 
fonnd  a  reduction  of  value,  they  would  nevertheless  find  for  defendant 
under  the  circumstances  it  set  forth.  The  said  charge  did  not  tell  the 
jnry  to  consult  values  at  the  time  of  the  trial  in  determining  whether 
or  not  a  reduction  in  value  had  been  caused,  but  told  them  what  to  do 


126  Texas  Civil  Appeals  Reports,  Vol.  62.  [June, 

after  finding  there  had  been  a  reduction  in  value,  thereby  giving  de- 
fendant the  benefit  of  certain  conditions  and  of  a  verdict  in  its  favor 
notwithstanding  some  original  injury  to  the  value  of  the  property. 

With  this  exception  we  think  the  opinion  filed  sufficiently  discusses 
the  questions  referred  to  in  the  motion.    Motion  overruled. 

Affirmed. 

Writ  of  error  refused. 


L.  J.  Hawkins  v.  C.  B.  Potter  et  al. 

Decided  May  19,  June  30,  1910. 

1. — Vendor  and  Purchaser — Liens — Purchasers  of  Incumbered  Land — Or- 
der of  Priority. 

When  lands  subject  to  an  incumbrance  are  sold  to  different  purchasers,  in 
different  parcels  and  at  different  times,  as  between  the  several  grantees,  the 
lands  are  chargeable  in  equity  in  the  inverse  order  of  their  alienation. 

2. — Same — Bepurchase  and  Resale  by  Grantor. 

An  owner  of  incumbered  land  conveyed  it,  at  different  times,  to  two  different 
purchasers,  that  taken  by  the  second  vendee  becoming  thereby  first  liable  to 
satisfy  the  lien.  Afterwards  the  grantor  repurchased  the  tract  first  conveyed, 
and  this  be  subsequently  sold  to  another.  Held,  that  when  he  reacquired  the 
tract  first  sold  it  became,  in  his  hands,  subject  to  the  lien  in  priority  to  the 
lands  held  under  his  second  conveyance;  the  subsequent  purchaser  from  him  took 
such  rights  only  as  his  grantor  possessed;  and  on  foreclosure,  his  tract  was 
properly  ordered  to  be  first  sold  for  satisfaction  of  the  lien. 

3. — Same — Beason  of  Bule. 

The  rule  as  to  priority  of  subjection  to  liens  between  purchasers  of  different 
parts  of  encumbered  land,  rests  on  principles  of  equity,  and  not  on  the  effect 
of  the  grantor's  covenants  of  warranty. 

4. — Becord  of  Title — Notice — Identity. 

One  who  claimed  title  under  a  conveyance  from  John  W.,  whom  other  deeds 
in  his  chain  of  title  designated  as  J.  W.  W.,  could  not  claim  that  the  record 
of  a  conveyance  to  another  from  J.  W.  W.  was  insufficient  to  inform  him  of  the 
identity  of  that  grantor  with  the  John  W.  conveying  to  him. 

5. — Subrogation — Assumption  of  Debt. 

One  who,  in  purchasing  land,  assumed  the  payment  of  an  existing  incum- 
brance thereon,  was  paying  his  own  debt  when  he  discharged  it,  and  could  not 
acquire,  it  seems,  a  right  by  subrogation  to  assert  its  priority  to  the  liens  of 
other   incumbrancers. 

6. — Warranty — Incumbrance — Indemnity  Bond. 

A  purchaser  of  land  with  warranty  of  title  received  also  a  bond  from  the 
grantor  and  sureties  to  indemnify  him  against  outstanding  incumbrances.  These 
being  enforced  against  the  land,  and  being  for  a  sum  greater  than  the  amount 
of  the  indemnity  bond,  but  less  than  the  purchase  price,  the  vendee  was  entitled 
both  to  judgment  on  the  indemnity  bond  for  its  amount,  and  against  the  war- 
rantor for  the  amount  of  the  incumbrances,  with  provision  for  credit  on  either 
recovery  for  payment  mado  on  the  other. 

ON   MOTION  FOB  BEHEABING. 

7. — Subrogation — Pleading. 

One  claiming  subrogation  to  a  lien  by  having,  for  his  own  protection,  paid 
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the   debt,  which   was  that  of   another,   must  both  plead  and  prove  the  facts 
entitling  him  to  such  subrogation. 

"Appeal  from  the  District  Court  of  Denton  County.     Tried  below  be- 
fore Ben  L.  Jones,  Esq.,  Special  Judge. 

Smith  &  Lattimore  and  J.  T.  Bottorff,  for  appellant. — When  land 
subject  to  liens  has  been  sold  in  parcels  without  assumption  or  mention 
of  liens — the  right  to  have  last-sold  parcel  sold  first  to  satisfy  lien — be- 
comes fixed  when  all  has  been  sold.  If,  thereafter,  the  original  lienor 
by  new  purchase  acquires  any  parcel  of  said  land,  he  takes  same  with 
its  attitude  toward  said  lien  already  fixed,  and  his  acquisition  thereof 
does  not  affect  such  attitude.  Miller  v.  Rogers,  49  Texas,  417;  Latti- 
more v.  Pooving,  69  S.  W.,  222 ;  Burson  v.  Blackley,  67  Texas,  12 ;  Van 
Sickle  v.  Watson,  103  Texas,  37. 

If  land  subject  to  a  lien  be  subdivided  and  sold  in  parcels  without 
mention  of  lien,  the  purchasers  of  such  first  sold  parcel  have  the  right 
to  encumber  it  as  they  please  or  to  sell  it  and  the  holder  of  such  incum- 
brance, or  such  purchaser,  has  the  right  to  compel  the  sale  of  the  last 
sold  tract  or  tracts  in  the  inverse  order  of  alienation,  to  satisfy  the 
original  lien  before  his  parcel  can  be  touched.  Hatton  v.  Bodan  Co., 
123  S.  W.,  163;  Pomeroy  Eq.  Jur.  P.,  1226;  Jones  on  Mortgages,  3722; 
and  authorities  above  cited. 

Emory  C.  Smith,  for  appellee  Hicks. — A  prior  purchaser  of  a  part  of 
the  mortgaged  premises  and  his  assignees  may  so  deal  with  the  com- 
mon mortgagor  in  relation  to  the  part  purchased  as  to  loose  the  superior 
equity  attached  thereto.  When  Burden,  the  first  purchaser,  conveyed 
the  67i-acre  parcel  to  Francis,  June  22,  1904,  Francis  had  by  such 
assignment  a  superior  equity  to  Hicks,  who  purchased  the  remaining 
100-aere  parcel  from  Williams,  the  common  mortgagor,  August  27,  1904; 
but  when  Francis  conveyed  the  67^-aere  parcel  back  to  Williams,  Oc- 
tober 28,  1904,  then  Hicks  occupied  the  equitable  position  of  prior  pur- 
chaser over  Williams,  and  when  Williams  afterwards  conveyed  this  tract 
to  Shirley,  and  Shirley  to  Keith,  and  Keith  to  appellant,  each  of  them 
had  record  notice  that  Hicks  (McLaughlin)  had  purchased  her  100  acres 
from  Williams  August  27,  1904,  and  neither  appellant,  nor  his  assignors 
under  Williams  had  any  greater  equity  than  Williams  possessed  as  to  the 
67£  acres  at  the  time  of  and  subsequent  to  his  repurchase  thereof;  and 
as  between  Hicks,  Williams  and  appellant,  she  is  in  law  and  equity  the 
prior  purchaser  in  the  marshalling  of  sureties,  securities  and  liens,  and  is 
entitled  to  have  the  67i-acre  tract  first  applied  in  payment  of  the  Potter 
and  Metz  mortgage  or  vendor's  lien  debt.  Watson  v.  Van  Sickle,  114 
S.  W.,  1160;  Van  Sickle  v.  Watson,  103  Texas,  37;  Miller  v.  Rogers,  49 
Texas,  417;  Rippetoe  v.  Dwyer,  49  Texas,  504;  Dwyer  v.  Rippetoe,  77 
Texas,  534;  Burson  v.  Blakely,  67  Texas,  12;  2  Washburn,  Real  Prop- 
erty, 4th  ed.,  p.  207,  sec.  6;  2  Story,  Eq.  Jur.,  sec.  1233-d;  3  Pomeroy, 
Eq*.  Jur.,  1226;  Jones  on  Mortgages,  722;  Allen  v.  Clark,  17  Pick.,  47. 
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WILLSOX,  Chief  Justice. — By  a  deed  dated  January  4,  1904,  Eva 
Potter,  Cora  McKemie  and  Stella  Rieves,  joined  by  their  respective  hus- 
bands, conveyed  a  tract  of  167.62  acres  of  land  in  Denton  County  to 
John  Williams.  The  consideration  for  the  conveyance  was  $1000  paid 
by  Williams  and  the  execution  and  delivery  by  him  to  the  grantors  of 
his  nine  promissory  notes — one  for  $1000,  payable  to  C.  B.  Potter;  four 
for  $272.75  each,  payable  to  Will  McKemie;  and  four  for  $316.50  each, 
payable  to  C.  H.  Rieves.  By  a  stipulation  in  the  deed  a  vendor's  lien 
was  expressly  reserved  by  the  grantors  to  secure  the  payment  of  each  of 
tr^e  notes. 

By  a  deed  containing  covenants  of  general  warranty,  dated  January 
3,  1904,  and  filed  for  record  October  31,  1904,  Williams,  in  consideration 
of  $600  paid  to  him  by  S.  B.  Burden  and  the  execution  and  delivery  to 
him  by  Burden  of  his  promissory  note  for  $1425,  conveyed  to  said 
Burden  67 J  of  the  167.62  acres.  By  another  deed,  containing  like  cov- 
enants, dated  August  27,  1904,  and  filed  for  record  October  28,  1904, 
Williams,  in  consideration  of  $1100  paid  to  him  by  appellee  Mrs.  M.  S. 
Hicks,  then  Mrs.  M.  S.  McLaughlin,  and  the  assumption  by  her  of  the 
payment  to  the  holders  thereof  of  the  four  promissory  notes  for  $316.50 
each  made  by  Williams  in  favor  of  Rieves,  and  the  payment  of  two  of 
the  four  notes  for  $272.75  each  made  bv  Williams  in  favor  of  McKemie, 
$120.50  on  another  of  said  $272.75  notes,  and  $154.55  interest  accrued 
on  said  notes,  conveyed  to  said  Mrs.  Hicks  the  remaining  100  acres  of 
said  tract.  The  notes  Mrs.  Hicks  assumed  to  pay  afterwards  were  paid 
by  her.  At  the  time  Mrs.  Hicks  purchased  the  100  acres  she  knew 
Williams  had  conveyed  the  67  i  acres  to  Burden. 

Williams  having  failed  on  the  maturity  thereof  to  pa}r  the  note  for 
$1000  made  by  him  in  favor  of  Potter,  the  latter,  by  his  petition  filed 
February  3,  1908,  commenced  his  suit  thereon,  seeking  as  against  Wil- 
liams a  judgment  for  the  amount  due  thereon,  and  as  against  Williams, 
Mrs.  Hicks  and  her  husband,  and  appellant  Hawkins,  then  the  owner 
of  the  67 \  acres,  a  foreclosure  on  the  167.62  acres  tract  of  the  vendor's 
lien  retained  to  secure  the  payment  thereof.  Williams  having  also  made 
•default  in  the  payment  of  one  of  the  $272.75  notes  and  of  a  part  of  an- 
other of  same,  and  Mrs.  C.  Metz,  the  holder  thereof,  having  pending  in 
the  same  court  against  the  same  parties  a  suit  thereon  seeking  like  relief, 
the  two  suits  were  consolidated  and  then  tried  as  one  by  the  court  with- 
out a  jury. 

On  the  trial  the  right  of  the  holder  of  the  notes  to  recover  as  against 
Williams  the  sums  claimed  to  be  due  thereon,  and  to  a  foreclosure  of  the 
vendor's  lien  retained  on  the  167.62  acres  to  secure  same  was  not  ques- 
tioned. The  principal  controversy  wras  between  Mrs.  Hicks  as  the  owner 
of  the  100  acres,  and  Hnwkins  as  the  owner  of  the  67 \  acres — each  of 
them  contending  that  the  part  of  the  167.62  acres  owned  by  the  other 
should  he  first  sold  to  satisfy  the  judgment  to  be  rendered  in  favor  of  the 
holders  of  the  notes.  The  court  determined  the  contention  in  favor  of 
Mrs.  Hicks,  and  in  his  judgment  directed  that  the  67J  acres  be  first  sold 
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and  if  the  proceeds  arising  from  the  sale  thereof  were  sufficient  to  satisfy 
the  judgment,  that  the'  100  acres  should  stand  discharged  of  the  lien 
reserved  to  secure  the  notes  sued  upon. 

Were  the  facts  so  far  stated  the  only  ones  appearing  in  the  record  it 
would  be  clear  that  the  100  acres  owned  by  Mrs.  Hicks  should  be  held 
to  be  liable  to  be  first  sold  in  satisfaction  of  the  debt,  and  that  the  trial 
court  erred  in  directing  the  67i  acres  owned  bv  Hawkins  to  be  first  sold. 
For  it  is  well  settled  that,  under  circumstances  like  these  stated,  "when 
lands  subject  to  an  incumbrance  are  sold  to  different  purchasers,  in 
different  parcels  and  at  different  times,  as  between  the  several  grantees  the 
lands  are  chargeable  in  equity  in  the  inverse  order  of  their  alienation." 
19  A.  &  E.  Encv.  Law,  2d  ed.,  p.  1273;  2  Jones  on  Mort.,  sec.  1620  et 
seq. ;  Miller  v.  Rogers,  49  Texas,  417;  Rippetoe  v.  Dwyer,  49  Texas, 
505;  Yan  Sickle  v.  Watson,  103  Texas,  37,  123  S.  W.,  114.  But  it  was 
shown  further  that  Burden,  to  whom  the  67  A  ams  were  conveyed,  bv 
a  deed  dated  June  24,  100 1,  conveyed  same  to  Francis,  who  by  a  deed 
dated  October  27,  1901,  conveyed  fame  to  snid  Williams,  who  thereby 
again  became  the  owner  of  said  67J  acres;  and  that  afterwards  Williams, 
by  a  deed  dated  February  28,  1907,  conveyed  said  67  J  acres  to  Shirley, 
who  conveyed  same  to  Keith,  who  conveyed  same  to  appellant  Hawkins. 
While  in  effect  conceding  that  her  100  acres  primarily  was  liable  for 
the  payment  of  the  notes  sued  upon,  so  long  as  the  07}  acres  were  owned 
bv  Burden  and  later  bv  Francis,  Mrs.  Hicks  insists  that  when  said  67.1 
acres  became  again  the  property  of  Williams,,  same  became  and  while 
thereafterwards  owned  by  him  continued  to  be  primarily  liable  for  the 
payment  of  such  indebtedness ;  that  when  he  again  sold  it  the  purchaser 
(Shirley)  took  it  with  notice  of  Williams'  prior  deed  of  record  conveying 
to  her  the  100  acres;  and  that,  under  the  rule  stated,  the  (57 J  acres  in 
the  hands  of  Hawkins,  claiming  under  Shirley,  who  purchased  from 
Williams  after  the  latter  had  sold  the  100  acres  to  Mrs.  Hicks,  was  liable 
to  be  first  sold  in  satisfaction  of  the  notes.  Had  a  foreclosure  of  the 
vendor's  lien  asserted  bv  Potter  and  Mrs.  Metz  on  the  167.62  acre«  tract 
been  had  during  the  time  Williams  owned  the  67}  acres  under  his  deed 
from  Francis,  clearly,  we  think,  the  judgment  effecting  such  foreclosure 
should  have  directed  the  67 J  acres  so  owned  to  be  first  sold  and  the  pro- 
ceeds of  the  sale  applied  to  the  satisfaction  of  the  indebtedness,  and  the 
100  acres  to  be  sold  only  in  the  event  such  proceeds  were  not  sufficient  to 
satisfv  such  indebtedness.  For,  while  Mrs.  Hicks  took  the  100  acres  con- 
veyed  to  her  subject  to  the  lien  retained  on  the  entire  tract  to  secure  the 
payment  of  the  notes,  she  did  not  assume  to  pay  them.  The  debt  evi- 
denced bv  the  notes  was  Williams'  debt,  and  not  Mrs.  Hicks".  Cer- 
tainly  while  Williams  owned  a  part  of  the  167.62  acres  tract  incumbered 
with  a  lien  to  secure  the  payment  of  his  debt,  he  should  not  have  been 
heard  to  say  that  another  part  of  the  tract,  sold  by  him  with  a  warranty  by 
him  to  the  purchaser  against  incumbrances,  should  be  sold  in  satisfac- 
tion of  his  debt  before  the  part  owned  by  him  should  b?  sold  for  such  a 
Vol.  T.XTT  Civil— 0. 
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purpose.  Appellant  seems  to  concede  that  as  between  Mrs.  Hicks  and 
Williams,  while  the  latter  so  owned  the  6?^  acres,  Mrs.  Hicks  would 
have  been  entitled  to  have  had  the  67£  acres  first  sold,  but  he  insists 
that  she  would  have  been  so  entitled  only  bv  reason  of  the  warrantv  in 
her  deed,  and  only  after  she  had  by  proper  pleading  set  up  a  breach  by 
Williams  of  the  warranty  and  his  then  ownership  of  the  6?£  acres.  We 
do  not  think  the  insistence-  should  be  sustained.  The  rule  that  entitles  a 
purchaser  from  the  owner  of  a  part  of  a  tract  of  land  incumbered  by 
a  lien  to  secure  the  owner's  debt,  to  require  that  the  part  still  owned 
by  his  grantor  shall  be  sold  and  the  proceeds  thereof  applied  towards 
the  payment  of  the  debt  before  the  part  purchased  by  him  shall  be  sold, 
is  not  referable  to  covenants  warranting  the  title,  but  to  principles  of 
equity.  "It  rests  chiefly,  perhaps/'  said  the  Supreme  Court  of  Michigan, 
in  Cooper  v.  Bigly,  13  Mich.,  4?4,  "upon  the  grounds  that  where  one 
who  is  bound  to  pay  a  mortgage  confers  upon  others  rights  in  any  por- 
tion of  the  property,  retaining  other  portions  himself,  it  is  unjust  that 
they  should  be  deprived  of  their  rights,  so  long  as  he  has  property  cov- 
ered by  the  mortgage,  out  of  which  the  debt  can  be  made.  In  other 
words,  his  debts  should  be  paid  out  of  his  own  estate,  instead  of  being 
charged  on  the  estates  of  his  grantees.  Any  other  rule  would  be,  in 
effect,  to  enable  him  to  enjoy  for  his  own  benefit  that  which  he  has  once 
vested  in  another,  and  in  a  measure  to  recall  his  own  grant."  "The  rule 
can  not,  therefore,"  the  court  added,  "depend  upon  the  existence  or  non- 
existence of  covenants  of  warrantv."  Murray  v.  Fox,  104  X.  Y.f  392 ; 
2  Jones  on  Mort.,  sec.  1620.  The  reason  of  the  rule,  it  seems  to  us,  would 
have  applied  as  strongly  in  favor  of  Mrs.  Hicks  had  the  foreclosure  suit 
been  brought  while  Williams  owned  the  67£  acres  under  his  deed  from 
Francis,  as  it  would  have  applied  in  favor  of  Burden  had  the  suit  been 
brought  before  the  sale  by  Williams  of  100  acres  to  Mrs.  Hicks.  The 
fact  that  Williams  in  the  one  case  had  never  parted  with  the  title  in  him 
to  a  part  of  the  land,  while  in  the  other  he  had  reacquired  the  title  to 
a  part  thereof  which  he  had  before  parted  with,  we  think  would  be  of 
no  importance.  It  would  not  have  been  less  unjust  in  the  one  case  than 
in  the  other  to  have  refused  to  subject  in  Williams'  hands  the  part  of 
the  tract  owned  by  him  to  the  payment  of  his  debt  constituting  a  charge 
thereon,  before  resorting  for  the  satisfaction  of  such  debt  to  the  part 
of  the  tract  owned  by  his  grantee.  If  this  is  true,  and  we  think  it  clearly 
is,  then  it  would  seem  that  appellant  Hawkins  has  no  right  to  com- 
plain of  the  judgment,  in  so  far  as  it  directed  that  the  67i  acres  should 
he  first  sold  in  satisfaction  thereof;  for  he,  and  "Keith  and  Shirley  under 
whom  he  claimed,  acquired  from  Williams  their  title  to  the  G7i  acres 
long  after  the  date  when  Williams''  deed  to  Mrs.  Hicks  was  placed  of 
record.  10  A.  &  E.  Encv.  Law,  2d  ed.,  1282.  Appellant  insists,  however, 
that  the  record  of  the  deed  to  "Mrs.  Hicks  was  not  notice  to  him  that 
she  was  claiming  a  part  of  the  tract  under  a  common  grantor,  because 
the  deed  to  her  was  from  J.  W.  Williams,  whereas  he  claimed  the  67  .V 
acres  under  a  deed  to  Shirlev  from  John  Williams.     But  he  was  charge- 
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able  with  knowledge  of  everything  disclosed  by  the  deeds  forming  his 
chain  of  title.  The  deed  to  Burden  was  one  of  the  links  in  his  chain. 
It  was  from  J.  W.  Williams.  On  the  identity  of  John  Williams,  to  whom 
the  167.62  acres  were  conveyed,  with  J.  W.  Williams,  who  conveyed  the 
67£  acres  to  Burden,  depended,  therefore,  the  title  appellant  asserted. 
Claiming  himself  under  a  deed  from  J.  W.  Williams  as  identical  with 
John  Williams,  we  think  he  is  not  in  a  position  to  assert  that  because 
of  ignorance  on  his  part  of  the  identity  of  John  Williams  with  J.  W. 
Williams  who  had  conveved  the  100  acres  to  Mrs.  Hicks,  he  was  not 
chargeable  with  notice  of  such  conveyance. 

Appellant  further  insists,  should  it  be  held,  as  it  is,  that  the  facts 
so  far  stated  do  not  show  the  judgment  in  the  particulars  referred  to 
to  be  erroneous,  that  it  is  erroneous  because  it  further  appears  from  the 
record  that  Francis,  as  a  part  of  the  consideration  for  the  conveyance 
to  him  by  Burden  of  the  67 J  acres,  undertook  to  pay  a  note  for  $1425 
Burden  had  made  to  Williams  as  a  part  of  the  purchase  price  of  the  671 
acres  when  he  bought  same  of  Williams,  and  that  he  (Francis)  had 
made  to  Burden  as  a  part  of  the  consideration  for  such  conveyance  to 
himself  his  note  for  $250.55;  that  Williams  when  he  reacquired  the 
ownership  of  the  67  J  acres  assumed  the  payment  of  both  said  $1425 
and  $250.55  notes;  and  that  Shirley,  who  afterwards  purchased  the  67£ 
acres  from  Williams  assumed  to  pay  and  did  pay  to  the  holder  thereof, 
the  Sanger  National  Bank,  the  amount  due  on  both  said  notes.  The 
contention  made  by  appellant  on  this  state  of  facts,  seems  to  be  that 
the  holder  of  said  $1425  and  $250.55  notes  had  a  right  superior  to  that 
of  the  holders  of  the  notes  sued  upon  to  have  same  satisfied  out  of  the 
proceeds  of  any  sale  made  of  the  67£  acres;  and  that  Shirley,  having 
paid  said  $1425  and  $250.55  notes,  and  appellant  Hawkins,  claiming 
under  him,  became  subrogated  to  such  right  of  the  holder  thereof.  Con- 
ceding that  on  the  facts  appearing  in  the  record,  the  bank  as  the  holder 
of  said  $1425  and  $250.55  notes  had  such  a  superior  right,  we  do  not 
think  either  Shirley  or  his  grantees  can  claim  anything  on  account  of 
it.  For,  it  seems,  that  as  a  part  of  the  consideration  for  the  convey- 
ance to  him  of  the  67i  acres,  Shirley  assumed  the  payment  of  said  $1425 
and  $250.55  notes.  So  when  he  paid  the  notes,  he  paid  his  own  debt. 
Therefore,  we  are  unable  to  understand  how  the  doctrine  of  subroga- 
tion can  be  invoked  bv  him  or  bv  anv  one  in  hi?  right. 

We  are  of  the  opinion  that  the  judgment  in  so  far  as  it  determined 
the  controversy  between  the  plaintiffs  in  the  court  below  and  the  other 
parties,  and  in  so  far  as  it  determined  the  controversy  between  Mrs. 
Hicks  and  appellant  as  to  the  equities  asserted  by  them  against  each 
other,  is  not  erroneous. 

The  deeds  from  Shirley  to  Keith  and  from  Keith  to  appellant  con- 
tained covenant?  of  general  warranty.  As  recited  in  the  respective  deeds 
the  consideration  paid  by  Keith  to  Shirley  was  $1050,  and  the  consid- 
eration paid  by  appellant  to  Keith  was  $3350.  To  indemnify  appllant 
against  the  incumbrance  on  the  67^  acres  represented  by  the  notes  sued 
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upon,  Keith,  Shirley  and  one  J.  B.  Haynie  and  E.  L.  Long  executed  to 
him  their  bond  in  the  sum  of  $1500.  In  his  pleading  appellant  set 
up  the  warranties  and  the  bond,  and  sought  a  recovery  on  both.  The 
court  rendered  a  judgment  in  his  favor  on  the  bond  against  the  makers 
thereof,  but  refused  to  render  a  judgment  in  his  favor  against  Shirley 
and  Keith  on  their  warranties.  On  the  record  as  it  is  presented  to  us, 
we  think  a  judgment  in  appellant's  favor  on  the  warranties  should  have 
been  rendered.     The  recoverv  in  favor  of  Potter  was  for  the  sum  of 

■ 

$1292.80  and  interest  at  the  rate  of  eight  per  cent  per  annum,  and  the 
recovery  in  favor  of  Mrs.  Metz  was  for  the  sum  of  $549.50  and  interest 
at  the  rate  of  eight  per  cent  per  annum.  The  aggregate  of  the  two  sums 
so  recovered  is  much  less  than  the  sum  received  by  Keith  of  appellant, 
and  much  less  than  the  sum  received  by  Shirley  of  Keith.  The  judg- 
ment in  appellant's  favor  on  the  warranties  therefore  should  have  been 
for  the  sums  adjudged  in  favor  of  Potter  and  Mrs.  Metz  respectively. 
It  will  be  so  reformed  as  to  so  adjudge,  and  to  provide  that  any  payment 
made  on  account  of  the  sums  adjudged  on  the  warranties  shall  operate 
as  a  payment  pro  tanto  of  the  amount  adjudged  on  the  bond,  and  vice 
versa.  As  so  reformed  the  judgment  rendered  by  the  court  below  will 
be  affirmed. 

ON   MOTION   FOR  REHEARING. 

Questioning  the  correctness  of  the  conclusion  reached  by  us  that,  had 
a  foreclosure  of  the  vendor's  lien  asserted  bv  Potter  and  Mrs.  Metz  on 
the  107.62  acres  tract  been  had  during  the  time  Williams  owned  the 
67  i  acres  under  his  deed  from  Francis,  the  judgment  effecting  such 
foreclosure  should  have  directed  the  671  acres  to  be  first  sold  to  satisfv 
it,  appellant  argues  that  the  warranty  in  the  deed  from  Williams  to 
Burden  "was,"  quoting  the  language  of  the  motion,  "an  absolute  lifting 
of  the  lien  from  the  67 J  acres  and  placing  it  on  the  100  acres";  that 
Mrs.  Ilicks  purchased  the  100  acres  knowing  same  had  been  so  charged, 
while  in  Williams'  hands,  with  the  entire  debt;  that  as  between  Burden, 
the  first  purchaser  of  a  part,  and  Mrs.  Hicks,  the  purchaser  subse- 
quently of  the  remainder  of  the  tract,  the  equities  arising  from  the 
order  of  their  respective  purchases  had  become  irrevocably  fixed;  and 
that,  therefore,  the  fact  that  Williams,  at  a  time  when  his  indebtedness 
evidenced  by  the  vendor  lien  notes  remained  unpaid,  again  became  the 
owner  of  the  671  acres,  should  not  be  held  in  anv  wav  to  have  affected 
those  equities.  The  argument,  it  seems  to  us,  ignores  the  reason  exist- 
ing for  the  rule  that  requires,  where  real  estate  bound  by  a  lien  has  been 
alienated  in  separate  parcels  to  various  persons  at  different  times,  the 
parcels  to  he  sold,  when  the  lien  is  to  ho  satisfied,  in  the  inverse  order 
of  their  alienation:  and  also  ignores  the  fact  that  the  rule,  being  a  doc- 
trine of  equity,  is  not  an  absolute  one,  but  will  vield  to  the  circumstances 
of  a  particular  case  and  will  not  he  applied  where  its  operation  would 
produce  an  inequitable  result.  To  have  required  the  100  acres  owned 
by  Mrs.  Hicks  to  be  first  sold  for  the  purpose  of  satisfying  Williams' 
debt,  at  a  time  when  he  owned  the  67£  acres,  would  have  been  to  ignore 
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entirely  the  reason  for  the  rule  and  to  use  it  to  accomplish  the  contrary 
of  that  which  it  was  intended  to  accomplish.  For  surely  it  would  have 
been  inequitable,  as  between  Mrs.  Hicks  and  Williams,  to  have  required 
property  he  had  conveyed  to  her  with  warranty  of  title  to  be  sold  to  pay 
his  debt,  before  selling  property  belonging  to  him  and  charged  with  the 
payment  of  the  same  debt.  If  Williams,  while  owner  of  the  67 \  acres 
under  his  deed  from  Francis,  did  not  have  a  right,  on  a  foreclosure  of 
the  Potter  and  Metz  lien*,  to  have  the  100  acres  purchased  of  him  by  Mrs. 
Hicks  first  sold,  then  certainly  appellant  as  the  purchaser  of  the  title 
reacquired  by  Williams  to  the  67 J  acres,  did  not  have  such  a  right.  As 
such  a  purchaser  he  could  have  no  greater  right  than  Williams  had. 

It  is  further  insisted  in  the  motion  that  we  were  in  error  in  holding 
that  Shirley,  and  appellant  as  his  grantee,  did  not,  by  the  payment  of 
the  note  for  $1425  given  by  Burden  to  Williams  and  the  payment  of 
the  note  for  $250.55  given  by  Francis  to  Burden,  become  subrogated 
to  the  rights  of  the  Sanger  Xational  Bank,  the  holder  thereof,  and 
attention  is  called  to  the  fact  that  the  statement  in  the  opinion  that 
Shirley  had  assumed  the  payment  of  those  notes  is  without  support  in 
the  record.  The  erroneous  statement  in  the  opinion  was  due  to  the  fact 
that  the  writer  misread  the  record.  Francis  assumed  the  payment  of 
the  $1425  note  when  he  purchased  from  Burden,  and  Williams  assumed 
the  payment  thereof  and  of  the  $250.55  note  when  he  purchased  from 
Francis.  But  Shirley,  when  he  purchased  of  Williams,  did  not  asssume 
the  payment  of  said  notes.  However,  on  another  ground  than  the  one 
mentioned  in  the  opinion,  and  without  reference  to  the  contention  made 
by  appellant  as  to  his  right  to  be  subrogated  to  equities  of  the  bank  as 
the  holder  of  the  $1425  and  $250.55  notes,  we  must  hold  that  the  con- 
clusion reached  as  to  the  disposition  to  be  made  of  the  appeal  was  a 
correct  one.  By  his  pleadings  appellant  asserted  that  he  was  entitled, 
as  the  owner  of  the  67i  acres,  to  have  the  decree  to  be  entered  foreclosing 
the  Potter  and  Metz  lien  to  provide  for  the  sale  first  of  the  100  acres  be- 
longing to  Mrs.  Hicks,  but  nowhere  in  his  pleadings  did  he  set  up  any 
right  to  relief  on  account  of  the  fact  that  he  had  paid  to  the  bank  as 
the  holder  thereof  the  amounts  due  it  on  the  $1425  and  $250.55  notes. 
He  could  not  be  subrogated  to  the  rights  of  the  bank  as  the  holder  of  the 
notes,  without  pleading  and  proving  facts  entitling  him  to  such  subro- 
gation. Crebbin  v.  Moseley,  74  S.  W.,  816;  Silberborg  v.  Trilling,  82 
Texas,  525. 

The  motion  is  overruled. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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V.    T.   DONXELL   V.    CURBIE   &   DOHONEY. 
Decided  June  30,  1910. 

1 . — Pleading — Demurrer. 

Exceptions  addressed  to  specific  allegations  of  plaintiffs'  petition,  if  attack- 
ing the  substance,  and  not  the  manner  and  form  thereof,  are  in  effect  general  and 
not  special  demurrers. 

2. — Same — Agency. 

Allegations  of  the  authority  of  one  making  a  contract  to  sell  land,  to  bind 
the  owner  thereby  as  his  agent  for  that  purpose,  considered  and  held  sufficient 
as  against  a  general  demurrer. 

3. — Sale  of  Land — Agency. 

An  agent  empowered  generally  to  sell  the  land  of  another  for  a  commis- 
sion, though  without  authority  to  convey,  may  bind  his  principal  by  a  written 
memorandum  of  a  sale  negotiated  by  him  on  the  terms  authorized  to  be  given 
so  as  to  render  the  principal  liable  for  damages  to  the  proposed  purchaser  if  he 
refuses  to  comply. 

4. — Same. 

Letters  concerning  a  sale  of  land  considered  and  held  to  constitute  authority 
from  the  owner  of  land  to  an  agent  to  make  sale  of  same  and  execute  a  written 
obligation  for  his  principal  to  perform  the  agreement.  Also  memorandum  in 
writing  of  the  terms  of  sale  given  by  such  agent  held  to  constitute  a  binding 
contract  by  the  owner  to  make  conveyance,  on  which  he  could  be  held  liable  to 
the  purchaser  for  damages  from  his  refusal  to  comply. 

5. — Written  Contract — Parol  Evidence. 

Though  a  contract  was  in  writing,  parol  evidence  may  suffice  to  establish 
its  contents,  if  received  without  objection. 

Appeal  from  the  District  Court  of  Stephens  County.  Tried  below 
before  Hon.  Thomas  L.  Blanton. 

Kay  &  Akin,  for  appellant. — A  real  estate  broker  can  not  delegate 
his  authority  to  sell,  and  where  the  plaintiff  sought  to  buy  land  and 
procured  one  agent  to  negotiate  with  the  owner  and  the  owner  referred 
that  agent  to  his  agent,  the  owner's  agent,  even  if  he  had  authority  to 
enter  into  a  written  contract  of  sale,  could  not  delegate  his  authority 
to  another,  and  a  contract  made  by  such  agent  acting  on  delegated  au- 
thority is  void.  McCormick  v.  Bush,  38  Texas,  318;  Williams  v.  Moore, 
24  Texas  Civ.  App.,  405. 

A  real  estate  agent  has  no  authority  to  enter  into  a  written  contract 
of  sale  unless  such  authority  affirmatively  and  clearly  appears.  Donnan 
v.  Adam?,  30  Texas  Civ.  App.,  615;  Donnan  v.  Adams,  71  S.  W.,  582- 
583. 

In  a  suit  for  damages  for  breach  of  contract  for  sale  of  land,  where 
no  written  contract  was  entered  into  hv  the  owner,  his  letter  to  a  land 
agent,  not  showing  a  concluded  agreement,  not  describing  the  land,  and 
in  ignorance  of  the  purchaser's  existence,  is  inadmissible  and  is  not  a 
written  memoranda  of  sale.  Cusenbarv  v.  Latimer.  67  S.  W.,  187; 
FcwtiT  v.  Land  Companv,  2  Texas  Civ.  App.,  515;  Patton  v.  Rucker, 
20  Texas,  408. 
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W.  C.  Veale  and  Veale  &  Davidson,  for  appellees. — Defendant's  let- 
ters of  December  29th,  1905,  to  J.  H.  Wills  and  Will  A.  Miller,  gave 
Wills  abundant  authority,  acting  with  the  approval  and  consent  of  the 
said  Miller,  the  acknowledged  agent  of  defendant,  to  enter  into  con- 
tract for  the  sale  of  the  land  in  question,  and  allegations  to  this  effect 
entitled  plaintiffs  to  a  trial  on  the  merits.  Colvin  v.  Blanchard,  106 
S.  W.,  323;  19  Cyc,  197,  s.  c.  21;  Vanada  v.  Hopkins,  19  Am.  Dec,  92. 

Miller,  the  undoubted  agent  of  defendant,  passed  upon  and  agreed  to 
the  entire  transaction  before  it  was  consummated,  and  there  was  no 
option  or  discretion  left  to  be  exercised  by  Wills.  Under  such  circum- 
stances a  delegation  would  be  valid.  31  Cyc,  title.  Principal  and  Agent, 
p.  1428,  pr.  c;  Gaither  v.  O'Doherty,  12  S.  W.,  306;  23  Am.  and  Eng. 
Ency.  of  Law,  p.  899,  par.  2. 

The  court  made  no  error  in  rendering  judgment  for  plaintiffs  on  the 
facts.  Lee  v.  Cherry,  4  Am.  St.  Rep.,  800;  Singleton  v.  Hill,  51  Am. 
St.  Rep.,  868 ;  and  other  cases  herein  cited. 

HODGES,  Associate  Justice. — This  suit  is  one  instituted  by  the 
appellees  to  recover  damages  for  the  breach  of  a  contract  to  sell  and 
convey  two  tracts  of  land.  From  the  argument  it  appears  that  the  ac- 
tion was  originally  one  for  specific  performance,  in  which  others  were 
joined  as  parties  defendant,  but  by  subsequent  amendment  of  the  origi- 
nal petition  it  had  been  reduced  to  its  present  form  against  Donnell 
alone.  LTpon  a  trial  before  the  court  without  a  jury  judgment  was 
rendered  in  favor  of  the  appellees  against  Donnell  for  the  sum  of  $960 
as  damages.  The  substance  of  the  defense  urged  on  this  appeal  is  the 
insufficiency  of  the  pleadings  and  the  evidence  to  establish  a  contract 
in  writing  en  forcible  against  the  appellant.  The  facts  relied  on  both  in 
the  pleadings  and  in  the  evidence  consisted  mainly  of  the  written  cor- 
respondence between  the  appellant  and  his  agents  and  the  memorandum 
made  by  one  of  the  agents  of  the  sale  and  its  terms  at  the  time  it  was 
negotiated. 

The  first  group  of  assigned  errors  relates  to  the  action  of  the  court  in 
overruling  appellant's  general  and  special  exceptions  to  the  amended 
original  petition.  While  some  of  those  are  termed  special  exceptions, 
they  are  in  fact  only  general  demurrers  to  different  portions  of  the  pe- 
tition, as  they  attack  the  substance  and  not  the  manner  and  form  of 
the  pleading.  In  view  of  the  fact  that  the  evidence  is  no  more  com- 
prehensive than  the  pleading  assailed,  those  objections  may  be  consid- 
ered in  connection  with  the  assignment  which  questions  the  sufficiency 
of  the  evidence  to  support  the  judgment  rendered.  The  following  is 
a  summary  of  the  material  portions  of  the  evidence  upon  which  the 
judgment  of  the  court  may  be  sustained : 

In  1905  the  appellant,  Donnell,  was  the  owner  of  two  sections  of  land 
described  in  the  petition,  situated  in  Oldham  County.  This  he  had 
placed  upon  the  market,  and  had  listed  it  with  Will  A.  Miller,  Jr.,  a 
real   estate   agent   of   Amarillo,  Texas.     There  is   also  evidence   which 
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justified  a  finding  that  it  was  at  the  date  of  the  negotiations  hereinafter 
referred  to  also  in  the  hands  of  John  H.  Wills,  another  real  estate  agent 
in  the  same  city.  In  December,  1905,  Wills  had  an  offer  of  $3.00  per 
acre  for  the  land  from  the  appellee?.  This  offer  Wills  communicated 
to  appellant  in  the  following  letter: 

"Amarillo,  Texas,  Dec.   19th,  1905. 

"W.  T.  Donnell,  Eliasville,  Texas. 

"Dear  Sir — I  have  your  letter  September  30th,  in  regard  to  selling 
your  land  in  Oldham  County,  and  note  what  you  say  about  putting  it 
with  other  parties.     T  don't  blame  vou  for  that ;  in  fact,  it  is  the  best 

A.  •  ' 

thing  fo  do,  since  I  have  had  to  be  awav  so  muck  on  account  of  mv  wife's 
health.  T  have  just  returned  a  few  days  ago  from  California  where  I 
took  her  for  the  winter.  Of  course,  you  retained  the  right  to  sell  the 
land  yourself,  therefore,  I  take  it  that  you  would  entertain  an  offer 
from  any  one.  There  was  a  party  in  today  inquiring  about  land  out 
that  wav.  I  told  him  about  vour  land  and  that  if  vou  had  not  sold,  he 
might  make  a  trade  with  you.  He  finally  made  me  a  proposition  of  $3.00 
per  acre  on  your  two  sections,  on  terms  of  one-third  cash,  balance  in  one 
and  two  years  at  eight  per  cent,  provided  there  was  no  lakes  on  the  land. 
I  told  him  that  he  would  have  to  do  better  than  that.  He  refused  to  raise 
it  and  said  I  could  submit  it.  So  if  vou  care  to  entertain  this  vou  can 
so  advise  me  and  I  will  try  and  close  it  up,  provided,  of  course,  you  will 
pay  me  the  usual  commission  of  five  per  cent  if  I  make  the  sale.  Await- 
ing vour  instructions. 

"Yours  trulv, 

(Signed)     "John  H.  Wills/' 

December  29th,  appellant  answered  as  follows: 

"Eliasville,  Texas,  December  29,  1905. 
"J.  H.  Wills,  Amarillo,  Texas. 

"Dear  Sir— Yours  of  the  20th  inst.  received.  Was  awav  from  home 
when  it  came.  As  I  have  left  my  land  in.  the  hands  of  Will  A.  Miller, 
you  can  see  him.  Til  take  $3.25  per  acre,  one-third  cash,  note  1  and  2 
years  at  eight  per  cent.  Writing  Miller  today  in  regard  to  it,  and  if 
you  and  him  can  divide  commission  and  sell  to  your  man  would  be  glad, 
as  I  would  like  to  sell.  Am  sorry  that  you  had  to  he  away  from  home 
account  of  wife's  health. 

"Yours  verv  trulv, 

"W.  T.  Donnell." 

On  the  same  day  appellant  wrote  to  Will  A.  "Miller  as  follows : 

"Eliasville,  Texas,  December  29,  1905. 
Will  A.  Miller,  Jr.,  Amarillo,  Texas. 

Dear  Sir — Inclosed  a  letter  from  J.  H.  Wills  who  had  a  man  that 
offered  $3.00  for  my  land,  hut  as  T  have  made  ends  meet  will  not  take 
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less  than  $3.25,  and  if  you  can  make  any  arrangement  with  Mr.  Wills 
and  sell  that  land  for  $3.25,  one-third  down,  balance  one  and  two  years, 
would  appreciate  it.    I  referred  Mr.  Wills  to  you. 

''Yours  <xc. 

(Signed)  .  "W.  T.  Donne]  1." 

According  to  the  testimony  of  Wills,  who  is  not  contradicted,  he,  with 
the  consent  of  Miller,  entered  into  an  agreement  with  the  appellees  by 
which  he  sold  them  the  land  on  the  terms  mentioned  in  Donnell's  letter, 
and  Do  honey,  one  of  the  appellees,  gave  his  check  for  $100,  which  was 
accepted  by  Wills  as  a  part  payment  of  the  purchase  price.  As  to  this 
transaction  Wills  testified  as  follows:  "Acting  under  the  letter 
attached  and  made  a  part  of  my  answer  to  direct  interrogatory  No.  4, 
I  made  an  offer  of  said  land  to  plaintiffs  for  $3.25  per  acre,  one-third 
cash,  balance  in  one  and  two  years,  interest  at  eight  per  cent  per  annum, 
and  said  offer  was  'excepted'  by  the  plaintiff  on  January  2,  190G,  and 
at  that  time  the  plaintiffs  paid  me,  as  part  payment  on  the  sale  of  said 
land,  of  $100.  This  was  on  January  2d,  190(5.  ...  I  made  and 
executed  and  delivered  to  the  plaintiffs  a  memorandum  in  writing  ac- 
knowledging receipt  of  $100  and  agreeing  that  the  defendant  Donnell 
would  sell  the  land  in  controversy  to  plaintiff.  T  have  attached  the  said 
receipt  and  make  the  same  a  part  of  my  answer  to  this  interrogatory 
and  mark  the  same  'Exhibit  K'  for  identification.  .  .  .1  was  not 
the  agent  in  this  matter  for  Currie  &  Dohoney,  but  was  the  agent  for 
the  defendant.  Donnell.  T  do  not  know  whether  Currie  &  Dohonev  had 
other  lands  in  the  vicinity  of  the  Donnell  lands  at  the  time  they  came  to 
me.  I  do  not  know  whether  they  had  in  negotiation  the  purchase  of  a 
lot  of  land  at  this  rime  adjoining  the  land  ih  controversy.  If  you  under- 
stand that  the  plaintiffs,  Currie  &  Dohoney,  came  to  me  and  secured 
my  services  and  help,  and  that  acting  for  them  T  undertook  these  ne- 
gotiations with  W.  T.  DonneTI,  you  are  in  error.  T  had  thi^  land  for 
sale  and  procured  Currie  &  Dohoney  to  purchase  same  and  wrrote  to  the 
defendant  Donnell  and  submitted  the  proposition,  and  he  replied  to 
mv  letter  stating  to  Will  A.  Miller  that  he  would  take  $3.25  for  the  land, 
and  T  submitted  this  offer  to  Currie  &  Dohoney,  and  they  accepted  it,  and 
I  prepared  receipt  above  described." 

After  concluding  the  sale  with  the  appellees.  Wills  wrote  the  follow- 
ing letter  to  Donnell : 

"Amarillo,  Texas,  January  3,  1906. 

"Mr.  W.  T.  Donnell,  Eliasville,  Texas. 

"Dear  Sir — T  am  in  receipt  of  your  letter  of  the  29th  inst.,  authoriz- 
ing me  to  sell  vour  land  in  Oldham  Countv,  Texas,  being  sections  1  in 
block  H-l,  and  section  11,  in  block  K-5,  at  $3.25  per  acre  on  terms  of 
one-third  cash,  balance  in  one  and  two  years,  deferred  payments,  to 
bear  interest  at  the  rate  of  eight  per  cent  per  annum.  Tn  reply,  have 
io  state  I  have  sold  this  land  as  per  your  letter,  to  Thos.  Currie  and  E. 
L.  Dohoney,  Jr.,  as  shown  by  enclosed  deeds  which  you  can  sign  and 
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acknowledge  and  return  to  the  Amarillo  National  Bank,  with  abstract, 
with  instructions  to  deliver  same  upon  the  payment  of  purchase  money 
and  .delivery  of  notes  duly  signed  as  provided  in  the  deed.  You  will 
also  instruct  the  bank  to  pay  Mr.  Miller  and  myself  five  per  cent  for 
making  this  sale,  as  we  have  agreed  on  a  division  of  the  commission.  I 
presume  you  have  paid  your  taxes  for  the  year  1905.  If  not,  please  in- 
struct the  bank  to  pay  them,  as  the  abstract  will  have  to  show  clear 
title. 

"Yours  very  truly, 

(Signed)     "John  H.  Wills." 

The  letter  was  received  by  Donnell,  but  he  declined  to  execute  the 
deeds,  giving  as  a  reason  that  there  was  then  an  outstanding  vendor's 
lien  against  the  land  amounting  to  $1900,  and  that  he  would  require 
the  purchasers  to  assume  or  pay  that  indebtedness,  pay  him  one-third 
cash,  and  execute  their  notes  for  the  remainder  payable  in  one  and  two 
years  with  eight  per  cent  interest.  Upon  being  notified  of  that  require- 
ment, appellees  agreed  to  assume  the  $1900  lien,  pay  in  cash  one-third 
of  the  remainder,  and  execute  their  two  notes  for  the  rest.  This  was 
also  declined  by  Donnell  after  some  further  correspondence  between  him 
and  Miller,  and  the  land  was  afterwards  sold  by  Donnell  to  other  parties. 

There  being  no  conclusions  of  law  and  fact  filed  by  the  trial  court, 
we  must  indulge  every  reasonable  inference  from  the  evidence  contained 
in  the  record  in  support  of  the  judgment  rendered.  Likewise  the  same 
liberality  of  construction  should  be  exercised  in  considering  the  suf- 
ficiency of  the  pleadings,  inasmuch  as  their  substance  only  is  questioned. 

Judging  from  the  line  of  argument  pursued  by  the  parties  in  their 
briefs,  there  were  two  different  conclusions  drawn  from  the  facts  de- 
veloped in  this  case  and  relied  upon  as  sufficient  to  sustain  the  judg- 
ment. One  is  that  a  written  contract  consisting  of  the  correspondence 
between  Donnell  on  the  one  hand,  and  Wills  and  Miller  on  the  other, 
was  established.  The  other  is  that  the  receipt  given  by  Wills  to  Dohoney 
for  the  $100  purchase  money  paid  was  a  memorandum  in  substantial 
conformity  with  the  requirements  of  the  statute  of  frauds.  If  either 
of  these  conclusions  be  correct  the  judgment  must  be  affirmed.  Treating 
both  Wills  and  Miller  as  the  appellant's  agents,  his  letters  to  them  re- 
ferring to  the  price  and  terms  upon  which  the  land  might.be  sold  should 
be  regarded  as  mere  instructions  for  their  guidance,  and  not  as  an  offer 
of  sale  to  a  prospective  purchaser.  Viewed  in  that  light,  those  letters 
should  not  be  considered  as  parts  of  a  written  contract,  because  evidently 
they  were  not  so  intended.  But  if  Wills  is  to  be  treated  as  the  agent  of 
the  appellees  in  transmitting  to  Donnell  their  offer  of  $3.00  per  acre, 
and  in  receiving  and  accepting  the  terms  proposed  by  Donnell  in  reply, 
we  have  all  the  essential  elements  of  a  binding  contract  reduced  to 
writing  in  the  correspondence  between  Wills  and  Donnell.  However, 
we  think  if  this  judgment  is  to  be  sustained  it  must  be  done  upon  the 
ground  that  Wills  wa*  the  agent  of  the  appellant  in  those  negotiations, 
and  that  he  was  authorized  to  ami  did,  as  agent  of  the  appellant,  make 
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an  enforcible  contract  with  Dohoney,  as  the  representative  of  the  ap- 
pellees. Wills  testifies  that  he  was  the  appellant's  agent,  he  purported 
to  act  as  such,  and  no  one  disputed  his  testimony.  Counsel  for  appellant 
insists  that  the  petition  is  defective  in  that  it  alleges  that  Wills  was  not 
the  agent  of  the  appellant.  We  do  not  think  this  is  the  necessary  con- 
struction to  be  placed  upon  that  pleading.  After  referring  to  the  cor- 
respondence between  Wills  and  Donnell,  it  says:  'That  in  pursuance 
of  said  letter  of  defendant  Donnell  and  within  a  short  time  thereafter 
plaintiffs,  acting  for  themselves  and  through  the  said  Wills,  called  on 
said  Miller  and  accepted  said  price  and  terms  for  said  land  so  made 
by  defendant  Donnell  to  both  said  Wills  as  well  as  to  said  Miller,  where 
and  when  it  was  agreed  by  and  between  said  Wills  and  Miller  that  said 
trade  should  be  carried  out  by  said  Wills  as  agent  for  said  Donnell,  or 
by  both  said  Miller  and  said  Wills  jointly  as  the  agents  of  said  Donnell. 
That  said  Miller  agreed  that  said  Wills  might  act  as  the  agent  of  the 
defendant  Donnell  at  the  instance  and  request  of  said  Donnell  accord- 
ing to  the  suggestion  contained  in  said  last  mentioned  letter.  That  in 
keeping  with  said  arrangement  plaintiffs  at  once  paid  over  to  said  Wills 
the  sum  of  one  hundred  dollars  in  cash  as  part  payment  of  the  purchase 
price  of  said  land,  and  accepted  his  written  receipt  therefor,  which  in 
words  and  figures  is  substantially  as  follows,  towit: 

"Amarillo,  Texas,  January  2,  1906. 

"Received  of  Thomas  Currie  and  E.  L.  Dohoney  one  hundred  dollars 
as  earnest  money  on  sale  of  section  1,  block  H-l,  and  section  11,  block 
K-5,  Oldham  County.  Said  land  sold  at  $3.25  per  acre,  on  terms  of 
one-third  cash,  balance  due  on  or  before  one  and  two  years,  notes  at 
eight  per  cent,  balance  first  payment  to  be  made  on  delivery  of  warranty 
deed  and  abstract  showing  clear  title.  This  sale  is  made  on  letter  re- 
ceived from  W.  T.  Donnell  dated  December  29,  1905. 

(Signed)  "J.  H.  Wills,  agent  for  W.  T.  Donnell."    . 

These  allegations  as  to  the  agency  of  Wills,  while  not  so  explicit  as 
they  probably  should  have  been  to  evade  the  force  of  a  special  objection 
to  their  form,  are  good  as  against  one  which  attacks  only  their  sub- 
stance. The  question  then  arises — treating  Wills  as  the  agent  of  the 
appellant — did  he  make  a  contract  with  appellees  that  was  enforcible 
against  his  principal?  The  written  receipt  set  out  in  the  pleadings  of 
the  appellees  does  not  appear  to  have  been  used  as  evidence  upon  the 
trial,  notwithstanding  Wills,  who  testified  by  deposition,  refers  to  it  as 
being  attached  as  an  exhibit  to  his  answers.  Wills,  however,  testified, 
without  objection,  to  the  contents  of  a  memorandum  made  by  him  at 
the  time.  He  savs:  "I  made  and  executed  and  delivered  to  the  plain- 
tiffs a  memorandum  in  writing  a cknowl origins:  receipt  of  $100  and  agree- 
ing that  the  defendant  Donnell  would  sell  the  land  in  controversy  to 
plaintiff.  I  have  attached  the  said  receipt  and  make  the  same  a  part  of 
my  answer  to  this  interrogatory  and  mark  the  same  'Exhibit  K'  for 
identification."    There  was  also  evidence  that  Dohoney,  who  was  acting 
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for  both  the  appellees  in  the  negotiations,  gave  his  check  to  Wills  in  part 
payment,  and  that  it  was  accepted,  and  held  as  such  by  Wills  for  Dpnnell. 
These  transactions  were  sufficient  to  conform  to  the  requirements  of  the 
statute  of  frauds  and  make  an  enforcible  contract  against  Donnell  pro- 
vided Wills  had  the  authority.  FuKon  v.  Robinson,  55  Texas,  404; 
Morrison  v.  Dailey,  6  S.  W.,  426 ;  Crutchfield  v.  Donathon,  49  Texas, 
691,  30  Am.,  112;  Morris  v.  Gaines,  82  Texas,  255,  17  S.  W.,  538;  Moore 
v.  Powell,  6  Texas  Civ.  App.,  43,  25  S.  W.,  473. 

The  important  inquiry  then  is,  was  Wills  authorized  to  bind,  the  ap- 
pellant in  an  executory  contract  to  convey  the  land  ?  Viewing  the  rela- 
tions of  the  parties  and  their  transactions  in  the  light  of  all  the  cir- 
cumstances, and  placing  that  construction  upon  the  evidence  tending 
to  support  the  claim  of  authority  in  Wills,  which  the  court  might  have 
done  without  an  abuse  of  sound  judicial  discretion,  we  think  that  in- 
quiry should  be  answered  in  the  affirmative.  Colvin  v.  Blanchard,  101 
Texas,  231,  106  S.  W.,  323;  Lyon  v.  Pollock,  99  U.  S.,  668;  Farrell  v. 
Edwards,  8  S.  D.,  431,  66  X.  W.,  813;  Glass  v.  Rowe,  103  Mo.,  513,  15 
S.  W.,  340;  Smith  v.  Allen,  86  Mo.,  190;  1  Clark  &  Sayles  on  Agency, 
sec.  227. 

According  to  the  evidence  the  agency  of  Wills  authorized  him  to  sell 
the  land,  not  merely  to  find  a  purchaser  and  bring  him  to  the  principal 
so  that  these  two  might  complete  the  negotiations.  It  is  true  Wills  had  . 
no  power  to  convey  the  title,  but  that  power  w$s  not  essential  to  enable 
him  to  make  an  executory  contract  binding  his  principal  to  convey  it. 
The  principal  resided  at  one  place,  and  the  agent  and  proposed  pur- 
chasers at  another.  Clearly  it  must  have  been  contemplated  that  the 
agent  should  have  the  discretion  of  selecting  a  purchaser  who  was  ready, 
willing  and  able  to  take  the  land  upon  the  terms  proposed  by  the  owner. 
The  evidence  shows  that  this  discretion  had  not  been  improperly  exer- 
cised ;  that  the  purchasers  were  ready,  willing  and  able  to  perform  their 
contract  in  every  particular;  and  that  the  principal  defaulted  from 
another,  and  a  legally  unjustifiable  cause.  ' 

The  grounds  upon  which  we  dispose  of  this  case  render  it  unnecessary 
for  us  to  discuss  the  remaining  assignments  of  error.  The  judgment 
is  accordingly  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Sour  Lake  Company  et  al.  v.  Ambrose  Jackson. 

Decided  July  1,  1910. 

1. — Deed — Special  Warranty. 

A  covenant  of  special  warranty  of  title  against  all  persons  claiming  the 
land  by,  through  or  under  the  grantor  and  no  further,  is  not  breached  when  the 
land,  or  a  part  of  it,  is  lost  at  the  suit  of  one  claiming  under  a  title  adverse 
to  that  conveyed  by  the  grantor. 
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2. — Same. 

A  covenant  of  special  warranty  of  title  against  all  persons  claiming  under 
the  grantor  is  not  breached  by  the  mere  fact  that  the  grantor  had  previously 
conveyed  the  same  land  to  another  party  for  the  sole  purpose  of  enabling  said 
party  to  settle  certain  adverse  claims  to  the  land,  and  said  party  did  not  assert 
any  adverse  claim  to  or  beneficial  interest  in  the  land,  and  the  grantee  in  the 
special  warranty  deed  had  lost  no  part  of  his  land  by  reason  of  the  prior  deed. 

3. — Grantor  and  Grantee — Compromise — Estoppel. 

When  a  grantee  in  a  special  warranty  deed  actively  assists  in  effecting  a 
compromise  of  a  suit  against  his  grantor  for  the  land  conveyed  to  him,  and 
urges  his  grantor  to  agree  to  a  judgment  by  which  a  part  of  the  land  is  lost, 
he  will  be  estopped  from  claiming  that  the  act  of  the  grantor  in  allowing  such 
judgment  to  be  entered  wa3  a  breach  of  his  warranty. 

4. — Estoppel. 

Where  a  person  has  acted  or  refrained  from  acting  in  a  particular  manner 
upon  the  request  or  advice  of  another,  the  latter  is  estopped  to  take  any  posi- 
tion inconsistent  with  his  own  request  or  advice  to  the  prejudice  of  the  person 
so  induced  to  act. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

II.  N.  &  Norman  Atkinson,  for  appellants. 

Greer  &  Minor  and  Watts  &  Wheat,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the  appel- 
lant, Sour  Lake  Company,  against  appellee  to  recover  damages  for  the 
alleged  breach  of  a  warranty  of  title  to  20  acres  of  land,  a  part  of  a 
tract  of  64  acres  conveyed  to  plaintiff  by  defendant  on  March  27,  1903. 
The  original  petition  was  filed  May  16,  1907.  The  amended  petition, 
upon  which  the  cause  was  tried,  was  filed  April  1,  1909. 

The  following  statement  of  the  material  allegations  of  the  pleadings 
is  copied  from  appellant's  brief.  After  giving  names  and  residence  of 
the  parties,  the  petition  alleges: 

"That  on  March  27,  1903,  Ambrose  Jackson,  defendant,  conveyed 
to  Sour  Lake  Townsite  Company  64  acres  of  land  in  the  Mary  Jones 
survey  of  320  acres  in  Hardin  County,  Texas,  and  that  bv  said  deed  he 
did  covenant  and  agree  with  said  company  that  he  was  seized  of  an  in- 
defeasible estate  in  fee  simple  in  said  land,  and  that  said  deed  contained 
the  following  warranty:  'And  I  do  bind  myself,  my  heirs,  executors  and 
administrators  to  warrant  and  forever  defend  all  and  singular  the  said 
premises  unto  the  said  Sour  Lake  Townsite  Company,  their  successors 
and  assigns,  against  every  person  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof,  by,  through  or  under  me,  and  no 
further.'  And  that  the  said  company  afterwards  entered  upon  said  land 
and  became  seized  thereof. 

"Said  petition  alleges  a  breach  of  said  convenant  in  this:  That  on 
February  25,  1901,  the  said  defendant  joined  with  four  other  persons 
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in  a  deed  whereby  they  conveyed  said  Mary  Jones  320  acres  of  land  to 
one  Ambrose  Merchant,  which  deed  was  duly  placed  of  record,  and 
that  by  said  deed  the  said  Ambrose  Merchant  had  acquired  the  older 
and  superior  title  to  said  land. 

"Plaintiff  alleged  that  it  lost  20  acres  of  the  land  purchased  from 
defendant,  being  compelled  to  surrender  same  to  the  said  Ambrose  Mer- 
chant on  the day  of  September,  1903;  that  the  consideration  paid 

defendant  for  said  land  was  at  the  rate  of  $100  per  acre,  or  $2000;  that 
by  reason  of  the  prior  conveyance  by  defendant  the  title  to  said  land 
had  failed,  and  judgment  was  prayed  for  $2000  and  interest  from  Sep- 
tember, 1903,  cost?,  etc." 

On  April  1,  1909,  C.  W.  Nugent,  M.  S.  Duffie,  A.  L.  Davis  and  George 
A.  Hill  intervened  in  said  cause  and  set  up  that  since  the  institution 
of  the  suit  they  had  become  by  purchase  and  proper  assignments  and 
transfers  the  owners  of  the  cause  of  action  set  up  by  plaintiff.  They 
asked  that  they  be  allowed  to  make  themselves  parties  to  the  suit,  and 
to  prosecute  same  in  name  of  original  plaintiff,  and  they  adopted  all 
pleadings  of  plaintiff. 

The  defendant,  in  addition  to  a  general  demurrer  and  special  ex- 
ception and  general  denial,  pleaded  limitation  of  four  years.  He  further 
specially  pleaded,  in  substance,  that  the  deed  executed  by  him  to  Am- 
brose Merchant  was  made  for  the  sole  purpose  of  enabling  said  Mer- 
chant to  partition  said  Mary  Jones  survey  between  the  several  owners 
thereof,  and  said  Merchant  held  the  title  only  as  trustee  for  such  pur- 
pose; that  the  fact  that  the  title  was  in  Merchant  for  this  purpose  only 
was  well  known  to  plaintiff  at  the  time  it  purchased  the  land  from  de- 
fendant and  accepted  the  deed  with  the  special  warranty  set  out  in  plain- 
tiff's petition;  that  plaintiff  also  knew  at  said  time  that  C.  C.  Burnett 
and  others  were  asserting  a  claim  to  the  land  adverse  to  defendant's 
title  and  were  then  contemplating  filing  suit  against  defendant  for  the 
recovery  of  said  land,  and  for  this  reason  defendant  refused  to  give  any 
warranty  of  title  to  the  land  other  than  the  special  warranty  set  out  in 
the  petition;  that  the  20  acres  of  land  lost  by  plaintiff  was  recovered 
in  a  suit  by  parties  not  claiming  under,  but  adversely  to,  defendant  and 
that  the  agreed  judgment  rendered  in  said  suit  in  September,  1903, 
was  rendered  with  the  consent  and  upon  the  request  of  plaintiff. 

The  trial  in  the  court  below  without  a  jury  resulted  in  judgment  in 
favor  of  defendant,  that  plaintiff  and  interveners  take  nothing  by  their 
suit,  and  defendant  recover  against  them  all  costs  incurred  by  reason 
of  said  suit. 

The  evidence  shows  that  on  March  27,  1903,  the  defendant  Ambrose 
Jackson  conveyed  to  plaintiff  Sour  Lake  Company  a  tract  of  64  acres 
of  land  on  the  Marv  Jones  320-acre  survev  in  Hardin  Countv.  This 
deed  recites  a  cash  consideration  of  $6400  and  contains  the  following 
covenant  of  warranty : 

"I  do  bind  myself,  my  heirs,  executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said  premises  unto  the  said  Sour 
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Lake  Townsite  Company,  their  successors  and  assigns,  against  every  per- 
son whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part 
thereof,  by,  through,  or  under  me,  and  no  further." 

Prior  to  the  execution  of  this  deed  the  defendant,  joined  by  Minerva 
Merchant,  Sarah  Guedry,  Milton  Jackson  and  Stephen  Jackson,  con- 
veyed the  entire  Mary  Jones  survey  of  320  acres  to  Ambrose  Merchant. 
At  the  time  this  deed  wras  executed,  Mary  Brown  and  others,  claiming 
an  interest  in  said  land  adversely  to  the  grantors  in  said  deed,  had  in- 
stituted a  suit  therefor  which  was  then  pending  in  the  District  Court 
of  Hardin  County,  and  another  adverse  claim  was  being  asserted  by  C. 
C.  Burnett  and  others.  The  purpose  of  the  conveyance  to  Ambrose  Mer- 
chant was  to  enable  him  to  make  a  settlement  of  these  adverse  claims 
and  he  has  never  asserted  anv  claim  of  title  under  said  deed.  When 
plaintiff  purchased  the  land  from  defendant  it  had  full  knowledge  of 
these  facts,  and  when  defendant  declined  to  make  a  deed  with  general 
warranty  of  title  because  of  these  adverse  claims,  J.  M.  Carpenter,  the 
president  of  plaintiff  company,  who  purchased  the  land  from  defendant 
for  his  company,  told  defendant  that  he  knew  all  about  the  adverse 
claims  and  that  he  would  take  the  title  as  it  was.  On  June  1,  1903, 
Burnett  and  others  filed  suit  upon  their  claim,  and  thereafter,  in  Sep- 
tember, 1903,  the  two  suits  before  mentioned  were  compromised,  and 
by  an  agreed  judgment  rendered  therein  20  acres  of  the  64  acres  sold 
by  the  defendant  to  plaintiff  was  adjudged  to  Burnett.  The  plaintiff  wras 
not  a  party. to  this  suit,  but  the  compromise  and  agreed  judgment  was 
made  and  entered  not  only  with  the  consent  and  approval  of  Carpenter, 
the  president  of  the  plaintiff  company,  but  upon  his  urgent  solicitation. 

These  facts  do  not  show  a  breach  by  defendant  of  his  covenant  of 
warranty,  but  on  the  contrary  conclusively  show  that  the  title  under 
which  plaintiff  was  ousted  was  not  acquired  through  or  under  the  de- 
fendant, but  was  adverse  to  the  title  claimed  by  him. 

The  deed  to  Ambrose  Merchant  was  not  the  origin  of  the  title  under 
which  Burnett  claimed  and  recovered  the  20  acres,  and  had  no  relation 
or  connection  therewith.  The  reasonable  inference  from  these  facts  is 
that  Burnett  held  a  title  to  the  land  superior  to  the  title  under  which 
defendant  claimed,  but  this  is  not  material.  The  compromise  with  Bur- 
nett was  made  at  the  request  of  plaintiff,  and  if  it  be  true  that  Burnett 
had  no  title  except  such  as  he  acquired  from  defendant  by  the  agreed 
judgment,  plaintiff  having  actively  assisted  in  effecting  the  compromise 
and  having  urged  defendant  to  agree  to  same,  would  be  estopped  from 
claiming  that  the  act  of  defendant  in  allowing  said  agreed  judg- 
ment to  be  entered  was  a  breach  of  his  warranty.  The  rule  of  estoppel 
applicable  to  these  facts  is  thus  tersely  stated  in  16  Cyc,  page  786: 

"So  where  a  person  has  acted  or  refrained  from  acting  in  a  particular 
manner  upon  the  request  or  advice  of  another,  the  latter  is  estopped  to 
take  any  position  inconsistent  with  his  own  request  or  advice  to  the 
prejudice  of  the  person  so  induced  to  act." 

The  propositions  advanced  by  appellants  under  their  several  assign- 
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nieuts  of  error  may  be  conceded  to  be  abstractly  sound,  but  they  have 
no  application  to  the  case  made  by  the  facts  before  stated. 

None  of  the  assignments  present  any  error  in  the  proceedings  which 
would  require  or  authorize  a  reversal  of  the  judgment  and  without  dis- 
cussing any  of  them  in  detail  all  are  overruled,  and  the  judgment  of 
the  court  below  is  ailirmed. 

Affirmed. 


D.  P.  Stewart  et  al.  v.  El  Paso  County  et  al. 

Decided  Julv  1,  1910. 

1. — Public  Road — Alteration — Commissioners'  Court — Power. 

A  County  Commissioners'  Court  lias  the  power  to  institute  condemnation 
proceedings  upon  their  own  motion  to  alter  by  widening  a  public  road  which 
had  been  acquired  by  purchase  and  not  by  statutory  proceedings;  and  neither 
the  fact  that  a  majority  only  of  the  commissioners  consented  to  the  condemna- 
tion  order,  nor  the  fact  that  the  jury  of  view  did  not  act  in  conjunction  with 
the  county  surveyor  would  invalidate  the  judgment  of  condemnation, 

2. — Same — Injunction. 

A  petition  for  a  temporary  injunction  restraining  a  Commissioners'  Court 
from  condemning  land  for  the  purpose  of  widening  a  public  road,  on  the 
grounds  that  the  final  order  of  condemnation  was  not  rendered  at  a  regular 
term  of  the  court:  that  the  jury  of  view  did  not  make  their  report  to  the  next 
regular  term  of  the  Commissioners'  Court;  that  the  commissioners  did  not  make 
a  full  investigation  of  the  proposed  alteration  in  the  road,  and  did  not  find 
that  the  public  interest  would  be  better  served  by  such  alteration;  and  that  the 
minutes  of  that  term  of  the  Commissioners'  Court  were  not  signed,  considered, 
and  held  insutlicient  to  show  cause  for  the  issuance  of  the  injunction. 

3.  — Same — Condemnation — Effect. 

l?y  condemnation  proceedings  for  road  purposes  an  easement  only  is  ob- 
tained* in  the  land,  and  this  legal  effect  can  not  be  affected  by  the  form  of  the 
report  of  the  jury  of  view. 

4. — Same — Purpose  of  Condemnation. 

A  Commissioner^'  Court  having  the  power  to  condemn  land  for  the  purpose 
of  widening  a  public  road,  the  fact  that  the  court  may  intend  to  permit  the 
road,  as  widened,  to  be  used  by  a  street  railway,  is  immaterial. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  A.  M.  Walthall. 

D.  Storms  and  Atlas  Joins,  for  appellants. 

RicharJ  F.  Bur<ie*s  and  E.  B.  Elfrrs.  for  appellees.— The  Commis- 
sioners' Court  is  arthorized  hy  statute  to  alter  a  public  road  by  adding 
thereto  a  strip  for  the  purpose  of  increasing  the  width,  and  can  take 
swh  action  on  its  own  initiative.  Sayles*  TCev.  Stats.,  arts.  4671,  4712, 
and  art.  1^7.  sec<.  3  and  (> :  Kopeck v  v.  Daniels,  9  Texas  Civ.  App.,  30r>. 

The  Hart's  MilM"YnircheMie  was  an  existing  public  road  but  it  does 
not  fall  within  the  cla-s  of  public  roads  named  in  art.  4672,  Sayles'  Rev. 
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Stats.,  ae  construed  by  the  Supreme  Court.  Morris  v.  Cassidy,  78  Texas, 
515. 

The  mere  widening  of  a  public  road  is  not  such  a  change  or  altera- 
tion as  contemplated  by  art.  4672,  Sayles'  Rev.  Stats.  • 

An  order  of  the  Commissioners'  Court  is  a  judgment  with  all  its  in- 
cidents, and  mere  irregularities  in  its  entry  on  the  minutes  can  not  be 
attacked  in  a  collateral  proceeding.  Callaghan  v.  Salliway,  5  Texas 
Civ.  App.,  239;  Vogt  v.  Bexar  County,  16  Texas  Civ.  App.,*570;  Bren- 
nen  v.  Brfadshaw,  53  Texas,  330. 

The  provision  that  the  county  surveyor  shall  cooperate  with  the  jury 
of  view  is  directory  merely.    Onken  v.  Riley,  65  Texas,  468. 

The  fact  that  the  jury  of  view  made  their  report  and  that  it  was 
adopted  by  the  Commissioners*  Court  before  next  regular  term  of  said 
court,  will  not  render  the  proceedings  void.  Terrell  v.  Tarrant  County, 
8  Texas  Civ.  App.,  563 ;  Brennen  v.  Bradshaw,  53  Texas,  330. 

The  provision  in  art.  4672  of  Sayles'  Rev.  Stats,  requiring  the  unani- 
mous consent  of  all  the  commissioners  elected,  has  no  application  to  the 
mere  widening  of  a  road  such  as  the  Harts  Mill-Courchesne  Road.  Mor- 
ris v.  Cassidy,  78  Texas,  515. 

A  county  can  not  acquire  more  than  an  easement  over  land  which  it 
condemns  for  road  purposes;  and  hence  it  was  correct,  though  imma- 
terial, for  the  jury  of  view  to  so  describe  it. 

When  a  judgment  has  been  rendered  by  a  court  having  jurisdiction 
over  the  parties  and  the  subject  matter,  the  motives  and  purposes  of  the 
court  can  not  be  reviewed  in  a  collateral  proceeding,  unless  they  affirm- 
atively appear  on  the  face  of  the  record. 

JAMES,  Chief  Justice. — This  is  an  appeal  from  the  refusal  of  a 
temporary  injunction. 

It  appears  that  there  was  a  narrow  road  in  existence  which  had  been 
acquired  by  the  county  by  purchase,  and  the  Commissioners*  Court,  upon 
their  own  initiative,  began  proceedings  and  condemned  a  certain  strip 
of  land  approximately  13  feet  wide  by  about  1300  feet  long,  belonging 
to  appellants,  in  order.to  widen  said  road,  and  from  which  condemnation 
proceedings  an  appeal  was  taken  and  is  pending. 

The  appellants  filed  their  petition  in  the  District  Court  for  injunc- 
tion, alleging  matters  concerning  the  proceedings  which  they  claimed 
rendered  the  same  a  nullity. 

The  first  assignment  of  error  alleges  that  the  condemnation  judgment 
is  a  nullity  because  no  notice  by  advertisement  or  otherwise  was  given 
of  an  intention  to  apply  for  or  to  make  the  alteration  by  any  one ;  be- 
cause the  Commissioners'  Court  did  not  make  a  full  investigation  of  said 
alteration,  and  did  not  find  that  the  public  interest  would  be  better 
served  by  said  alteration;  because  the  alteration  was  not  by  unanimous 
consent  of  the  commissioners;  because  the  minutes  of  the  court  are  not 
signed  by  the  county  judge  and  attested  by  the  clerk;  because  the  last 
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order  was  not  passed  at  a  regular  term;  and  because  the  jury  of  view 
did  not  lay  out  said  alteration  with  the  county  surveyor;  and  did  not 
make  their  report  to  the  next  regular"  term  of  the  Commissioners'  Court. 

We  conclude  that  it  was  within  the  power  of  the  Commissioners*  Court 
to  institute  the  condemnation  proceedings  upon  their  own  motion,  the 
road  in  question  proposed  to  be  altered  being  one  acquired  by  purchase 
and  not  by  statutory  proceedings.  Morris  v.  Cassidy,  78  Texas,  515; 
Kopecky  v.  Daniels,  9  Texas  Civ.  App.,  305  (29  S.  W.,  533).  Also  that 
the  commissioners  were  empowered  to  condemn  the  strip  in  order  to 
alter  the  road  by  widening  it,  under  articles  1537  and  4671,  Sayles'  Rev. 
Stats.  That  the  fact  that  a  majority  only  of  the  commissioners  con- 
sented to  the  condemnation  order  does  not  invalidate  the  judgment,  the 
alteration  in  this  case  not  being  of  a  road  acquired  by  the  county  through 
statutory  proceedings.  That  the  fact  that  the  jury  of  view  did  not  act 
in  conjunction  with  the  county  surveyor  did  not  render  the  proceedings 
void,  see  Onken  v.  Riley,  65  Texas,  468;  and  the  allegation  that  the 
final  order  of  condemnation  was  not  rendered  at  a  regular  term  was  not 
sufficient  to  justify  the  granting  of  an  injunction,  in  view  of  the  fact  that 
by  article  1533,  Sayles'  Rev.  Stats.,  special  terms  of  the  Commissioners' 
Court  are  authorized  to  be  called,  and  the  allegations  of  the  petition  as 
to  regular  term  relate,  presumably,  to  regular  terms  as  distinguished 
from  special  or  called  terms. 

As  to  the  allegation  that  the  jury  of  view  did  not  make  their  report 
to  the  next  regular  term  of  the  Commissioners'  Court,  we  observe  that 
after  the  order  was  made  appointing  them,  the  court  adjourned  sine 
die.  And,  in  any  event,  the  fact  being  that  appellants,  the  owners,  ap- 
peared before  the  court  and  contested  the  order  entered  upon  the  report, 
such  matters  do  not  operate  to  vitiate  the  proceedings*  The  allegations 
that  the  commissioners  did  not  make  a  full  investigation  of  the  altera- 
tion and  did  not  find  that  the  public  interest  was  better  served  by  the 
alteration,  we  think  are  no  grounds  for  injunction.  The  judgment  recites 
that  it  appeared  that  the  strip  was  needed  for  road  purposes.  That  the 
matters  relating  to  the  subject  were  considered  by  the  court  is  involved 
in,  and  evidenced  by,  the  adjudication  itself,  and  it  can  not  be  held  that 
the  judgment  was  void  because  the  Commissioners'  Court  should  have 
given  the  matters  more  consideration  than  they  did.  The  allegation  that 
the  minutes  were  not  signed,  is  of  no  force  as  it  is  not  alleged  that  the 
order  was  not  in  fact  made,  and  it  appearing  from  the  petition  that  an 
appeal  was  taken  from  the  judgment,  which  could  not  be  unless  the 
judgment  had  been  legally  pronounced. 

The  second  assignment  is  that  the  court  erred  in  refusing  the  injunc- 
tion for  the  reason  that  the  first  order  did  not  authorize  the  jury  of 
view  to  lay  out  an  easement  of  any  kind,  while  said  jury  laid  out  an 
easement  and  such  easement  was  condemned  by  the  court  in  its  final 
order.  The  jury  reported  describing  part  of  the  width  of  the  strip  by 
field  notes  and  what  they  designated  a  "description  for  deed,"  and  part 
by  field  notes  of  what  they  called  "description  for  easement."    The  court 
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condemned  the  whole,  and  compensated  for  the  whole.  By  condemna- 
tion for  road  purposes  an  easement  only  is  obtained,  henee  the  form  in 
which  the  subject  matter  was  reported  and  adjudged,  designating  what 
was  to  be  taken,  is  immaterial. 

The  third  assignment  is  that  the  county  could  not  take  the  land  for 
the  benefit  of  the  El  Paso  Electric  Ry.  Co.,  a  private  corporation.  The 
purpose  of  the  condemnation  was  to  widen  the  road,  which,  as  we  have 
seen,  was  a  matter  within  the  powers  of  the  court.  That  the  court  may 
have  had  an  intention,  immediately  or  ultimately,  to  permit  the  road  as 
widened  to  be  used  for  street  railway  purposes,  was  immaterial  to  the 
exercise, of  the  power. 

We  find  no  error  and  affirm  the  order  denying  the  injunction. 

ON  MOTION   FOR  REHEARING. 

The  transcript  was  not  returned  with  the  motion,  and  the  court  having 
reached  the  point  of  adjournment,  we  pass  upon  the  motion  without 
having  it  before  us.  If,  as  stated  in  the  motion,  we  were  mistaken  in 
saying  that  the  county  obtained  the  Harts  Mill-Oourchesne  Road  by 
purchase,  and  in  stating  that  the  owner  appeared  before  the  Commis- 
sioners' Court  when  it  made  the  order  of  condemnation,  the  matters  are 
not  material.  The  road  was,  admittedly,  not  acquired  through  statutory 
provisions.  There  does  not  appear  to  have  been  an  omission  or  denial 
of  anything  that  was  substantial  in  the  proceeding  leading  up  to  the 
condemnation  order,  and  unless  some  such  defect  is  apparent  in  the  pro- 
ceedings, injunction  does  not  lie.  If  order  was  made  at  neither  a  regu- 
lar nor  called  term  of  the  court,  a  fact  which  the  record  here  does  not 
disclose,  the  matter,  if  shown  on  the  final  hearing,  will  doubtless  be  dealt 
with  properly  by  the  trial  court.     Motion  overruled. 

Affirmed. 

Writ  of  error  refused. 


Grand  Fraternity  v.  Lydia  A.  Mulkey. 

Decided  July  2,  1910. 

1. — Insurance  Company — Denial  of  Liability — Proof. 

In  a  suit  against  a  life  insurance  company  upon  a  benefit  certificate,  the 
plaintiff  alleged  that  the  defendant  had  denied  liability,  and  in  proof  of  said 
allegation  introduced  in  evidence  a  letter  written  by  the  secretary  of  the  com- 
pany to  the  attorneys  for  the  plaintiff  in  which  it  was  stated  that  the  Insured 
had,  some  months  prior  to  his  death,  been  suspended  for  non-payment  of  dues 
and  had  not  been  reinstated,  and  that  therefore  he  was  not  in  benefit  at  the 
time  of  his  death.  Held,  said  letter  was  in  effect  a  denial  of  liability,  and 
when  taken  in  connection  with  the  fact  that  the  defendant,  on  the  ground  that 
the  policy  had  elapsed,  returned  to  the  beneficiary  the  dues  which  it  had  re- 
ceived for  the  two  previous  months,  was  sufficient  to  sustain  said  allegation. 

2. — Insurance  Policy — Forfeiture — Clerical  Error — Evidence. 

In  a  suit  against  an  insurance  company  upon  a  benefit  certificate,  the  de- 
fense  being    forfeiture  of  policy  for  non-payment  of   dues,  evidence  considered 
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and  held  sufficient  to  support  a  finding  by  the  jury  that  the  dues  were  in  fact 
paid  within  the  time  stipulated  by  the  policy,  and  that  there  was  a  clerical 
error  in  two  receipts  issued  for  said  dues  in  stating  the  months  for  which  the 
payment  was  made. 

3. — Same — Forfeiture — Beceipt  of  Dues — Waiver. 

In  a  suit  against  a  benefit  society,  the  defense  being  that  the  policy  had 
lapsed  for  non-payment  of  dues  within  the  time  stipulated,  evidence  as  to  the 
retention  by  the  company  of  the  dues,  although  paid  after  the  time  stipulated, 
considered,  and  held  sufficient  to  warrant  the  jury  in  finding  that  the  company 
had  waived  the  default. 

4. — Same — Proof  of  Death — Waiver. 

A  denial  by  a  life  insurance  company  of  liability  on  a  policy  of  insurance 
issued  by  it  is  a  waiver  of  proofs  of  death. 

Appeal  from  the  District  Court  of  Reeves  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaaeks. 

McKenzie  &  Brady  and  J.  J.  Eckford,  for  appellant— Where  the 
certificate  sued  on  was  conditioned  on  satisfactory  proofs  of  the  death 
of  W.  D.  Mulkey,  and  appellee's  petition  alleged  that  appellant  denied 
liability,  there  could  be  no  recovery  without  proof  of  such  denial.  Em- 
ployers' Liability  Assn.  Corp.  v.  Rockelle,  13  Texas  Civ.  App.,  232. 

If  the  local  collector  of  appellant  received  the  dues  of  W.  D.  Mulkey 
after  the  time  prescribed  in  its  by-laws,  and  transmitted  the  same  to 
appellant  who  received  and  retained  same  knowing  same  were  received 
after  the  time  prescribed  in  its  by-laws,  but  at  the  time  said  dues  were 
so  received,  transmitted  and  retained,  W.  D.  Mulkey  was  not  in  good 
health  and  appellant  did  not  know  that  said  Mulkey  was  not  in  good 
health,  appellant  would  not  be  estopped  upon  learning  the  fact  that 
Mulkey  was  not  in  good  health  at  the  time  said  dues  were  received,  trans- 
mitted and  retained,  to  return  said  dues  and  plead  a  breach  of  its  by- 
laws in  defense  of  this  action.    United  Moderns  v.  Pike,  76  S.  W.,  774. 

J.  W.  Parker  and  Stephens  &  Miller,  for  appellee. 

DUNKLIN,  Associate  Justice. — Lvdia  A.  Mulkey  was  named  as 
beneficiary  in  a  life  insurance  policy  in  the  sum  of  two  thousand  dollars 
issued  by  The  Grand  Fraternity  to  W.  D.  Mulkey,  husband  of  the  bene- 
ficiary. W.  D.  Mulkey  died  July  30,  1907,  and  the  defendant  having 
refused  to  pay  the  policy  Mrs.  Mulkey  instituted  suit  and  recovered  a 
judgment  for  the  amount  specified  in  the  policy. 

The  policy  stipulates  that  it  is  "payable  upon  satisfactory  proofs  of 
the  death  of  said  member  while  this  certificate  is  in  full  force."  In  her 
petition  the  plaintiff  alleged  that  the  only  proof  furnished  to  the  de- 
fendant of  the  death  of  her  husband  was  a  notice  of  the  death  contained 
in  a  letter  written  to  the  company  by  her  attorneys,  Messrs.  Parker  & 
Buck,  but  that  upon  receipt  of  said  notice  the  defendant  denied  liability. 

Upon  the  trial  the  following  letter  was  introduced  in  evidence  written 
by  defendant's  secretary  at  its  home  office  in  Philadelphia,  Pa.: 


1910.']  Grand  Fraternity  v.  Mulkey.  149 

"Philadelphia,  Pa.,  August  16,  1907. 
"Messrs.  Parker  &  Buck,  Pecos,  Texas. 

"Gentlemen — Your  favor  of  the  7th  inst.,  in  reference  to  the  death 
of  William  D.  Mulkey,  has  been  handed  to  me  upon  my  return  from 
a  two  weeks'  absence  from  the  office.  I  find  by  referring  to  my  records 
that  Mr.  Mulkey  was  suspended  for  nonpayment  of  the  April  dues,  since 
which  time  he  has  not  been  reinstated.  He  was,  therefore,  not  in  benefit 
at  the  time  of  his  death. 

"Yours  respectfully, 

"W.  E.  Gregg,  Secretary  ." 

The  contention  is  made  that  as  there  was  no  proof  that  Parker  & 
Buck  were  representing  the  plaintiff  at  the  time  this  letter  was  written, 
the  letter  was  not  sufficient  proof  of  a  denial  by  the  defendant  of  liability 
to  the  plaintiff,  and  that  as  the  letter  was  the  only  proof  offered  to  sus- 
tain the  allegation  that  the  defendant  had  denied  liability,  a  material 
allegation  in  the  petition  was  not  sustained.  Plaintiff's  petition  filed 
in  the  suit  was  signed  by  Parker  &  Buck  as  her  attorneys,  and  we  think 
that  the  letter  itself  clearly  indicates  a  purpose  on  the  part  of  the  writer 
to  notify  the  beneficiary  named  in  the  policy  that  the  defendant  com- 
pany would  not  pay  the  policy  for  the  reasons  therein  stated.  This,  in 
connection  with  the  further  fact  that  during  the  month  of  August  the 
defendant  company  returned  the  dues  which  it  had  received  for  the 
months  of  July  and  August  on  the  ground  that  the  policy  had  thereto- 
fore lapsed  for  nonpayment  of  the  dues  for  April,  we  think  was  sufficient 
to  sustain  the  allegation  now  under  consideration,  and,  having  denied 
liability,  no  proof  of  death  was  necessary.  Hollenbeck  v.  Mercantile 
Town  Mut.  Fire  Ins.  Co.,  113  S.  W.,  217.  " 

One -of  the  stipulations  in  the  policy  of  insurance  reads:  "The 
monthly  dues  are  due  on  the  first  secular  day  of  each  calendar  month, 
and  must  be  paid  to  the  collector  on  or  before  the  last  secular  day  of  the 
month  without  notice,  and  a  failure  to  pay  as  required  will  void  the  cer- 
tificate, except  as  to  the  extended  protection  allowed  after  five  years." 

Appellant  insists  that  the  evidence  introduced  conclusively  shows  non- 
payment of  dues  on  the  policy  in  accordance  with  the  requirements  of  its 
by-laws  and  the  terms  of  the  policy  for  each  of  the  months  of  April,    * 
May,  June  and  July,  1907. 

Defendant  had  established  a  local  lodge  at  Abilene;  W.  D.  Mulkey 
was  a  member  of  that  lodge :  defendant  appointed  E.  W.  Eidinger  as  its 
agent  to  collect  dues  from  the  members  of  the  lodge;  when  he  ceased 
to  act,  the  company  then  appointed  M.  W.  Shelley,  Jr.,  and  both  of  these 
collectors  were  by  the  company  furnished  official  receipts  in  blank  to 
be  filled  out  and  issued  by  the  collectors  whenever  dues  were  paid.  Plain- 
tiff introduced  written  receipts  to  W.  D.  Mulkey,  duly  signed  by  these 
collectors,  showing  payments  of  dues  for  April,  May  and  June,  the  re- 
ceipts being  dated  upon  secular  days  of  each  month,  also  receipts  for 
dues  for  the  months  of  July  and  August,  the  receipt  for  the  July  dues 
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being  dated  in  August,  and  the  receipt  for  the  August  dues  being  dated 
in  July.  Ridinger  was  collector  for  the  company  during  the  month  of 
April,  and  Shelley  was  collector  during  the  months  of  May,  June,  July 
and  August.  The  receipt  for  dues  for  the  month  of  April  was  signed 
by  Ridinger  and  those  for  the  other  four  months  were  signed  by  Shelley. 
Both  these  collectors  testified  that  the  dues  were  paid  as  indicated  by 
the  receipts  issued  by  them  respectively.  The  jury  was  warranted  in 
finding  that  the  money  received  in  July,  as  indicated  by  the  receipt 
dated  July  30th,  was  for  the  July  dues  instead  of  for  August  dues  as 
therein  stated,  and  that  the  amount  received  in  August  as  indicated  in 
the  receipt  dated  in  August,  was  for  the  dues  for  that  month;  in  other 
words,  that  there  was  a  clerical  error  in  each  of  those  receipts  in  stating 
the  month  for  which  the  dues  were  paid.  Clearly,  the  evidence  as  a 
whole,  was  ample  to  support  the  finding  by  the  jury  that  Mulkey  did 
not  default  in  the  payment  of  his  dues  for  the  months  indicated  above. 
This  renders  it  unnecessary  to  determine  the  contention  by  appellee  that 
under  the  by-laws  of  the  order  Mulkey  had  the  entire  month  of  July 
within  which  to  pay  the  dues  for  that  month  and  that  as  he  died  on  July 
30th,  there  could  be  no  forfeiture  even  though  the  dues  for  July  had 
never  been  paid  at  all. 

The  following  instructions  were  given  in  the  court's  main  charge: 

6.  "If  you  find  and  believe  from  the  evidence  that  the  said  W.  D. 
Mulkey,  or  some  one  for  him,  did  not  pay  to  the  collector  of  the  Abilene 
branch  of  said  Order,  the  sum  of  $4.14  during  each  of  said  months,  but 
did  pay  to  said  collector  said  $4.14  for  each  of  said  months  after  the  last 
day  of  any  or  all  of  said  months,  and  that  said  collector  accepted  same 
and  transmitted  same  to  the  defendant  at  Philadelphia,  Pa.,  and  that  the 
said  defendant  accepted  and  retained  same  as  the  dues  of  the  said  W. 
D.  Mulkey  on  said  policy  or  benefit  certificate,  then  you  will  find  for 
the  plaintiff  and  so  say  by  your  verdict." 

7.  "If  vou  find  and  believe  from  the  evidence  that  the  said  W.  D. 
Mulkey,  or  some  one  for  him,  did  not  pay  to  the  defendant's  local  col- 
lector of  the  Abilene  branch  of  said  Order,  $4.14  for  any  one  of  said 
months  of  April,  May,  June  and  July  in  the  year  1907,  then  you  will 
find  for  the  defendant,  and  so  say  by  your  verdict." 

8.  "If  vou  find  and  believe  from  the  evidence  that  the  said  W.  D. 
Mulkey,  or  some  one  for  him,  did  pay  to  the  collector  for  the  local  branch 
of  said  Order  at  Abilene,  $4.14  for  each  of  the  months  of  April,  May, 
June  and  Julv  in  the  vear  1907,  but  that  same,  for  anv  one  of  said 
months,  was  not  paid  on  or  before  the  last  day  of  said  month,  then  yon 
will  find  for  the  defendant;  unless  you  further  find  that  said  payment 
wa<*  received  and  transmitted  to  the  defendant?  at  Philadelphia,  Pa.,  and 
by  said  defendant  received  and  accepted  a?  the  dues  or  premium  of  the 
said  W.  D.  Mulkey  on  said  policy  or  benefit  certificate." 

The  court  also  gave  defendant's  requested  instruction  No.  7,  which 
reads:  "You  are  directed  and  instructed  that  the  receipt  of  payments 
by  the  defendant  Order  and  held  by  it  awaiting  the  forwarding  of  a 
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health  certificate  would  not  be  sufficient  in  itself  to  constitute  such  an  ac- 
ceptance on  the  part  of  the  defendant  as  would  constitute  a  waiver  on  its 
part  of  the  by-laws  requiring  a  health  certificate  and  requiring  the  dues 
to  be  paid  within  the  time  prescribed  by  the  by-laws." 

The  seventh  paragraph  of  the  main  charge,  which  is  quoted  above,  i6 
criticised  as  permitting  a  recovery  for  defendant  in  the  event  only  that 
the  jury  should  find  that  dues  for  the  months  in  question  were  not  paid, 
without  a  further  instruction  that  such  payments  were  required  to  be 
made  during  the  respective  months.  The  further  instruction  which 
appellant  claims  should  have  been  included  in  that  paragraph  was  con- 
tained in  the  eighth  paragraph,  the  instruction  was  in  favor  of  the  de- 
fendant, and  in  no  way  implied  any  restriction  upon  any  defense  urged.  • 
The  evidence  showed  that  Mulkey  was  injured  in  an  accident  May  20, 
1907,  and  that  his  injuries  so  received  resulted  in  his  death  on  July  30, 
1907.    He  was  never  in  good  health  after  his  injury. 

Appellant  contends  that  the  sixth  paragraph  of  the  court's  charge 
was  erroneous  in  that  it  authorized  a  recovery  by  plaintiff  if  the  dues 
were  paid  after  the  time  required  by  the  by-laws  of  the  Order  and  were 
received  and  retained  by  the  defendant,  even  though  defendant  retained 
them  while  awaiting  a  health  certificate  from  the  insured  and  in  ig- 
norance of  the  fact  that  they  had  been  paid  after  the  time  prescribed 
for  their  payment.    It  will  be  noted  that  in  the  instruction  criticised, 
before  a  verdict  could  be  returned'  for  plaintiff  the  jury  were  required 
to  find  that  defendant  retained  the  money  "as  dues,"  and  when  the  in- 
struction is  considered  in  connection  with  the  special  instruction  given  at 
defendant's  request,  it  is  not  probable  that  the  jury  placed  the  interpre- 
tation thereon  suggested  by  appellant.    Besides,  the  evidence  showed  be- 
yond controversy  that  after  the  death  of  the  insured  and  after  receiving 
notice  thereof,  defendant  tendered  a  return  of  the  dues  received  for  the 
month  of  July  as  soon  as  it  received  them,  but  elected  to  retain  the  dues 
for  April,  May  and  June,  and  did  not  at  any  time  prior  to  the  suit  offer 
to  return  those  dues.     This  established  a  waiver  by  defendant  of  any 
failure  of  the  insured  to  comply  with  the  by-laws  in  the  payment  of  the 
dues  for  the  three  months  last  mentioned,  and  if  the  instruction  assailed 
by  appellant  be  subject  to  the  construction  suggested,  it  is  not  likely 
that  the  jury  were  misled  thereby  to  appellant's  injury  as  to  the  July 
dues,  for  it  is  not  reasonable  to  suppose  that  they  found  that  appellant 
retained  those  dues  longer  than  was  shown  by  the  testimony  of  appel- 
lant's officer  in  Philadelphia  who  received  them  and  whose  testimony 
was  uncontroverted.    From  the  foregoing  conclusions  it  follows  that  there 
is  no  merit  in  appellant's  eighth,  thirteenth  and  xourteenth  assignments 
of  error.    Furthermore,  appellant  can  not  complain  of  the  refusal  of  the 
instructions  made  the  basis  of  those  assignments  since,  substantially,  the 
same  defense  embraced  in  those  instructions  was  presented  in  the  seventh 
special  instruction  given  at  appellant's  request.     Houston  &  T.  C.  Ry. 
Co.  v.  Harris,  120  S.  W.,  500;  International  &  G.  K  By.  v.  Ford,  118 
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S.  W.,  1137;  Missouri,  K.  &  T.  Ry.  v.  Morgan,  49  Texas  Civ.  App.,  212 
(108  S.  W.,  726). 
We  have  found  no  error  in  the  record  and  the  judgment  is  affirmed. 

ON   MOTION  FOR  REHEARING. 

Appellant  calls  attention  to  the  fact  that  the  original  petition  was 
not  introduced  in  evidence  and  therefore  the  signature  of  Parker  &  Buck 
thereto  can  not  be  considered  as  any  evidence  that  those  persons  are 
the  same  attorneys  who  wrote  the  letter  set  out  in  our  original  opinion 
notifying  defendant  of  the  death  of  W.  D.  Mulkey.  We  concur  in  this 
contention,  but  adhere  to  the  conclusion  noted  that  proof  of  death  of 
the  insured  was  waived  by  defendant  by  reason  of  other  facts  found  by 
us,  and  in  support  of  our  conclusion  the  following  additional  authorities 
are  cited:  Merchants  Ins.  Co.  v.  Newlin,  56  S.  W.,  198;  East  Texas 
Fire  Ins.  Co.  v.  Brown,  82  Texas,  637;  Mutual  Ins.  Co.  v.  Mattingly, 
77  Texas,  164;  Continental  Fire  Ins.  Co.  v.  Whitaker,  79  S.  W.,  119; 
19  Cyc.,  867. 

We  were  in  error  in  our  finding  that  the  evidence  showed  without 
controversy  that  appellant  received  and  elected  to  retain  the  dues  for 
April  as  well  as  for  May  and  June.  But  while  the  evidence  introduced 
by  defendant  tended  to  show  that  the  dues  for  the  month  of  April  were 
never  paid  during  that  month  and  were  never  received  by  defendant 
at  its  home  office,  yet  its  local  collector,  Eidinger,  testified  that  he  re- 
ceived the  dues  on  April  30th  and  that  the  same  were  forwarded  to  de- 
fendant at  its  home  office  in  Philadelphia,  and  plaintiff  also  introduced 
in  evidence  a  receipt  for  the  April  dues,  dated  April  30th,  and  duly 
signed  by  the  collector.  This  evidence  certainly  sustains  the  finding 
by  the  jury  that  the  dues  for  the  month  of  April  were  duly  received 
by  defendant.     The  motion  for  rehearing  is  overruled. 

Affirmed. 

Writ  of  error*  refused. 


Chicago,  Bock  Island  &   Pacific   Railway   Company  et  al.   v. 

Clements  &  Carroll. 

Decided  January  6,  1909. 

1. — Interstate  Commerce — Jurisdiction  of  State  Court — Shipment  of  Live 
Stock. 

When  a  cause  of  action  against  a  railroad  company  for  damages  to  an  in- 
terstate shipment  of  live  stock  is  based  upon  a  breach  of  defendant's  common 
law   or   contractual    duty,   which    is   not   regulated,   trenched   upon   nor    in   any 
manner  affected   by   the   Acts  of   Congress   regulating  interstate   commerce,   the 
State  courts  have  jurisdiction  to  try  the  same. 

2. — Trial  Amendment — Continuance. 

Pending  the  trial  of  suit  against  several  raihoad  companies  for  damages  to 
a  shipment  of  live  stock,  plaintiffs  filed  a  trial  amendment  alleging  the  intrinsic 
value  of  the  animals  at  their  destination,  in  addition  to  the  market  value  there- 
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tofore  alleged,  and  prayed  in  the  alternative  for  such  intrinsic  value;  the  de- 
fendants thereupon  moved  for  a  continuance  on  the  ground  that  they  were  not 
prepared  to  meet  the  change  in  plaintiffs'  pleadings;  the  court  overruled  the 
notion.  Held,  because  it  was  not  shown  that  any  evidence  was  introduced  by 
plaintiffs  to  prove  intrinsic  value;  and  because  if  there  was  in  fact  any  differ- 
ence between  the  intrinsic  and  market  value  of  the  stock  the  trial  was  taking 
place  in  the  very  town  which  was  the  destination  of  the  stock,  and  a  continuance 
was  not  necessary  to  enable  the  defendants  to  obtain  evidence  to  meet  said 
issue;  and  because  it  was  not  shown  in  the  motion  for  new  trial  that  defend- 
ants were  prejudiced  by  the  action  of  the  court,  an  assignment  of  error  com- 
plaining of  such  action  must  be  overruled. 

8.— Master  and  Servant — Proof  of  Relationship. 

While  the  relationship  of  master  and  servant  can  not  be  proved  by  the  bare 
statement  to  that  effect  by  the  servant,  still  the  admission  of  a  statement  by  a 
person  at  a  railroad  station  that  he  was  the  company's  yardmaster  at  that 
station  could  not  be  prejudicial  to  the  company  when  supplemented  with  evi- 
dence that  said  person  was  engaged  at  that  place  in  directing  the  management 
and  movement  of  the  company's  trains,  and  that  the  authority  thus  exercised 
was  such  as  is  usually  given  a  yardmaster. 

1— Carrier  of  Live  Stock — Failure  to  Bed  Care — Negligence. 

Testimony  that  it  was  usual  and  customary  for  railroad  companies  to  bed 
trs  in  which  cattle  were  shipped  is  admissible  as  tending  to  prove  negligence 
\  failing  to  do  so  for  the  shipment  of  horses;  and  in  the  absence  of  evidence 
t  the  contrary  it  will  be  presumed  that  the  duty  to  so  prepare  the  cars  de- 
rived on  the  railroad  company  and  not  on  the  shipper. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
besre  Hon.  J.  M.  Goggin. 

hiwkins  &  Franklin,  for  appellants. — That  the  trial  court  did  not  have 
juridiction  of  the  cause :  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moore,  83  S.  W., 
362;Texas  &  P.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.,  426; 
Clafli  v.  Houseman,  93  U.  S.,  135 ;  Swift  v.  R.  R.,  58  Fed.,  858 ;  Sunder- 
land "jros.  v.  C.  R.  I.  &  P.  By.  Co.,  158  Fed.,  877;  Sheldon  v.  Wabash 
By.,  15  Fed.,  785;  Van  Patten  v.  Ry.  Co.,  74  Fed.,  981;  Interstate 
Commtce  Act,  sees.  9,  20,  22. 

Ageny  can  not  be  proved  by  the  declarations  of  the  agent  made  out 
of  court  and  the  court  erred  in  allowing  the  witness  Carroll  to  testify 
that  som  party  at  Tucumcari  had  stated  to  him  that  he  was  the  yard- 
master  oi appellants. "  Latham  v.  Pledger,  11  Texas,  445;  St.  Paul  F. 
&  M.  Ins.Co.  v.  McGregor,  63  Texas,  403 ;  Aetna  L.  Ins.  Co.  v.  Hanna, 
81  Texas,  91 ;  Lyons  v.  Texas  &  P.  Ry.  Co.,  36  S.  W.,  1007 ;  Owens  v. 
Xew  York'..  Co.*  32  S.  W.,  189. 

W.  M.  P* colas,  for  appellees. 

XEILL,  AsociATE  Justice. — We  adopt  the  statement  made  by  the 
trial  court  irJfg  charge  of  the  nature  of  this  suit,  which  is  as  follows: 

"This  is  a  tit  by  plaintiff?,  W.  R.  Clements  and  L.  V.  Carroll,  com- 
posing the  fin  of  W.  R.  Clements  &  Company,  against  the  Chicago, 
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Rock  Island  &  Pacific  Railway  Company,  the  Chicago,  Rock  Island  & 
Gulf  Railway  Company,  the  Chicago,  Rock  Island  &  El  Paso  Railway 
Company,  the  El  Paso  &  Rock  Island  Railway  Company,  the  El  Paso 
&  Northeastern  Railway  Company,  and  the  El  Paso  &  Northeastern 
Railroad  Company,  for  damages  alleged  to  have  been  sustained  to  a 
certain  shipment  of  stock  from  Kansas  City,  Missouri,  to  El  Paso,  Texas, 
over  said  defendant  lines. 

"Plaintiffs  allege  that  on  or  about  the  2nd  day  of  November,  1907, 
they  tendered  to  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
twenty-one  head  of  stock,  consisting  of  sixteen  horses  and  five  mules, 
for  shipment  over  the  above  named  lines  to  El  Paso,  Texas;  that  said 
shipment  was  accepted  by  the  defendants  and  each  of  them,  but  was  not 
transported  over  the  said  lines,  or  any  of  them,  with  reasonable  despatch, 
but  was  unreasonably  and  negligently  delayed  en  route,  not  reaching 
El  Paso  until  about  eleven  o'clock  a.  m.,  on  November  9;  that  the  de- 
fendants failed  to  bed  properly  the  cars  in  which  said  animals  were  trans- 
ported, and  said  shipment  on  each  and  all  of  said  roads  was  greatl/ 
jarred  and  jerked  and  very  roughly  handled;  that  the  failure  proper^' 
to  bed  said  cars  and  said  delay  in  transportation,  as  well  as  said  roufh 
handling,  was  negligence  on  the  part  of  each  and  all  of  said  defendant, 
and  resulted  in  serious  injury  to  said  shipment,  greatly  reducing   he 
value  of  the  same  at  point  of  destination ;  and  plaintiffs  pray  that  tiey 
recover  the  difference  between  the  market  value  of  said  animals  in  the 
condition  they  should  have  arrived  in  but  for  such  alleged  neglig?nce 
on  the  part  of  the  defendant  companies,  and  the  condition  they  dii  ar- 
rive in ;  and  if  thev  are  not  entitled  to  recover  the  difference  in  market 
value,  that  then  they  recover  the  difference  between  the  market  value 
in  the  condition  thev  should  have  arrived  in  and  the  intrinsic  v.'lue  of 
said  animals  in  the  condition  they  were  in  upon  arrival. 

"The  defendants  answer  by  a  general  denial,  and  specially  dny  any 
negligence  on  the  part  of  said  roads  or  either  of  them,  and  say  tiat  said 
shipment,  as  a  matter  of  fact,  was  transported  with  reasonabledispatch 
without  any  rough  handling,  and  without  any  failure  on  ther  part  to 
bed  said  cars,  alleging  that  they  were  not  required  to  bed  *me;  and 
defendants  sav  that  the  Chicago,  Rock  Island  &  Pacific  Raifrav  Com- 
pany  owned  and  operated,  and  owns  and  operates,  said  line  >f  railroad 
extending  from  Kansas  City,  Missouri,  to  Texhoma,  on  the  fexas  line; 
that  the  Chicago,  Rock  Island  &  Gulf  Railway  Compan;  owns,  and 
owned  and  operated,  said  line  extending  from  Texhoma  to  a  cation  called 
Bravo,  on  the  New  Mexico  line;  that  the  Chicago,  Rock  Island  &  El 
Paso  Railway  Company  owned,  and  owns  and  operates, ^aid  line  ex- 
tending from  Bravo  to  a  place  called  Tucumcari,  in  th  Territory  of 
New  Mexico;  that  the  El  Paso  &  Rock  Island  Railway  ompany  oper- 
ated, and  operates,  said  line  extending  from  TucumcaTi  *  a  place  called 
Carrizozo;  and  that  the  El  Paso  &  Northeastern  Rflway  Company 
operated,  and  operates,  said  line  extending  from  flrrizozo  to  the 
northern  boundary  line  of  the  State  of  Texas  and  the  Vrritorv  of  New 
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Mexico;  and  that  the  El  Paso  &  Northeastern  Railroad  Company  oper- 
ates said  line  from  the  last  named  point  to  the  city  of  El  Paso;  and 
defendants  deny  that  any  partnership*  existed  between  any  of  said  de- 
fendants at  the  time  of  said  shipment,  except  between  the  El  Paso  & 
Rock  Island  Railway  Company,  the  El  Paso  &  Northeastern  Railway 
Company,  and  the  El  Paso  &  Northeastern  Railroad  Company,  extend- 
ing from  said  town  of  Tucumcari  to  the  city  of  El  Paso." 

The  trial  resulted  in  a  judgment  in  favor  of  the  plaintiffs  for  $1500, 
which  was  apportioned  amongst  the  different  defendants  according  to 
the  various  sums  the  jury,  in  their  verdict,  found  them  severally  liable. 
Thet  have  all  appealed  from  the  judgment. 

Conclusions  of  fact. — The  evidence  is  reasonably  sufficient  to  show 
that  each  defendant  was  guilty  of  such  acts  of  negligence  as  were  alleged 
against  it  and  submitted  by  the  court  in  its  charge  to  the  jury;  and 
that  by  reason  of  such  negligence  plaintiffs  were  damaged  in  the  sum 
of  $1500,  which  damage  was  caused  by  the  several  defendants  to  the 
amount  respectively  assessed  by  the  verdict  against  each  of  them. 

Conclusions  of  law. — 1.     The  contention  of  appellants,  that  the  court 
below  was  without  jurisdiction  to  try  the  case  because  exclusive  juris- 
diction thereof  was,  under  the  Act  of  Congress  entitled  An  Act  to  regu- 
late commerce,  as  amended  by  the  Act  of  June  29,  1906,  known  as  the 
Hepburn  Amendment,  given  the  Interstate  Commerce  Commission  and 
the  Circuit  and  District  Courts  of  the  United  States,  can  not  be  sustained 
either  upon  principle  or  authority.     The  cause  of  action  alleged  and 
proved  did  not  arise  from  and  is  not  based  upon  any  infraction  of  the 
Act  in  question  nor  its  amendment;  but  from  a  breach  of  defendants' 
common  law  or  contractual  duty  which,  though  pertaining  to  interstate 
{commerce,  is  not  regulated,  trenched  upon  or  in  any  way  affected  by 
the  Act  of  Congress.    Hence  the  cases  of  Gulf,  C.  &  S.  F.  Ry.  v.  Moore, 
98  Texas,  302 ;  Texas  &  P.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.*,  204  U.  S., 
425,  51  L.  Ed.,  553;  Texas  &  P.  Ry.  Co.  v.  Cisco- Oil  Mill,  204  U.  S., 
449,  51  L.  Ed.,  562 ;  Texas  &  P.  Ry.  Co.  v.  Mugg,  202  U.  S.,  242,  50 
L.  Ed.,  1011;  Claflin  v.  Houseman,  93  LT.  S.,  130,  23  L.  Ed.,  833;  Swift 
v.  Phila.  R.  R.,  58  Fed.  Rep.,  858 ;  Sunderland  v.  Chicago,  R.  I.  &  P. 
By.  Co.,  158  Fed.  Rep.,  877 ;  Sheldon  v.  Wabash  R.  Co.,  105  Fed.  Rep., 
785;  Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.,  74  Fed.  Rep.,  981, 
relied  upon  by  appellant,  have  no  application  to  the  question  raised  by  the 
assignment,  unless  it  be  to  show  that  the  matters  here  involved  are  such 
as  may  be  taken  cognizance  of  by  our  State  courts,  as  is  especially  illus- 
trated by  the  Supreme  Court's  remanding  the  Moore  case  to  be  tried 
upon  an  issue  not  affected  by  the  Interstate  Commerce  Act.     See  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Piper  Company,  decided  by  this  court  on 
December  9,  1908  (52  Texas  Civ.  App.,  568),  for  an  opinion,  in  a  case 
involving  the   same  question,   which   upholds   the  jurisdiction   of  the 
State  courts. 

2.     In  plaintiffs'  original  petition  the  measure  of  damages  alleged 
W8S  the  difference  between  the  market  value  of  the  animals  in  the  con- 
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dition  they  should  have  arrived  at  El  Paso,  Texas,  but  for  the  negligence 
of  defendants,  and  the  condition  they  were  in  when  they  did  arrive  there. 
During  the  progress  of  the  trial  plaintiffs  filed  a  trial  amendment,  al- 
leging that,  if  the  animals  had  no  market  value  at  El  Paso  in  their  dam- 
aged condition,  they  had  there  an  average  intrinsic  value  of  $150  each, 
and,  in  the  alternative,  asked  judgment  for  the  difference  between  their 
market  value  in  the  condition  they  should  have  arrived  but  for  defend- 
ants' negligence  and  their  intrinsic  value  at  that  place  in  their  damaged 
condition.  Whereupon  defendants  moved  the  court  to  allow  them  to 
withdraw  their  announcement  of  ready  for  trial  and  to  continue  the 
case,  upon  the  ground  that  they  had  made  no  preparation  to  meet  the 
change  in  plaintiff's  pleadings  made  by  such  trial  amendment ;  and  could 
not,  therefore,  continue  the  trial  of  the  cause.  The  court  overruled  the 
motion,  and  its  action  in  doing  so  is  assigned  as  error. 

It  does  not  appear  from  the  statement  in  appellants'  brief  that  any 
testimony  was  introduced  by  the  plaintiffs  in  support  of  the  issue  pre- 
sented by  the  trial  amendment.  If  there  was  none  (which  we  may 
assume  from  the  absence  of  its  statement  in  appellants'  brief,  without 
examining  the  statement  of  facts),  defendants  were  not  prejudiced  by 
the  ruling  of  the  court.  If,  however,  it  should  appear  that  testimony 
was  introduced  in  support  of  such  issue,  we  would  not  be  prepared  to 
say  from  the  record  as  presented  to  us,  that  the  ruling  complained  of 
should  cause  a  reversal  of  the  judgment.  While  the  term  "market  value" 
is  not  synonymous  with  "intrinsic  value" — the  one  meaning  the  actual 
pirice  in  which  the  commodity  is  commonly  sold ;  the  other,  its  true, 
inherent  and  essential  value,  independent  of  accident,  place  or  person, 
but  is  the  same  evervwhere  and  to  everv  one — vet  the  latter  is  so  gen- 
erallv  a  factor  which  enters  into  the  determination  of  the  former,  that 
it  may  be  said  that  a  thing  which  has  no  intrinsic  value  is  generally 
without  market  value.  This,  as  to  some  commodities,  is  so  frequently 
the  case  that  at  a  given  time  and  place  its  market  and  intrinsic  value  are 
the  same,  or  so  nearly  that  the  one  is  scarcely  distinguishable  from  the 
other.  If,  then,  there  was  any  difference  in  the  intrinsic  and  the  market 
value  of  the  animals  in  their  damaged  condition  when  they  reached 
El  Paso,  where  the  case  was  tried,  it  would  seem  that  if  the  defendants 
were  prepared  to  meet  the  issue  as  to  their  market  value,  they  would, 
if  not  from  such  preparation  ready  to  meet  the  issue  raised  by  the  trial 
amendment,  have  been  able  to  prepare  their  case  on  such  issue  in  a  short 
time  without  having  to  resort  to  a  continuance  for  that  purpose. 

Besides,  if  the  plaintiffs  introduced  any  evidence  in  support  of  their 
amendment  of  intrinsic  value,  the  defendants  should  have,  at  least, 
shown  in  their  motion  for  a  new  trial  a  probability  of  procuring  testi- 
monv  on  another  trial  of  the  case  which  would  in  some  way  tend  to 
rebut  such  evidence.  "Neither  the  motion  for  continuance  nor  for  a  new 
trial  tends  to  show  the  existence  of  such  rebutting  testimony.  There- 
fore, it  not  appearing  from  anything  in  the  record  that  a  reversal  of  the 
judgment  and  remanding  the  case  for  another  trial  would  be  of  any 
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avail   to  the  defendants,  the  assignment  of  error  should  not,  in  our 
opinion,  be  sustained. 

3.  It  does  not  appear  from  the  statement  under  the  sixth  assignment 
of  error  in  appellants'  brief,  nor  from  the  bill  of  exceptions  upon  which 
the  assignment  is  predicated,  what  was  said  in  the  conversation  between 
the  witness  Carroll  and  the  person  at  Tucumcari  who  stated  to  the  wit- 
ness that  he  was  defendants'  yardmaster.  Unless  something  was  said 
by  that  person  which  would,  as  coming  from  their  agent,  in  some  way 
prejudicially  affect  defendants,  or  some  of  them,  it  can  not  be  perceived 
how  the  mere  statement  by  the  person  that  he  was  the  yardmaster  of 
defendants  could  injure  them.  If,  however,  it  was  a  matter  of  any 
moment  to  plaintiffs  to  prove  that  the  person  occupied  the  relation  to 
defendants  of  yardmaster  at  that  station,  though  such  relation  could 
not  be  shown  by  his  bare  statement,  when  it  was  proven  that  he  was  en- 
gaged at  that  place  in  directing  the  management  and  movement  of  de- 
fendants' trains,  that  his  directions  to  such  ends  were  obeyed  by  their 
servants  who  were  employed  in  operating  them,  and  that  the  authority 
he  thus  exercised  was  such  as  is  usually  given  a  yardmaster,  we  do  not 
think  that  his  statement  to  the  witness  that  he  occupied  such  position 
could  have  in  any  way  prejudiced  the  defendants,  even  if  such  statement, 
made  while  he  was  discharging  the  duties  of  such  position  and  his  orders 
being  obeyed  by  the  other  servants  of  defendants,  was  not  res  gestae. 

4.  As  it  does  not  appear  from  the  record  that  the  special  exceptions 
to  plaintiffs'  petition,  which  the  ninth  and  tenth  assignments  complain 
of  as  being  overruled,  were  called  to  the  attention  of  and  ruled  upon  by 
the  court,  such  assignments  will  not  be  considered. 

5.  The  same  reason  for  bedding  cars  for  the  transportation  of  cattle 
obtains  when  they  are  used  for  carrying  horses  or  mules.  Therefore,  it 
having  been  alleged  by  plaintiffs  that  the  animals  were  negligently  loaded 
in  cars  which  were  not  bedded,  and  as  the  evidence  showed  that  the  cars 
in  which  they  were  loaded  were  not  bedded  between  Kansas  City  and 
Dalhart,  evidence  that  it  was  usual  and  customary  for  railroads  to  bed 
cars  in  which  cattle  are  shipped  was  admissible  as  tending  to  prove  the 
alleged  negligence.  As  the  contract  under  which  the  animals  were 
shipped,  if  in  writing,  does  not  appear  in  the  record,  and  as  it  does  not 
otherwise  appear  that  the  contract  provided  that  the  plaintiffs  should 
bed  the  cars,  it  can  not  be  held,  as  is  urged  by  appellants  in  their  proposi- 
tion under  the  eleventh  assignment,  that  such  testimony  was  immaterial 
and  irrelevant. 

6.  Our  conclusions  of  fact  dispose  of  the  twelfth  assignment  ad- 
versely to  appellants. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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W.  F.  Bledsoe  et  al.  v.  United  Brothers  of  Friendship  &  Sisters 

of  Mysterious  Ten. 

Decided  June  2,  1910. 

Injunction — Appeal — Statute  Construed. 

Courts  of  Civil  Appeals  have  no  jurisdiction  of  an  appeal  from  an  order  of 
a  District  Court  overruling  a  motion  to  dissolve  a  temporary  injunction  pre- 
viously granted.     See  Laws  of  1909,  page  355,  sec.  2. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Smith  <&  Lattimore,  for  appellants. 

Smith,  Turner,  Bradley  &  Powell,  for  appellee. 

DUNKLIN,  Associate  Justice. — This  appeal  is  by  W.  F.  Bledsoe 
and  others  from  an  order  of  the  District  Court  dated  May  5,  1910,  over- 
ruling their  motion  to  dissolve  a  temporary  writ  of  injunction,  which 
had  been  granted  on  January  31,  1910. 

By  chapter  34,  page  354,  of  the  Acts  of  the  Thirty-first  Legislature 
(1909),  article  2989,  of  Sayles'  Texas  Civil  Statutes,  authorizing  the 
issuance  of  temporary  injunctions,  was  amended  and  section  2  of  that 
Act  reads:  "Any  party  or  parties  to  any  civil  suit  wherein  a  temporary 
injunction  may  be  granted,  refused  or  dissolved  under  any  of  the  pro- 
visions of  this  title  in  term  time  or  in  vacation,  may  appeal  from  the 
order  or  judgment  granting,  refusing,  or  dissolving  such  injunction,  to 
the  Court  of  Civil  Appeals  having  jurisdiction  of  the  case ;  but  such  ap- 
peal shall  not  have  the  effect  to  suspend  the  enforcement  of  the  order 
appealed  from  unless  it  shall  be  so  ordered  by  the  court  or  judge  who 
enters  the  order;  provided,  the  transcript  in  such  case  shall  be  filed  with 
the  clerk  of  the  Court  of  Civil  Appeals  not  later  than  fifteen  days  after 
the  entry  of  record  of  such  order  or  judgment  granting,  refusing  or  dis- 
solving such  injunction ." 

As  the  order  appealed  from  was  not  an  order  granting,  nor  refusing, 
nor  dissolving  the  temporary  injunction  previously  issued,  this  court 
has  no  jurisdiction  to  determine  the  appeal,  which  is,  therefore,  dis- 
missed. Beaumherger  v.  Allen,  101  Texas,  35?.  See  also  C.  B.  Live- 
stock Co.  v.  Parrish,  127  S.  W.,  855. 

Appeal  dismissed. 


Texas  Central  Railroad  Company  v.  W.  A.  Shirley  et  al. 

■ 

Decided  June  4,  1910. 

1.— Carrier— Shipment   of   Live   Stock— Contract— Waiver  of   XTamagea— 
Consideration. 

A  contract  in  writing  for  the  shipment  of  live  etock  contained  a  provision 
that  the  shipper  waived  and  released  any  and  all  causes  of  action  far  damages 
by  reason  of  any  written  or  verbal  contract  for  the  shipment  of  said  stock  prior 
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to  the  execution  thereof;  the  shipper  sued  for  damages  caused  by  delay  in  lead- 
ing said  stock,  prior  to  the  signing  of  said  contract;  the  railroad  company  plead 
said  contract  as  a  waiver  of  the  damages  claimed;  the  court  in  its  charge 
assumed  that  the  contract  was  without  consideration  and  had  been  executed 
under  duress.  Held,  the  contract  being  in  writing  imported  a  consideration, 
and  there  being  no  evidence  to  the  contrary,  it  was  error  for  the  court  to  refuse 
to  give  an  instruction  requested  by  the  defendant  to  the  effect  that  said  clause 
in  the  contract  constituted  a  waiver  of  the  damages  sued  for,  and,  in  the  absence 
of  duress,  the  waiver  would  be  binding. 

2. — Costa — Several  Defendants. 

Where  a  plaintiff  makes  two  parties  defendant  and  recovers  judgment 
against  only  one,  the  costs  incurred  by  the  successful  defendant  should  be  ad- 
judged against  the  plaintiff  and  not  against  the  other  defendant. 

Appeal  from  the  County  Court  of  Shackelford  County.  Tried  below 
before  Hon.  W.  L.  Morris. 

J.  A.  Kibler  and  .4.  A.  Clarice,  for  appellant. 

R.  L.  Allen  5nd  Jas.  P.  Kinnard,  for  appellee  Shirley, 

Earl  Conner,  for  appellee  T.  &  P.  Ry.  Co. 

CONNER,  Chief  Justice.— Appellee  W.  A.  Shirley  instituted  this 
suit  in  the  County  Court  of  Shackelford  County  against  the  Texas  Cen- 
tral Railroad  Company  and  the  Texas  &  Pacific  Railway  Company  to 
recover  damages  to  cattle  in  the  sum  of  six  hundred  and  thirteen  dollars 
and  seventy-three  cents,  because  of  an  alleged  delay  in  the  shipping  pens 
at  Albany,  the  initial  point  of  the  shipment,  and  because  of  delays  and 
negligence  on  the  part  of  both  companies  in  the  transportation  from 
Albanv.  via  Cisco,  to  Port  Worth,  the  final  destination.  The  trial  re- 
suited  in  a  judgment  in  favor  of  the  Texas  &  Pacific  Railway  Com- 
pany and  in  favor  of  appellee  Shirley  against  the  appellant  the  Texas 
Central  Railroad  Company  for  the  sum  of  one  hundred  and  fifty-one  dol- 
lars with  interest  thereon  at  the  rate  of  six  per  cent  per  annum  from 
October  20,  1908.  The  court  also  rendered  judgment  that  the  Texas 
8c  Pacific  Railway  Company  recover  its  costs  from  appellant. 

Numerous  assignments  have  been  presented,  but  we  find  no  error 
prejudicial  to  appellant  except  as  presented  in  the  fifteenth  and  twenty- 
fifth  assignments.  Tn  the  fifteenth  assignment  complaint  is  made  of 
the  court's  refusal  to  give  a  special  instruction  to  the  effect  that  the 
twelfth  clause  of  the  written  contract  of  shipment  pleaded  by  appellant 
constituted  a  waiver  or  release  on  the  part  of  the  plaintiff  of  all  claims 
for  damages  to  the  shipment  which  might  be  the  result  of  "any  delay 
in  the  loading  and  starting  of  the  cattle  to  market  before  the  signing 
of  the  written  contracts  or  bills  of  lading,  unless  the  jury  should  find 
from  the  evidence  that  the  plaintiff  signed  the  written  contract  under 
«nch  circumstances  constituting  duress."  The  clause  of  the  contract 
referred  to,  and  which  appellant  duly  pleaded,  provides  that  "the  shipper 
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hereby  releases  and  waives  any  and  all  causes  of  action  for  damages  by 
reason  of  any  written  or  verbal  contract  for  the  shipment  of  said  cattle 
prior  to  the  execution  hereof.  And  hereby  releases  the  party  of  the  first 
part  (the  railway  company)  from  liability  for  any  damage  which  may 
have  been  sustained  to  said  cattle  by  reason  of  the  delay  in  the  ship- 
ment of  said  cattle  after  being  tendered  or  received  for  shipment  at 
point  of  origin  prior  to  the  execution  hereof." 

Appellee  Shirley  pleaded  that  the  contract  had  been  executed  under 
duress,  but  the  court  did  not  submit  the  issue,  and  it  seems  undisputed 
that  appellee  Shirley  had  long  been  a  shipper  of  cattle  and  fully  under- 
stood the  course  of  like  shipments,  and  understood  at  the  time  he  placed 
his  cattle  in  the  shipping  pens  at  Albany  that  bills  of  lading  and  written 
contracts  were  to  be  executed  by  him  before  the  train  left  Albany.  He 
states  that  he  "signed  the  usual  and  expected  contract  on  that  occasion/' 
It  seems  also  undisputed  that  appellee  Shirley's  right  of  recovery  is 
dependent  alone  upon  the  alleged  delay  at  Albany  before  the  execution 
of  the  written  contracts,  there  being  no  evidence  in  the  record  tending 
to  show  negligence  on  the  part  of  either  of  the  railway  companies  after 
the  shipment  began ;  so  that  if  appellant's  proposition  be  sound,  it  was 
important  that  the  instruction  requested  should  be  given. 

We  think  it  can  not  be  doubted  that  a  defendant  may,  for  a  consider- 
ation, secure  a  release  for  damages  already  incurred,  and  the  written 
contract  pleaded  by  appellant  imported  a  consideration.  See  Sayles* 
Texas  Civil  Statutes,  article  4863;  Missouri,  K.  &  T.  Ey.  of  Texas  v. 
Pennington,  32  S.  W.,  706.  The  court,  therefore,  was  not  authorized  to 
assume,  as  he  in  effect  did,  that  the  written  contracts  were  without  con- 
sideration, or  had  been  executed  under  circumstances  amounting  to 
duress.  The  issue  should  have  been  submitted,  and  the  legal  effect  of 
the  clause  in  question  given  as  requested  for  the  guidance  of  the  jury 
in  event  they  found  against  the  plea  of  duress.  See  Ft.  Worth  &  D.  C. 
Ry.  Co.  v.  Wright,  70  S.  W.,  335 ;  Ft.  Worth  &  D.  C.  Ry  v.  Underwood, 
39  Texas  Civ.  App.,  404  (87  S.  W.,  713) ;  Texas  &  P.  Ry.  v.  Felker,  44 
Texas  Civ.  App.,  420  (99  S.  W.,  439). 

We  think  appellant's  complaint  in  the  twenty-fifth  assignment  of 
error  is  also  well  founded.  Appellee  Shirley  alone  appears  by  the  record 
to  have  been  the  cause  of  the  suit  against  the  Texas  &  P.  Ry.  Co.,  and 
the  verdict  and  judgment  being  in  favor  of  that  company  as  against  him 
we  see  no  reason  why  appellant  should  have  been  taxed  with  the  costs 
incurred  by  the  Texas  &  Pacific  Railway  Company.  These  costs,  in  ac- 
cordance with  the  usual  rule,  should  have  been  taxed  against  the  ap- 
pellee Shirley.  This  error,  however,  will  not  require  the  judgment  in 
favor  of  the  Texas  &  Pacific  Railway  Company  in  other  respects  to  be 
reversed,  no  other  complaint  being  made  of  the  judgment  in  its  favor. 

It  is  accordingly  ordered  that  the  judgment  against  the  appellant 
in  favor  of  appellee  Shirley  be  reversed  and  the  cause  as  to  these  parties 
be  remanded  for  a  new  trial ;  that  the  judgment  for  costs  in  favor  of  the 
Texas  &  Pacific  Railway  Company  be  reversed  and  here  rendered  for 
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appellant ;  and  that  the  costs  of  the  Texas  &  Pacific  Railway  Company  on 
this  appeal  be  taxed  against  said  company,  but  in  other  respects  the  judg- 
ment in  favor  of  the  Texas  &  Pacific  Railway  Company  is  undisturbed. 

Affirmed  in  part,  and  reversed  and  rendered  in  part. 


Herman  Goodwin  v.  J.  E.  Koonce  et  al. 

Decided  June  4,  1010. 

Public  School  Land — Substitution  of  Purchaser — Effect. 

When  a  vendee  of  the  original  purchaser  of  public  school  land  receives  a 
conveyance  of  the  same  from  such  purchaser  and  files  such  conveyance  in  the 
General  Land  Office  and  is  there  duly  substituted  by  the  Commissioner  for  the 
original  purchaser  from  the  State,  and  such  vendee  complies  in  all  things  with 
the  requirements  of  the  law  governing  the  occupancy  of  the  land,  the  Commis- 
sioner has  no  lawful  right  to  forfeit  the  original  award  and  the  substitution 
because  of  some  dereliction  on  the  part  of  the  original  purchaser  occurring 
before  the  substitution.    The  substitution  is  in  effect  a  sale  to  the  substitute. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaaeks. 

A".  A.  Rector  and  Hefner  &  Hudson,  for  appellant. 

A.  J.  Wilson,  W.  E.  Hawkins,  R.  V.  Davidson,  A.  8.  Hawkins  and 
Theodore  Mack,  for  appellees. 

SPEER,  Associate  Justice. — Herman  Goodwin  instituted  this  ac- 
tion of  trespass  to  try  title  against  J.  E.  Koonce  and  others  to  recover 
certain  land  in  Ward  County,  and  from  an  adverse  judgment  has  ap- 
pealed. 

Following  are  the  findings  of  fact  of  the  trial  court  which  we  adopt: 

"I.  The  three  tracts  of  land  in  controversy,  towit,  sections  num- 
bered 11,  13  and  14,  S.  F.  6952,  6954  and  6955,  G.  G.  Houston,  together 
with  section  number  12,  S.  F.  6953,  G.  G.  Houston,  all  in  Ward  County, 
Texas,  were  awarded  by  the  Commissioner  of  the  General  Land  Office 
to  G.  G.  Houston  on  October  6,  1905,  on  his  application  dated  October 
3,  1905,  said  G.  G.  Houston  purchasing  same  and  being  awarded  to  him 
as  an  actual  settler,  said  section  numbered  12  being  designated  as  his 
home  section  and  the  others  as  additional,  said  application  and  awards 
being  in  all  things  in  compliance  with  the  law  governing  the  sale  of 
school  land  to  actual  settlers. 

"II.  That  thereafter  the  said  G.  G.  Houston  conveyed  said  lands 
to  one  Oliver  Allen,  who  in  turn  conveyed  same  to  plaintiff  herein,  both 
of  said  conveyances  being  in  regular  form,  and  each  of  the  vendees,  to- 
wit, Oliver  Allen  and  the  plaintiff  herein,  executed  their  subsequent 
obligations  to  the  State  and  filed  same,  together  with  the  deeds,  in  the 
Vol.  LXII  Civil— 11. 
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General  Land  Office,  and  each  of  them  were  duly  substituted  in  the 
General  Land  Office  as  substitute  purchasers  from  the  State  of  Texas, 
each  designating  section  12  as  his  home  section. 

"III.  That  the  deed  from  G.  G.  Houston  to  Oliver  Allen  was  exe- 
cuted on  the  12th  day  of  November,  1906,  duly  recorded  in  deed  records 
of  Ward  County  and  "filed  in  the  General  Land  Office  on  the  16th  dav 
of  November,  1906;  and  the  deed  from  Oliver  Allen  to  the  plaintiff 
herein  was  executed  on  the  13th  day  of  July,  1907,  and  duly  recorded 
in  the  deed  records  of  Ward  County  and  filed  in  the  General  Land  Office 
on  the  19th  day  of  July,  1907. 

"IV.  That  on  the  13th  day  of  August,  1908,  the  Commissioner  of 
the  General  Land  Office  forfeited  the  sales  of  all  of  the  said  lands  to 
the  said  G.  G.  Houston  and  to  the  substitute  purchasers,  Oliver  Allen 
and  the  plaintiff  herein,  for  alleged  nonoccupancy. 

"V.  That  thereafter  the  Commissioner  of  the  General  Land  Office 
awarded  said  sections  numbered  13  and  14  to  J.  E.  Koonce,  one  of  the 
defendants  herein,  on  his  application  filed  in  the  General  Land  Office, 
and  that  said  applications  were  in  all  things  in  compliance  with  the  law 
governing  the  sale  of  public  school  land  to  actual  settlers;  said  section 
14  being  awarded  as  home  section  and  said  section  13  as  additional  land 
thereto. 

"VI.  That  on  the  same  date  the  Commissioner  of  the  General  Land 
Office  awarded  section  numbered  11  of  the  land  in  controversv  to  W.  R. 

» 

Hughes,  one  of  the  defendants  herein,  on  his  application  filed  in  the 
General  Land  Office,  said  application  being  in  all  things  in  compliance 
with  the  law  governing  the  sale  of  public  school  land  to  actual  settlers; 
said  section  numbered  11  being  awarded  as  additional  land  to  section 
number  9,  S.  F.  7040. 

"VII.  That  said  defendants,  J.  E.  Koonce  and  W.  E.  Hughes,  have, 
since  the  award  of  said  land  to  them  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  in  all  things  complied  with  the  law  as  to  settlement, 
occupancv  and  improvement  of  said  land. 

"VIIL  That  the  plaintiff  did  on' the  19th  day  of  June,  1907,  with 
his  family  and  household  effects,  move  on  to  said  section  numbered  12 
and  established  his  home  thereon;  and  on  the  same  date  the  said  Oliver 
Allen  did  move  off  of  said  section  numbered  12,  with  his  family  and  part 
of  his  effects,  and  that  on  or  about  the  1st  day  of  July,  1907,  the  said 
Oliver  Allen  did  remove  from  said  section  12  all  of  his  household  and 
personal  effects  and  never  at  any  time  returned  to  said  section  12,  and 
that  said  removal  from  said  section  by  the  said  Oliver  Allen  was  a  per- 
manent removal  with  no  intention  on  his  part  of  ever  returning  to  said 
land. 

"IX.  That  the  plaintiff,  Herman  Goodwin,  had  full  knowledge  of 
the  fact  that  the  said  Oliver  Allen  moved  awav  from  said  section  12  on 
the  19th  day  of  June.  1907,  with  the  intention  of  not  returning  to  said 
section  or  making  it  his  home,  and  had  full  knowledge  of  the  fact  that 
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he  was  not  on  said  section  at  anv  time  after  he  removed  the  remainder 
of  his  personal  effects  from  said  section  on  the  1st  day  of  July,  1907. 

"X*  That  since  the  date  of  the  execution  of  the  deed  from  Oliver 
Allen  to  the  plaintiff  herein,  on  the  13th  day  of  July,  1907,  the  plaintiff 
has  lived  upon  and  in  good  faith  made  his  home  upon  said  section  num- 
bered 12,  and  since  that  date  has  in  all  things  complied  with  the  law 
governing  the  occupancy  of  purchasers  of  school  land  as  an  actual 
settler" 

Upon  these  findings  the  trial  court  concluded :  "That  the  said  Oliver 
Allen  had  abandoned  said  land  prior  to  the  conveyance  made  by  him  to 
the  plaintiff  and  had  no  title  to  convey  to  plaintiff;  hence,  plaintiff 
can  not  recover,  and  defendants  should  recover  on  their  cross  action," 
and  rendered  judgment  accordingly. 

We  think  this  judgment  is  wrong,  irrespective  of  the  question  of 
abandonment  of  the  land  by  Allen,  since  in  the  findings  of  fact  it  ap- 
pears that  appellant,  after  receiving  a  conveyance  for  the  land  from 
Allen,  filed  the  same  in  the  General  Land  Office  and  was  dulv  substituted 
there  as  a  purchaser  from  the  State,  and  that  appellant  has  lived  upon, 
and  in  good  faith  made  his  home  on,  said  land  since  that  date,  and  has 
in  all  things  complied  with  the  law  governing  the  occupancy  of  pur- 
chasers of  school  land  as  an  actual  settler.  Under  these  circumstances, 
irregularities  or  even  the  invalidity  of  the  previous  sales  to  Houston  or 
Allen  become  immaterial.  Any  such  vices  are  cured  in  the  later  sale 
(for  the  substitution  is  no  less  than  a  sale)  to  appellant.  Johnson  v. 
Bibb,  32  Texas  Civ.  App.,  471  (75  S.  W.,  71)  ;  Reininger  v.  Pannell, 
46  Texas  Civ.  App.,  137   (101  S.  W.,  816). 

On  the  foregoing  findings  of  fact  we  reverse  the  judgment  below  and 
here  render  judgment  in  favor  of  appellant  for  the  lands  in  controversy. 

Reversed  and  rendered. 
Writ  of  error  refused. 


John  W.  Scott  v.  W.  C.  Kelso  et  al. 

Decided  June  4,  1910. 

Broker — Secret  Agreement  with  Opposite  Party — Public  Policy. 

A  secret  agreement  between  real  estate  brokers  representing  different  prin- 
cipals to  divide  their  commissions  in  case  the  transaction  is  completed  is  void 
as  against  public  policy  and  deprives  them  of  the  right  to  compensation  from 
their  principals;  and  the  fact  that  the  principals  themselves  finally  concluded 
the  sale,  begun  by  the  brokers,  would  not  affect  the  case. 

Appeal  from  the  District  Court  of  Jones  County.    Tried  below  before 
Hon.  C.  C.  Higgins. 

Brooks  &  Brooks  and  J.  C.  Handel,  for  appellant. 

Thomas  &  Chapman,  for  appellees. 
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CONNER,  Chief  Justice. — Appellant  instituted  this  suit  against 
the  appellees  to  recover  commissions  for  services  alleged  to  have  been 
rendered  by  him  in  the  sale  of  certain  land  situated  in  Jones  County. 
Appellees  owned  about  thirty-three  hundred  acres  and  the  sale  was 
finally  consummated  by  them  with  one  George  W.  Birchfield,  the  sale 
in  a  large  part  consisting  of  an  exchange  of  lands.  Birchfield  in  the 
sale  was  represented  by  one,  Patterson,  as  an  agent.  The  jury  in  obed- 
ience to  a  peremptory  instruction  by  the  court  returned  a  verdict  for 
appellees  and  judgment  was  entered  accordingly. 

It  was  shown  that  one  of  the  appellees  listed  their  land  with  appellant 
for  sale  and  promised  the  payment  of  a  commission,  but  we  neverthe- 
less conclude  that  the  judgment  must  be  affirmed  because  of  the  un- 
disputed proof  that,  prior  to  the  sale  of  the  lands  mentioned,  appellant 
and  the  said  Patterson,  the  agent  of  Birchfield,  without  the  knowledge 
or  consent  of  either  of  the  appellees,  agreed  between  themselves  to  jointly 
share  in  the  commissions  to  be  received  by  the  respective  agents  from 
their  respective  principals,  and  that  appellant  in  fact  did  so  receive  one- 
half  of  the  commissions  paid  to  Patterson  by  his  principal  after  de- 
ducting certain  expenses  incurred  by  Patterson  in  the  matter.  See  19 
Cyc,  p.  228;  Armstrong  v.  O'Brien,  83  Texas,  635;  Levy  v.  Spencer,  18 
Colo.,  532,  33  Pac,  415,  36  Am.  St.  Rep.,  303;  Tinsley  v.  Penniman. 
12  Texas  Civ.  App.,  591  (34  S.  W.,  365). 

Appellant  insists,  however,  that  he  was  employed  only  to  find  a  'pur- 
chaser and  that  he  did  nothing  further  than  this,  the  principals  them- 
selves finally  agreeing  upon  terms  and  completing  the  transaction,  citing 
among  others  the  cases  of  Alvord  v.  Cook,  54  N.  E.,  499 ;  Cox  v.  Haun, 
127  Ind.,  325;  Montross  v.  Eddy,  94  Mich.,  100;  Manders  v.  Craft,  3 
Colo.  App.,  237;  Seigel  v.  Gould,  7  Lans,  177;  19  Cyc,  p.  234.  These 
authorities  support  the  well  recognized  doctrine  that  a  mere  middleman 
who  has  no  right  to  fix  prices  or  terms  and  has  no  authority  to  negotiate 
a  sale  may  collect  commissions  from  both  parties  thereafter  completing 
a  sale,  but  a  consideration  of  the  evidence  in  this  case  leaves  little,  if 
any,  room  to  doubt  that  appellant's  employment  was  something  more 
than  to  merely  procure  a  purchaser  for  appellees*  lands.  These  lands 
were  listed  in  the  usual  way  with  appellant  as  a  land  agent  for  sale 
at  the  price  of  twenty  dollars  per  acre.  The  evidence  is  undisputed 
that  appellant  hired  conveyances,  made  one  or  more  trips  to  other  coun- 
ties in  the  effort  to  induce  a  favorable  termination  of  the  negotiations, 
paying  expenses,  etc.,  which  were  entirely  inconsistent  with  the  theory 
that  his  only  interest  and  power  was  to  bring  the  principals  together. 
In  19  Cyc,  p.  228,  above  cited,  it  is  said:  "A  secret  agreement  between 
real  estate  brokers  representing  different  principals  to  divide  their  com- 
missions in  case  the  transaction  is  completed,  is  void  as  against  public 
policy  and  deprives  them  of  their  right  to  compensation."  In  case  of 
such  agreement  the  fact  that  the  principals  themselves  finally  concluded 
the  sale,  agreeing  upon  terms,  etc,  does  not  alter  the  principle.  See 
Levy  v.  Spencer,  supra.    In  all  cases  the  principal  is  entitled  to  the  best 
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effort  and  unbiased  judgment  of  his  agent,  and  the  law,  for  reasons 
founded  in  public  policy,  forbids  the  agent's  assumption  of  a  relation 
which  affords  temptations  antagonistic  to  his  duty.  As  is  said  in  one 
of  the  cases:  "As  agent  for  the  vendor  his  duty  is  to  sell  at  the  high- 
est price.  As  agent  for  the  vendee  his  duty  is  to  buy  at  the  lowest.  And 
even  if  the  parties  bargain  for  themselves  they  are  entitled  to  the  skill . 
knowledge  and  advice  of  the  agent  and  at  the  same  time  to  communicate 
with  him  without  the  slightest  fear  of  betrayal,  so  that  it  is  hardly  possi- 
ble for  him  to  be  true  to  the  one  without  being  false  to  the  other."  The 
interest  of  both  appellant  and  Patterson,  as  fixed  by  the  terms  of  their 
agreement  to  divide  commissions,  was  necessarily  in  conflict  with  the 
duty  of  these  agents  to  their  several  principals,  and  appellees,  being 
wholly  ignorant  of  the  agreement,  can  not  be  compelled  to  pay  the  com- 
pensation sought  in  this  case.    Judgment  affirmed. 

Affirmed. 


C.  0.  Rino  v.  M.  E.  Parrish. 

Decided  June  4,  1910. 

Attachment — Defective  Bond. 

The  omission  of  the  word  "her"  in  an  attachment  bond  in  the  following 
connection  "that  she  will  pay  all  damages  and  costs  as  shall  be  adjudged  against 
■  for  wrongfully  suing  out  euch  attachment,    .    .     ."  rendered  the  at- 

tachment issued  thereon  void,  and  a  motion  to  quash  the  same  should  have  been 
sustained. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  Thos.  L.  Blanton. 

Earl  Conner,  for  appellant. 

J.  R.  Stubblefieid,  for  appellee. 

DUNKLIN,  Associate  Justice. — Mrs.  M.  E.  Parrish  recovered  a 
judgment  against  C.  0.  Rino  for  six  hundred  and  sixty-four  dollars  and 
twenty-five  cents,  with  foreclosure  of  attachment  lien  on  property  be- 
longing to  the  defendant,  and  the  only  errors  assigned  by  the  defendant 
on  this  appeal  relate  to  the  decree  of  foreclosure. 

The  bond  filed  by  Mrs.  Parrish,  for  the  issuance  of  the  writ  of  at- 
tachment, was  conditioned  "that  she  will  pay  all  damages  and  cost  as 

shall  be  adjudged, against : for  wrongfully  suing  out  such 

attachment.     .     .     ." 

Savles'  Texas  Civil  Statutes,  article  190,  reads:  "Before  the  issuance 
of  any  writ  of  attachment  the  plaintiff  must  execute  a  bond,  with  two 
or  more  good  and  sufficient  sureties,  payable  to  the  defendant,  in  a  sum 
not  less  than  double  the  debt  swcrrn  to  be  due,  conditioned  that  the  plain- 
tiff will  prosecute  his  suit  to  effect,  and  will  pay  all  such  damages  and 
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costs  as  shall  be  adjudged  against  him  for  wrongfully  suing  out  such 
attachment/' 

The  sureties  who  signed  the  bond  could  not  be  held  liable  thereon 
because  the  blank  left  after  the  word  "against"  in  the  terms  of  the  bond 
quoted  above  rendered  the  obligation  meaningless,  and  the  omission  was 
therefore  fatal.  Winn  v.  Sloan,  1  Texas  Ct.  Apps.,  sec.  1105;  Solinskey 
v.  Young,  4  Texas  Ct.  Apps.,  sec.  269  (17  S.  W.,  1084);  City  Natl. 
Bank  of  Dallas  v.  Flippen,  66  Texas,  610;  Evans  v.  Tucker,  59  Texas, 
249.  In  the  case  of  City  Natl.  Bank  v.  Flippen,  supra,  the  word  "is" 
was  omitted  from  an  affidavit  for  attachment,  leaving  it  to  read:  "M. 
V.  Flippen  justly  indebted  to  plaintiff/'  instead  of:  "M.  V.  Flippen  is 
justly  indebted  to  plaintiff."  On  account  of  this  defect  in  the  affidavit 
our  Supreme  Court  held  that  the  writ  of  attachment  issued  thereon  was 
void,  and  in  discussing  the  omission  said:  "Because  the  word  is  neces- 
sary are  we  to  presume  that  it  was  intended  to  be  used  ?  In  attachment 
cases  we  can  not  indulge  in  presumptions  to  supply  a  defect  which,  if 
not  supplied,  prevents  the  affidavit  from  coming  up  to  the  requirements 
of*  the  statute.  The  utmost  latitude  allowed  in  this  respect  is  to  exact 
only  a  substantial  compliance  with  the  law,  or  the  use  of  language  which 
necessarily  and  properly  makes  the  case  provided  for  the  issuance  of 
the  writ.  Drake  on  Attachment,  sec.  107.  But  a  meaningless  collection 
of  words  can  by  no  means  be  substantially  the  same  as  the  language  of 
the  law,  and  does  not  make  the  case  provided  by  the  statute." 

While  the  defect  in  the  attachment  proceedings  there  under  discussion 
was  in  the  affidavit  for  attachment,  we  think  the  language  just  quoted 
applies  with  equal  force  to  the  defect  pointed  out  in  the  bond  for  at- 
tachment in  this  case.  Appellant's  motion  to  quash  the  writ  of  attach- 
ment on  account  of  that  defect  in  the  bond  should  have  been  sustained. 

Accordingly,  the  judgment  of  the  trial  court  foreclosing  the  sup- 
posed attachment  lien  is  reversed  and  judgment  here  rendered  quashing 
the  writ,  as  prayed  for  by  appellant  in  the  trial  court,  but  in  all  other 
respects  the  judgment  is  undisturbed. 

Affirmed  in  part,  and  reversed  and  rendered  in  part. 


State  of  Texas  v.  Texas  Central  Bailroad  Company. 

Decided  June  4,  1910. 

Bailroad  Company — Penalties — Bight  to  Sue. 

The  county  attorney  of  a  county  which  is  included  within  a  judicial  district 
having  a  district  attorney  has  no  authority  to  sue  a  railroad  company  for  the 
penalties  prescribed  by  article  4512,  Sayles*  Civ.  Stats.,  for  a  failure  by  the 
company  to  provide  separate  coaches  for  the  accommodation  of  white  and  negro 
passengers  traveling  upon  its  trains,  unless  such  county  attorney  was  authorized 
to  do  so  by  either  the  Railroad  Commission  or  the  Attorney  General  of  the 
State. 

Error  from  the  District  Court  of  Eastland  County.    Tried  below  be- 
fore  Hon.  Thos.  L.  Blanton. 
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Allen  D.  Dabney,  County  Attorney  of  Eastland  County;  J.  J.  Butts 
and  Earl  Conner,  for  plaintiff  in  error.  Jewel  P.  Lightfoot,  Attorney 
General,  of  counsel. — The  trial  court  erred  in  its  conclusion  of  law. 
Section  21,  article  V,  Texas  Constitution;  section  2,  article  X,  Texas 
Constitution;  section  21,  chapter  51,  General  Laws,  22nd  Legislature; 
section  10,  chapter  41,  General  Laws,  22nd  Legislature ;  Moore  v.  State, 
57  Texas,  307;  State  v.  International  &  Great  N.  Ry.  Co.,  35  S.  W., 
1067;  Harris  County  v.  Stewart,  41  S.  W.,  650. 

Scott  &  Brelsford,  T.  0.  Jackson,  W.  B.  Patterson,  Collins  &  Cum- 
mings  and  J.  A.  Kibler,  for  defendant  in  error. — The  court  did  not  err 
in  sustaining  the  plea  in  abatement.  Section  21,  article  V,  Constitution 
of  Texas;  articles  4568,  4579  and  4577,  Revised  Statutes;  Moore  v. 
Bell  (Sup.  Ct.),  66  S.  W.,  45;  Duncan  v.  State,  67  S.  W.,  903. 

DUNKLIN,  Associate  Justice. — Allen  D.  Dabney  as  county  at- 
torney of  Eastland  County,  joined  by  associate  counsel,  instituted  this 
suit  in  the  name  of  the  State  of  Texas  against  the  Texas  Central  Rail- 
road Company  to  recover  five  million  eight  hundred  and  forty  thousand 
dollars  alleged  to  be  due  the  State  as  statutory  penalties  for  the  alleged 
failure  of  defendant  to  provide  separate  coaches  for  the  accommodation 
of  white  and  negro  passengers  traveling  upon  its  trains,  as  required 
by  articles  4509-10-11,  Sayles'  Civil  Statutes.  In  the  petition  it  was 
alleged  that  on  each  and  every  day  during  the  period  of  fifteen  hundred 
and  seventy-nine  days  immediately  preceding  the  institution  of  the  suit, 
defendant  had  operated  four  passenger  trains  on  its  road  running 
through  Eastland  County,  and  in  each  and  every  instance  had  violated 
the  requirements  of  the  statutes  mentioned  above,  and  the  amount  sued 
for  was  alleged  to  be  the  aggregate  of  penalties  due  the  State  for  those 
infractions  of  the  law. 

The  defendant's  plea  in  abatement  of  the  suit  having  been  sustained 
bv  the  trial  court  the  cause  was  dismissed  and  from  that  order  this  writ 
of  error  is  prosecuted. 

The  trial  judge  filed  the  following  findings  of  fact  and  conclusions 
of  law: 

"Findings  of  Fact. 

"I  find  that  Allen  B.  Dabney  who  is  the  duly  qualified  county  attorney 
of  Eastland  County,  Texas,  instituted  this  suit  in  behalf  of  the  State  of 
Texas,  as  plaintiff  against  the  Texas  Central  Railroad  Company,  de- 
fendant, on  the  25th  day  of  February,  A.  D.  1909,  and  that  at  his  re- 
quest, J.  J.  Butts,  Esq.,  and  Earl  Conner,  Esq.,  assisted  him  as  co- 
counsel  in  the  filing  of  said  suit:  that  Eastland  County  is  one  of  the 
five  counties  composing  the  Forty-second  Judicial  District  of  Texas  and 
that  there  is  a  duly  qualified  district  attorney  of  said  Fortv-seoond 
Judicial  District,  towit,  Hon.  W.  P.  Mahaffey,  Esq.,  who  resides  in 
Abilene,  Taylor  County,  Texas,  said  Taylor  County  being  one  of  the 
counties  composing  said  district;  that  the  said  Allen  D.  Dabney  was 
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neither  requested  nor  authorized  by  the  Bailroad  Commission  of  Texas, 
the  Attorney  General  of  the  State  of  Texas,  or  the  district  attorney  of 
said  Forty-second  Judicial  District,  to  file  said  suit  and  neither  of  his 
co-counsel  was  so  requested  or  authorized,  but  that  said  county  attorney 
brought  said  suit  upon  his  own  initiative  and  without  any  authority 
whatever. 

"Conclusions  of  Law. 

"I  conclude,  as  a  matter  of  law,  that  the  said  Allen  D.  Dabney,  Esq., 
as  county  attorney  of  Eastland  County,  was  wholly  unauthorized  and 
without  authority  in  the  filing  of  this  suit,  and  that  before  he  would 
have  the  legal  right  to  represent  the  State  of  Texas  in  such  an  action 
it  would  be  necessary  for  him  to  be  requested,  directed  or  authorized  by 
either  the  Attorney  General  of  the  State  of  Texas,  or  the  Railroad  Com- 
mission of  Texas,  and  therefore,  the  defendant's  plea  in  abatement  is 
hereby  sustained  and  this  case  dismissed  without  prejudice." 

Appellant  contends  that  neither  the  Constitution  nor  statutes  impose 
upon  the  Railroad  Commission  nor  upon  the  Attorney  General  of  the 
State  the  dutv  to  direct  or  authorize  the  institution  of  suits  of  this  char- 
acter,  and  that  as  there  was  no  district  attorney  residing  in  Eastland 
County  section  21,  article  V  of  the  Constitution  conferred  upon  the 
county  attorney  of  that  county  authority  to  institute  this  suit. 

Section  21,  article  V  of  the  Constitution  provides:  "The  county 
attorney  shall  represent  the  State  in  all  cases  in  the  District  and  inferior 
Courts  in  their  respective  counties;  but  if  any  county  shall  be  included 
in  a  district  in  which  there  shall  be  a  district  attorney,  the  respective 
duties  of  district  attorneys  and  county  attorneys  shall  in  such  counties 
be  regulated  by  the  Legislature/' 

As  will  be  observed,  the  trial  court  found  that  Eastland  County  is 
included  in  a  district  in  which  there  is  a  district  attorney.  In  such 
cases  section  21,  article  V  of  the  Constitution  does  not  prescribe  the 
duties  of  the  county  attorney,  but  delegates  to  the  Legislature  the  power 
to  fix  the  respective  duties  of  county  attorneys  and  district  attorney?. 
And  we  have  been  cited  to  no  statute  nor  have  we  found  one,  which, 
under  such  circumstances,  confers  upon  county  attorneys  authority  to 
institute  suits  in  behalf  of  the  State  to  recover  the  statutory  penalties 
for  violation  of  the  separate  coach  law.  The  case  of  Moore  v.  State  of 
Texas,  57  Texas,  307,  relied  on  most  strongly  by  appellant,  involved 
the  authoritv  of  the  countv  attorney  to  institute  certain  suits  in  behalf 

•  •  • 

of  the  State,  but  as  the  county  attorney,  who  was  a  party  to  the  suit,  filled 
that  office  in  a  county  which  was  not  included  in  a  district  having  a 
district  attorney,  the  decision  is  not  in  point  in  this  case. 

Defendant  in  error  insists  that  by  the  Railroad  Commission  Law, 
chapter  13,  title  94,  Sayles'  Civil  Statutes,  enacted  in  1891  pursuant 
to  the  amendment  of  article  X,  section  2  of  the  Constitution  adopted  in 
1889,  exclusive  authority  to  institute  and  prosecute  all  suits  of  this  char- 
acter is  vested  in  the  Attorney  General,  arid  the  case  of  Moore  v.  Bell, 
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95  Texas,  151,  by  our  Supreme  Court,  is  relied  on  to  support  this  con- 
tention. A  determination  of  this  question  is  rendered  unnecessary  by 
reason  of  our  conclusion  noted  above.     The  judgment  is  affirmed. 

Affirmed. 


*  J.  H.  Cristler  v.  B.  T.  Williams  et  al. 

Decided  June  4,  1910. 

Accord  and  Satisfaction. 

Where  there  is  a  dispute  between  a  debtor  and  creditor  aa  to  the  amount 
of  the  indebtedness,  and  the  debtor  tenders  a  check  accompanied  with  a  declara- 
tion that  it  was  in  full  settlement  of  his  indebtedness,  an  acceptance  of  the 
check  by  the  creditor  will  preclude  him  from  afterwards  recovering  for  any  item 
included  in  the  controversy;  and  it  would  be  immaterial  that  after  accepting  the 
check  the  creditor  told  the  debtor  that  it  would  not  settle  a  certain  item  in- 
cluded in  the  controversy. 

Appeal  from  the  County  Court  of  Childress  County.  Tried  below 
before  Hon.  W.  G.  Gross. 

Jos.  H.  Aynesworth,  for  appellant. 

M.  J.  Hathaway,  for  appellees. 

CONNEJR,  Chief  Justice. — This  suit  was  filed  in  the  Justice's 
Court  of  precinct  No.  1,  Childress  County,  by  B.  T.  Williams  and  C. 
Bier- Worth,  the  appellees,  to  recover  the  sum  of  one  hundred  and  eleven 
dollars  and  sixty  cents,  alleged  to  be  due  for  about  eighty  perches  of 
stone  foundation  wall  built  bv  them  in  accordance  with  the  terms  of 
a  certain  building  contract  at  the  rate  of  one  dollar  and  forty  cents  per 
perch.  Appellant  pleaded  the  general  denial  and,  specially,  an  accord 
and  satisfaction.  The  trial  in  the  Justice's  Court  resulted  in  a  verdict 
and  judgment  for  appellees.  On  appeal  to  the  County  Court  appellant 
again  suffered  an  adverse  judgment  in  the  sum  of  one  hundred  and 
eleven  dollars  and  sixty  cents,  the  trial  being  before  the  court  without 
a  jury. 

There  seems  to  be  no  dispute  in  the  fact  that  appellees  constructed 
the  wall  in  question  under  the  terms  of  a  written  contract  which  con- 
templated the  entire  completion  of  the  foundation  walls  of  a  building 
that  was  being  erected  by  appellant  in  accordance  with  certain  plans  and 
specifications,  and  that  that  part  of  the  foundation  wall  for  which  ap- 
pellees sued  was  constructed  to  replace  a  part  of  the  wall  theretofore 
erected  by  them,  but  which  had  been  caused  to  fall  by  a  heavy  rain  and 
overflow,  and  appellant  insists  that  he  in  no  event  was  liable  for  the  wall 
constructed  under  such  circumstances,  his  contention  being  that  the  loss 
fell  upon  the  contractors,  appellees,  rather  than  upon  him,  and  he  cites 
in  support  of  this  contention:  Burke  v.  Purifoy,  50  S.  W„  1091 ;  Amer- 
ican S.  Co.  v.  San  Antonio  L.  &  T.  Co.,  98  S.  W.,  396 ;  Binz  v.  Nat. 
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Supply  Co.,  105  S.  W.,  545,  and  notes  to  Huyett  &  Smith  Co.  v.  Chi- 
cago Edison  Co.,  59  Am.  St.  Rep.,  285.  These  authorities  lend  very 
strong  support  to  appellant's  contention,  but  we  will  not  stop  to  discuss 
or  determine  the  question  inasmuch  as  we  think  the  record  is  conclusive 
in  appellant's  favor  on  the  issue  presented  by  him  of  an  accord  and 
satisfaction. 

Appellee  B.  T.  Williams  in  testifying  for  the  plaintiffe  in  the  suit 
below  testified  that  the  parties  disputed  as  to  certain  measurements  in 
the  wall  for  which  appellant  was  to  pay,  but  that  appellant  "refused 
to  pay  us  for  any  part  of  the  fallen  wall  and  insisted  that  he  was  paying 
more  than  he  ought  to  for  the  completed  walls  on  account  of  the  measure- 
ments and  the  calculations  in  cubic  feet,  but  that  he  would  pay  that  in 
full  settlement  of  all  the  claim  and  tendered  us  his  check  for  the  amount 
based  on  the  measurements  made  by  us  and  Buster."  He  further  testi- 
fied :  "We  first  refused  to  accept  the  check,  unless  he  would  include  the 
amount  for  the  fallen  wall,  defendant  insisted  that  he  was  not  going 
to  pay  anything  for  the  fallen  wall.  We  separated  leaving  the  check 
with  defendant."  He  further  testified  that  they  later  consulted  an  at- 
torney explaining  the  controversy,  who  advised  the  appellees  that  they 
could  accept  the  check  for  the  amount  offered  and  still  recover  the  bal- 
ance for  the  fallen  walls,  and  that  "a  few  davs  later  we  met  the  defendant 
in  the  street  he  being  in  his  buggy,  we  told  him  he  could  give  us  the 
check,  he  took  the  check  out  of  his  pocket  and  gave  it  to  Bier- Worth  and 
said  that  it  was  in  full  settlement  of  everything  that  he  owed  us,  as  we 
started  off  I  told  him  that  it  did  not  pay  for  the  fallen  wall,  to  which 
defendant  made  no  reply ;  the  check  was  on  the  City  National  Bank,  we 
deposited  it  in  the  Childress  National  Bank,  where  we  did  business. 
Afterwards  we  tried  to  get  the  defendant  to  pay  us  for  the  fallen  wall, 
but  he  always  refused  saying  that  he  did  not  owe  us  anything  for  that. 
.  .  .  After  we  first  refused  the  check,  we  disputed  with  the  defendant 
some  about  the  eighty  perches  that  had  fallen,  but  the  defendant  said 
he  did  not  owe  us  anything  for  that  and  that  we  could  take  what  he 
offered  in  full  for  everything  or  take  nothing/' 

Charles  Bier-Worth,  one  of  the  plaintiffs,  testified  substantially  as 
appellee  Williams  about  the  dispute  as  to  measurements,  and  that  "when 
the  calculations  were  made  on  the  complete  wall  defendant  offered  us 
his  check  for  the  balance  owing  on  the  complete  wall,  but  we  at  first 
refused  to  accept  it  unless  he  would  include  for  the  fallen  wall.  He 
said  he  did  not  owe  us  anything  for  that  and  that  he  was  already  paying 
us  too  much  on  account  of  the  way  we  measured  the  work  and  calcu- 
lated it,  but  that  he  would  pay  us  that  to  get  rid  of  the  matter  and  that 
it  was  in  full  of  everything  that  he  owed  us.  ...  A  few  days  after- 
wards we  met  the  defendant  in  the  street  and  told  him  that  he  could 
pay  us  the  money,  he  said  all  right,  and  pulled  out  the  check  and  handed 
it  to  me  and  said :  That  settles  the  whole  thing  that  I  owe  you/  and  as 
we  started  off  Williams  remarked  to  the  defendant:     This  does  not 
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settle  for  the  fallen  wall/  we  deposited  the  check  in  the  bank  to  our 
credit." 

Appellant,  after  stating  his  contention  as  to  the  measurements  in- 
sisted upon  by  appellees,  testified  that:  "I  told  them  that  I  was  pay- 
ing them  too  much  for  the  work,  that  it  was  not  right  to  pay  for  the 
openings  and  corners  of  the  walls,  nor  was  it  right  to  charge  me  one 
dollar  and  forty  cents  per  perch  of  sixteen  and  one-half  cubic  feet  when 
that  was  not  a  perch;  however,  I  told  them  that  I  would  pay  them  the 
amount  that  it  figured  in  full  settlement  of  the  whole  matter;  that  I 
did  not  owe  them  anything  for  the  fallen  wall,  but  that  I  would  pay 
them  more  than  I  owed  them  just  to  get  rid  of  the  whole  matter  at  once. 
I  then  wrote  out  this  check  (exhibiting  a  check)  and  handed  it  to  plain- 
tiff Williams  and  told  him  that  it  was  in  full  of  everything  about  the 
'building,  fallen  wall  and  all,  that  it  was  in  full  settlement  of  every- 
thing; he  refused  to  take  it  and  handed  it  back  to  me  and  said  that  I  would 
have  to  pay  for  the  eighty  perches  of  fallen  wall,  and  I  told  him  no.  They 
went  off,  and  four  or  five  days  afterwards  they  came  to  me  where  I  was 
sitting  in  my  buggy  in  front  of  my  office  and  said  that  they  would  take 
the  check.  I  pulled  it  out  of  my  pocketbook  and  told  them  that  I  had 
kept  the  same  one  for  them  and  that  they  could  have  it  in  full  settle- 
ment of  everything,  and  Mr.  Bier- Worth  simply  said,  'give  it  to  us.'  I 
said,  Tiere  it  is/  and  handed  it  to  Mr.  Bier- Worth;  as  they  turned  to 
go  away  one,  or  both  of  them  said :  'You  know  this  does  not  settle  for 
the  fallen  wall/  ...  I  knew  I  did  not  owe  them  as  much  as  I  paid 
them  for  the  work,  but  to  keep  out  of  any  trouble  I  agreed  to  pay  them 
the  amount  of  the  check  in  full  of  everything,  and  told  them  so  when 
I  paid  it.     ...     I  made  no  attempt  to  stop  payment  of  the  check." 

The  foregoing  is  all  of  the  testimony  on  the  subject,  and  we  think  the 
cases  of  Hunt  v.  Ogden,  58  Texas  Civ.  App.,  443  (125  S.  W.,  386),  and 
authorities  therein  cited,  and  the  case  of  J.  B.  Keid  v.  J.  E.  Walker,  No. 
6431,  disposed  of  by  this  court  in  an  unpublished  opinion  on  April  30, 
1910,  require  the  conclusion  that  appellant's  plea  of  accord  and  satis- 
faction was  fully  sustained  by  the  undisputed  proof,  and  that  the  judg- 
ment should  have  been  for  him.  In  the  Ogden  case  the  checks  pleaded 
as  a  satisfaction  of  the  demand  against  him  were  endorsed  by  the  maker. 
"In  full  settlement  to  date,"  and  "In  full  of  all  dues  and  demands  to 
date,'*'  respectively,  the  latter  check  being  enclosed  in  a  letter  stating 
that  "it  was  tendered  in  full  for  all  dues  and  demands  to  date  and  to 
be  so  accepted."  The  fact,  however,  that  in  the  case  before  us  the  evi- 
dence that  the  check  was  tendered  in  full  settlement  is  oral  instead  of  in 
writing  can  make  no  difference,  both  alike  constitute  original  evidence 
of  the  fact,  and  the  evidence  herein  quoted  we  think  conclusively  shows 
that  appellant  in  offering  the  check  did  so  under  such  circumstances  and 
accompanied  with  such  declarations  as  amounted  to  the  condition  that, 
if  it  was  accepted,  it  must  be  accepted  by  appellees  in  full  satisfaction  of 
the  controversy.  Appellees  must  have  so  understood  it,  and  the  legal 
effect  of  the  acceptance  of  the  check  under  such  circumstances  is  in  no 
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wise  altered  by  the  further  fact  that  after  obtaining  it,  they  reiterated 
their  demand  for  payment  for  the  fallen  wall. 

We  conclude  that  the  judgment  should  be  reversed  and  here  rendered 
for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


L.  C.  Barrett  v.  Earl  Weimar  et  al. 

Decided  June  11,  1910. 

Husband   and   Wife — Divorce — Purchase   from   Husband — Innocent  Pur- 
chaser. 

A  deed  to  a  wife  contained  no  recital  which  would  indicate  or  give  notice 
that  the  land  was  intended  to  be  the  wife's  separate  property;  the  husband  and 
wife  were  subsequently  divorced  but  there  was  no  partition  of  the  property;  the  ' 
husband  sold  the  land  to  one  who  had  no  actual  notice  of  the  decree  of  divorce. 
Held,  the  deed  to  the  wife  vested  the  legal  title  to  the  land  in  her;  the  pur- 
chaser from  the  husband  could  not  claim  to  be  an  innocent  purchaser  of  the 
entire  estate  in  the  land;  and  the  husband's  deed  conveyed  only  his  community 
interest  therein. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  before 
Hon.  J.  N.  Browning. 

John  W.  Veale,  J.  M.  Jones  and  L.  C.  Barrett,  for  appellant,  L.  C. 
Barrett. 

Qustavus,  Bowman  &  Jackson,  for  appellant  J.  S.  Nugent.  It  ap- 
pearing from  the  deed  records  of  Potter  County,  at  the.  time  the  appel- 
lants, J.  S.  Nugent  and  L.  C.  Barrett,  became  purchasers  of  the  prop- 
erty in  question,  that  Harry  Weimar  and  Mina  Weimar  were  husband 
and  wife,  a  presumption  would  obtain  that  such  relations  continued,  and 
before  appellants  could  be  affected  by  the  divorce  decree  notice  to  them 
would  be  required.    Summerhill  v.  Darrow,  94  Texas,  71. 

L.  C.  Penry  and  J.  L.  Penry,  for  appellees.  Where  the  legal  title  to 
land  is  in  the  wife  as  shown  by  the  record,  one  buying  from  the  husband 
under  the  statute  authorizing  the  husband  to  convey  community  property 
during  coverture,  buys  at  his  peril,  and  must  at  his  peril  ascertain  if 
the  status  of  the  parties  is  such  as  contemplated  by  the  statute,  and  under 
such  deed  takes  only  such  beneficial  interest  in  the  land  as  the  husband 
had.    Patty  v.  Middleton,  17  S.  W.,  911. 

SPEER,  Associate  Justice. — Earl  Weimar,  a  son  of  Mina  and 
Harry  Weimar,  brought  this  suit  against  L.  C.  Barrett  and  others  to 
recover  lots  1,  2  and  3  in  block  31  of  the  Glidden  and  Sanborn  addition 
in  the  citv  of  Amarillo.  There  was  an  intervention  bv  J.  L.  Penry 
claiming  one-half  the  land  in  controversy  by  conveyance  from  the  plain- 
tiff.   The  defendant  Barrett  disclaimed  as  to  lots  2  and  3,  and  pleaded 
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not  guilty  as  to  lot  No.  1,  alleging  specially  that  he  was  an  innocent 
purchaser,  and  sought  a  judgment  against  his  warrantors  in  the  event 
plaintiff  recovered  the  land.  There  was  also  an  issue  of  forgery  of  the 
deed  from  Harry  Weimar  to  J.  A.  Coppedge,  the  defendant  Barrett 
claiming  through  mesne  conveyances  from  Coppedge.  The  cause  was 
tried  before  a  jury,  resulting  in  a  judgment  for  the  plaintiff  and  inter- 
vener for  an  undivided  one-half  interest  in  lot  No.  1,  and  in  favor  of 
the  defendant,  L.  C.  Barrett,  for  the  other  half  of  said  lot,  and  in  his 
favor  against  his  warrantors.  The  defendant  Barrett  has  perfected  this 
appeal. 

A  very  brief  statement  of  the  facts  will  serve  to  make  plain  the  ques- 
tion which  we  are  called  on  to  decide.  On  December  24,  1888,  Sanborn 
and  Glidden  conveyed  the  land  in  controversy  to  Mina  Weimar,  who 
was  then  the  wife  of  Harry  Weimar.  The  deed  in  no  way  limited  the 
property  to  her  separate  use,  nor  did  it  contain  any  recital  that  the 
purchase  money  was  paid  out  of  her  separate  estate ;  in  short,  there  was 
nothing  in  the  deed  to  indicate  that  Mina  Weimar  was  a  married  woman. 
Bv  a  decree  of  the  District  Court  of  Potter  Countv,  of  date  December 
15,  1893,  Mina  Weimar  and  Harry  Weimar  were  divorced,  but  the  de- 
cree made  no  disposition  of  the  community  or  other  property  held  by 
the  Weimars,  nor  was  the  decree  ever  registered  as  required  by  articles 
4646  and  4649,  Savles'  Texas  Civil  Statutes.  Harrv  Weimar  conveved 
the  land  to  J.  A.  Coppedge  November  4,  1903;  Coppedge  conveyed  to 
Nugent,  and  Nugent  to  appellant.  Appellant  gave  two  hundred  dollars 
in  cash  and  two  negotiable  promissory  vendor's  lien  notes  for  one  thou- 
sand dollars  each  for  the  property  without  actual  notice  of  the  decree  of 
divorce  between  Mina  and  Harry  Weimar.  By  the  inclusion  of  a  deed 
to  other  property  in  the  abstract  furnished  appellant  covering  this  lot, 
which  deed  recited  that  the  grantor,  Harry  Weimar,  and  the  grantee, 
Mina  Weimar,  were  husband  and  wife,  respectively,  the  relation  of  those 
parties  was  shown. 

Under  these  circumstances,  appellant  insists  that  he  was  an  innocent 
purchaser  of  the  land  and  should  be  protected  as  such.    But  with  this 
contention  we  cannot  agree.    It  is  of  course  well  settled  in  this  State, 
both  by  statute  and  numerous  decisions,  that  property  acquired  during 
marriage  by  either  husband  or  wife,  whether  the  conveyance  be  taken 
in   the  name  of  one  or  the  other,  is  presumptively  community  property, 
unless  the  contrary  appears  upon  the  face  of  the  instrument  of  convey- 
ance, and  during  the  marriage  may  be  conveyed  by  the  husband  alone. 
But  we  do  not  understand  this  rule  to  alter  or  affect  the  other  well  estab- 
lished rule,  that  the  legal  title  to  land  rests  in  the  individual  grantee  in 
the    instrument   of  conveyance.     Now,  the  object  of  our  registration 
statutes  is  to  expose  to  those  dealing  with  the  land  the  state  of  title  as 
exhibited  by  the  instrument  of  conveyance,  and  the  foundation  for  the 
claim  of  innocent  purchaser  rests  upon  the  fact  that  one  has  purchased 
reiving  upon  the  title's  being  where  it  appears  to  be  according  to  the 
instrument  of  conveyance  thus  placed  of  record.    According  to  the  Glid- 
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den  and  Sanborn  deed,  Mina  Weimar  undoubtedly  held  the  legal  title 
to  the  lot  in  controversy  at  all  times.  We  know  of  no  decision  intimating 
a  contrary  doctrine.  True,  by  force  of  the  statute  she  could  not  convey 
during  her  marriage,  but  after  its  dissolution  by  the  decree  of  divorce 
there  was  no  longer  any  legal  impediment,  and  she  was  perfectly  free 
to  convey  the  legal  title  to  another,  even  though  the  beneficial  title  was 
in  her  husband  and  herself,  and  one  purchasing  this  legal  title  from 
her  paying  value  therefor  without  notice  of  the  rights  of  her  husband 
undoubtedly  would  be  protected  as  an  innocent  purchaser.  This  would 
be  true  because  such  purchaser  would  have  the  right  to  buy  from  one 
having  the  apparent  right  to  convey,  there  being  no  legal  obstacles  to 
such  a  conveyance.  It  would  involve  a  contradiction  to  say  that  one 
could  be  an  innocent  purchaser  from  the  husband  under  such  circum- 
stances, since  the  records  show  that  the  legal  title  is  in  another.  We 
think  appellant  through  the  conveyance  from  Harry  Weimar  took  only 
the  communitv  interest  of  Harry  Weimar  in  the  former  communitv 
estate  of  himself  and  wife,  and  this  the  judgment  accords  him.  We 
think  the  views  here  expressed  are  in  keeping  with  the  principles  an- 
nounced by  our  Supreme  Court  in  Edwards  v.  Brown,  68  Texas,  329, 
and  Patty  v.  Middleton,  82  Texas,  586.  See  also  Speeds  Law  of  Married 
Women,  section  175.  Those  views  dispose  of  every  assignment  of  error 
adversely  to  appellant.     The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


J.  T.  Simmons  v.  J.  M.  Clabk. 

Decided  June  11,  1910. 

Fraud — Exchange  of  Land — Measure  of  Damages. 

In  a  suit  for  damages  for  fraudulent  representations  by  which  plaintiff  was 
induced  to  exchange  land  with  the  defendant,  the  true  measure  of  damage  would 
be  the  difference  between  the  market  value  of  the  land  received  by  plaintiff 
from  the  defendant,  and  that  given  by  plaintiff  therefor. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  Thos.  L.  Blanton. 

J.  E.  McCartij,  Earl  Conner  and  Theodore  Mack,  for  appellant. 

Scott  &  Brehford,  for  appellee. 

DUNKLIN,  Associate  Justice. — A  trade  was  effected  bv  virtue  of 
which  J.  T.  Simmon?  executed  a  deed  in  favor  of  J.  M.  Clark  purport- 
ing to  convey  three  sections  of  land  in  Winkler  County,  and  Clark  con- 
veyed to  Simmons  three  hundred  and  twenty  acres  of  land  in  Brown 
Countv.  This  suit  was  instituted  bv  Clark  to  recover  of  Simmons  dam- 
ages  for  alleged  fraudulent  misrepresentations  by  the  latter  which  in- 
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duced  Clark  to  make  the  trade,  and  judgment  having  been  rendered  in 
plaintiff's  favor  for  five  hundred  and  fifty-two  dollars,  Simmons  has 
appealed. 

Simmons  had  contracted  with  the  State  for  the  purchase  of  the  land, 
which  was  public  school  land,  but  his  title  had  been  forfeited  by  his 
failure  to  occupy  it  as  required  by  the  statutes.  The  fraud  alleged  in 
plaintiff's  petition  as  the  basis  for  a  recovery  consisted  of  an  alleged 
representation  by  Simmons  that  he  had  occupied  the  land  in  the  man- 
ner and  for  the  length  of  time  required  by  the  statutes  and  had  made 
the  necessary  proof  of  such  occupancy.  In  the  deed  of  conveyance  from 
Simmons  the  grantee  agreed  to  assume  the  payment  of  the  balance  owing 
the  State  bv  Simmons. 

After  the  trade  was  consummated  Clark  learned  of  the  forfeiture  of 
Simmons'  title  to  the  land,  and  then  purchased  it  from  the  State  but 
at  a  higher  price  than  Simmons  had  contracted  to  pay.  The  trial  court 
charged  the  jury  substantially,  that  in  the  event  of  a  verdict  in  plaintiff's 
favor  he  should  be  allowed  as  damages  any  additional  amount  he  was 
required  to  pay  in  repurchasing  the  land  from  the  State,  over  and  above 
the  amount  he,  in  the  trade  with  Simmons,  had  agreed  to  assume,  and 
also  the  difference  in  the  market  value  of  the  land  occupied  and  proved 
up  as  required  by  law  and  the  value  of  such  land  without  such  occupancy 
and  proof  of  occupancy.  This  instruction  was  erroneous.  The  true 
measure  of  plaintiff's  damages  for  the  alleged  fraud,  if  any,  practiced 
upon  him  was  the  difference  between  the  market  value  of  the  property 
received  by  him  from  Simmons  and  that  given  by  plaintiff  in  exchange 
therefor.  George  v.  Hesse,  100  Texas,  44;  Tompkins  v.  Perry,  opinion 
by  this  court,  dated  May  14,  1910,  not  yet  published.  (61  Texas  Civ. 
App.,  183.) 

In  oral  argument,  counsel  for  appellant  announced  that  the  assign- 
ment presenting  the  error  discussed  above  was  the  only  one  relied  on  in 
this  court,  and  therefore  other  assignments  presented  in  appellant's  brief 
will  not  be  noticed. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


W.  D.  Twichell  v.  Pecos  &  Northern  Texas  Railway  Company. 

Decided  June  11,  1910. 

1. — Carrier — Assault  by  One  Passenger  Upon  Another — Liability. 

Whenever  a  carrier  through  its  agents  or  servants  knows  or  has  oppor- 
tunity to  know  of  a  threatened  injury,  or  might  have  reasonably  anticipated 
the  happening  of  an  injury,  to  a  passenger  and  fails  or  neglects  to  take  the 
proper  precaution  or  to  use  proper  means  to  prevent  or  mitigate  such  injury, 
the  carrier  is  liable.  Evidence  considered,  and  held  sufficient  to  raise  a  ques- 
tion of  fact  a  9  to  whether  or  not  a  railroad  company  was  negligent  in  failing 
to  prevent  an  assault  by  one  passenger  upon  another. 
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2. — Same — Actual  Damages — Joint  Liability. 

If  a  carrier  is  liable  at  all  for  damages  resulting  to  a  passenger  from  an 
assault  and  battery  by  a  fellow  passenger,  it  is  jointly  liable  with  the*  party 
committing  the  assault  for  the  actual  damages  resulting  therefrom.  In  a  suit 
by  a  passenger  against  an  assaulter  and  a  carrier  for  actual  damages,  charge 
considered  and  held  misleading  because  subject  to  the  construction  that  a  ver- 
dict for  a  less  amount  of  actual  damages  might  be  returned  against  the  car- 
rier than  against  the  assaulter. 

3. — Same^-Uue  Care — Notice  of  Former  Assault. 

The  fact  that  the  conductor  and  brakeman  of  a  railroad  company  were 
notified  that  a  certain  passenger  had  previously  committed  an  assault  upon 
plaintiff  and  that  plaintiff  feared  a  repetition  of  the  offense  while  on  defend- 
ant's train,  is  a  circumstance  which  might  be  considered  by  the  jury  in  deter- 
mining whether  or  not  the  railroad  company  exercised  due  care  on  the  occasion 
in  question  to  prevent  the  assault.  Charge  considered,  and  held  error  in  ex- 
cluding from  the  jury  all  consideration  of  a  former  assault. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  X.  Browning. 

Gustavus,  Bowman  &  Jackson,  for  W.  D.  Twichell. — In  a  joint  action 
for  a  tort  the  damages  should  be  assessed  jointly  against  the  defendants 
liable  therefor  for  the  full  amount  of  damages  for  which  the  most 
culpable  is  liable.  2  Greenleaf  on  Evidence,  section  277;  13  Cyc.,  250; 
Thompson  v.  Albright,  14  S.  W.,  1020 ;  Robertson  v.  Trammell,  83  S. 
W.,  258. 

A  carrier  guilty  of  negligence  in  not  protecting  a  passenger  from 
assault,  is  liable  for  the  full  amount  of  damages  sustained,  and  giving 
a  charge  to  the  jury  which  authorizes  the  apportionment  of  the  damages 
among  joint  defendants  liable  therefor,  is  error.  Dillingham  v.  Rus- 
sell, 73  Texas,  52;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Long,  36  S.  W., 
485;  McCardell  v.  G.  C.  &  S.  F.  Ry.  Co.,  102  S.  W.,  941. 

Terry,  Cavin  &  Mills  and  Madden,  Trulove  &  Kimbrough,  for  Pecos 
&  N.  Texas  Rv.  Co. — There  is  no  sufficient  evidence  to  show  actionable 
negligence  upon  the  part  of  the  railway  company,  or  that  it  failed  in 
any  manner  to  exercise  due  care  to  anticipate  and  prevent  the  assault 
made  upon  Twichell  by  Childress.  Houston  &  T.  C.  Ry.  Co.  v.  Phillio, 
96  Texas,  20;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shields,  9  Texas  Civ.  App., 
656,  id.,  28  S.  W.,  709;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Long,  13  Texas 
Civ.  App.,  665 ;  Thweatt  v.  Ry.  Co.,  71  S.  W.,  976 ;  Louisville  &  N.  Ry. 
Co.  v.  McEwan,  31  S.  W„  465;  2  Hutchinson  on  Carriers,  p.  1124, 
rcc.  980. 

CONNER,  Chief  Justice.— W.  D.  Twichell  sued  the  Pecos  &  North- 
ern Texas  Railway  Company  and  one  J.  W.  Childress  to  recover  ten 
thousand  dollars  damages  alleged  to  have  been  sustained  by  Twichell 
while  a  passenger  on  one  of  the  railway  company's  trains  as  a  result 
of  an  assault  made  upon  the  plaintiff  by  Childress,  who  was  also  a 
passenger  on  such  train.     A  jury  trial  resulted  in  a  verdict  and  judg- 
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ment  in  favor  of  Twichell  against  Childress  for  five  hundred  dollars  and 
against  the  railway  company  for  fifty  dollars,  from  this  judgment  both 
Twichell  and  the  railway  company  have  appealed  and  assign  errors. 

The  only  error  assigned  by  the  railway  company  is  to  the  action  of 
the  court  in  refusing  to  give  a  peremptory  instruction  in  its  favor,  the 
contention  being  that  the  evidence  wholly  failed  to  show  any  negligence 
on  the  part  of  the  railway  company.  It  is  undisputed  that  appellant 
Twichell  was  a  passenger  on  one  of  appellee's  trains  and  that  while 
thereon  said  Childress  made  a  causeless  and  vicious  assault  upon  ap- 
pellant inflicting  painful  wounds  and  it  must  also  be  conceded  that  ap- 
pellee owed  appellant  the  duty  of  exercising  a  very  high  degree  of  care 
to  have  preserved  him  in  safety  from  such  an  assault.  The  doctrine 
is  that  whenever  a  carrier  through  its  agents  or  servants  knows  or  has  op- 
portunity to  know  of  a  threatened  injury  or  might  have  reasonably  antici- 
pated the  happening  of  an  injury  to  a  passenger  and  fails  or  neglects 
to  take  the  proper  precaution,  or  to  use  proper  means  to  prevent  or  miti- 
gate such  injury,  the  carrier  is  liable.  See  5  x\m.  &  Eng.  Encyc.  Law 
(2nd  ed.),  p.  553;  Dillingham  v.  Kussell,  73  Texas,  47;  Thweatt  v. 
H.  E.  &  W.  T.  Ry.  Co.,  71  S.  W.,  976 ;  McCardell  v.  G.  C.  &  S.  F.  By. 
Co.,  102  S.  W.,  941. 

Tested  by  this  rule  we  hardly  feel  prepared  to  say  that  the  peremptory 
instruction  should  have  been  given.  The  evidence  shows  that  both 
Twichell  and  Childress  took  passage  on  one  of  appellee's  passenger 
trains  at  Amarillo;  that  in  boarding  the  train  Childress  passed  appel- 
lant without  offering  to  do  any  violence  and  took  his  seat  in  a  car  other 
than  the  one  upon  which  appellant  rode  and  for  the  greater  part  of 
the  time  remained  in  his  seat  reading  a  newspaper;  that  on  one  or  two 
occasions  he  passed  forward  through  the  car  in  which  appellant  was 
seated  passing  appellant  without  remark  or  offer  of  injury,  but  later 
returned,  after  the  parties  had  proceeded  some  forty  or  fifty  miles,  com- 
mitting the  assault  and  battery  complained  of,  and  the  conductor  tes- 
tified that  he  from  time  to  time  kept  a  look  out  to  prevent  any  dis- 
turbance. There  was.  however,  evidence  further  showing  that  just  about 
the  time  appellant  and  Childress  took  passage  at  Amarillo,  appellant 
and  another  addressed  both  the  brakeman  and  the  conductor  stating 
that  Childress  had  a  few  days  prior  thereto  made  an  assault  upon  ap- 
pellant and  that  it  was  feared  he  was  boarding  the  train  for  the  pur- 
pose of  renewing  the  assault;  that  Childress  had  the  reputation  of  being 
a  vicious  and  dangerous  man  and  that  the  conductor  knew  him.  It 
was  further  shown  that  at  the  time  of  the  assault  no  one  of  appellee's 
Fervants  or  employees  were  in  the  car  where  .the  assault  took  place,  the 
brakeman  being  upon  the  rear  end  of  the  train  and  the  conductor  in 
the  baggage  car  in  front.  Fnder  these  circumstances  we  think  it  was 
for  the  jury  to  say  whether  appellee's  servants  and  employees  had  such 
knowledge  of  the  character  of  Childress  and  such  information  of  threat- 
ened assault  as  would  create  in  the  mind  of  a  person  of  a  very  high  de- 
Vol.  LXII  Civil— 12. 
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gree  of  prudence  and  care  a  reasonable  anticipation  of  an  assault  and 
injury  upon  appellant,  and  if  so,  whether,  notwithstanding  the  orderly 
demeanor  of  Childress  just  prior  to  the  assault,  such  servants  and  em- 
ployees under  the  circumstances  exercised  that  high*  degree  of  care  to 
prevent  the  assault  that  the  law  imposes.  The  court,  therefore,  properly 
rejected  the  peremptory  instruction. 

Appellant  in  turn  assigns  error  to  the  following  special  instruction 
given  at  appellee's  request,  viz.: 

"Explaining  the  9th  division  or  paragraph  of  the  court's  charge, 
wherein  a  form  of  a  verdict  is  given,  the  jury  are  charged  that  they  are 
not  bound,  if  you  find  against  the  railway  company,  to  find  against  it 
the  same  amount  of  damages  as  against  the  defendant  Childress,  but 
you  should  find  such  amount  against  each  separately,  if  any,  as  damages, 
as  may  have  been  caused  by  such  respective  defendant,  the  defendant 
railway  company  being  liable  only  for  the  consequences  of  its  own  negli- 
gence, if  any,  in  not  anticipating  and  preventing  injury  to  plaintiff  at 
the  hands  of  Childress." 

We  think  the  charge  misleading,  as  urged  in  appellant's  third  propo- 
sition under  the  assignment  raising  the  question.  Regardless  of  the 
question  of  whether  appellee  and  Childress  were  joint  tort  feasors  in  a 
technical  sense,  appellee  was  liable  for  the  actual  damage  proximately 
resulting  from  its  want  of  care,  if  any ;  and  as  nothing  but  actual  dam- 
age seems  to  have  been  sued  for,  the  charge  is  subject  to  the  construc- 
tion that  the  court  thought  something  less  might  be  awarded  against 
appellee,  and  the  jury  may  have  so  interpreted  it. 

We  think,  too,  the  seventh  paragraph  of  the  court's  charge  is  too 
broadly  st.ited.  That  paragraph  is:  "You  are  charged  that  you  should 
consider  that  part  of  the  testimony  of  the  plaintiff  Twichell  in  reference 
to  a  prior  attempt  of  Childress  to  attack  him  only  as  against  Childress. 
You  can  not  consider  it  for  any  purpose  as  evidence  against  the  de- 
fendant railway  company/'  The  court  in  all  probability  had  in  mind 
that  part  of  appellant's  testimony  which  detailed  the  circumstances  of 
a  prior  difficulty  between  Childress  and  appellant,  and  if  distinctly 
limited  to  this  part  of  his  testimony  the  charge  would  not  be  erroneous, 
inasmuch  as  there  was  no  evidence  tending  to  show  that  appellee  had 
notice  of  anything  beyond  the  mere  fact  that  there  had  been  a  former 
difficulty.  The  fact  of  such  former  difficulty,  however,  had  been  re- 
peated, as  before  stated,  to  appellee's  conductor  and  brakeman  by  ap- 
pellant as  well  as  by  other  witnesses,  and  was  proper  for  the  consider- 
ation of  the  jury  on  the  issue  of  whether  appellee's  servants  in  the  exer- 
cise of  due  care  should  have  anticipated  the  assault  under  consideration ; 
but  the  charge  was  calculated  to  mislead  the  jury  and  cause  it  to  possibly 
reject  what  appellant  testified  on  the  subject  of  information  or  warning 
to  the  conductor  and  brakeman. 

For  the  errors  indicated  we  think  the  judgment  should  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded 
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Amarillo  National  Bank  v.  Del  W.  Harrington,  Receiver. 

Decided  June  II,  1910. 

1. — Pledges — Sale — Notice. 

Notice  of  the  time  and  place  of  sale  of  pledged  property  must  be  given 
both  to  the  public  and  to  the  pledgor,  unless  these  requirements  are  in  some 
way  waived,  which  may  be  done. 

2. — Same — Contract  Construed. 

A  debtor  bank  conveyed  to  a  creditor  bank  promissory  notes  of  various 
persons  as  collateral  security,  and  at  the  same  time  executed  a  contract 
whereby,  in  case  of  default  in  the  payment  of  its  indebtedness  at  maturity, 
it  invested  the  creditor  bank  with  full  power  and  authority  to  transfer*  hypoth- 
ecate, sell  and  convey  said  notes  or  any  part  thereof,  "at  public  or  private 
sale  with  or  without  notice  to  any  of  us,  at  such  place  and  on  such  terms 
as  to  it  may  seem  best,  and  to  deliver  the  property  sold,"  etc.  Upon  default  in 
the  payment  of  its  indebtedness  by  the  debtor  bank,  the  creditor  bank  attempted 
to  sell  the  collateral  notes  at  public  outcry  but  gave  no  public  notice  of  the 
time,  terms  or  place  of  sale.  Held,  in  a  suit  by  the  debtor  bank  against  the 
purchaser  of  the  notes  at  said  sale  for  the  value  of  the  same,  the  failure  of 
the  creditor  bank  to  give  due  notice  of  the  attempted  public  sale  rendered  the 
sale  voidable,  and  the  fact  that  the  contract  concerning  the  collaterals  author- 
ized a  private  sale  of  the  notes  did  not  do  away  with  the  necessity  of  giving 
due  notice  of  the  public  sale. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  X.  Browning. 

Cooper  &  Stanford,  for  appellant. — There  having  been  a  substantial 
compliance  by  the  Mechanics'  American  National  Bank  in  the  sale  of 
these  collaterals,  with  every  requirement  of  the  collateral  contract  under 
which  they  were  held,  the  sale  was  valid  and  the  purchaser  took  good 
title.  Jeanes's  App.,  2  Am.  St.  Rep.,  624 ;  McDowell  v.  Chicago  Steel 
Works,  7  Am.  St.  Rep.,  381 ;  Dullnig  v.  Weekes,  40  S.  W.,  178;  Loomis 
v.  Stave,  72  111.,  623;  Union  Trust  Co.  v.  Rigdon,  93  111.,  458;  Cush- 
man  v.  Hayes,  46  111.,  145;  Milliken  v.  Dehon,  27  K  Y.,  364;  Robinson 
v.  Hurley,  11  Iowa.  410;. Genet  v.  Howland,  45  Barb.,  560;  Murdock 
v.  Ins.  Co.,  59  Miss.,  152:  Mowry  v.  Wood,  12  Wis.,  413;  Jones  on 
Pledges,  sec.  611;  Story  on  Bailments,  sec.  311;  22  Am.  &  Eng.  Ency. 
of  Law  (2nd  ed.),  p.  889. 

Lumpkin,  Merrill  &  Lumpkin,  for  appellee. — The  contract  of  pledge, 
under  which  the  sale  in  question  was  made,  was  sufficient  to  authorize 
a  bona  fide  sale  of  the  collaterals  pledged  at  either  public  or  private  sale 
upon  default  by  the  pledgor;  but  the  pledgee  having  elected  to  sell  at 
public  sale,  it  became  its  duty  as  trustee  for  the  pledgor  to  conduct  such 
pale  in  accordance  with  the  rules  of  law  governing  sales  at  public  auction, 
including  publicity,  proper  description  and  information  as  to  the  prop- 
erty to  be  sold,  and  due  and  proper  notice  to  the  public  of  the  time,  place 
and  terms  of  the  sale.  TTncle  Sam's  Loan  Office  v.  Emerv,  107  S.  W., 
1155:  Hart  v.  Tyrrell,  82  S.  W.,  1074;  Luckett  v.  Townsend,  3  Texas, 
119:  King  v.  Sullivan  &  Co.,  92  S.  W.,  51 ;  Foote  v.  Utah  Commercial 
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&  Savings  Bank,  17  Utah,  283,  54  Pac,  104;  Laclede  National  Bank  v. 
Richardson,  156  Mo.,  270,  56  S.  W.,  1117,  79  Am.  St.  Rep.,  528;  Hagan 
v.  Continental  National  Bank,  182  Mo.,  319,  81  S.  W.,  171;  Griggs 
v.  Day,  32  Am.  St.  Rep.,  730  (notes)  ;  Tennent  v.  Union  Central  Life 
Insurance  Co.,  112  S.  W.,  754;  Jacoby  v.  Jacoby,  103  Fed.,  473. 

One  who,  with  knowledge  of  the  pledge,  purchases  collateral  notes 
at  a  sale  thereof  made  by  the  pledgee  in  violation  of  the  rights  of  the 
pledgor,  takes  only  such  title  and  rights  as  was  possessed  by  the  pledgee; 
and,  upon  collecting  the  notes  from  their  makers,  may  be  required  by 
the  pledgor  to  account  for  the  sum  so  collected,  less  the  amount  paid  by 
him  for  the  notes  and  interest.  Lucketts  v.  Townsend,  3  Texas,  131; 
Jones  v-  Thurmond,  5  Texas,  324;  First  National  Bank  v.  Mings,  32 
S.  W.,  178;  Richardson  v.  Holmes,  59  U.  S.,  143,  15  L.  Ed.,  304,  31 
Cyc,  p.  883 ;  McCutcheon  v.  Dittman,  58  N.  E.,  97 ;  Handy  v.  Sibley, 
17  N.  E.,  329;  Morris  v.  East  Side  Ry.  Co.,  95  Fed.,  13;  Morton  v.  Bax- 
ter, 4  L.  R.  A.,  305 ;  Boswell  v.  Thigpen,  22  So.,  823. 

SPEER,  Associate  Justice. — The  Bank  of  Channing  being  in- 
debted to  the  Mechanics  American  National  Bank  of  St.  Louis  executed 
its  note  for  the  amount,  and  at  the  same  time  conveved  to  the  Mechanics 
American  National  Bank  notes  of  various  parties,  amounting  to  some 
twelve  thousand  dollars,  as  collateral  security,  the  collateral  contract 
providing,  among  other  things,  as  follows:  "Now,  in  the  event  of  non- 
payment of  said  note  when  due,  or  neglect  or  refusal  to  comply  with 
and  carry  out  any  of  the  agreements  herein  contained,  the  said  Me- 
chanics American  National  Bank  of  St.  Louis  is  herebv  invested  with 
full  power  and  authority  to  issue,  transfer,  hypothecate,  sell  and  convey 
the  said  property  or  any  part  thereof,  at  public  or  private  sale,  with  or 
without  notice  to  any  of  us,  at  such  place  and  on  such  terms  as  it  may 
seem  best,  and  to  deliver  the  property  sold/'  etc.  The  Bank  of  Channing 
did  make  default,  and  the  St.  Louis  bank  sold  the  collateral  papers  to 
the  Amarillo  National  Bank,  and  Del  W.  Harrington,  receiver  of  the 
Bank  of  Channing,  brought  this  suit  against  the  Amarillo  National 
Bank  to  recover  the  difference  hetween  the  face  value  of  the  collateral 
notes  and  the  amount  paid  for  them  by  the  Amarillo  National  Bank. 
From  a  judgment  in  the  plaintiff's  favor  defendant  has  appealed. 

The  trial  court  found  as  a  matter  of  fact  that  on  the  6th  day  of  Feb- 
ruarv,  1908,  after  default  on  the  part  of  the  Bank  of  Channing,  the 
Mechanics  American  National  Bank  of  St.  Louis  attempted  to  make  a 
sale  of  the  collateral  notes  in  its  possession  under  the  terms  of  said  col- 
lateral contract  at  public  auction ;  that  such  sale  was  conducted  by  the 
vice-president  of  the  St.  Louis  bank  and  was  not  made  at  a  public  place, 
but  was  conducted  by  such  officer  in  one  of  the  rooms  in  the  banking 
house  of  the  Mechanics  American  National  Bank  in  the  city  of  St.  Louis, 
Missouri;  that  no  announcement  was  made  at  the  time  said  sale  was 
attempted  by  which  persons  present  could  be  informed  as  to  the  nature 
or  value  of  the  collaterals  to  be  sold,  or  for  whom  or  upon  what  account 
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they  were  being  offered  for  sale ;  and  that  no  notice  of  such  intended  sale 
had  been  given  to  the  public,  either  by  posting  notices,  or  by  publication, 
or  in  any  other  way,  by  which  the  public  could  be  notified  that  said  sale 
would  take  place  and  persons  interested  in  such  matters  be  invited  to 
attend.  The  trial  court  also  found  that  at  some  date  prior  to  this  sale, 
the  appellant  bank  had  authorized  the  vice-president  of  the  St.  Louis 
bank  to  bid  at  such  sale  the  amount  for  which  the  collateral  notes  were 
sold  to  it,  and  that  at  the  time  it  had  full  knowledge  of  the  rights  and 
equities  of  the  Bank  of  Channing  in  the  collateral  notes  offered  for  sale. 

These  findings  of  fact  are  not  questioned,  but  appellant  does  complain 
of  the  conclusions  of  law  made  by  the  trial  court  "that  the  attempted 
sale  of  the  collateral  notes  on  the  6th  day  of  February,  1908,  was  not 
conducted  in  accordance  with  the  terms  of  the  collateral  contract  under 
which  the  same  was  held,  and  is  voidable  at  the  suit  of  the  Bank  of 
Channing  or  its  said  receiver."  The  insistence  is  that  the  facts  show  at 
least  a  substantial  compliance  with  the  contract  of  the  parties,  and  that, 
since  it  was  agreed  the  property  might  be  sold  at  public  or  private  sale, 
with  or  without  notice  to  the  pledgor,  at  such  place  and  on  such  terms 
as  might  seem  best,  the  conclusion  of  law  stated  above  was  erroneous. 

We  need  hardly  cite  authorities  for  the  proposition  that  notice  of 
the  time  and  place  of  the  sale  of  pledged  property  is  required  to  he  given 
not  only  to  the  public,  but  to  the  pledgor  as  well  unless  these  require- 
ments are  in  some  way  waived.  That  they  may  he  waived  is  also  ele- 
mentary. The  contract  under  consideration  expressly  waives  notice  to 
the  pledgor ;  it  can  not,  therefore,  he  held  to  imply  a  waiver  of  the  public 
notice.  But  the  appellant  insists  this  implication  results  from  the  au- 
thority of  the  pledgee  to  sell  the  property  at  private  sale.  This  is  not 
necessarily  true.  Where  the  pledge  contract  authorizes  a  sale  of  the 
pledged  property  at  either  public  or  private  sale,  and  the  sale  is  a  private 
one,  necessarily  there  need  be  no  public  notice,  for  such  notice  is  incon- 
sistent with  the  character  of  sale ;  but  in  such  a  case  we  understand  the 
agreement  of  the  parties  to  be  that  the  pledgee  on  default*  of  the  pledgor 
may  dispose  of  the  pledged  property  in  either  of  the  designated  ways; 
that  is,  he  may  sell  at  private  sale,  or  at  public  sale ;  hut  in  the  event  he 
elects  to  sell  by  the  latter  method,  he  must  give  the  necessary  notice,  for 
this  is  an  incident  of  every  puhlic  sale  and  must  he  held  to  have  heen 
within  the  contemplation  of  the  parties  when  they  agreed  to  a  puhlic 
sale  of  the  property.  Foote  v.  TJtah  Commercial  &  Savings  Bank 
(Utah),  54  Pac,  104.  A  very  excellent  reason  may  be  given  for  hold- 
ing that  the  agreement  for  the  pledgee  to  sell  at  private  sale  does  not 
waive  the  requirement  of  notice  if  the  sale  is  a  puhlic  one,  in  this,  that 
the  pledgee  has  a  right  at  private  sale  to  reject  any  offer,  if  in  his  judg- 
ment the  same  is  not  a  fair  one;  whereas,  at  puhlic  auction  he  would 
not  have  such  right,  and  the  ahsence  of  such  notice  might  result  in  the 
sacrifice  of  the  securities. 

Appellant  also  complains  that  the  court  erred  in  denying  its  plea  of 
reconvention  for  the  amount  of  the  F.  E.  Neely  note,  which  was  one  of 
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the  collateral  notes  pledged  to  the  St.  Louis  bank  and  which  was  sub- 
sequently returned  to  the  Bank  of  Channing  and  collected  by  it.  But 
the  trial  court  found  that  this  note  was  not  included  in  the  sale  by  the 
St.  Louis  bank  to  appellant,  and  this  finding  is  not  attacked.  We  are 
not  at  liberty  to  inquire  into  the  state  of  the  evidence  to  ascertain  if 
the  appellant  really  purchased  the  Neely  note  and  is  entitled  to  its 
proceeds. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Grand  Falls  Mutual  Irrigation  Company  v.  W.  A.  White  et  al. 

Decided  June  11,  1910. 

1 . — Beceivers — Appointment — Insufficient  Cause. 

It  is  an  elementary  principle  that  a  receiver  should  not  be  appointed  when 
no  benefit  is  to  be  gained  by  the  appointment. 

2. — Same. 

Where  it  appeared  in  a  proceeding  for  the  appointment  of  a  receiver  for 
an  insolvent  corporation,  that  the  appointment  was  sought,  not  for  the  pur- 
pose of  winding  up  the  affairs  of  the  corporation  and  subjecting  its  assets  to 
the  liquidation  of  its  liabilities,  but  for  the  purpose  of  conducting  and  man- 
aging the  business  of  the  corporation,  and  it  was  not  shown  that  a  receiver 
would  have  any  more  funds  or  any  better  facilities  for  conducting  the  business 
than  the  officers  of  the  corporation  then  had,  it  was  error  to  appoint  a  receiver. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaacks. 

Hefner  £  Hudson,  for  appellant. 

J.  E.  Starley,  for  appellees. 

DUNKLIN,  Associate  Justice. — The  Grand  Falls  Mutual  Irriga- 
tion Company  has  appealed  from  a  decree  appointing  a  receiver  of  its 
property.  W.  A.  White  and  others,  who  were  complainants  in  the  suit, 
alleged  that  the  defendant  company  had  contracted  and  agreed  to  furnish 
water  for  the  irrigation  of  lands  belonging  to  the  complainants  who  had 
secured  such  water  rights  by  the  purchase  of  capital  stock  in  the  com- 
pany, but  that  defendant  had  breached  its  contracts  with  them,  and 
as  a  result  complainants  were  unable  to  farm  their  lands.  Each  of  the 
complainants  sought  a  judgment  against  the  defendant  company  for 
the  damages  so  sustained  by  him,  and  prayed  for  the  appointment  of 
a  receiver  to  take  charge  of  and  to  operate  all  the  property  constituting 
defendant's  irrigation  system,  and  the  receiver  appointed  was  vested 
with  that  power. 

The  facts  alleged  in  the  petition  and  established  by  proof  upon  the 
hearing  of  the  application  for  appointment  of  a  receiver  were  set  out 
in  the  findings  filed  by  the  trial  judge,  which  are  as  follows : 
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"1.  The  defendant,  Grand  Falls  Mutual  Irrigation  Company,  was 
incorporated  under  the  laws  of  the  State  of  Texas  as  an  irrigation  com- 
pany in  June,  1907,  and  took  possession  of  its  present  properties  in  De- 
cember, 1908,  which  properties  were  at  the  time  of  its  organization  in 
the  hands  of  a  receiver. 

"2.  The  Grand  Falls  Irrigation  Company,  of  which  defendant  is 
the  successor,  whose  rights  and  franchises  the  defendant  now  owns  and 
whose  contracts  it  has  assumed,  made  an  appropriation  of  a  part  of  the 
waters  in  the  Pecos  River  in  1895,  which  appropriation  was  for  five 
hundred  (500)  cubic  feet  of  water  per  minute,  and  was  made  in  accord- 
ance with  the  law;  and  the  Pecos  River  is  the  source  of  the  supply  of 
water  for  the  defendant  company. 

"3.  The  defendant  and  its  predecessors  in  interest  are  and  were  all 
public  service  corporations. 

"4.  The  plaintiff  owns  400  acres  of  land  described  in  his  petition, 
and  the  interveners  own  the  land  described  in  their  respective  petitions, 
lying  under  the  irrigation  system  of  defendant,  on  which  plaintiff  and 
interveners  own  water  rights  entitling  them  to  the  use  of  water  from 
the  canals  of  the  defendant.  These  water  rights  were  purchased  from 
the  predecessor  of  the  defendant  and  are  fully  recognized  by  the  de- 
fendant as  binding  obligation  upon  it. 

"5.  Under  the  terms  of  said  water  right  the  defendant  is  bound 
to  convey  water  to  plaintiff  and  interveners  to  water  their  lands,  and 
the  plaintiff  and  interveners  are  obligated  to  pay  defendant  $1.25  per 
acre  per  annum  as  rental  for  such  water.  This  water  right  contract 
provided  that  the  water  rental  should  be  paid  on  October  1st  of  each 
year,  in  advance;  but  the  custom  of  the  defendant  and  its  predecessors 
heretofore  and  up  to  this  time  has  been  to  allow  the  payment  of  said 
water  rentals  to  be  made  at  any  time  during  the  year,  and  not  to  demand 
or  enforce  payment  of  6ame  in  advance. 

"6.  Defendant  did  not  at  any  time  during  the  year  1909  refuse  to 
furnish  water  to  plaintiff  or  any  of  the  interveners  on  account  of  his  or 
their  failure  to  pay  water  rentals  in  advance. 

"7.  The  amount  of  water  furnished  by  defendant  to  plaintiff  and 
the  interveners  during  the  year  1909  was  wholly  inadequate  to  produce 
an  average  crop  such  as  plaintiff  and  interveners  undertook  to  raise  and 
such  as  is  adapted  to  that  locality. 

"8.  The  crops  of  the  plaintiff  and  interveners,  planted  on  the  land 
described  in  their  respective  petitions,  in  the  year  1909,  were  almost 
a  total  failure;  such  failure  was  caused  by  the  failure  of  defendant  to 
furnish  water  for  irrigation,  in  accordance  with  its  contract. 

a9.  Plaintiff  and  interveners  each  suffered  great  damage  in  the  loss 
of  crops  and  in  the  value  of  their  lands,  as  alleged  in  their  petitions. 

"10.  A  continuation  of  conditions  as  existed  during  the  year  1909 
would  soon  destroy  the  value  of  plaintiff  and  interveners*  land  as  agri- 
cultural land. 

"11.    During  the  year  1909  the  Pecos  River  was  very  low,  and  the 
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water  supply  small  except  during  certain  periods.  The  scarcity  of  water 
in  the  Pecos  was  in  part  the  cause  of  the  failure  of  the  defendant  com- 
pany to  furnish  the  plaintiff  and  interveners  with  a  sufficient  supply 
of  water  for  irrigation. 

"12.  The  supply  of  water  in  the  Pecos  Biver  was  sufficient  if  the 
defendant  company  had  maintained  its  system,  towit:  its  canals,  head- 
gates,  laterals  and  ditches,  in  good  condition  during  the  year,  and  when 
rises  in  the  river  came  to  have  furnished  plaintiff  and  interveners  and 
other  water  users  under  its  system,  a  sufficient  supply  of  water  for  irri- 
gation to  have  enabled  them  to  have  grown  fair  crops  during  the  season. 

"13.  The  flow  of  water  in  the  Pecos  River  is  very  irregular,  at  times 
there  is  a  very  litle  water  in  the  river  and  at  other  times  there  is  an 
abundant  supply,  and  it  is  necessary  for  the  defendant  company,  in 
order  to  properly  serve  its  water-right  owners,  to  so  maintain  its  canals, 
laterals,  ditches  and  headgates  as  to  be  able  to  divert  and  carry  a  large 
supply  of  water  when  the  river  is  high. 

"14.  Numerous  irrigation  companies  take  water  from  the  Pecos 
River  above  the  source  of  supply  of  the  defendant  company,  which  said 
numerous  companies  during  the  year  1909  took  large  amounts  of  water 
from  the  said  Pecos  River  to  the  detriment  of  the  patrons  of  the  de- 
fendant company. 

"15.  Defendant  company  took  no  active  steps  to  protect  its  probable 
rights  to  the  use  of  some  of  the  water  diverted  from  the  Pecos  River 
by  the  numerous  companies  aforesaid. 

"16.  The  defendant  company  had  allowed  its  canals  and  irrigation 
system  to  become  dilapidated  and  unfit  for  reasonable  use. 

"17.  It  is  feasible  and  possible  for  the  defendant  company  at  a  rea- 
sonable cost,  to  put  its  canals  and  irrigation  system  in  proper  condition, 
and  in  such  condition  it  would  be  feasible  for  it  to  supply  its  water-right 
holders  with  water  for  irrigation,  from  the  said  Pecos  River. 

"18.  During  the  year  1909  the  defendant  company  permitted  its 
irrigation  system  to  get  in  such  bad  condition  that  it  could  not  furnish 
water  to  irrigate  exceeding  three  thousand  acres  of  land  during  the  ir- 
rigation season,  and  it  was  necessary  for  it  to  prorate  such  water  over 
the  seven  or  eight  thousand  acres  in  cultivation;  and  the  land  of  plain- 
tiff and  the  interveners  because  of  this  condition  failed  to  receive  suf- 
ficient water  to  grow  and  mature  crops  planted  on  same. 

"19.  There  are  17,000  acres  of  land  under  defendant's  system,  on 
which  water  rights  have  been  sold,  that  are  entitled  to  a  pro  rata  dis- 
tribution of  the  water  from  said  system,  and  there  are  seven  or  eight 
thousand  acres  in  cultivation  demanding  water. 

"20.  The  capital  stock  of  the  defendant  company  is  of  30,000  shares 
of  $10  each.  Archie  Thompson  is  the  president  of  said  company,  and  13,- 
000  shares  of  this  stock  stand  in  his  name  as  trustee  for  the  benefit  of  the 
holders  of  water  rights  under  the  system  of  defendant  company,  among 
which  water-right  holders  are  the  plaintiff  and  all  of  the  interveners. 

"21.     The  defendant  company  has  outstanding  $150,000  in  bonds, 
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issued  in  February,  1908,  on  which  the  annual  interest  is  $9000,  pay- 
able semi-annually.  The  semi-annual  interest  due  December  1,  1909, 
has  not  been  paid.  The  total  value  of  all  defendant's  property  is  not  in 
excels  of  $125,000. 

"22.  The  defendant  company  has  other  indebtedness  to  the  amount 
of  $25,000,  all  of  which  is  interest  bearing  at  from  seven  to  ten  per  cent 
per  annum. 

"23.  During  the  year  1909  the  defendant  company  expended  ap- 
proximately $17,000,  of  which  a  very  small  amount  went  into  improve- 
ments or  betterment  of  the  svstem. 

"24.  The  plaintiff  and  none  of  the  interveners  have  paid  the  de- 
fendant company  all  the  amounts  specified  in  the  water-right  contracts 
for  the  year  1909,  a  controversy  existing  between  plaintiff  and  all  of  the 
interveners  and  the  defendant  company  as  to  the  amount  actually  paid 
during  the  year  1909,  and  a  controversy  also  existing  between  plaintiff 
and  all  of  the  interveners  with  the  defendant  company  as  to  whether 
or  not  the  defendant  company  is  entitled  to  any  payment  for  water 
during  the  year  1909.  Neither  plaintiff  nor  any  of  the  interveners  have 
paid  the  defendant  company  any  amount  for  water  rentals  for  the  year 
1910. 

"25.  If  the  conditions  existing  continue,  plaintiff  and  interveners 
will  be  forced  to  abandon  the  cultivation  of  their  lands,  and  the  principal 
value  of  said  lands  will  be  destroyed. 

"26.  The  defendant  company  is  insolvent  and  has  no  funds  with 
which  to  maintain  its  plant  or  with  which  to  put  the  same  in  proper 
condition  to  comply  with  its  contract  to  furnish  water  to  plaintiff  and 
interveners,  and  defendant  is  making  no  effort  nor  has  it  made  any  effort 
to  so  improve  its  system  as  to  be  able  to  furnish  plaintiff  and  interveners 
with  an  adequate  supply  of  water. 

"27.  The  defendant  company  is  probably  liable  to  the  plaintiff  and 
the  interveners  for  damages  for  its  failure  to  deliver  them  water  in  accord- 
ance with  its  contracts." 

The  facts  so  found  did  not  warrant  the  appointment  of  a  receiver.  It 
is  an  elementary  principle  that  a  receiver  can  not  be  appointed  when  no 
advantage  is  to  be  gained  by  the  appointment.  High  on  Receivers  (3rd 
ed.),  sec.  7;  34  Cyc,  22. 

While  there  was  a  finding  that  during  the  year  1909  defendant  had 
expended  approximately  seventeen  thousand  dollars  of  which  a  very  small 
amount  was  expended  for  the  betterment  of  the  irrigation  system,  there 
was  no  finding  that  any  of  the  funds  of  the  company  had  been  mis- 
appropriated. For  aught  that  appears  in  the  findings,  the  funds  so  ex- 
pended may  have  been  applied  upon  the  indebtedness  owing  by  the  com- 
pany. In  addition  to  the  facts  found  by  the  trial  judge,  the  record 
shows  that  the  complainants  and  other  parties  owning  water  rights  in 
the  irrigation  system  had,  in  a  public  meeting,  adopted  a  resolution  to 
refuse  further  payment  of  water  rents  to  defendant,  upon  the  ground 
that  the  damages  sustained  by  them  by  reason  of  defendant's  failure  to 
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comply  with  its  contracts  to  furnish  water  to  irrigate  their  lands  were 
in  excess  of  the  amounts  claimed  bv  defendant  for  water  rents;  and  the 
damages  claimed  by  complainants  in  this  case  and  for  which  they  seek 
judgments  aggregate  many  thousands  of  dollars.  It  may  be  that  such 
claims  are  well  founded,  but,  nevertheless,  it  appears  from  the  record 
that  the  only  source  of  revenue  which  the  defendant  has  is  the  collection 
of  water  rents  from  the  various  owners  of  land  who  have  purchased 
water  rights  from  the  defendant.  It  was  not  shown  that  the  receiver 
has  facilities  for  collecting  those  rents  superior  to  those  possessed  by 
defendant,  nor  that  sufficient  funds  for  the  proper  operation  of  the 
plant  can  be  collected  by  any  one.  As  shown  by  the  findings,  the  lands 
for  which  water  rights  were  purchased  are  worthless  without  irrigation. 
The  appointment  of  a  receiver  was  sought  not  for  the  purpose  of  wind- 
ing up  the  affair  of  defendant  and  subjecting  its  assets  to  the  liquidation 
of  its  liabilities,  but  for  the  purpose  of  supplying  the  water  needed  to 
irrigate  the  lands  of  those  who  had  purchased  water  rights.  In  the  light 
of  the  entire  record  we  fail  to  perceive  how  the  receiver  will  be  able  to 
accomplish  the  results  expected  from  the  operation  of  the  property  by 
him. 

For  the  reasons  noted,  the  order  appointing  the  receiver  is  vacated, 
and  this  order  will  be  certified  to  the  trial  court  for  observance. 

Appointment  of  receiver  vacated. 


E.  Meddie  Knowles  et  al.  v.  A.  C.  Snyder. 

Decided  June  18,  1910. 

Peremptory  Charge — Conflicting:  Evidence — Practice. 

In  a  suit  for  damages  for  an  alleged  breach  of  contract  for  the  exchange 
of  property,  evidence  considered  and  held  to  raise  an  issue  of  fact  which 
should  have  been  submitted  to  the  jury,  and  a  peremptory  instruction  for  the 
plaintiff  was  therefore  reversible  error. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below 
before  Hon.  T.  L.  Blanton. 

Scarborough  &  Hickman,  for  appellants. 

Harry  Tom  King,  C.  L.  Ilailey  and  B.  K.  Isaacs,  for  appellee. 

CONNER,  Chief  Justice. — The  following  facts  constitute  the  basis 
of  this  suit:  A.  C.  Snyder  was  the  owner  of  certain  improved  lots  in 
the  city  of  Abilene,  Tavlor  Countv,  valued  at  four  thousand  dollars, 
against  which  there  was  an  encumbrance  of  two  thousand  dollars.  Mrs. 
E.  Meddie  Knowles  was  the  owner  of  two  certain  parcels  of  improved 
land  in  Comanche  County,  in  one  of  which  she  had  an  equity  of  five 
hundred  dollars,  and  the  other,  known  as  the  hotel  or  wagon  yard  prop- 
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erty,  was  valued  at  three  thousand  five  hundred  dollars.  Snyder  and  Mrs. 
Knowles  agreed  upon  an  exchange  of  properties.  Mrs.  Knowles  executed 
and  delivered  to  Snyder  a  conveyance  to  the  property  in  which  she  had  but 
an  equity  of  five  hundred  dollars,  and  Snyder  in  turn  executed  and 
delivered  conveyance  to  Mrs.  Knowles  to  the  Abilene  property.  By  the 
terms  of  the  agreement  Mrs.  Knowles  assumed  the  indebtedness  on  the 
Abilene  property,  but  Snyder  was  to  execute  his  individual  notes,  secured 
by  vendor's  lien  notes  of  a  then  proposed  purchaser  of  the  Comanche 
hotel  property,  for  the  said  two  thousand  dollars.  The  deed  to  the  hotel 
property  from  Mrs.  Knowles  and  Snyder's  notes,  executed  in  accordance 
with  the  agreement,  were  deposited  with  one,  Lewis,  awaiting  Snyder's 
procurement  of  the  vendor's  lien  notes  with  which  to  secure  his  individual 
notes.  The  agreement  further  provided  that  in,event  Snyder  failed  to 
procure  the  vendor's  lien  notes  he  should  secure  his  personal  notes  for 
two  thousand  dollars  with  a  deed  of  trust  upon  the  hotel  property.  The 
exchange  was  made  in  August,  1908,  but  Snyder  having  failed  to  de- 
posit with  Lewis  either  vendor's  lien  notes  or  trust  deed  as  agreed  upon, 
Mrs.  Knowles  secured  the  deed  to  the  hotel  property,  returned  Snyder's 
notes,  and  sold  the  property. 

So  far  as  now  necessary  to  notice  its  form,  this  suit  was  instituted 
by  Snyder  to  recover  of  Mrs.  Knowles  and  her  husband  the  sum  of  fif- 
teen hundred  dollars,  the  alleged  value  of  his  equity  in  the  hotel  property 
so  conveyed  by  Mrs.  Knowles.  Upon  the  trial,  after  the  introduction 
of  the  testimony,  the  court  peremptorily  instructed  the  jury  to  find  for 
Snyder  in  the  sum  of  eleven  hundred  and  twenty-four  dollars  with  an 
equitable  lien  upon  the  Abilene  property,  and  judgment  was  entered 
accordingly.  *  In  so  instructing  the  jury,  we  think  the  court  erred  as 
assigned. 

Mrs.  Knowles,  among  other  things,  testified  as  follows:  "I  talked  to 
him  (Snyder)  every  few  days;  every  now  and  then  from  then  on  (Au- 
gust, 1908)  until  just  before  Christmas;  well,  I  believe  the  last  time 
was  about  the  15th.  Somewhere  about  the  12th  and  15th  of  December 
I  demanded  my  deed  of  trast,  and  he  said  that  he  would  not  give  me 
a  deed  of  trust ;  that  there  was  no  use  of  it ;  he  said  he  would  give  me 
the  deed  back  to  it  and  save  the  expense  of  making  a  deed  of  trust,  and 
he  gave  me  the  deed  baek.  I  accepted  it.  That  was  the  deed  to  the  hotel 
and  wagon  yard  property.  As  to  what  the  consideration  was  for  me 
accepting  that  deed  back,  there  was  not  any  more,  only  I  insisted  that 
he  give  me  the  deed  of  trust,  and  him  and  Mr.  Lewis  said  that  there  was 
no  use  of  it.  And  he  said  that  he  had  given  me  the  deed  and  that  is 
all  he  could  do;  that  that  was  better  than  the  deed  of  trust.  He  said 
that  he  could  not  pay  for  the  place.  You  see  that  he  had  a  note  that 
was  due  the  first  of  Januarv,  and  he  said  that  he  did  not  have  the  monev 
and  could  not  meet  it  and  could  not  pay  off  the  note ;  I  told  him  that  I 
had  to  have  my  money  that  was  due,  and  he  said  he  could  not  pay  it  and 
that  he  would  give  me  the  deed  back.  I  took  the  deed  back  in  settle- 
ment of  all  the  notes  for  $2000  indebtedness.    I  gave  the  notes  back  to 
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him.  I  gave  them  to  Mr.  Lewis  and  Mr.  Lewis  said  he  sent  them  to 
him.  That  is  as  far  as  I  know  about  it.  I  already  had  the  deed  back 
to  the  hotel  and  wagon  yard  property;  Mr.  Snyder  had  given  it. to  me. 
He  told  me  to  keep  it  in  settlement  of  the  $2000  notes." 

While  appellee  Snyder  denied  that  he  had  authorized  the  return  of 
the  deed  to  the  hotel  property  in  settlement  of.  his  personal  notes  for 
two  thousand  dollars,  it  is  undisputed  that  he  had  neither  secured  the 
same  nor  executed  and  delivered  a  trust  deed  in  accordance  with  the 
terms  of  the  exchange.  It  seems  also  undisputed  that  his  personal  notes 
had  been  so  made  as  that  the  first  one  matured  on  January  1,  1909,  and 
he  does  not  pretend  to  say  that  he  was  able  to  meet  the  same.  On  the 
contrary,  he  does  not  deny  that  when  presented  for  payment  after  Janu- 
ary 1,  1909,  he  failed  or  refused  to  discharge  it.  There  was  no  proof 
of  the  actual  value  of  the  hotel  property,  the  value  as  above  stated  merely 
being  that  as  estimated  by  the  parties  in  the  exchange.  Nothing  in  the 
record  makes  it  conclusive  to  our  minds  that  Snyder  at  the  time  the  deed 
was  returned  to  Mrs.  Knowles  was  unwilling  to  surrender  the  property 
in  order  to  entirely  relieve  himself  of  the  two  thousand  dollar  indebted- 
ness  that  it  is  undisputed  he  was  to  pay  Mrs.  Knowles.  We  think  the 
jury  should  have  been  permitted  to  determine  the  issue  between  the 
parties,  particularly  in  view  of  the  fact  that  appellee  failed  to  show 
that  Mrs.  Knowles  in  the  subsequent  sale  of  the  hotel  property  received 
any  sum  in  excess  of  the  two  thousand  dollars  owing  to  her. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


J.  C.  Sowers  v.  J.  W.  Yeoman. 

Decided  June  18,  1910. 

1. — Practice  on  Appeal — Action  on  Demurrers — Defective  Record. 

In  the  absence  of  anything  in  the  record  to  show  that  the  trial  court  in 
fact  acted  on  special  and  general  demurrers  to  plaintiff's  petition,  an  appel- 
late court  can  not  consider  an  assignment  of  error  based  upon  such  alleged 
action,  except  to  see  whether  the  petition  be  subject  to  a  general  demurrer. 

2. — Foreign  Judgment — Action  Upon — Defense. 

In  a  suit  upon  a  foreign  judgment,  an  answer  which  alleged,  in  substance, 
that  at  the  time  said  judgment  was  rendered  defendant  was  not  a  resident  of 
the  State  where  it  was  rendered;  that  he  had  not  authorized  any  appearance 
for  him  in  said  suit;  that  the  judgment  had  been  fraudulently  procured ;  that 
defendant  was  not  served  with  citation  or  other  notice  of  said  suit;  that  he 
had  no  notice  of  any  nature  whatever  of  the  pendency  of  the  same  and  that 
said  judgment  was  therefore  void,  presents  a  good  defense  and  would  not  be 
subject  to  general  demurrer. 

3. — Trial — Judgment  on  Demurrer — Becord  of  Action — Bill  of  Exception 
Insufficient. 

Rulings  upon  demurrers  involve  judicial  functions;  they  are  the  acts  of 
the  court  as  distinguished  from  those  of  the  judge,  and  can  be  evidenced  only 
by  a  judgment  entry.     A  recital  in  a  bill  of  exception  that  a  demurrer  to  de- 
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fendant'e  answer  was  sustained  is  not  sufficient  for  an  appellate  court  to  act 
upon. 

Appeal  from  the  County  Court  of  Collingsworth  County.  Tried  be- 
low before  Hon.  J.  K.  Duke. 

Reynolds  &  Templeton,  for  appellant. 

J.  L.  Lackey  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  upon  a 
foreign  judgment  rendered  against  appellant  in  a  District  Court  of 
Oklahoma  in  favor  of  the  St.  Paul  Fire  &  Marine  Insurance  Company 
for  the  sum  of  two  hundred  and  three  dollars  and  ten  cents,  of  which 
appellee  later  became  the  owner.  Appellant  answered,  among  other 
things,  that  at  the  time  of  the  rendition  of  the  judgment  and  for  sev- 
eral years  prior  thereto  he  had  been  a  non-resident  of  Oklahoma;  that 
be  had  not  authorized  any  appearance  for  him  in  said  suit ;  that  the  said 
judgment  had  been  fraudulently  procured;  and  that  "he,  the  said  de- 
fendant, was  not  served  with  citation  or  other  notice  of  said  suit;  and 
that  he  had  no  notice  of  the  pendency  of  said  suit  of  any  nature  what- 
ever; and  that  the  said  pretended  judgment,  if  any,  is  therefore 
void  as  against  this  defendant  and  of  no  effect  in  law  whatever."  The 
trial  resulted  in  a  verdict  and  judgment  in  accordance  with  a  peremptory 
instruction  to  find  for  appellee  for  the  full  amount  claimed  by  the  plain- 
tiff in  the  suit. 

There  is  no  statement  of  facts,  in  the  absence  of  which  the  only  as- 
signments of  error  that  we  could  in  any  event  consider  are  appellant's 
first  and  second  assignments  questioning  the  court's  action,  or  alleged 
action,  upon  the  several  demurrers,  presented  by  the  parties. 

It  is  first  insisted  that  the  court  eTred  in  overruling  appellant's  gen- 
eral and  special  demurrers  to  plaintiff's  petition,  but  the  record  fails 
to  show  that  the  court  acted  thereon,  and  we  can  not  therefore  consider 
the  assignment  further  than  to  look  to  the  plaintiff's  petition  to  see 
whether  it  be  subject  to  a  general  demurrer.  This  we  have  done,  and 
conclude  that  appellee's  petition  is  good  as  against  a  general  demurrer. 

It  is  next  urged  that  the  court  erred  in  sustaining  appellee's  demurrer 
to  appellant's  answer.  The  answer  above  stated  appears  to  be  good  in  a 
suit  upon  a  foreign  judgment  and  not  subject  to  demurrer.  See  Nor- 
wood v.  Cobb,  15  Texas,  500 ;  Redus  v.  Burnett,  59  Texas,  576 ;  Easley 
v.  McClinton,  33  Texas,  288.  While,  as  before  stated,  the  court's  judg- 
ment fails  to  disclose  any  action  upon  the  demurrer,  the  contention  seems 
to  be  supported  by  an  explanation  made  by  the  judge  to  a  bill  of  excep- 
tions taken  by  appellant  to  the  action  of  the  court  in  giving  the  per- 
emptory charge  above  noted.  The  bill  was  signed  and  filed  some  eight 
days  after  the  adjournment  of  the  term  during  which  the  case  was  tried 
and  has  appended  thereto  the  following,  signed  by  the  judge :  "Plain- 
tiffs demurrer  to  defendant's  answer  was  sustained  and  defendant  re- 
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fused  to  amend,  no  proof  was  offered  by  defendant  and  there  was  nothing 
for  the  jury  to  try,  but  as  the  jury  were  sworn  in  the  case,  a  peremptory 
charge  was  given." 

The  question  hence  arises  whether  we  can  accept  the  statement  of  the 
judge  as  establishing  the  fact  upon  which  appellant's  assignments  rest. 
Revised  Statutes,  article  1360,  provides  that:  "Whenever,  in  the 
progress  of  a  cause,  either  party  is  dissatisfied  with  any  ruling,  opinion 
or  other  action  of  the  court,  he  may  except  thereto  at  the  time  the  same 
is  made  or  announced,  and  at  his  request  time  shall  be  given  to  embody 
such  exception  in  a  written  bill."  While  the  language  of  article  1360 
is  very  general,  we  think  it  could  hardly  have  been  the  legislative  intent 
to  thereby  authorize  the  preservation  of  the  court's  judgments  by  a  bill 
of  exceptions.  Rulings  upon  demurrers  to  pleadings  evidently  involve 
judicial  functions.  They  are  acts  of  the  court  as  contradistinguished 
from  those  of  the  judge,  and  the  court's  action  should  be  evidenced  by 
a  judgment.  31  Cyc,  p.  345,  paragraph  K.  Article  1120,  Revised 
Statutes,  provides  that:  "The  minutes  of  the  proceedings  of  each  pre- 
ceding day  of  the  session  shall  be  read  in  open  court  on  the  morning  of 
the  succeeding  day;  except  on  the  last  day  of  the  session,  on  which  day 
they  shall  be  read  and,  if  necessary,  corrected  and  signed  in  open  court 
by  the  judge."  This  statute  evidently  has*  no  reference  to  bills  of  ex- 
ceptions, for  by  statute  not  necessary  to  here  refer  to  these  may  be  made 
up  and  filed  long  after  the  adjournment  of  the  term.  The  court's  ruling 
upon  demurrers  frequently  amounts  to  a  final  disposition  of  the  case,  and 
it  will  not  do  to  say  that  a  bill  of  exception  may  supply  that  which  should 
be  shown  by  formal  entry  upon  the  minutes  of  the  court  and  duly  read 
and  signed  by  the  court,  as  the  statute  provides.  "The  office  of  the 
bill  of  exceptions,"  says  our  Supreme  Court  in  the  case  of  Owens  v. 
Missouri  Pac.  Ry.  Co.,  67  Texas,  683,  "is  to  show  the  proceedings  of  the 
court  which  do  not  otherwise  appear  of  record,"  such  as  rulings  upon 
application  for  continuance,  or  upon  objection  to  evidence,  etc.  Pro- 
ceedings which  the  law  or  practice  of  the  court  requires  to  be  enrolled, 
constitute  and  form  a  part  of  the  record  by  the  common  law  without 
the  necessity  of  making  such  proceedings  part  of  the  record  by  bill  of 
exceptions.  See  2  Cyc,  p.  1053,  paragraph  B;  Words  and  Phrases,  p. 
6008.  In  the  case  of  Davis  v.  Louisville  &  N.  R.  R.  Co.,  18  So.,  687, 
the  Supreme  Court  of  Alabama  held  that  a  bill  of  exception  could  not 
supply  the  place  of  the  court's  judgment  in  ruling  upon  a  motion,  in 
the  nature  of  a  demurrer,  to  strike  out  certain  pleadings.  To  the  same 
general  effect  is  the  case  of  Petty  v.  Dill,  53  Ala.,  641. 

We  conclude  that  we  can  not  accept  the  judge's  statement  in  expla- 
nation of  the  bill  for  that  which  the  record  should  otherwise  show,  and 
that,  hence,  appellant's  assignments  must  be  overruled  and  the  judg- 
ment affirmed.  Inasmuch,  however,  as  the  question  of  practice  involved 
does  not  seem  to  have  been  heretofore  decided  in  this  State,  we  con- 
clude that  appellee's  motion  to  affirm  with  ten  per  cent  damages  should 
be  denied.     Judgment  affirmed  without  damages. 

Affirmed. 
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J.  A.  Hill  v.  Hanan  &  Son. 

Decided  June  18,  1910. 

1. — Evidence — Comparisons,  Etc. 

Before  experiments,  comparisons  and  other  instances  and  occurrences  are 
admitted  in  evidence  it  should  be  made  to  appear  that  the  conditions  and  cir- 
cumstances were  identical,  or  at  least  so  similar  that  the  proposed  evidence 
will  reasonably  tend  to  establish  the  truth  as  to  the  subject  of  inquiry. 

2. — Same — Case  Stated. 

•  The  controversy  being  as  to  the  character  of  a  certain  lot  of  shoes  sold 
by  plaintiff  to  the  defendant,  it  was  reversible  error  to  permit  the  plaintiff 
to  testify  that  he  had  sold  a  lot  of  shoes  of  the  same  grade  as  those  in  con- 
troversy  to  another  merchant  and  that  no  complaint  had  been  made  as  to  the 
grade  or  character  of  the  shoes. 

3. — Same — Copy  Instead  of  Original — Harmless  Error. 

There  being  no  controversy  as  to  the  goods  shipped  by  the  plaintiff  to 
the  defendant,  it  was  harmless  error  for  the  court  to  permit  the  plaintiff  to 
introduce  in  evidence  a  copy  instead  of  the  original  order  for  said  goods,  al- 
though the  original  was  in  the  possession  of  the  plaintiff  but  in  another  State. 

4. — Appeal — Defective  Bill  of  Exception. 

Where  a  bill  of  exception  fails  to  disclose  what  answer  a  witness  would 
have  made  to  a  question,  an  assignment  of  error  based  upon  the  exclusion  of 
the  answer  can  not  be  considered. 


5. — Plea — No  Evidence — Peremptory  Instruction. 

In  the  absence  of  evidence  in  support  of  a  counter-claim  by  a  defendant, 
the  court*  may  properly  instruct  the  jury  to  find  against  such  claim. 

6. — Sales — Beplacing  Defective  Goods — Item  of  Damage. 

In  a  suit  for  the  value  of  a  bill  of  goods  sold  by  plaintiff  to  defendant, 
defendant  denied  liability  because  the  goods  were  not  as  represented,  and  plead 
in  reconvention  for  the  value  of  other  goods  furnished  by  him  to  dissatisfied 
customers  in  lieu  of  the  goods  obtained  from  plaintiff.  Held,  defendant  was 
not  entitled  to  recover  as  an  item  of  damage  the  value  of  the  goods  furnished 
by  him  to  dissatisfied  customers. 

Appeal  from  the  District  Court  of  Hartley  County.  Tried  below  be- 
fore Hon.  D.  B.  Hill. 

Hyde  &  Braly  and  Stalcup  &  Miller,  for  appellant. — Clearly  the  testi- 
mony of  the  witness,  Hanan,  as  to  the  kind  of  shoes  handled  by  Sanger 
Brothers,  of  Dallas,  Texas,  was  incompetent,  and  prejudicial  error. 
The  question  at  issue  was  not  what  kind  of  shoes  other  good  merchants 
handled,  but  were  the  shoes  purchased  by  appellant  such  as  they  should 
have  been  under  the  pleadings  and  evidence  in  this  case  ?  Missouri  Pac. 
By.  Co.  v.  Mitchell,  75  Texas,  77;  Missouri  Pac.  By.  Co.  v.  Johnson, 
72  Texas,  96;  Missouri  Pac.  By.  Co.  v.  Shuford,  72  Texas,  165;  St. 
Louis,  A.  &  T.  Bv.  Co.  v.  Turner,  1  Texas  Civ.  App.,  625;  Haynie  v. 
Piano  Mfg.  Co.,  82  S.  W.,  532 ;  Texas  &  X.  0.  By.  Co.  v.  McCraw,  95 
S.  W.,  85 ;  Lewis  v.  Crouch,  85  S.  W.,  1009. 

Chavncey  &  Carter,  for  appellees.  » 
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SPEEE,  Associate  Justice. — This  is  an  action  by  Hanan  &  Son  to 
recover  from  J.  A.  Hill  an  alleged  balance  of  seven  hundred  and  seventy- 
seven  dollars  and  fifty-five  cents  due  on  a  certain  bill  of  shoes  sold  by  the 
former  to  the  latter.  The  defense  was  that  the  plaintiff  had  guaranteed 
the  quality  and  workmanship  of  the  shoes,  and  that  the  shoes  shipped 
to  defendant  were  inferior  in  quality  and  workmanship  and  wholly  un- 
suited  to  his  retail  shoe  trade,  and  that  defendant  had  returned  to  plain- 
tiff enough  of  said  stock  to  pay  the  debt.  Defendant  also  reconvened 
for  damages  to  his  business  in  the  sum  of  one  thousand  dollars  by  reason 
of  handling  the  defective  and  inferior  goods  of  plaintiff.  He  further 
alleged  that  he  had  been  forced  to  expend  about  the  sum  of  two  hundred 
dollars  in  replacing  defective  shoes  to  dissatisfied  customers.  There 
was  a  verdict  and  judgment  for  plaintiff  and  defendant  has  appealed. 

During  the  course  of  the  trial  the  witness  Hanan  was  asked  by  the 
plaintiff  to  "please  state  whether  or  not,  if  you  know  of  your  own  knowl- 
edge, if  Sanger  Bros.,  of  Dallas,  Texas,  handled  the  same  shoes,  that 
is,  of  the  same  kind  and  grade  now  in  question ;  and  please  state  whether 
or  not  they,  or  any  member  of  that  firm,  ever  made  any  complaint  to 
you  concerning  the  same/'  The  witness  answered  that :  "Sanger  Bros., 
of  Dallas,  Texas,  handled  shoes  of  the  same  kind  and  grade  as  these  in 
controversy,  but  neither  they  nor  any  one  employed  by  them  made  any 
complaint  to  me  concerning  them/'  This  question  and  answer  were 
duly  objected  to  by  appellant,  but  the  court  overruled  the  objection  and 
admitted  the  answer.  In  this  there  was  error.  The  real  controversy 
in  this  case  was  as  to  the  character  of  the  lot  of  shoes  sold  by  appellee 
to  appellant,  and  we  do  not  think  the  above  testimony  constituted  legit- 
imate evidence  upon  this  point.  Haynie  v.  Piano  Mfg.  Co.,  36  Texas 
Civ.  App.,  567  (82  S.  W.,  532).  Experiments,  comparisons,  other  in- 
stances and  occurrences  are  at  best  very  unsatisfactory  evidence,  and  be- 
fore the  same  are  admitted  it  should  be  made  to  appear  that  the  con- 
ditions or  circumstances  were  identical  or  at  least  so  similar  as  that  the 
proposed  evidence  will  reasonably  tend  to  establish  the  truth  as  to  the 
subject  of  inquiry.  A  similar  error  was  committed  in  admitting  •  the 
testimony  of  the  witness  Frank,  the  buyer  of  shoes  for  Sanger  Bros., 
whose  only  knowledge  of  the  condition  of  the  shoes  in  controversy  was 
based  upon  an  examination  of  the  bills  accompanying  the  interrogatories. 

There  was  no  prejudicial  error  in  admitting  a  copy  of  the  original 
order  blank,  even  though  the  original,  which  was  beyond  the  borders  of 
the  State,  was  within  the  possession  of  the  appellee  and  the  court  may, 
therefore,  have  compelled  its  production.  There  was  no  real  contro- 
versy as  to  the  goods  shipped  and  the  ruling  was,  therefore,  not  material. 

We  are  unable  to  say  whether  the  court  erred  to  appellant's  prejudice 
in  refusing  to  permit  him  to  testify  in  his  own  behalf  in  what  manner 
the  sale  of  the  defective  shoes  in  controversv  had  affected  his  trade  or 

■ 

business  as  a  retail  merchant.     The  answer  which  the  question  would 
have  elicited  is  not  disclosed  in  the  bill  of  exceptions. 

There  was  no  error,  under  the  evidence,  in  the  summary  instruction 
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to  find  against  appellant's  counterclaim  for  damages.    There  was  no  evi- 
dence that  his  business  reputation  had  suffered  injury. 

And  we  are  of  opinion  the  item  of  the  value  of  shoes  replaced  by  ap- 
pellant for  defective  ones  sold  out  of  the  stock  in  question  could  not  be 
recovered  as  an  item  of  damage.  Appellant  has  his  full  measure  of  re- 
lief in  this  particular  if  he  defeats  appellee's  recovery  by  reason  of  the 
misrepresentation  of  the  shoe's  furnished.  To  illustrate,  if  appellant  has 
sold  a  customer  a  pair  of  appellee's  worthless  shoes  for  five  dollars,  and 
subsequently  defeats  appellee's  right  to  recover  the  value  of  the  shoes, 
he  certainly  has  no  cause  to  complain  against  appellee  or  any  one  else 
if  the  customer  demands  of  him  another  pair  of  shoes  for  the  five  dollars 
already  paid.  To  recover  this  item  from  appellees  would  be  to  require 
them  to  make  good  their  representation  and  to  give  appellant  another 
pair  of  shoes,  or  the  value,  besides. 

What  we  have  said  disposes  of  all  issues  raised  by  appellant,  and,  for 
the  errors  discussed,  the  judgment  is  reversed  and  the  cause  remanded 
for  another  trial. 

Reversed  and  remanded. 


C.  B.  Cox  et  al.  v.  N.  A.  Steed  et  al. 

Decided  June  18,  1910. 

1. — Evidence — Shrinkage  of  Cattle. 

The  issue  being  whether  or  not  cattle  had  shrunk  in  weight  and,  if  so, 
how  much,  it  was  not  error  to  admit  testimony  to  the  effect  that  the  owners 
of  the  cattle  had  full  fed  them  for  some  time  before  starting  with  them  to 
the  place  of  delivery,  and  as  to  how  much  feed  and  water  had  been  consumed 
by  them  during  that  time.  Said  testimony  tended  to  show  the  condition  the 
cattle  were  in  and  the  probability  of  their  losing  flesh  upon  being  held  in  a 
poor  pasture  at  the  place  of  delivery;  and  the  answers  of  the  witnesses  to 
questions  on  that  issue  did  not  involve  a  mixed  question  of  law  and  fact. 

2. — Contract — Breach — Damages — Parties  to  Action. 

When  a  suit  by  two  plaintiffs  is  based  upon  a  contract  by  defendants  to 
pay  to  plaintiffs  jointly  whatever  damages  a  lot  of  cattle  might  suffer  by  be- 
ing held  in  a  certain  pasture  a  certain  length  of  time,  it  is  immaterial  that 
it  develops  on  the  trial  that  a  part  of  the  cattle  belonged  to  the  two  plaintiffs 
as  partners,  and  a  part  to  one  of  the  plaintiffs  individually.  There  was  no 
misjoinder  of  parties  or  causes  of  action. 

3. — Evidence — Damages — Estimation  by  Comparison. 

The  question  being  how  much  a  certain  lot  of  cattle  had  shrunk  in  weight 
by  being  held  a  certain  length  of  time  on  insufficient  feed,  and  the  plaintiffs 
having  testified  as  to  the  average  weight  of  their  cattle  when  delivered  and 
that  they  were  from  five  to  seven  years  old  and  very  large  in  size,  it  was 
error  to  permit  them  to  introduce  the  testimony  of  another  cattle  owner  that 
he  had  delivered  to  defendants  a  certain  number  of  four-year-old  steers  which 
averaged  much  more  in  weight,  there  being  nothing  in  the  evidence  to  indi- 
cate that  the  size,  age  and  weight  of  the  witness's  cattle  would  have  any  bear- 
ing upon  the  shrinkage  of  plaintiffs'  cattle.  Evidence  of  experiments  or  by 
comparison  should  not  be  admitted  unless  it  is  first  shown  that  the  conditions 
are  similar. 

Vol.  LXII  Civil— 13. 


194  Texas  Civil  Appeals  Reports,  Vol.  62.  [June, 

Appeal  from  the  District  Court  of  Carson  County.  Tried  below  be- 
fore Hon.  F.  P.  Greever. 

Hoover  &  Taylor,  for  appellants. — The  question  at  issue  of  whether 
or  not  the  cattle  actually  lost  flesh  while  in  the  Combination  pasture, 
being  a  sharply  contested  issue  in  the  case,  both  by  the  pleadings  and 
by  the  evidence,  it  was  irrelevant,  immaterial  and  prejudicial  to  per- 
mit the  plaintiffs  and  their  witnesses  to  testify  to  the  amount  of  feed 
the  cattle  ate  prior  to  the  arrival  at  the  Combination  pasture,  and  that 
the  feed  was  sufficient  to  cause  them  to  gain  in  flesh. 

The  question -at  issue  being  as  to  whether  or  not  the  plaintiffs'  cattle 
lost  flesh  while  they  were  held  in  the  Combination  pasture  and  weighed 
less  than  they  would  have  weighed  had  they  been  weighed  under  the 
contract  of  the  20th,  it  was  error  to  permit  the  plaintiffs  to  prove  by 
the  witness,  J.  L.  Lippold,  on  cross  examination,  that  he  weighed  out 
on  that  day  four-year-old  steers,  which  weighed  986  pounds  each,  and 
it  was  also  error  to  permit  the  plaintiffs'  counsel  in  his  closing  argu- 
ment to  the  jury,  to  compare  the  weight  of  these  cattle  with  the  plaintiffs' 
five,  six  and  seven-year-old  steers  to  show  that  the  plaintiffs'  cattle 
actuallv  lost  in  weight.  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Nicholson,  25 
S.  W./55;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Locker,  14  S.  W.,  612;  Gulf, 
C.  &  S.  F.  R.  R.  Co.  v.  Caldwell,  102  S.  W.,  462-Haynie  v.  Piano  Mfg. 
Co.,  82  S.  W.,  533 ;  2  Elliot  on  Evidence,  par.  1252. 

The  question  at  issue  being  whether  or  not  the  cattle  weighed  less 
at  Pampa  on  the  $2nd,  at  the  time  and  in  the  condition  they  were 
weighed,  than  they  would  have  weighed  at  Pampa  on  the  20th  if  weighed 
under  the  original  written  contract,  it  was  error  to  permit  the  plaintiff, 
Harris,  to  testify  over  the  objections  of  defendants  that  the  cattle,  at 
the  time  they  were  weighed  on  the  22nd  at  Pampa,  were  in  &  worse  con- 
dition and  weighed  less  than  they  would  have  weighed  in  the  Combina- 
tion pasture  on  the  20th  of  April,  and  that  their  appearance  was  worse 
at  said  time  than  it  was  in  the  Combination  pasture  on  the  20th.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Sweeney,  24  S.  W.,  947;  Clardy  v.  Calli- 
coate,  24  Texas,  172;  Half  v.  Curtis,  68  Texas,  642;  Schmick  v.  Noel, 
72  Texas,  4;  Houston  &  T.  C.  Ry.  Co.  v.  Roberts,  108  S.  W.,  808. 

Madden,  Trulove  &  Kimbrough  and  R.  E.  Underwood,  for  appellees. 

• 

SPEER,  Associate  Justice. — N.  A.  Steed  and  C.  H.  Harris  sued 
C.  B.  Cox  and  M.  L.  Steele  to  recover  the  sum  of  five  thousand  seven 
hundred  and  sixty-nine  dollars,  alleged  to  be  due  them  under  an  agree- 
ment whereby  the  defendants  were  to  pay  the  plaintiffs  for  the  shrink- 
age in  a  certain  lot  of  steers  held  in  pens  near  Pampa,  Texas.  A  very 
clear  idea  of  the  nature  of  the  case  may  be  had  from  the  court's  charge 
submitting  the  case,  as  follows: 

"Now  if  you  find  and  believe  from  the  evidence,  by  a  preponderance 
thereof,  that  plaintiffs  had  a  contract  with  defendants  for  the  delivery 
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of  the  cattle  described  in  plaintiffs'  petition  at  Pampa,  Texas,  on  April 
20,  1908,  to  be  received  and  paid  for  by  defendants  at  $4.00  to  $4.25 
per  hundredweight;  and  that  by  agreement  with  defendants  plaintiffs 
drove  said  cattle  to  the  Combination  pasture  near  Pampa,  Texas,  on 
April  19,  1908,  and  were  ready  to  deliver  and  weigh  said  cattle  on  April 
20.  1908;  and  vou  further  find  that  defendants  refused  to  receive  said 
cattle  and  notified  plaintiffs  that  they  would  not  receive  and  weigh 
said  cattle  until  April  22,  1908;  and  you  further  find  that  plain- 
tiffs declined  and  refused  to  deliver  said  cattle  under  the  terms  of  the 
original  contract,  and  hold  the  cattle  until  the  said  22nd  of  April  to 
be  weighed,  unless  defendants  would  pay  plaintiffs  for  such  shrinkage 
or  loss  in  weight  as  the  cattle  might  sustain  during  the  two  additional 
days  they  would  have  to  hold  said  cattle  in  said  pasture,  and  that  de- 
fendants agreed  and  contracted  to  pay  plaintiffs  for  such  loss  in  weight 
at  the  rates  specified  in  the  original  contracts  respectively,  and  to  sub- 
mit the  question  of  the  amount  of  such  weight  to  arbitration  within  30 
days ;  and  you  further  find  that  plaintiffs  relying  on  such  agreement  de- 
livered and  weighed  said  cattle  to  defendants  on  April  22,  1908,  and  that 
defendants  then  refused  to  pay  plaintiffs  for  such  loss,  if  any,  or  to  sub- 
mit the  matter  to  arbitration;  and  you  further  find  that  the  cattle  did 
lose  in  weight  during  the  time  they  were  held  in  the  pasture  after  de- 
fendant should  have  received  same,  then  you  will  find  for  the  plaintiffs 
and  assess  their  damages  as  hereinafter  charged  you." 

From  a  judgment  in  favor  of  the  plaintiffs,  defendants  have  appealed. 

There  was  no  error  in  permitting  the  appellees  to  testify  that  the 
cattle  in  controversy  were  fed  by  them  during  the  winter  of  1907-1908; 
that  they  full  fed  them  until  they  started  with  them  to  Pampa;  and 
further  to  state  how  much  feed  and  water  was  consumed  during  that 
time.  This  testimony  tended  to  show  the  condition  the  cattle  were  in 
and  the  probability  of  their  losing  flesh  by  shrinkage  upon  being  placed 
in  what  is  designated  the  Combination  pasture.  The  ruling  is  in  no 
just  sense  in  violation  of  the  holding  in  Houston  &  T.  C.  K.  B.  Co.  v. 
Roberts,  101  Texas,  418.  The  answers  of  the  witnesses  in  no  way  in- 
volved the  consideration  of  a  mixed  question  of  law  and  fact,  as  in  the 
Roberts  case,  but  purely  one  of  fact.  Our  conclusion  in  this  respect 
also  answers  appellants'  third  assignment  of  error,  complaining  that  the 
court  erred  in  permitting  appellees  to  testify  that  they  only  brought 
one  dry  feed  with  them  for  the  cattle  and  that  the  grass  and  peas  in 
the  Combination  pasture  scoured  the  cattle  and  made  them  lose  flesh. 

The  contention  is  made  in  the  fifth  and  sixth  assignments  that  since 
only  seven  hundred  head  of  the  cattle  belonged  jointly  to  the  appellees, 
and  two  hundred  and  forty-eight  head  of  them  belonged  individually 
to  appellee  C.  H.  Harris,  the  court  should  have  withdrawn  from  the 
consideration  of  the  jury  all  testimony  as  to  the  damages  to  the  two 
hundred  and  forty-eight  head  of  cattle,  since  the  action  was  by  both 
appellees  as  a  partnership ;  but,  as  will  be  seen  from  the  manner  in  which 
the  court  submitted  the  case,  the  action  was  by  both  appellees  against 
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botli  the  appellants  for  breach  of  appellants'  agreement  to  pay  to  ap- 
pellees jointly  (irrespective  of  the  extent  of  their  individual  interests  in 
the  cattle)  for  the  loss  on  all  the  cattle  incident  to  shrinkage  while  held 
in  the  pasture  awaiting  their  reception  by  appellants. 

There  was  error,  however,  in  permitting  appellees  to  prove  by  the 
witness,  Lippold,  that  he  delivered  to  appellants  nineteen  head  of  four- 
year-old  steers,  and  that  these  cattle  weighed  an  average  of  nine  hun- 
dred and  eighty-six  pounds.  The  appellees  had  testified  that  their  cattle 
weighed  when  delivered  only  eight  hundred  and  sixty-eight  pounds  and 
some  of  them  were  five,  six  and  seven-year-old  steers  and  very  large  in 
size.  It  is  plain  to  be  seen  that  the  tendency  of  this  testimony  was  to 
show  that  appellees'  cattle  were  for  some  reason  not  as  heavy  as  they 
should  have  been,  and  was  well  calculated  to  induce  the  jury  to  believe  that 
the  loss  was  due  in  part,  at  least,  to  shrinkage  while  in  the  pasture.  This 
comparison  was  not  permissible.  There  is  nothing  in  the  evidence  to  in- 
dicate that  the  size,  age  and  weight  of  Lippold's  cattle  would  justly  have 
any  bearing  upon  the  issues  in  this  case.  See  Haynie  v.  Piano  Mfg. 
Co".,  36  Texas  Civ.  App.,  567  (82  S.  W.,  532) ;  Hill  v.  Hanan  &  Son, 
No.  6568,  this  day  decided.  For  similar  reasons  the  court  erred  in 
permitting  appellee  Harris  and  the  witness  Waggoner  to  testify  that  the 
two  hundred  and  forty-eight  head  of  Harris'  cattle  were  sold  by  Har- 
ris to  Waggoner  and  resold  by  Waggoner  to  Harris  at  four  and 
one-fourth  cents  per  pound,  the  cattle  to  be  weighed  at  Pampa  on 
April  20th,  Waggoner  guaranteeing  that  they  would  weigh  twelve  hun- 
dred pounds,  and  that  at  the  time  appellant  Steele  was  present  and 
stated  that  he  thought  the  cattle  ought  to  weigh  twelve  hundred  pounds 
if  properly  fed.  And  also  in  permitting  the  witness  Wynne  to  testify 
that  he  had  a  pasture  adjoining  the  Combination  pasture,  and  that  the 
conditions  in  his  pasture  on  April  20th  as  to  grass  were  very  poor,  and 
that  he  did  not  know  of  any  reason  why  the  conditions  would  be  better 
in  the  Combination  pasture,  unless  they  had  had  a  fire.  This  witness 
stated  that  he  had  not  been  in  the  Combination  pasture  during  the  spring 
of  1908  and  did  not  know  the  conditions  existing  therein  with  reference 
to  grass. 

There  was  no  error  in  refusing  the  requested  charge  on  contributory 
negligence,  for  such  issue  was  not  pleaded  by  appellants.  All  of  appel- 
lants' assignments,  though  not  disposed  of  seriatim,  are  nevertheless 
covered  by  the  conclusions  announced. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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G.  C.  Powell  et  al.  v.  Carson  County  et  al. 

Decided  June  18,  1910. 

1. — Public  Boads — Injunction. 

An  injunction  will  lie  to  restrain  the  opening  of  a  public  road  when  there 
has  been  a  failure  to  comply  with  the  terms  of  the  statute  requiring  previous 
notice  to  the  owner  of  the  land  across  which  the  road  is  to  be  established. 

2. — Same — Notice  to  Owner  of  Land — Contract  of  Sale — Owner. 

At  the  time  proceedings  were  instituted  to  open  a  public  road  across  a 
tract  of  land  the  owners  had  entered  into  a  contract  to  sell  the  same,  and  a 
part  of  the  purchase  money  had  been  paid;  it  was  not  shown  that  the  vendors 
were  in  possession  of  the  land  nor  that  the  vendee  would  probably  fail  to 
comply  with  his  contract;  the  vendors  when  asked  by  the  jury  of  view  as  to 
the  proper  party  to  serve  with  notice  of  the  time  and  place  of  assessing  dam- 
ages, referred  the  jury  to  the  vendee.  Held,  the  right  to  damages  resulting 
from  the  opening  of  the  road  was  prima  facie  in  the  vendee,  and  the  service 
of  notice  upon  him  was  sufficient. 

3. — Same — Claim  for  Damages — Tender  of  Compensation. 

Where  it  appeared  that  two  joint  owners  of  land  were  both  served  with 
notice  of  the  meeting  of  the  jury  of  view,  and  they  both  appeared  through 
and  by  a  common  attorney  before  the  jury  of  view  and  before  the  Commission- 
ers' Court,  and  made  no  objection  to  the  action  of  the  court'  in  making  the 
allowance  of  damages  in  the  name  of  one  of  the  owners,  the  claim  for  dam- 
ages having  been  so  presented  by  the  attorney;  and  where  there  was  no  evi- 
dence that  the  owner  in  whose  name  the  allowance  was  made  denied  that  the 
other  joint  owner  had  an  interest  in  the  same,  nor  that  they  were  unable  to 
agree  upon  a  division  of  the  allowance  among  themselves,  the  owner  whose 
name  was  not  mentioned  in  the  allowance  was  not  entitled  to  an  injunction 
to  restrain  the  Commissioners'  Court  from  opening  the  road. 


Where  it  appeared  that  upon  an  award  of  damages  by  a  Commissioners' 
Court  for  opening  a  road  through  private  lands,  the  clerk  of  the  court  offered 
to  draw  a  warrant  for  the  amount  of  the  award,  which  would  have  been  paid 
upon  presentation  to  the  county  treasurer,  which  offer  was  refused  by  the 
owner  of  the  land,  and  the  county,  in  a  proceeding  afterwards  to  enjoin  it 
from  opening  the  road,  tendered  in  money  the  amount  of  damages  awarded 
by  the  court,  there  was  a  substantial  compliance  with  the  requirements  of  the 
statutes  relative  to  the  payment  of  the  damages  before  the  opening  of  the  road. 

Appeal  from  the  District  Court  of  Carson  County.  Tried  below  be- 
fore Hon.  F.  P.  Greever. 

Lumpkin,  Merrill  &  Lumpkin,  for  appellants. — Where  one  party  is 
the  owner  of  the  legal  title  to  lands  and  another  party  is  the  owner  of 
an  equitable  interest  therein  by  virtue  of  an  executory  contract  of  pur- 
chase and  sale  upon  which  only  a  part  of  the  purchase  money  has  been 
paid,  both  such  owners  are  entitled  to  notice  of  the  time  and  place  of  the 
meeting  of  the  jury  of  view  to  assess  the  damages  incident  to  the  open- 
ing of  a  public  road  across  such  lands.  Aggs  v.  Shackelford  County, 
85  Texas,  147;  Revised  Stats.,  art.  4691 ;  Davidson  v.  Texas  &  N.  0.  R. 
R.  Co.,  67  S.  W.,  1093;  Fordvce  v.  Wolfe,  18  S.  W.,  145;  15  Cyc,  pp. 
788-800. 
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Condemnation  proceedings  are  void  as  to  land  owners  not  served  with 
notice  of  the  time  and  place  of  the  meeting -of  the  jury  of  view  to  assess  ' 
damages,  unless  such  notice  has  been  waived,  and  the  opening  of  the 
road  under  such  proceedings  may  properly  be  enjoined.  Mclntire  v. 
Lucker,  77  Texas,  259 ;  Evans  v.  Santana  L.  S.  &  L.  Co.,  81  Texas,  622 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Austin,  40  S.  W.,  35;  Watkins  v.  Hopkins 
County,  72  S.  W.,'  872, 

Condemnation  proceedings  are  void  as  to  land  owners  whose  land  has 
been  taken  without  just  damages  and  adequate  compensation  for  the 
land  taken,  and  the  opening  of  a  public  road  under  such  proceedings 
may  properly  be  enjoined  by  such  land  owners,  unless  such  damages  and 
compensation  have  been  waived.  Travis  County  v.  Trogden,  31  S.  W., 
358;  Carothers  v.  Johnson  County,  94  S.  W.,  912;  Dulaney  v.  Nolan 
County,  85  Texas,  225;  Constitution,"  article  1,  sec.  17. 

A  waiver  by  one  of  three  joint  owners  of  a  tract  of  land  of  the  time 
and  place  of  a  meeting  of  the  jury  of  view  to  assess  damages,  does  not 
amount  in  law  to  a  waiver  by  each  of  such  owners  to  the  just  damages 
and  adequate  compensation  guaranteed  by  the  Constitution  to  such  land 
owners  for  the  opening  of  a  public  road  across  their  land.  Dees  Bros, 
v.  Harrison,  95  S.  W.,  1093. 

An  award  of  damages  due  to  several  land  owners  by  reason  of  the 
opening  of  a  public  road  across  their  lands  when  made  in  one  lump  sum 
in  the  name  of  one  of  such  land  owners  without  any  determination  of  the 
question  as  to  how  much  of  said  assessment  is  due  to  each  of  such  land 
owners,  is  absolutely  void.    City  of  Paris  v.  Tucker,  104  S.  W.,  1046. 

Evidence  that  two  land  owners  owning  different  tracts  of  land  were 
represented  before  the  jury  of  view  by  the  same  agent,  and  that  by  di- 
rection or  consent  of  such  agent,  damages  were  awarded  to  one  of  said 
claimants,  is  insufficient  to  support  a  finding  that  damages  were  awarded 
to  each  of  said  land  owners,  especially  where  there  is  no  evidence  that 
such  agent  had  any  authority  to  so  bind  his  principals.  Dees  Bros.  v. 
Harrison,  95  S.  W.,  1093;  City  of  Paris  v.  Tucker,  104  S.  W.,  1046. 

Hoover  £  Taylor,  for  appellees. 

DUNKLIN,  Associate  Justice. — This  suit  was  instituted  bv  G.  C- 
Powell,  V.  M.  Powell,  L.  J.  Gillespie,  A.  J.  Gillespie  and  J.  H.  Gillespie 
against  Carson  County  and  the  county  commissioners  and  the  county 
judge  of  that  county  to  enjoin  the  opening  of  a  public  road  across  por- 
tions of  three  surveys  of  land  designated  as  sections  35,  56  and  55. 
Plaintiffs'  application  for  a  temporary  writ  of  injunction  to  restrain 
the  opening  of  the  road  pending  a  trial  of  the  case  upon  its  merits  was 
granted,  but  upon  final  hearing  judgment  was  rendered  dissolving  the 
injunction  and  denying  plaintiffs  any  relief,  and  from  that  judgment 
plaintiffs  have   appealed. 

The  trial  was  without  the  intervention  of  a  jury,  and  the  judge  of 
the  trial  court  filed  the  following  findings  of  fact  and  conclusions  of  law 
as  the  basis  for  the  judgment  rendered: 
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"Findings  of  Fact. 

"I.  I  find  that  in  April,  1908,  George  D.  Biggs  and  seven  others, 
freeholders,  properly  presented  their  petition  to  the  Commissioners 
Court  of  Carson  County,  Texas,  to  lay  out  the  road  complained  of  in 
this  suit,  and  that  the  petition  mentioned  showed  that  notice  thereof 
had  been  properly  given  as  required  by  law. 

"II.  I  find  that  the  Commissioners  Court,  by  a  proper  order  entered 
of  record,  granted  said  petition,  and  appointed  J.  C.  Stansbury,  Sid 
Williams,  J.  P.  Wisdom,  J.  A.  Berry  and  F.  H.  Hill  as  a  jury  of  view 
to  lay  out  said  road  as  the  law  directs;  I  further  find  that  said  jury 
of  view  took  the  oath  prescribed  by  law  on  the  14th  day  of  September, 
1908,  and  that  they  proceeded  within  the  time  provided  by  law  to  lay 
out  and  establish  said  road,  the  same  being  a  road  of  the  first  class,  40 
feet  wide. 

"III.  I  further  find  as  matter  of  fact  that  the  said  road  was  laid 
out  on  the  section  lines  of  sections  35  and  36  and  between  the  same  (said 
sections  being  in  block  No.  2,  Carson  County,  Texas)  until  they  arrived 
at  a  point  about  1184  varas  west  of  the  southeast  corner  of  section  35; 
that  at  said  point  a  lake  sets  in,  containing  about  150  acres  of  land, 
and  that  the  road  at  said  point  deviated  from  the  section  line  and  run 
around  said  lake  to  the  right,  passing  through  sections  35,  55  and  56, 
returning  to  the  section  line  at  the  end  of  the  lake  between  sections  55 
and  36,  from  which  point  it  then  proceeded  as  laid  out  on  section  lines. 

"IV.  I  find  that  section  35  belonged  to  V.  M.  Powell ;  and  the  north 
one-half  of  section  56  belonged  to  V.  M.  Powell,  and  the  south  one-half 
of  said  section  to  the  defendants,  Gillespies ;  and  I  also  find  that  section 
55  belonged  to  the  defendants,  Gillespies;  I  further  find,  however,  that 
some  time  prior  to  the  date  of  the  laying  out  of  this  road,  the  Gillespies 
had  sold  this  land  to  G.  C.  Powell  under  a  contract  of  sale,  the  terms  of 
which  are  not  disclosed  by  the  evidence. 

"V.  I  further  find  that  J.  C.  Stansbury  was  a  member  of  the  board 
of  jury  of  view  and  acted  as  foreman  of  such  jury,  and  that  he  sent  out 
the  notices  to  the  land  owners,  notifying  them  of  the  time  and  place  at 
which  the  jury  of  view  would  meet  to  assess  the  damages;  I  further 
find  that  he  called  on  L.  J.  Gillespie  to  know  to  whom  he  should  send 
notices  in  order  to  notify  as  to  the  meeting  of  the  jury  of  view  to  assess 
the  damages  as  to  sections  56  and  55,  and  I  further  find  that  L.  J.  Gil- 
lespie notified  the  said  J.  C.  Stansbury  that  they  (the  Gillespies)  had 
eold  the  land  to  G.  C.  Powell,  and  that  Powell  was  the  proper  person 
for  him  to  notify  and  the  proper  person  to  present  claim  for  damages. 

"VI-  I  further  find  that  said  J.  C.  Stansbury,  acting  for  said  jury 
of  view,  properly  notified,  as  the  law  directs,  in  writing,  G.  C.  Powell 
and  V.  M.  Powell  of  the  time  and  place  at  which  the  jury  of  view  would 
meet  to  assess  the  damages,  if  any,  as  to  the  road  running  through  sec- 
tions 35,  56  and  55. 

"VII.  I  further  find  that  pursuant  to  such  notices  the  jury  of  view 
met  at  the  time  and  place  designated  in  said  notices,  in  Panhandle, 
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Carson  County,  Texas,  for  the  purpose  of  assessing  the  damages  afore- 
said; and  I  further  find  that  G.  C.  Powell  and  V.  M.  Powell,  acting 
through  J.  Sid  O'Keefe,  an  attorney  at  law,  their  agent  and  attorney 
in  fact,  appeared  before  said  jury  of  view  at  said  time  and  place,  and, 
in  behalf  of  said  G.  C.  Powell  and  V.  M.  Powell,  presented  written  claim 
for  damages  to  sections  35,  56  and  55 ;  and  I  further  find  that  said  jury 
of  view  found  the  damages  to  said  three  sections  of  land,  without  ap- 
portioning the  same,  at  $574.05;  I  further  find  that  this  claim  was  put 
in  by  the  said  attorney  in  the  name  of  G.  C.  Powell  and  V.  M.  Powell, 
but  I  further  find  that,  with  the  knowledge  of  the  said  attorney  there 
present,  the  claim  was  allowed  in  the  name  of  G.  C.  Powell  alone. 

"VIII.  I  further  find  that  said  jury  of  view  in  due  time  reported 
to  the  Commissioners  Court  of  Carson  County,  Texas,  their  proceedings 
in  writing  at  a  proper  term  of  said  court,  and  that  said  report  contained 
proper  field  notes  and  description  of  the  road  as  viewed  and  laid  out  by 
said  jury  of  view,  and  also  presented  the  claims  returned  by  land  owners 
in  writing  to  said  court,  together  with  the  amount  of  their  allowance  to 
each,  as  prescribed  by  law. 

"I  further  find  that  upon  the  return  so  made  by  the  jury  of  view  to 
the  Commissioners  Court  of  said  Carson  County,  Texas,  the  said  Commis- 
sioners Court,  on  the  11th  day  of  February,  1909,  received  and  passed 
upon  said  report,  and  approved  the  report  except#  as  to  damages,  the 
Commissioners  Court  at  said  time  entering  an  order  reducing  the  dam- 
ages allowed  by  the  jury  of  view  to  G.  C.  Powell  to  $373.25 ;  that  said 
report  and  all  proceedings  were  recorded  as  required  by  law,  and  said 
road  established  by  proper  order  of  the  Commissioners  Court  as  laid 
out  and  recommended  by  the  jury  of  view.  The  court  further  ordered 
that  the  damages  allowed  to  the  land  owners  be  paid,  or  the  money  de- 
posited with  the  county  treasurer  of  said  Carson  County,  Texas,  to  their 
credit,  as  the  law  directs.  The  order  further  established  the  road  as 
laid  out  by  the  jury  of  view,  and  ordered  the  proper  road  overseers  to 
open  and  work  the  same. 

"IX.  I  further  find  that  when  the  said  Commissioners  Court  was 
passing  upon  this  road  matter,  on  the  11th  day  of  February,  1909,  J. 
Sid  O'Keefe,  attorney,  since  the  meeting  of  the  jury  of  view,  had  been 
elected  and  was  then  acting  as  the  county  judge  of  Carson  County, 
Texas,  and  as  chairman  of  the  Commissioners  Court  of  said  county; 
that  when  this  matter  came  up  for  consideration  before  said  Commis- 
sioners Court,  he  thereupon  vacated  his  seat  and  turned  the  question 
over  entirely  to  the  other  members  of  the  Commissioners  Court. 

"X.  I  further  find  that  no  appeal  was  prosecuted  or  attempted  to 
be  prosecuted  from  the  action  of  said  Commissioners  Court  in  assessing 
the  damages  to  sections  35,  56  and  55  at  $373.25;  I  further  find  that 
after  the  order  was  passed  establishing  said  road,  Joe  Rorex,  clerk  of  the 
said  Commissioners  Court  of  Carson  County,  Texas,  offered  to  draw  for 
G.  C.  Powell  a  county  warrant  for  the  sum  of  $373.25,  which  was  re- 
fused by  said  Powell ;  I  further  find  that  at  said  time  there  was  in  the 
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road  and  bridge  fund  of  said  Carson  County,  Texas,  subject  to  the  pay- 
ment of  this  warrant,  about  $6000,  of  county  funds.  I  further  find 
that  the  said  G.  C.  Powell  refused  to  receive  said  warrant;  that  at  all 
times  since  said  date  there  has  been  on  deposit  of  the  funds  of  Carson 
County,  subject  to  the  payments  of  said  amounts,  in  the  hands  of  the 
county  treasurer  of  said  county,  sufficient  money  to  pay  said  warrant, 
and  that  the  same  would  have  been  paid  at  any  time  if  presented. 

"I  further  find  that  in  the  trial  of  this  case  the  defendants  tendered 
to  the  plaintiff  the  sum  of  $373.25,  in  cash,  in  payment  of  the  damages 
as  assessed  by  the  Commissioners  Court,  and  that  the  plaintiffs  refused 
to  receive  the  same. 

"XI.  I  find  as  a  matter  of  fact  that  the  field  notes  returned  of  the 
road  as  laid  out  through  the  land  in  controversy  showed  the  road  to 
be  40  feet  wide,  as  described  by  the  field  notes,  and  that  no  lands  were 
taken  except  such  as  were  actually  included  within  the  boundaries  of 
said  40-foot  road  as  laid  out,-  staked  off  and  established/' 

"Conclusions  of  Law. 

"I.  Having  entered  into  a  contract  for  the  sale  of  the  lands  alleged 
to  belong  to  them,  with  the  plaintiff  G.  C.  Powell,  and  having,  through 
L.  J.  Gillespie,  advised  the  jury  of  view,  through  J.  C.  Stansbury,  that 
G.  C.  Powell  was  the  proper  person  to  notify,  the  Gillespies  thereby 
waived  any  right  which  they  might  otherwise  have  had  to  damages  by 
reason  of  laying  off  the  road  through,  and  establishing  the  road  over, 
their  lands,  it  appearing  that  G.  C.  Powell  appeared  by  attorney  before 
the  jury  of  view  and  presented  a  written  claim  for  damages  covering 
such  lands;  and  also  thereby  waived  any  right  they  may  have  otherwise 
had  of  notice  of  the  time  and  place  the  jury  of  view  would  meet  for 
the  purpose  of  assessing  the  damages  to  such  lands. 

"II.  G.  C.  Powell  and  V.  M.  Powell  having  appeared  before  the  jury 
of  view  through  their  agent  and  attorney  in  fact,  and  presented  a  written 
claim  for  damages  and  urged  the  same  before  said  jury  of  view,  could 
not  question  the  notice  received  of  the  time  and  place  the  jury  of  view 
would  meet  to  assess  the  damages;  and  the  jury  of  view  having  fixed 
the  amount  of  damages  and  passed  upon  the  claim  as  presented,  and 
having  made  return,  as  the  law  directs,  of  their  findings,  to  the  Com- 
missioners Court,  and  the  Commissioners  Court  having  thereafter  passed 
upon  the  same  and  fixed  the  damages  at  $373.25  by  a  proper  order 
entered  upon  the  minutes  of  said  court,  and  the  same  not  having  been 
appealed  from,  injunction  would  not  lie  to  restrain  the  opening  of  the 
road. 

"III.  The  plaintiffs'  cause  of  action  as  made  by  the  evidence  being 
the  taking  of  the  land  in  controversy  without  due  compensation,  and 
the  plaintiffs,  having  appeared  and  presented  their  claim  before  the 
jury  of  view  and  the  same  having  been  passed  upon  by  the  Commis- 
sioners Court,  if  not  satisfied  with  the  amount  of  the  award  of  the  Com- 
missioners Court,  had  a  plain  legal  remedy  by  appeal ;  and  having  failed 
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to  appeal,  were  not  entitled  to  the  writ  of  injunction,  and  the  same 
having  been  granted  improperly,  should  be  dissolved." 

Chapter  1,  title  97,  Sayles'  Texas  Civil  Statutes,  provides  for  the 
establishment  of  public  roads.  Among  other  requirements,  article  4675 
provides  for  the  appointment  of  a  jury  of  view  to  lay  out  the  proposed 
road,  and  article  4691  requires  that  the  jury  so  appointed  shall  give 
prior  notice  to  the  land  owners  through  whose  lands  such  proposed  road 
may  run,  or  to  their  agents'  or  attorneys,  of  the  time  when  they  will 
proceed  to  lay  out  such  road,  or  when  they  will  assess  the  damages  in- 
cidental to  the  opening  of  the  same;  and  by  article  4692  the  owner  of 
any  such  land  is  given  the  right  to  appear  before  the  jury  at  the  time 
stated  in  such  notice,  and  present  to  the  jury  a  statement  in  writing  of 
the  damages  claimed  by  him  incidental  to  the  opening  of  such  road. 
The  article  last  named  provides  further  that  the  jury  shall  proceed  to 
assess  the  damages  and  shall  return  their  assessment  and  the  claimants 
statement  with  their  report  to  the  Commissioners  Court  appointing 
them.  It  is  well  settled  that  an  injunction  will  lie  to  restrain  the  open- 
ing of  a  public  road  without  compliance  with  the  terms  of  the  statute 
above  noted  requiring  previous  notice  to  the  owner  of  the  land  across 
which  the  road  is  to  be  established.    Mclntire  v.  Lucker,  77  Texas,  259. 

Complaint  is  made  that  as  no  previous  notice  was  given  to  A.  J.  Gilles- 
pie and  J.  H.  Gillespie  by  the  jury  of  view  of  the  proposed  action  in  laying 
out  the  road  across  sections  55  and  56,  the  court  erred  in  dissolving  the 
temporary  writ  of  injunction  restraining  the  opening  of  the  road  through 
those  two  sections.  In  order  to  sustain  this  contention  it  must  be  held  that 
A.  J.  and  J.  H.  Gillespie  were  owners  of  those  sections  as  tenants  in  com- 
mon with  L.  J.  Gillespie.  The  only  testimony  to  establish  their  title 
was  that  of  plaintiff  Guy  C.  Powell  reading  as  follows:  "I  own  some 
lands  in  Carson  County,  Texas;  I  am  also  the  owner  of  contracts  on 
section  55  and  the  south  half  of  56;  that  contract  is  from  Gillespie 
Brothers,  A.  J.,  L.  J.  and  John.  There  has  been  a  small  cash  payment 
made  on  the  contract;  the  contract  has  not  yet  been  closed  up."  This 
testimony,  in  connection  with  the  findings  of  fact  by  the  trial  judge, 
shows  that  the  Gillespies  had  entered  into  an  executory  contract  with 
Guy  C.  Powell  to  sell  to  him  all  the  interest  they  had  in  sections  55  and 
56f  and  that  Guy  C.  Powell  had  made  a  partial  payment  of  the  consider- 
ation therefor.  That  the  Gillespies  had  an  interest  in  the  land  can  not 
be  denied.  Their  interest,  however,  would  be  subject  to  the  right  of 
Guy  C.  Powell  to  acquire  the  fee  simple  title  by  the  payment  of  the 
balance  of  the  contract  price.  It  was  not  shown  that  Powell  had  de- 
faulted in  his  contract  to  purchase  the  land,  nor  that  such  default  would 
probably  occur. 

In  the  rase  of  Aggs  v.  Shackelford  County,  85  Texas,  147,  Aggs,  the 
owner  of  a  mortgage  upon  land,  sought  to  enjoin  the  opening  of  a  public 
road  upon  the  land  on  the  ground  that  no  notice  had  been  served  upon 
him  by  the  jury  of  view  of  their  intention  to  lay  out  the  road  over  the 
land,  and  that  by  the  appropriation  of  the  land  to  public  UBe  the  value 
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of  hi3  mortgage  security  was  depreciated  in  the  sum  of  one  thousand 
dollars.  He  was  denied  the  relief  prayed  for  by  the  trial  court  and  the 
judgment  was  affirmed  by  the  Supreme  Court,  and  in  the  disposition 
of  the  appeal  our  Supreme  Court  said :  "If,  as  stated,  the  condemna- 
tion proceedings  were  illegal,  and  appellant  was  not  a  party  to  them, 
he  was  and  is  in  no  way  bound  by  them.  As  to  him  the  order  of  con- 
demnation was  a  nullity,  and  the  land  was  not  taken  for  public  use.  So 
far  as  he  is  concerned,  the  proceedings  could  have  amounted  to  no  more 
than  the  granting  by  the  owner  to  the  county  of  a  license  to  use  a  strip 
of  land  for  public  purposes.  The  owner  could  voluntarily  have  granted 
such  a  license,  because  until  the  land  should  be  sold  under  foreclosure 
proceedings,  he  had  the  right  to  its  use,  and  to  delegate  such  use  to  an- 
other. The  mortgagee  could  not  be  heard  to  complain  unless  he  showed 
some  injury  to  the  land  itself.  The  petition  does  not  aver  whether  at 
the  institution  of  this  suit  the  mortgage  debt  was  or  was  not  mature. 
If  it  was  mature,  the  mortgagee  had  a  right  to  institute  foreclosure  pro- 
ceedings against  the  mortgagor,  and  to  make  the  county  a  party  to  those 
proceedings,  as  being  in  control  or  possession  of  a  portion  of  the  land. 
If  the  land,  by  reason  of  its  use  by  the  county,  should  not  be  of  sufficient 
value  to  meet  the  demand  of  the  plaintiff,  the  mortgagee  could  in  that 
proceeding  have  his  remedy  against  the  county,  if  it  should  be  found 
that  the  county  had,  in  the  exercise  of  the  right  of  eminent  domain, 
taken  or  damaged  the  land  in  impairment  of  his  mortgage  security. 

"If  when  this  suit  was  instituted  the  mortgage  was  not  mature  and 
the  plaintiff  should  be  awarded  damages,  what  would  he  do  with  the 
amount  of  the  award  ?  If  he  should  apply  it  as  a  credit  on  the  debt,  he 
would  be  thus  asserting  an  obligation  against  the  county,  a  stranger, 
before  he  had  the  right  to  sue  even  the  maker  of  the  debt.  If  he  should 
not  apply  it  to  the  debt,  he  would  be  thus  permitted  to  put  in  his  pocket 
an  amount  of  money,  without  reference  to  the  value  of  the  land  at  the 
date  of  the  foreclosure  to  be  had  in  the  future.  This  would  be  in- 
equitable." 

The  trial  judge  did  not  find,  nor  was  there  any  evidence  to  show,  that 
the  establishment  of  the  road  in  controversy  would  injure  the  land  itself ; 
and  the  language  quoted  from  the  decision  last  cited  is  applicable  to  A. 
J.  and  J.  H.  Gillespie.  They  did  not  show  that  they  were  in  possession 
of  the  land.  It  may  be  that  the  purchase  money  will  be  paid  as  it  ma- 
tures; in  fact,  in  the  absence  of  proof  to  the  contrary,  it  must  be  pre- 
sumed that  Guy  C.  Powell  will  comply  with  his  obligation  to  purchase, 
and  in  that  event  his  vendors  will  not  suffer  any  damage  by  the  open- 
ing of  the  road.  At  all  events,  if  the  contingency  arises  necessitating 
legal  proceedings  by  the  Gillespies  for  the  enforcement  of  their  rights 
against  Guy  C.  Powell,  Carson  County  can  be  made  a  party  defendant, 
and  the  proceeding  heretofore  taken  by  the  county  to  establish  the  road 
being  a  nullity  as  to  the  Gillespies,  will  be  no  bar  to  the  enforcement 
of  any  lien  against  or  right  in  the  land  they  contracted  to  sell,  which 
thev  may  have  in  the  event  of  a  failure  by  Guy  C.  Powell  to  perform  his 
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contracts  to  pay  for  it.  Prima  facie,  the  right  to  damages  resulting  from 
the  opening  of  the  road  through  the  lands  which  the  Gillespies  had  con- 
tracted to  sell,  was  in  Guy  C.  Powell.  Odell  v.  G.  C.  &  S.  F.  Ry.,  4 
Texas  Civ.  App.,  610  (22  S.  W.,  821). 

Another  contention  is  that  the  proceeding  to  establish  the  road  across 
the  land  owned  by  V.  M.  Powell  was  void  as  to  him  and  that  he  was  en- 
titled to  an  injunction  restraining  the  opening  of  the  road  across  his 
land,  because,  first,  the  damages  to  his  land  are  allowed  in  the  name  of 
Guy  C.  Powell;  and  second,  that  there  was  no  apportionment  of  the 
damages  allowed  to  him  and  Guy  C.  Powell.  It  is  also  insisted  that  the 
attorney  representing  the  two  Powells  before  the  jury  of  view  and  be- 
fore the  Commissioners  Court  had  no  authority  to  agree  that  the  dam- 
ages allowed  the  two  Powells  should  be  allowed  in  a  lump  sum  without 
apportionment,  and  all  in  the  name  of  Guy  C.  Powell.  This  conten- 
tion is  advanced  as  a  proposition  of  law  and  not  upon  any  testimony  of 
a  positive  character  showing  such  lack  of  authority  on  the  part  of  the 
attorney. 

J.  C.  Stansbury,  one  of  the  jury  of  view,  testified  upon  the  trial  as 
follows:  "I  was  present  at  the  time  the  jury  of  view  met  for  the  pur- 
pose of  assessing  the  damages.  Guy  C.  Powell  and  V.  M.  Powell  were 
represented  before  that  jury  of  view  in  claim  for  damages.  They  were 
represented  by  J.  Sid  O'Keefe;  that  claim  was  considered  by  the  jury 
of  view.  We  at  that  time  assessed  damages  but  only  assessed  damages  in 
the  name  of  Guy  C.  Powell ;  the  reason  of  that  was  I  think  that  Mr. 
Powell  had  sent  Mr.  O'Keefe  two  letters  authorizing  him  to  represent 
them;  Mr.  O'Keefe  was  representing  the  two  and  put  in  a  claim  in  the 
name  of  this  party.  That  claim  was  on  sections  35,  55  and  56.  When 
we  passed  on  the  claim  and  fixed  the  amount  of  damages  we  fixed  it  in 
the  manner  that  their  attorney  fixed  it."  This  testimony  was  uncon- 
troverted.  Neither  of  the  Powells  nor  the  attorney  denied  that  the  at- 
torney had  authority  to  present  the  claims  for  the  Powells  and  to  have 
the  damages  allowed  in  the  manner  in  which  they  were  allowed.  If 
the  attorney  did  not  have  such  authority,  the  record  fails  to  show  any 
excuse  for  failure  of  the  plaintiffs  to  prove  that  fact  which  was  peculiarly 
within  their  knowledge.  Neither  was  there  any  evidence  to  show  that 
Guy  C.  Powell  had  denied  to  V.  M.  Powell  an  interest  in  the  amount 
of  damages  allowed,  nor  was  there  any  evidence  tending  to  show  that 
the  two  Powells  were  unable  to  agree  upon  a  division  between  themselves 
of  the  damages  so  allowed;  in  the  absence  of  such  proof  it  can  not  be 
said  that  V.  M.  Powell  has  shown  that  he  will  probably  lose  his  propor- 
tionate part  of  the  damages  allowed  him  in  the  name  of  Guy  C.  Powell, 
and  without  such  proof  he  does  not  show  himself  entitled  to  the  extra- 
ordinary remedy  of  injunction  to  restrain  the  opening  of  the  road.  This 
fact  distinguishes  this  case  from  the  decision  in  the  City  of  Paris  v. 
Tucker,  101  Texas,  99,  relied  on  by  appellant.  The  record  shows  that 
both  Powells  were  served  with  notice  of  the  proposed  action  of  the  jury 
of  view,  as  required  by  the  statute,  and  that  they  appeared  through  their 
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attorney  both  before  the  jury  of  view  and  before  the  Commissioners 
Court,  who  finally  passed  upon  the  claim  for  damages.  If  they  were 
not  satisfied  with  the  action  of  the  Commissioners  Court,  they  had  a  legal 
remedy  by  appeal  from  that  judgment. 

As  found  by  the  trial  judge,  the  plaintiffs  were  tendered  in  open  court 
upon  the  trial  of  the  case  the  amount  of  damages  allowed  by  the  Com- 
missioners Court,  and  the  county  clerk  previously  offered  to  draw  a 
county  warrant  in  favor  of  Guy  C.  Powell  for  the  sum  allowed,  which 
the  evidence  shows  would  have  been  paid,  and  which  offer  was  refused 
by  Gny  C.  Powell.  This  was  a  substantial  compliance  with  the  require- 
ments of  the  statutes  relative  to  the  payment  of  their  damages  before 
the  opening  of  the  road.  Scaling  v.  Denny,  58  Texas  Civ.  App.,  279 
(125  S.  W.,  351). 

A  further  contention  is  made  that  the  court  erred  in  finding  that  the 
road  established  was  more  than  forty  feet  in  width.  We  have  carefully 
examined  the  record  and  find  no  merit  in  this  contention. 

We  have  found  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Annie  Ingle  v.  William  Ingle. 

Decided  June  25,  1010. 

1.— -Divorce — Trial — Bight  of  Judge  to  Examine  Witnesses. 

In  the  trial  of  a  suit  for  divorce  the  presiding  judge  has  the  right  on  his 
own  motion,  in  order  to  avoid  collusion  between  the  parties,  and  to  test  the 
credibility  of  the  witnesses,  and  to  determine  the  sufficiency  of  and  the  weight 
to  be  given  to  their  testimony,  to  examine  and  to  cross-examine  the  witnesses; 
this  right  being  subject,  however,  to  review  by  an  appellate  court  for  abuse 
of  discretion. 

2. — Same — Personal  Violence — Insufficient  Evidence. 

In  a  suit  by  a  wife  against  her  husband  for  divorce  on  the  ground  of 
such  excesses,  cruel  treatment  and  outrages  by  the  husband  towards  the  wife 
as  to  render  their  living  together  insupportable,  evidence  as  to  jealousy  and 
personal  violence  on  the  part  of  the  husband  considered,  and  held  insufficient 
to  justify  the  appellate  court  in  setting  aside  the  judgment  of  the  trial  court 
denying  the  divorce.  When  a  husband  and  wife  have  lived  together  for  nine- 
teen years  and  have  children  nearly  grown,  a  single  hasty  and  not  altogether 
unprovoked  act  of  personal  violence  by  the  husband  towards  the  wife  would  not 
absolutely  and  necessarily  render  their  longer  living  together  insupportable. 

Appeal  from  the  District  Court  of  Taylor  County.     Tried  below  be- 
fore Hon.  T.  L.  Blanton. 

Harry  Tom  King  and  B.  K.  Isaacs,  for  appellant. 

Cunningham  &  Oliver,  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  the  court's  judg- 
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ment  denying  appellant  a  divorce.  The  divorce  was  sought  on  the  ground 
that  the  defendant  "was  guilty  of  excesses,  cruel  treatment  and  outrages 
against  plaintiff  of  such  a  nature  as  rendered  their  living  together  in- 
supportable." At  appellant's  request  the  court  made  and  filed  findings 
of  fact  and  conclusion  of  law,  which  are  as  follows : 

"Findings  of  Fact:  1.  The  court  finds  that  the  only  cause  of  com- 
plaint that  the  plaintiff  has  proven  or  attempted  to  prove  in  this  case 
against  the  defendant,  was  that  of  jealousy,  and  of  an  assault  which  grew 
out  of  a  controversy  between  plaintiff  and  defendant  based  upon  the  ob- 
jections of  defendant  to  plaintiff  having  attended  a  certain  picnic  in  the 
town  of  Clvde  in  the  countv  of  Callahan  and  State  of  Texas. 

"2.  The  court  finds  as  a  fact  that  the  plaintiff  has  been  in  the  habit 
of  attending  picnics  in  company  with  another  married  woman,  not  only 
in  the  county  of  her  own  residence,  but  likewise  in  an  adjoining  county; 
that  she  has  a  grown  daughter  fifteen  years  of  age;  that  she  has  never 
taken  such  daughter  with  her  on  such  trips. 

"3.  That  plaintiff  and  defendant  have  been  married  for  nineteen 
years  and  that  they  have  a  daughter  fifteen  years  of  age,  and  three  sons. 

"4.  That  the  plaintiff  has  wholly  failed  to  prove  any  cause  of  action 
whatever  against  her  husband  which,  in  the  opinion  of  the  court,  would 
warrant  the  granting  of  a  decree  of  divorce. 

"5.  That  the  plaintiff  has  attempted  to  offer  no  evidence  whatever 
in  the  case  by  any  of  her  friends  or  acquaintances  except  her  companion 
who  was  with  her  at  the  time  of  the  controversy  between  herself  and 
her  husband. 

"Conclusion  of  law:  The  burden  being  upon  the  plaintiff  to  estab- 
lish her  case  by  competent  evidence,  and  she  having  wholly  failed,  in  the 
opinion  of  the  court,  to  establish  a  case,  the  court  finds  against  the  plain- 
tiff and  refuses  a  decree  of  divorce." 

After  appellant  had  examined  her  witness  L.  L.  Peevy,  who  had  been 
interrogated  in  support  of  an  allegation  that  defendant  had  requested 
him  to  watch  her  for  improper  conduct,  and  after  the  witness  had  been 
tendered  for  cross-examination,  but  which  was  declined  by  the  defendant, 
the  court  of  his  own  motion  over  appellant's  objection  proceeded  to  ask 
the  following  questions.  "Mr.  Peevy,  so  far  as  you  are  an  officer  here 
in  the  county  and  from  what  you  have  seen  of  the  parties,  have  you  ever 
seen  anything  at  all  that  would  cause  suspicion,  or  of  a  suspicious  nature, 
with  reference  to  Mrs.  Ingle's  conduct  as  a  married  woman  ?"  "Do  you 
know  what  her  general  reputation  (referring  to  the  plaintiff)  is  in  this 
community  for  being  a  virtuous  and  chaste  woman?"  The  bills  of  ex- 
ception fail  to  show  what  the  answers  were  and  we  perhaps  would  be 
justified  in  overruling  the  assignments  of  error  to  the  court's  action  on 
the  ground  that  the  bills  fail  to  show  that  anything  prejudicial  was 
elicited;  but  appellant  seriously  questions  the  right  of  the  court  alto- 
gether. Her  principal  proposition  is:  "Where  both  plaintiff  and  de- 
fendant are  represented  in  the  trial  of  a  cause  by  counsel,  and  after 
plaintiff  has  examined  the  witness  put  on  by  him,  and  upon  the  witness 
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being  tendered  to  defendant's  counsel,  he  declines  to  cross-examine  said 
witness,  it  is  reversible  error  for  the  trial  judge,  over  objection  of  plain- 
tiff, to  cross-examine  said  witness  generally ."  With  this  view  we  do  not 
concur.  While  the  record  shows  that  the  defendant  filed  an  answer  de- 
nying the  acts  of  cruelty  charged,  there  is  nothing  whatever  to  indicate 
that  any  real  defense  was  made  or  that  appellee  was  averse  to  the  decree 
In  fact,  both  parties  were  possibly  anxious  for  an  abrogation  of  the 
6olemn  obligations  entered  into  at  the  time  of  their  marriage,  and  the 
proposition  urged  amounts  to  a  contention  that  in  all  such  cases  the  trial 
judge  is  to  remain  quiescent  and  tongue-tied  while  trivial  occurrences 
are  magnified  into  outrages  and  when  the  very  atmosphere  of  the  trial 
is  charged  with  suggestions  of  collusion  and  even  of  perjury.  The  law 
has  not  so  limited  the  court,  and  be  it  said  to  the  honor  of  the  class,  that 
our  district  judges  generally  have  not  so  construed  their  duty.  The 
State — the  public  at  large — is  interested  in  the  preservation  and  per- 
petuation of  the  divinely  ordained  marriage  relation,  as  is  abundantly 
manifested  by  Holy  Writ,  by  legislative  acts,  and  by  the  law  writers  of 
every  age  and  civilized  nation. 

Article  2979  of  our  Bevised  Statutes  is  as  follows :  "In  all  suits  and , 
proceedings  for  divorce  from  the  bonds  of  matrimony,  the  defendant 
shall  not  be  compelled  to  answer  upon  oath,  nor  shall  the  petition  be 
taken  as  confessed  for  want  of  (an)  answer,  but  the  decree  of  the  court 
shall  be  rendered  upon  full  and  satisfactory  evidence  upon  the  verdict 
of 'the  jury  if  a  jury  shall  have  been  demanded  by  either  party,  and  if 
not,  upon  the  judgment  of  the  court  affirming  the  material  facts  alleged 
in  the  petition.  In  all  such  suits  and  proceedings  the  husband  and  wife 
shall  be  competent  witnesses  for  and  against  each  other,  but  neither 
party  shall  be  compelled  to  testify  as  to  any  matter  that  will  criminate 
himself  or  herself;  and  where  the  husband  or  wife  testifies,  the  court 
or  jury  trying  the  case  shall  determine  the  credibility  of  such  witnesses 
and  the  weight  to  be  given  such  testimony;  but  no  divorce  shall  be 
granted  upon  the  evidence  of  either  husband  or  wife,  if  there  be  any 
collusion  between  them/' 

We  have  no  like  statute  with  reference  to  any  other  subject  of  litiga- 
tion and  it  is  evident  that  the  article  quoted  confers  large  discretionary 
power  and  strictly  imposes  delicate  duties  upon  the  trial  judge  in  the 
matter  of  decreeing  a  divorce  from  the  bonds  of  matrimony.  Whatever 
the  action  or  want  of  action  on  the  part  of  the  defendant,  the  petition 
must  not  "be  taken  as  confessed,"  but  the  decree  must  be  rendered  upon 
"full  and  satisfactory  evidence."  As  said  by  our  Supreme  Court  in 
Moore  v.  Moore,  22  Texas,  240 :  "The  law  has  wisely  enjoined  upon  the 
courts  the  duty  of  watching  over  these  proceedingi  with  the  strictest 
scrutiny,  and  interposing  to  prevent  abuses  of  the  dj!icate  and  responsi- 
ble power  confided  to  them  to  dissolve  the  marriage  contract.  What 
shall  be  deemed  sufficient  cause  of  divorce  must  ever  be  matter  of  law; 
and  the  law  has  made  it  the  duty  of  the  judge  to  refuse  a  decree  unless 
satisfied  of  the  truth  and  sufficiency  of  the  evidence  by  which  those  causes 
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are  established."  Such  being  the  duty  of  the  judge,  it  seems  to  neces- 
sarily follow  that  in  order  to  avoid  collusion  between  the  parties  and 
to  test  the  credibility  of  the  witnesses  and  to  determine  the  sufficiency^ 
of  and  the  weight  to  be  given  to  their  testimony,  the  trial  judge  should 
be  accorded  the  right  to  examine  or  to  cross-examine  anv  witnesses  testi- 
fying  in  the  suit  for  divorce,  subject  only  to  review  by  an  appellate  court 
for  an  abuse  of  discretion.  We  not  only  approve  but  specially  commend 
the  action  of  the  court  in  the  case  under  consideration,  and  overrule 
appellant's  assignments  of  error  on  the  subject. 

In  various  forms  appellant  attacks  the  court's  conclusions  and  the 
judgment  denying  the  divorce,  the  insistence  being  that  under  the  un- 
disputed testimony  she  was  entitled  to  a  decree  in  her  favor.  While  the 
evidence  would  doubtless  support  a  judgment  for  appellant,  we  never- 
theless feel  unable  after  a  careful  review  of  the  testimony  to  say  that 
the  court  committed  error  in  denying  the  divorce.  Appellant  testified 
to  numerous  occasions  when  her  husband  had  indicated  a  belief  of  im- 
proper conduct  on  her  part  with  other  men,  even  implying  a  want  of 
chastity,  but,  as  stated  in  the  court's  conclusions,  she  offered  no  witness 
other  than  herself  in  support  of  these  averments.  There  was  also  testi- 
mony to  the  effect  that  on  one  occasion  defendant  threw  his  wife  to  the 
ground,  wrenched  her  arm,  and  kicked  her  person  several  times,  but  the 
evidence  relating  to  the  matter  is  subject  to  the  construction  that  no 
rperious  injury  was  inflicted  and  that  appellant  was  at  the  time  endeav- 
oring to  strike  or  kick  appellee.  So  far  as  the  proof  discloses  no  other 
violence  in  nineteen  years  of  married  life  appears  to  have  been  offered 
to  appellant's  person.  We  feel  unable  to  say  that  a  hasty  and  inconsider- 
ate act  of  this  kind,  not  shown  to  result  in  serious  injury  or  pain,  abso- 
lutely requires  the  conclusion  that  the  longer  living  together  of  husband 
and  wife  is  insupportable.  The  statute  declares  that  in  order  to  authorize 
a  decree  on  the  ground  charged  in  this  case,  the  offending  party  must  be 
"guiliy  of  excesses,  cruel  treatment,  or  outrages  toward  the  other 
.  .  .  of  such  a  nature  as  to  render  their  living  together  insup- 
portable." The  trial  court  had  the  witnesses  before  him,  had  opportunity 
to  observe  their  manner  of  testifying  upon  the  stand,  and  he  was  alto- 
gether the  judge  of  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  to  their  testimony  and,  while,  as  has  been  frequently  said,  his 
action  is  subject  to  review,  we  can  not  say  that  in  the  case  before  us  he 
has  abused  his  discretion.  In  the  case  of  Moore  v.  Moore,  supra,  there 
was  a  verdict  of  a  jury  affirming  the  material  allegations  of  a  petition 
for  divorce.  The  court,  however,  denied  the  decree  non  obstante  vere- 
dicto. On  appeal  this  action  was  sustained,  the  court  saying:  "There 
must  be  'full  and  satisfactory  evidence'  and  'the  verdict  of  a  jury,'  both 
must  concur  before  the  court  can  lawfully  proceed  to  decree  a  divorce. 
It  is  to  the  mind  of  the  court,  of  course,  that  the  statute  intends  that 
the  evidence  shall  be  'full  and  satisfactory.'  Unless  it  be  so,  it  is  the 
duty  of  the  court  to  set  aside  the  verdict  and  refuse  the  decree.  In  de- 
creeing a  divorce  the  judge  does  not  proceed,  as  in  other  cases,  upon 
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the  verdict  of  the  jury;  but  upon  his  own  judgment,  after  the  jury  by 
their  verdict  have  affirmed  the  truth  of  the  material  allegations  of  the 
petition.  The  mind  of  the  judge  must  be  satisfied,  not  only  of  the 
sufficiency  of  the  causes  alleged,  but  of  the  truth  and  sufficiency  of  the 
evidence  by  which  they  are  established,  independently  of  the  verdict." 
To  the  same  effect  is  the  decision  in  Haygood  v.  Hay  good,  25  Texas,  577. 
The  evidence  shows  that  appellant  and  appellee  have  been  married 
some  nineteen  years  and  have  children  as  shown  in  the  court's  findings, 
and  the  trial  court  doubtless  concluded  that  the  manifestations  shown  of 
appellee's  jealousy  and  the  isolated  act  of  personal  violence  mentioned 
could  be  forgiven  and  would  not  be  repeated  without  cause.  At  all 
events,  we  do  not  feel  that  we  can  disturb  the  court's  conclusions.  They 
are  accordingly  adopted  and  the  judgment  affirmed. 

Affirmed. 


Z.  Z.  Savage  et  al.  v.  Hugh  L.  Umphres  et  al. 
B.  E.  Underwood  v.  Z.  Z.  Savage  et  al. 

Decided  June  25,  1910. 

1.— Local  Option  Election — Contest — Disqualification  of  Judge — Exchange 
of  District*. 

Upon  a  certification  by  a  district  judge  of  his  disqualification  to  try  a 
contested  local  option  election  case  in  his  district;  any  other  district  judge  in 
the  State  may,  upon  an  exchange  of  districts,  try  the  case.  In  the  matter  of 
disqualification  of  district  judges,  neither  the  Constitution  nor  the  statutes 
make  any  distinction  between  contested  local  option  elections  and  ordinary  suits 
or  cases. 

2.— Same — Official  Contestee — Death  of  County  Attorney. 

In  a  proceeding  to  contest  a  local  option  election,  the  statute  prescribes 
that  the  county  attorney  of  the  county  shall  be  named  as  the  contestee;  the 
proceeding  is  against  the  officer  and  not  against  the  individual  incumbent; 
hence,  upon  retirement  of  the  individual  holding  the  office  of  county  attorney 
at  the  time  the  proceeding  was  instituted,  his  successor  in  office  may  properly 
make  himself  or  be  made  the  contestee  in  the  proceeding. 


3.— Same — Abatement — Practice. 

After  a  contest  of  a  local  option  election  has  once  been  tried,  appealed 
and  reversed,  it  is  too  late  for  the  contestee  for  the  first  time  to  raise  the 
question  of  the  sufficiency  of  the  citation  or  notice  served  upon  him. 

4.— Trial  Without  Jury — Findings  of  Fact — Omission  of  Material  Fact- 
Practice. 

When  a  case  is  tried  without  a  jury  and  the  trial  judge  at  the  request 
of  the  appellant  has  filed  his  conclusions  of  fact,  the  appellant  can  not  com- 
plain on  appeal  of  the  omission  of  the  judge  to  find  a  material  fact  when 
the  attention  of  the  judge  was  not  ealled  to  the  omission  and  no  request  was 
made  for  a  finding  upon  such  issue. 

5.— Contested  Election — Local  Option — Qualification  of  Contestant. 

The  statute  regulating  a  contest  of  a  local  option  election  provides  that 
the  contestant  or  contestants  must  be  qualified  voters  of  the  county  in  which 
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the  election  took  place.     Held,  any  question  as  to  the  qualification  of  the  con- 
testants in  said  respect  must  be  raised  by  plea  in  abatement. 

6. — Same — Irregularities — New  Election. 

Evidence  of  irregularities  in  the  conduct  of  a  local  option  election  con- 
sidered, and  held  not  only  sufficient  to  justify  the  trial  court  in  setting  aside 
the  declared  result  of  the  election,  but  to  require  that  such  judgment  be  en- 
tered. The  true  result  of  an  election  can  not  always  be  ascertained  by  the 
addition  of  some  votes  and  the  subtraction  of  others,  as  the  evidence  might 
warrant;  and  when  it  is  doubtful  if  the  true  result  can  be  so  arrived  at,  a  new 
election  should  be  ordered. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  D.  B.  Hill,  Judge  of  the  Sixty-ninth  Judicial  District. 

Madden,  Trulove  &  Kimbrough,  for  appellant  Underwood. — J.  N. 
Browning,  Judge  of  the  Forty-seventh  Judicial  District  of  Texas,  in 
which  Potter  County  is  situated,  is  and  was  the  only  legally  competent 
judge  to  sit  in  trial  and  to  render  judgment  in  the  contest,  and  was  in 
nowise  disqualified  from  sitting  and  entering  judgment  upon  such  trial. 
Constitution,  article  V,  section  11;  Rev.  Stats.,  arts.  1068  and  1797. 

The  contest  of  election  originally  instituted  by  Z.  Z.  Savage  and  J.  X. 
Bozeman  against  Hugh  L.  Umphres,  who  was  then  county  attorney  of 
Potter  County,  Texas,  and  which  had  been  tried  and  judgment  rendered 
in  favor  of  contestee,  and  from  which  judgment  appeal  had  been  taken 
so  that  the  same  was  pending  before  the  Court  of  Appeals  in  November, 
1908,  when  Hugh  L.  Umphres  ceased  to  be  county  attorney  of  Potter 
County  and  R.  E.  Underwood  succeeded  him  as  the  duly  elected,  qualified 
and  acting  county  attorney  of  Potter  County,  Texas,  abated  by  the  re- 
tirement of  Hugh  L.  Umphres,  contestee,  from  said  office,  and  his  being 
succeeded  in  office  by  reason  of  R.  E.  Underwood  being  regularly  elected 
and  qualified  to  that  office.  The  Secretary  v.  McGarrahan,  9  Wallace, 
298,  315;  U.  S.  v.  Boutwell,  17  Wallace/604;  U.  S.  v.  Chandler,  122 
U.  S.,  643 ;  U.  S.  v.  Lochren,  164  U.  S.,  701 ;  Warner  Valley  Stock  Com- 
pany v.  Smith,  165  U.  S.,  28,  31;  U.  S.  v.  Butterworth,  169  U.  S.,  600, 
602;  Lansing  &  Co.  v.  Hesing,  81  Federal  Reporter,  242. 

The  provisions  of  the  Terrell  election  law  with  reference  to  the  con-  • 
gregation  of  crowds  around  or  near  voting  places  are  so  far  directory 
only  as  that  a  violation  thereof  could  not  be  cause  for  declaring  the 
election  void  in  the  absence  of  an  allegation  showing  some  fraud  or 
changes  in  the  result  of  the  election  by  reason  thereof.  Hunnicutt  v. 
State,  75  Texas,  234. 

A  ballot  unambiguous  upon  its  face  and  positively  identified  by  num- 
ber and  name  according  to  the  records  of  the  election  held,  is  the  best 
evidence  as  to  how  a  voter  voted  at  the  election,  and  parol  testimony  is 
not  admissible  to  show  that  such  voter  voted,  or  intended  to  vote,  differ- 
ently from  that  shown  by  the  ballot  cast.  Davis  v.  State,  12  S.  W.,  957; 
Coughlin  v.  McElroy,  72  Conn.,  99,  77  Am.  St.  Rep.,  301 ;  Rutledge  v. 
Crawford,  91  Cal.,  526,  25  Am.  St.  Rep.,  212. 

To  entitle  one  to  institute  and  maintain  a  contest  to  contest  the  re- 
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suit  of  an  election  held  to  determine  whether  or  not  intoxicating  liquors 
shall  be  sold  in  any  county,  the  contestant  must  allege  and  prove  that 
he  is  a  qualified  voter  residing  within  the  county  or  territory  where  such 
election  had  been  held.  Chapter  8,  Laws  of  1907,  page  447,  and  amended 
article  3397  of  the  Revised  Statutes;  Harding  v.  Commissioners  Court, 
95  Texas,  174-175;  Minor  v.  Kidder,  43  Cal.,  229,  18  Century  Digest, 
c441,  (f),  (i),  (h),  and  440c,  7  Enc.  of  Pleading  &  Practice,  380-381 
with  notes ,  18  Cen.  Digest,  c474 ;  Payne  on  the  Law  of  Elections,  sees. 
818  and  820. 

Geo.  C.  Clough  and  Reeder  &  Graham,  for  Z.  Z.  Savage  et  al. 

SPEER,  Associate  Justice. — This  is  a  contest  of  a  local  option  elec- 
tion held  in  Potter  County  on  December  3,  1907,  to  determine  whether 
or  not  intoxicating  liquors  should  thereafter  be  sold  within  said  county. 
A  former  appeal  will  be  found  reported  in  118  S.  W.,  page  893,  where 
the  facts  are  set  out  at  great  length  and  where  many  of  the  questions 
of  law  presented  on  this  appeal  are  fully  discussed  by  Justice  Neill  of 
the  Court  of  Civil  Appeals  for  the  Fourth  District.  On  the  last  trial, 
which  was  had  before  Honorable  D.  B.  Hill,  Judge  of  the  Sixty-ninth 
Judicial  District,  sitting  in  place  of  Judge  J.  N.  Browning,  who  had 
certified  his  disqualification  to  the  Governor,  a  judgment  was  entered 
holding  the  election  void  for  irregularities  and  uncertainties  and  order- 
ing a  new  election  to  be  held.  Both  contestants  and  contestees  have  ap- 
pealed and  by  agreement  these  appeals  have  been  consolidated  and  will  be 
disposed  of  ag  one  case.  There  are  some  preliminary  questions  that  need 
first  to  be  discussed  before  entering  upon  a  consideration  of  the  merits  of 
the  appeal. 

It  is  insisted  by  contestee  that  Judge  Hill  had  no  authority  to  preside 
upon  the  trial  of  this  contest  and  erred  in  refusing  to  vacate  the  bench 
on  motion  of  contestee,  the  argument  being  that,  since  a  contest  of  an 
election  is  not  a  case  or  cause  within  the  meaning  of  the  statute  dis- 
qualifying district  judges,  there  exists  no  statute  disqualifying  a  district 
judge  for  interest  or  otherwise  to  try  a  contested  election  proceeding, 
and  that,  therefore,  Judge  Browning,  whose  district  embraces  Potter 
Countv,  alone  was  authorized  under  the  law  to  hear  and  determine  the 
contest,  notwithstanding  the  facts  exist  which  would  disqualify  him, 
if  this  were  an  ordinarv  case. 

Article  1797,  Sayles'  Texas  Civil  Statutes,  provides:  "Contested 
elections  for  other  purposes  than  the  'election  of  officers  shall  be  tried 
by  the  District  Court  in  the  county  where  the  election  was  held  or  either 
of  them,  if  there  is  more  than  one  such  court."  And  article  3397.  as 
amended  May  14,  1907  (Acts  1907,  page  447),  provides  for  the  con- 
test of  such  "election  in  the  District  Court  of  the  county  in  which  such 
election  has  been  held,  which  shall  have  original  and  exclusive  jurisdic- 
tion of  all  suits  to  contest  such  election/'  etc.  It  will  be  thus  seen  that 
the  jurisdiction  to  hear  and  determine  such  contest  is  conferred  upon 
the  District  Court  and  not  specially  upon  the  individual  judge  of  that 


212  Texas  Civil  Appeals  Reports,  Vol.  62  [June, 

court.  Now,  the  case  was  tried  in  the  District  Court  of  Potter  County 
wherein  the  election  was  held,  even  though  that  court  was  presided  over 
by  Judge  Hill  upon  an  exchange  of  districts,  as  provided  by  statute. 
Sayles'  Texas  Civil  Statutes,  article  1069.  Article  V,  section  11,  of 
the  Constitution,  itself  declares:  "And  the  district  judges  may  ex- 
change districts  or  hold  courts  for  each  other  when  they  may  deem  it 
expedient,  and  shall  do  so  when  required  by  law."  In  view  of  these 
constitutional  and  statutory  provisions,  we  do  not  think  the  right  of 
Judge  Hill  to  hear  and  determine  this  contest  can  at  all  be  called  in 
question.  .  See  generally,  Kruegal  v.  Nash,  72  S.  W.,  601. 

It  is  next  urged  by  contestee  that  this  contest  abated  upon  the  re- 
tirement of  Hugh  L.  Umphres  as  county  attorney  and  the  qualification 
of  this  contestee  as  his  successor,  contestee  having  been  elected  at  the 
November  election  in  1908;  and  here  again  the  argument  is  that  the 
action  or  proceeding  is  against  the  officer  and  not  against  the  office  of 
county  attorney  and  that,  therefore,  upon  the  retirement  from  office  of 
the  original  contestee,  the  proceeding  abated.  But  we  take  a  contrary 
view  of.  the  nature  of  the  proceeding  as  it  affects  the  county  attorney. 
Article  1804u,  SayW  Texas  Civil  Statutes,  designating  the  person 
who  is  to  be  named  as  contestee  in  such  a  proceeding,  is  as  follows :  "In 
any  case  provided  for  in  the  preceding  article,  the  county  attorney  of  the 
county  .  .  .  shall  be  made  the  contestee  and  shall  be  served  with 
the  notice  and  statement,  and  shall  file  his  reply  thereto  as  in  the  case 
of  contest  for  office;  but  in  no  case  shall  the  costs  of  such  contest 
be  adjudged  against  such  contestee,  or  against  the  county,  city, 
town  or  village  which  they  may  represent,  nor  shall  such  con- 
testee be  required  to  give  any  bond  upon  appeal."  It  is  thus  apparent 
that  a  county  attorney,  who  can  not  possibly  have  any  more  individual 
interest  in  the  result  than  any  other  citizen,  is  named  as  the  proper  con- 
testee merely  because  he  is  the  chief  legal  officer  of  the  county;  and  as 
evidencing  the  fact  that  he  is  named  in  that  capacity,  rather  than  as 
an  individual,  witness  the  provisions  last  quoted  exempting  him  from 
the  payment  of  costs  and  the  necessity  of  giving  a  bond  upon  an  appeal. 

A  line  of  cases  is  to  be  found  indicating  that  a  proceeding  against 
an  officer  will  abate  upon  his  death,  resignation  or  removal  from  office; 
as,  for  instance,  where  it  is  sought  by  mandamus  to  compel  an  officer 
to  perform  some  duty,  and  such,  for  the  most  part,  are  the  cases  cited  by 
contestee,  notably  the  case  of  Warner  Valley  Stock  Company  v.  Hoke 
Smith  (U.  S.),  41  L.  Ed.,  621.  In  such  a  case  the  proceeding  is  of  course 
against  the  recalcitrant  officer  and  is  personal  in  its  nature  and  in  no 
just  sense  can  be  said  to  be  directed  against  the  office;  while  here  the 
incumbent  of  the  conntv  attorneys  office  is  formallv  made  contestee, 
not  because  of  any  dereliction  due  on  his  part,  but  because  he  is  such 
officer.  In  such  case  we  think  the  cause  was  rightly  conducted  with  this 
contestee  as  substitute  for  his  predecessor,  Hugh  L.  Umphres;  and 
furthermore,  we  think  it  was  too  late  for  him  to  raise  any  question  of 
the  sufficiency  of  the  citation  or  notice  to  him,  especially  since  the  case 
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has  been  once  before  tried,  appealed  and  reversed,  since  he  became  county 
attornev. 

There  is  yet  another  question  presented  by  contestee  which  demands 
consideration  at  this  point.  Under  the  law  (amended  article  3397, 
supra)  the  right  to  contest  an  election  such  as  this,  is  given  to  "any 
qualified  voter  of  the  county  in  which  such  election  has  been  held."  And 
the  point  is  now  made  that  there  was  no  evidence  offered  whatever  upon 
the  trial  of  this  contest  to  show  that  contestants  Savage  and  Bozeman 
were  qualified  voters  residing  in  Potter  County  at  the  time  of  such  elec- 
tion or  contest.  But  we  do  not  think  this  question  is  presented  in  such 
a  way  as  to  demand  consideration  at  our  hands.  The  trial  judge  made 
elaborate  findings  of  fact,  though  he  did  not  make  a  finding  upon  this 
particular  question,  but  his  failure  in  this  respect  was  not  called  to  his 
attention  by  contestee  by  a  request  for  a  finding,  nor  in  any  other  man- 
ner. In  such  a  case  it  seems  an  appellant  can  not  take  advantage  of 
such  omission  to  have  a  case  reversed.  He  should  have  requested  a  find- 
ing, if  in  his  judgment  the  court  had  failed  to  find  on  some  material 
issue.  Lanier  v.  Foust,  81  Texas,  186;  Tenzler  v.  Tyrrell,  32  Texas  Civ. 
App.,  443  (75  S.  W.,  57).  In  the  case  first  cited  our  Supreme  Court 
say:  "It  is  not  error  for  the  court  to  fail  to  find  upon  a  material  issue 
in  the  case  in  the  absence  of  a  special  request  for  such  finding."  Be- 
sides, the  precise  question  appears  to  have  arisen  in  McCormick  v.  Jester, 
53  Texas  Civ.  App.,  306  (115  S.  W.,  278),  and  it  was  there  decided  that 
since  the  contestees  did  not  plead  in  abatement  as  to  the  capacity  of 
plaintiffs  to  maintain  the  suit,  they  waived  their  right  to  object  on  that 
score.  If  the  question  were  an  open  one  and  properly  before  us,  we  might 
take  a  different  view  of  the  matter  and  hold  that  it  is  not  a  question 
of  capacity  at  all,  but  an  essential  part  of  the  contestants'  right  of  ac- 
tion ;  but  for  the  reason  already  given  this  is  so  much  by  the  way. 

This  brings  us  to  the  findings  made  by  the  trial  court.  These  findings 
are  lengthy  and  in  many  instances  refer  to  the  qualification  or  disquali- 
fication of  individual  voters,  but  in  the  view  we  take  of  the  case  only  a 
portion  of  such  findings,  or  the  court's  mlings  affecting  them,  needs  to 
be  considered.  We  quote  the  following  findings  of  fact  as  being  per- 
tinent to  the  disposition  we  make  of  the  appeal : 

"6.  I  find  that  in  voting  precinct  No.  5,  B.  T.  Ware  was  a  presiding 
judge  of  elections  and  that  he  numbered  the  ballots,  and  received  the 
ballots  back  from  the  voter,  and  deposited  the  same  in  the  box ;  and  that 
he  assisted  in  challenging  votes  and  determining  whether  persons  were 
qualified  to  vote  in  said  election,  and  assisted  in  the  counting  of  the 
votes  and  in  making  out  the  returns,  and  that  he  administered  the  oath 
to  his  fellow  officers  of  election ;  and  I  find  that  at  said  time  the  said 
B.  T.  Ware  was  a  school  trustee  of  the  Amarillo  Independent  School  Dis- 
trict, which  included  the  city  of  Amarillo  and  the  territory  of  voting 
precinct  Xo.  5,  at  which  he  presided. 

"7.  I  find  that  in  voting  precinct  No.  3,  F.  M.  Hill  was  presiding 
judge  of  elections,  and  that  he  numbered  and  endorsed  the  ballots,  and 
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received  the  ballots  from  the  voters,  and  deposited  the  same  in  the  boxes ; 
that  he  administered  the  oath  to  his  fellow  officers,  and  that  he  delivered 
all  boxes  used  in  said  election  to  the  county  clerk,  and  I  find  that  at  said 
time  the  said  F.  M.  Hill  was  a  school  trustee  in  school  district  No.  2, 
embracing  all  boundaries  of  voting  precinct  No.  3. 

"8.  I  find  that  in  voting  precincts  Nos.  1  and  5  large  numbers  of 
persons  were  permitted  by  the  election  officers  to  congregate  inside  of 
the  100-foot  limit  prohibited  by  law;  that  both  elections  for  precincts  1 
and  5  were  held  within  100  feet  of  each  other;  that  in  each  of  said 
voting  precincts  and  boxes  challengers  for  the  prohibitionists  and  anti- 
prohibitionists,  were,  by  mutual  agreement  and  with  the  consent  of  the 
officers  of  election,  permitted  to  remain  within  a  very  few  feet  of  the 
voting  boxes,  and  to  challenge  voters  as  they  saw  fit,  and  that  they  as- 
sisted the  judges  of  the  election  in  determining  whether  or  not  a  person 
was  a  qualified  voter.  That  on  election  day,  and  about  4:30  p.  m.,  one 
E.  C.  Jeffries  was  arrested  at  the  instance  of  parties  of  the  prohibition 
campaign  committee,  and  carried  through  the  court  house  and  past  that 
voting  box,  followed  by  quite  a  crowd  into  the  office  of  the  sheriff,  about 
thirty  feet  from  the  two  polling  places,  and  I  find  that  the  law  prohibit- 
ing persons  from  being  or  remaining  near  the  polls,  was  ignored  by  the 
officers  of  election  in  voting  precincts  Nos.  1  and  5,  to  the  extent,  and 
as  above  stated. 

"9.  I  find  that  in  voting  precinct  No.  1,  two  blank  ballots  were  found 
by  the  Commissioners'  Court  folded  inside  of  other  tickets;  all  four 
tickets  reading  'For  Prohibition*;  that  the  outside  tickets  were  num- 
bered, and  the  inside  were  unnumbered,  and  I  find  that  the  Commis- 
sioners' Court  counted  two  of  said  tickets  'For  Prohibition/ 

"10.  I  find  that  in  voting  precinct  No.  3,  one  ballot  wag  found  in 
the  ballot  box  which  contained  no  number,  but  that  the  same  read  'For 
Prohibition/  and  was  so  counted  by  the  County  Commissioners'  Court. 

"11.  I  find  that  in  voting  precinct  No.  5,  J.  N.  Browning  voted 
'For  Prohibition/  and  I  find  that  the  ticket  in  the  box  accredited  to 
him  reads  'Against  Prohibition/  I  also  find  that  in  this  voting  pre- 
cinct, S.  P.  McKinney  voted  'Against  Prohibition/  A.  T.  Zion  voted 
'Against  Prohibition/  B.  F.  Merrett  voted  'Against  Prohibition/  but 
the  tickets  in  the  box  of  their  numbers  and  accredited  to  them,  read 
'For  Prohibition/  and  were  so  counted  and  considered  bv  the  Commis- 
sioners'  Court. 

"12.  I  find  that  in  voting  precinct  No.  1,  E.  D.  Green  voted  'Against 
Prohibition/  but  that  his  ticket  was  innocently  but  erroneously  counted 
by  the  Commissioners'  Court  as  'For  Prohibition';  and  I  find  that  in 
said  voting  precinct  No.  1,  J.  E.  Gorman  voted  'Against  Prohibition/ 
but  ticket  No.  236  accredited  to  him  reads  'For  Prohibition/  and  it 
was  so  counted  bv  the  Commissioners'  Court." 

"41.  I  find  that  D.  E.  Norris  voted  'Against  Prohibition'  in  pre- 
cinct No.  1,  and  find  that  no  ticket  was  in  the  box  to  correspond  with 
his  vote,  and  that  his  name  was  not  on  the  poll  list." 
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"49.  I  find  that  C.  B.  Reeder  voted  ticket  81,  'Against  Prohibition/ 
but  through  some  error  the  Commissioners'  Court  in  counting  this  vote,  it 
counted  'For  Prohibition'  and  it  was  so  estimated  in  the  majority  as 
found  by  the  Commissioners'  Court." 

"54.  I  find  that  during  the  holding  of  the  election,  and  at  or  near 
the  voting  booths  in  precincts  Nos.  1  and  5  which  were  close  together, 
one  E.  C.  Jeffries  was  arrested,  charged  with  illegal  voting,  about  4:30 
p.  m.  on  election  day,  and  brought  to  and  through  the  courthouse  and 
past  the  voting  booths;  and  that  when  brought  to  the  courthouse  the 
officers  and  clerks  in  voting  precinct  No.  5  left  the  front  room  where  the 
ballot  box  was  situated,  and  went  into  the  back  room  and  looked  out  and 
away  from  the  box,  where  the  prisoner  was  in  charge  of  the  officers,  and  I 
find  that  this  box  might  have  been  left  unguarded  several  minutes ;  that 
persons  were  allowed  within  a  few  feet  of  this  box,  who  were  unauthorized 
to  be  there  by  law,  and  that  it  is  in  this  box  that  the  discrepancies  be- 
tween the  votes  as  cast  and  the  votes  as  found  in  the  box,  exists. 

"55.  I  find  that  several  Mexican  voters  had  prepared  to  vote  in  this 
election,  and  would  have  so  voted;  but  they  were  deterred  from  doing 
so  by  reason  of  a  circular  scattered  about  by  the  prohibitionists,  offering 
a  reward  for  illegal  voting,  and  by  the  arrest  of  the  said  E.  C.  Jeffries; 
and  that  in  consequence  thereof,  the  said  Mexicans  did  not  vote  or  offer 
to  vote  in  the  election ;  that  there  were  5  in  number,  and  had  they  voted 
they  would  have  cast  ballots  'Against  Prohibition/ 

"56.  I  find  that  the  law  with  reference  to  requiring  maiden  voters 
to  procure  a  certificate  of  exemption  from  the  tax  collector  in  accordance 
with  section  23  of  the  Terrell  Election  Law,  was  entirely  disregarded  by 
the  officers  entrusted  with  the  duty  of  holding  the  election. 

"57.  I  find  that  the  law  with  reference  to  requiring  proof  of  pay- 
ment of  city  poll  taxes,  to  the  city  of  Amarillo,  was  generally  disregarded 
in  voting  precincts  1  and  5  as  to  those  voters  who  resided  in  the  city  of 
Amarillo. 

"58.  I  find  that  on  and  prior  to  January  1,  1906,  the  city  of  Amarillo 
was  incorporated;  that  the  same  lies  within  Potter  County,  Texas,  and 
that  prior  to  and  on  January  1,  1906,  said  city  had  by  ordinance  levied 
a  poll  tax  of  $1.00  upon  all  male  persons  residing  therein  between  the 
age  of  21  and  60  and  not  otherwise  exempt. 

"59.  I  find  that  the  tax  collectors'  records  of  the  city  of  Amarillo, 
produced  in  evidence  for  the  purpose  of  showing  who  had  and  who  had  not 
paid  city  poll  taxes  for  the  year  1906,  are  inaccurate;  that  the  tax  collec- 
tors admitted  their  inaccuracy  in  several  instances,  and  with  reference  to  a 
number  of  payments ;  that  important  records  were  not  produced  though 
admitted  on  hand;  that  the  stubs  of  the  receipt  books  were  not  pro- 
duced or  checked  or  examined ;  that  the  tax  rolls  testified  from  had  been 
out  of  the  possession  of  the  collector  and  in  the  hands  of  parties  assist- 
ing the  side  which  offered  them,  and  the  same  had  not  been  rechecked 
by  him,  and  I  am  unable  to  determine  from  the  rolls  produced  whether 
the  voters  challenged  for  non-payment  had  or  had  not  paid  the  same  to  the 
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city  of  Amarillo  for  the  year  1906  prior  to  February  1,  1907,  or  at  any 
other  time.  The  stubs  to  the  poll  tax  receipt  books  I  consider  the  best 
evidence,  and  these  were  not  produced  though  admitted  on  hand  in  the 
office  of  the  citv  collector. 

"60.  I  find  that  J.  N.  Browning  voted  in  said  election,  according 
to  the  poll  list,  ticket  No.  127,  precinct  No.  5,  and  that  he  voted  *For 
Prohibition*  but  I  find  that  the  ballot  No.  127,  as  the  same  appears 
in  the  box  accredited  to  him,  reads  'Against  Prohibition/  " 

Most  of  the  other  ninety-five  findings  of  fact  were  made  with  reference 
to  individual  votes  or  voters,  and  in  the  court's  conclusions  of  law  he 
sustained  thirty-four  of  contestant's  challenges,  and  thirteen  of  the  con- 
testee's,  resulting  in  a  small  majority  against  prohibition,  but  the  court 
further  concludes  upon  the  whole  case  that  these  discrepancies  "con- 
stitute the  gravest  illegality  and  irregularity  in  the  conducting  of  this 
election  and  that  the  election  should  be  set  aside  and  declared  void," 
and  specially  does  he  find:  "In  summing  up  the  result  of  the  votes 
challenged,  after  deducting  from  the  total  vote  cast  the  votes  found  to 
have  been  illegally,  or  by  persons  not  entitled  to  cast  a  ballot  in  this 
election,  I  find  the  net  result  to  be  so  close  that  I  do  not  feel  warranted 
in  deciding  the  result  of  this  election  on  the  votes  found  to  have  been 
legally  cast ;  and  I  find  that  such  irregularities  existed  in  holding  the  elec- 
tion, in  the  manner  in  which  it  was  conducted,  in  receiving  and  count- 
ing the  ballots,  as  to  leave  the  true  and  correct  result  to  be  almost  im- 
possible to  be  arrived  at,  uncertain  and  exceedingly  difficult  of  ascer- 
taining; and  in  view  of  the  additional  fact  that  in  voting  precincts 
Nos.  3  and  5  the  presiding  officers  of  election,  who  numbered  and  de- 
posited the  ballots,  and  who  administered  the  necessary  oaths,  were  both 
school  trustees  in  the  county  of  Potter,  and  within  their  voting  pre- 
cincts, which  appears  to  be  forbidden  by  a  mandatory  statute,  and  in 
view  of  all  the  facts  and  circumstances  of  the  case,  I  am  of  the  opinion 
that  the  proper  conclusion  to  be  arrived  at  is  that  the  election  is  void 
for  illegality,  irregularity  and  uncertainty  of  result,  and  it  is  so  ad- 
judged." 

We  adopt  the  trial  court's  findings  above  set  out  and  those  not  set  out 
in  so  far  as  they  affect  the  legal  conclusions  above  announced.  Wnile 
some  of  these  findings  are  attacked  by  the  contestants  and  others  by 
the  contestee,  still  we  overrule  such  objections  without  finding  it  neces- 
sary to  discuss  tliem.    The  evidence  abundantly  authorized  the  findings. 

The  only  question  remaining  is:  Was  the  court  authorized  under 
the  circumstances  to  declare  the  election  void  and  to  refuse  to  declare 
the  result  either  wav?  We  think  that  he  was  not  onlv  authorized  to  do 
so,  but  that  his  action  under  the  facts  was  eminently  proper.  Article 
3397  of  the  statutes  cited  above  declares:  "If  it  fchall  appear  from 
the  evidence  that  such  irregularities  existed  in  bringing  about  said  elec- 
tion or  in  holding,  same  as  to  render  the  true  result  of  the  election  im- 
possible to  be  arrived  at  or  very  doubtful  of  ascertaining,  the  court  shall 
adjudge  such  election  to  be  void,  and  shall  order  the  proper  officer  to 
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order  another  election  to  be  held,  and  shall  cause  a  certified  copy  of 
such  judgment  and  t>rder  of  the  court  to  be  delivered  to  such  officer  upon 
whom  is  devolved  by  law  the  duty  of  ordering  such  election/'  While 
it  is  not  impossible,  of  course,  if  we  look  no  further  than  the  court's 
findings  as  to  the  irregularity  of  the  votes  actually  cast,  to  arrive  at  the 
result  thus  indicated,  still  it  can  not  be  said  that  this  would  indicate 
the  true  result,  as  the  statute  contemplates,  for  the  true  result  which  the 
law  seeks  to  reach  is  that  result  which  would  have  been  shown  but  for  the 
irregularity  affecting  it.  But  the  statute  goes  further  and  declares  if  the 
true  result  is  "very  doubtful  of  ascertaining,"  the  court  shall  adjudge  the 
election  to  be  void.  It  is  apparent  from  the  foregoing  findings  that  any 
conclusion  as  to  the  true  result  of  the  local  option  election  in  Potter 
County  is  certainly  very  doubtful  of  ascertaining,  and  the  trial  court 
correctly  refused  to  hazard  a  guess  as  to  what  it  should  be.  The  irregu- 
larities though  flagrant  in  form  were  for  the  most  part  unintentional 
and  proceeded  from  motives  entirely  innocent,  in  other  respects  so  much 
can  not  be  said  in  extenuation.  There  is  room  for  the  conclusion  that 
a  number  of  the  ballots  on  both  sides  of  the  issue  submitted  were  inter- 
fered with  in  a  manner  most  reprehensible,  not  to  say  criminal,  but, 
be  this  as  it  may,  the  fact  nevertheless  remains  that  the  true  result  is 
so  shrouded  in  mystery  and  veiled  in  uncertainty  as  to  render  it  well 
nigh  impossible  to  be  ascertained. 

These  views  dispose  of  every  material  issue  raised  either  by  con- 
testants or  contestee  and  result  in  an  affirmance  of  the  judgment.  Judg- 
ment affirmed. 

Affirmed. 


D.  B.  Knox  et  al.  v.  T.  W.  Askew. 

Decided  June  25,  1910. 

Pleading — Trespass  to  Try  Title — Injunction — Possession  of  Church  Prop- 
erty. 

In  a  suit  over  the  right  of  possession  of  a  church  building  and  to  restrain 
the  defendant  from  interfering  with  the  possession  thereof  by  the  plaintiffs, 
petition  considered,  and  held  sufficient  when  taken  in  connection  with  the 
prayer  for  general  relief,  to  maintain  an  action  of  trespass  to  try  title  to  tho 
property,  and  to  entitle  the  plaintiffs  to  the  injunction  sought;  hence  it  was 
error  for  the   court  to  sustain  a   demurrer  thereto. 

Appeal  from  the  District  Court  of  Erath  County.     Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Chandler  &  Pannill,  for  appellants. 
J.  T.  Daniel,  for  appellee. 

DUNKLIN,  Associate  Justice. — D.  R.  Knox  and  Frank  Stephen 
instituted  this  suit  against  T.  W.  Askew,  and  the  following  facts  are 
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alleged  in  their  petition:  Plaintiffs  are  the  duly  elected  trustees  of  the 
Christian  Church  at  Purves,  Texas ;  the  church  is  tie  owner  of  a  house 
of  worship  and  the  legal  title  to  the  property  is  vested  in  its  trustees; 
the  church  acquired  the  property  in  1904  and  has  been  in  possession  of  it 
ever  since  using  and  occupying  the  same  as  a  house  for  religious  wor- 
ship. Defendant  was  formerly  a  member  of  that  church  but  having  be- 
come dissatisfied  with  its  teachings  and  his  membership  therein  having 
terminated,  obtained  possession  of  the  key  to  the  door  and  denied  to 
plaintiffs  the  right  to  enter  and  denied  the  use  of  the  building  by  its 
owner.  In  order  to  gain  entrance  plaintiffs  removed  the  lock  from  the 
door  and  replaced  it  with  another  lock,  the  key  to  which  they  kept.  De- 
fendant replaced  this  lock  with  another  and  again  claimed  the  right 
to  exclude  plaintiffs  and  the  church  which  they  represent  from  hold- 
ing religious  services  in  the  building,  and  declares  that  he  will  con- 
tinue to  replace  any  and  all  locks  which  plaintiffs  may  place  upon  the 
door  of  the  building  in  order  to  exclude  therefrom  the  members  of  the 
Christian  Church.  The  defendant  has  also  carried  away  the  organ  and 
other  personal  property  belonging  to  the  church,  and  has  defaced  the 
building.  The  petition  contained  a  prayer  for  an  injunction  to  restrain 
the  defendant  from  the  wrongs  complained  of  upon  the  ground  that 
his  acts  resulted  in  irreparable  injury  to  the  church  building,  for  which 
they  had  no  adequate  legal  remedy,  and  in  their  petition  plaintiffs 
further  prayed  ,for  general  relief. 

The  defendant  demurred  to  the  petition  and  also  filed  an  answer 
in  which  he  alleged  that  title  to  the  property  was  vested  in  another 
churcji  organization,  and  that  he,  as  a  deacon  of  that  church,  had  the 
right  of  exclusive  possession  of  the  building. 

The  trial  court  sustained  the  demurrers  urged  to  the  plaintiffs'  pe- 
tition, holding  that,  as  plaintiffs  had  an  adequate  remedy  at  law  for  the 
wrongs  complained  of,  they  could  not  maintain  the  suit  for  injunction, 
and  gave  judgment  that  defendant  go  hence  without  day  and  recover 
of  plaintiffs  his  costs,  no  hearing  being  accorded  to  plaintiffs  on  the 
merits  of  their  petition.     From  this  judgment  plaintiffs  have  appealed. 

The  averments  in  the  petition  taken  in  connection  with  the  prayer 
for  general  relief  are  sufficient  to  maintain  an  action  of  trespass  to  try 
title.  As  against  the  demurrers  the  allegations  contained  in  the  plain- 
tiffs' petition  must  be  taken  as  true  and  when  so  construed  they  clearly 
show  that  the  church  which  plaintiffs  represent  is  vested  with  a  valid 
title  to  the  property  in  controversy  with  possession  and  right  of  posses- 
sion, and  a  wrongful  trespass  on  the  part  of  the  defendant  which,  if 
persisted  in  by  him,  will  result  in  injury  to  the  property,  and  a  sub- 
stantial ouster  of  plaintiffs  therefrom  without  lawful  righl  in  the  de- 
fendant, resulting  in  irreparable  injury  to  the  church  for  which  plain- 
tiffs are  the  trustees.  The  facts  so  alleged,  if  true,  would  entitle  plain- 
tiffs to  the  injunction  sought.  Burnley  v.  Cook,  13  Texas,  588;  22 
Cvc,  823. 
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The  court  erred  in  sustaining  the  demurrers  to  the  petition,  and  for 
this  error  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Abilene  Light  &  Wateb  Company  v.  W.  M.  Robinson. 

Decided  June  26,  1910. 

l.-Personal  Injuries— Lineman — Negligence — Issue  of  Fact. 

In  a  suit  by  a  lineman  against  a  water  and  light  company  for  damages 
for  personal  injuries  caused  by  the  breaking  of  a  pole  on  which  plaintiff  was 
at  work,  evidence  considered  and  held  to  raise  an  issue  of  fact  as  to  whose 
duty  it  was  to  inspect  the  pole  before  erecting  it,  and,  consequently,  the  issues 
of  negligence,  contributory  negligence  and  assumed  risk,  which  were  properly 
submitted  to  the  jury. 

2.— Charge — Damages — Double  Recovery. 

In  a  suit  for  damages  for  personal  injuries  the  court  charged  the  jury 
that  in  the  event  they  found  in  plaintiff's  favor  they  should  assess  his  dam- 
ages  "at  such  a  Bum  as  in  your  judgment  would  reasonably  compensate  plain- 
tiff for  the  injuries,  if  any,  he  has  received,  and  in  estimating  such  damages 
you  may  consider  the  mental  and  physical  suffering  of  plaintiff,  if  any,  or 
loss  of  the  use  of  his  hand  and  fingers,  if  any  such  loss  he  has  incurred,  and 
the  permanent  diminution  of  his  ability  to  work  and  earn  money,  if  there  has 
been  any  such  diminution."  Held,  subject  to  the  objection  that  it  allowed  a 
double  recovery  for  the  same  loss. 

8.— Master  and  Servant — "Appliances" — Definition. 

A  lineman  having  been  injured  by  the  breaking  of  a  pole  furnished  by  his 
employer  and  on  which  he  was  engaged  in  stringing  wires,  in  a  suit  for  dam- 
ages the  court  charged  the  jury  as  follows:  "You  are  charged  that  when  an 
employee  enters  the  employment  of  the  employer,  he  has  the  right  to  rely  on 
the  assumption  that  the  machinery,  tools  and  appliances  with  which  he  is 
called  on  to  work  are  reasonably  safe."  Held,  the  term  "appliances"  was  not 
improperly  used  as  descriptive  of  the  poles  which  the  defendant  furnished  and 
plaintiff  was  required  to  use  in  the  performance  of  his  duties. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  T.  L.  Blanton. 

J.  M.  Wagsiaff,  for  appellant. 

Cunningham  &  Sewell,  for  appellee. 

DUNKLIN,  Associate  Justice. — The  Abilene  Light  &  Water  Com- 
pany has  appealed  from  a  judgment  in  favor  of  W.  M.  Eobinson  for 
fifteen  hundred  dollars  recovered  as  damages  for  injuries  sustained  by 
Robinson  as  the  result  of  a  fall  from  a  pole  while  he  was  placing  thereon 
wires  for  electric  lights. 

Plaintiff  was  in  the  employment  of  defendant  as  lineman  and  on  ijie 
occasion  of  the  accident  in  controversy  was  engaged  in  the  con- 
struction of  a  new  line  of  electric  light  wires.  He  had  full  charge  of  the 
work  of  constructing  it  and  was  assisted  in  the  work  by  D.  P.  Kendall, 
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his  co-emplo}ree.  He  selected  seventeen  poles  from  a  number  in  de- 
fendant's warehouse ;  hauled  them  out  to  the  place  where  they  were  to  be 
used  and,  after  erecting  them  and  stringing  wires  thereon,  found  that 
three  more  poles  would  be  required  to  complete  the  proposed  line.  He 
telephoned  to  defendant's  manager  requesting  him  to  send  the  three 
additional  poles  required,  which  the  manager  sent  to  him,  When  plain- 
tiff received  the  additional  poles  he  erected  them  and  climbed  upon  one 
of  them  for  the  purpose  of  stringing  a  wire  thereon.  While  thus  en- 
gaged, the  pole  broke,  causing  him  to  fall  to  the  ground,  and  by  reason 
of  the  fall  his  arm  was  broken.  Plaintiff  alleged  in  his  petition  that 
the  pole  which  broke  with  him  was  unsound,  that  it  broke  by  reason  of 
its  defective  condition,  and  that  defendant  was  guilty  of  negligence  in 
selecting  and  furnishing  it  to  be  used  by  him  in  the  work.  The  alleged 
negligence  of  defendant  in  the  particular  just  mentioned  was  the  only 
issue  of  negligence  submitted  in  the  court's  charge  to  the  jury  as  a  basis 
for  a  recovery  by  the  plaintiff. 

The  evidence  showed  that  the  pole  which  broke  was  about  twenty  feet 
long,  four  inches  square,  and  that  it  was  set  in  the  ground  at  a  depth  of 
approximately  eighteen  inches.  Plaintiff  climbed  the  pole  by  using 
spurs  attached  to  his  feet  and  was  at  the  top  when  the  pole  broke  with 
him.  His  assistant,  D  F.  Kendall,  testified:  "I  noticed  the  particular 
pole  upon  which  he  (Robinson)  was  working  when  he  fell.  I  did  not 
consider  the  pole  unsound,  but  it  was  what  I  would  call  a  light,  spongy 
pine,  soft  spongy  pine.  I  carried  the  pole  down  there  some  seventy-five 
or  one  hundred  yards.  I  put  the  cross  arm  on  it  and  carried  it  down 
there.  I  told  Robinson  it  was  a  very  light  pole ;  I  had  hardly  ever  lifted 
one  of  that  size.  It  was  sappy  pine.  ...  I  suppose  the  pole  broke 
about  two-thirds  of  the  way  up  the  length  of  the  pole.  I  did  not  notice 
particularly,  but  it  broke  just  below  his  feet.  There  was  a  kind  of  surly 
place  where  it  broke.    You  could  see  it  plainly/' 

Plaintiff  testified  in  part  as  follows:  "My  duties  in  the  discharge  of 
my  employment  was  that  of  a  lineman.  The  duties  of  a  lineman  are 
to  climb  the  poles  and  putting  wires  on  them  and  connecting  up  trans- 
ferrers and  such  as  that.  George  Lowry  and  myself  were  the  only  two 
linemen  working  for  the  Abilene  Light  &  Water  Company  at  the  time. 
We  were  the  only  two  for  a  good  while.  It  only  required  two  men  to 
keep  up  and  extend  the  line  of  the  Abilene  Light  &  Water  Company  with 
now  and  then  a  helper,  and  when  I  speak  of  my  duties  as  a  lineman  my 
duties  comprehend  the  stretching  of  the  wire  and  the  erecting  of  the 
poles  and  of  keeping  the  line  in  repair.  Those  were  the  only  men  who 
were  employed  by  the  Abilene  Light  &  Water  Company  to  do  that  busi- 
ness. When  I  erected  that  line  I  intended  to  make  a  good  line  out  of  it. 
I  had  full  charge  of  the  erection  of  that  line,  of  putting  in  the  poles  and 
of  putting  in  a  good  line.  If  there  had  been  any  bad  or  defective  poles 
I  would  not  have  put  them  in  there.  The  company  is  supposed  to  send 
me  good  poles  to  climb.  I  don't  know  as  any  one  told  me  so.  I  did  not 
get  that  from  my  lawyers.    It  was  my  business  and  my  duty  to  erect  that 
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line  out  there  and  I  had  full  charge  of  it.  I  had  a  helper  there  with 
me.  It  was  my  business  if  there  was  any  broken  poles,  to  throw  them 
out.  I  would  not  put  up  a  broken  pole.  The  other  poles  we  put  up  had 
knots  in  them.  I  knew  that.  I  climbed  17  of  them.  I  knew  that  they 
were  knotty  poles  but  I  didn't  pay  any  attention  to  broken  poles  or  any- 
thing like  that.  I  did  not  particularly  notice  this  pole  when  I  climbed 
up  on  it.  I  did  not  know  that  the  pole  was  unsound  at  the  time  I  got 
on  it.  I  had  no  reason  to  believe  that  these  poles  that  I  was  erecting 
and  climbing  out  here  were  not  safe." 

W.  6.  Swenson,  defendant's  president  and  general  manager,  as  a 
witness  for  defendant,  testified:  "The  duties  of  our  linemen  were  to 
wateh  the  line  and  if  they  found  anything  broken  or  out  of  order  to  re- 
pair or  fix  it,  and  when  new  lines  were  being  built  to  tie  on  jobs  of  work. 
...  In  the  construction  of  the  work,  the  linemen  pick  out  the  poles 
and  see  that  they  are  such  poles  as  should  be  set,  and  so  on.  The  poles 
are  down  at  the  plant  and  they  go  and  pick  out  the  poles  and  have  them 
hauled  to  the  place  where  they  are  used.  .  .  The  linemen  are  not 
Bupposed  to  set  up  rotten  or  bad  poles.  It  is  his  business  to  inspect  them 
and  see  that  they  are  in  good  shape." 

The  principal  contentions  presented  by  several  assignments  are,  sub- 
stantially, first,  that  there  was  no  evidence  to  support  the  allegation  of 
negligence  on  the  part  of  defendant  in  sending  to  plaintiff  the  pole  which 
broke  and  caused  him  to  fall;  second,  that  the  evidence  conclusively 
shows  that  the  injury  sustained  by  plaintiff  was  a  risk  which  he  as- 
sumed. If  by  the  terms  of  his  employment  it  was  made  plaintiff's  duty 
to  inspect  all  poles  to  be  erected  by  him  to  determine  whether  or  not 
they  were  suitable  for  use  before  he  erected  them,  and  to  reject  those 
found  by  him  unfit,  then  appellant  is  correct  in  its  first  contention. 
While  the  testimony  of  Air.  Swenson  quoted  would  show  that  such  was 
one  of  the  plaintiff's  duties,  yet  that  testimony,  ^o  some  extent  at  least, 
was  controverted  by  the  testimony  of  plaintiff  above  set  out.  If  it  was 
not  the  duty  of  plaintiff  to  inspect  the  poles  which  were  sent  to  him  by 
defendant's  general  manager,  to  determine  whether  or  not  they  were 
suitable  for  the  use  intended,  then  it  was  the  duty  of  the  latter  to  ex- 
ercise ordinary  care  to  select  poles  reasonably  safe  for  such  use  as  de- 
fendant ought  reasonably  to  have  anticipated  plaintiff  would  make  of 
them.  If  it  was  the  dutv  of  defendant  to  exercise  ordinarv  care  to  select 
and  send  to  plaintiff  poles  free  of  such  defects  as  existed  in  the  one  which 
caused  it  to  break,  and  if  defendant  failed  to  discharge  that  duty  and 
such  failure  was  the  proximate  cause  of  plaintiff's  injury,  then  plaintiff 
did  not  assume  the  risk  of  injury  to  himself  by  climbing  the  pole  which 
broke  with  him,  unless  he  knew  that  the  pole  was  defective,  or  in  the 
ordinary  discharge  of  his  own  duty  must  necessarily  have  acquired  that 
knowledge.  Missouri,  K.  &  T.  Ey.  Co.  v.  Hannig,  91  Texas,  347.  Nor  do 
we  think  that  the  evidence  conclusively  shows  that  plaintiff  was  himself 
guilty  of  negligence  proximately  contributing  to  his  injury  in  climbing 
the  defective  pole  instead  of  ascending  it  by  using  a  ladder. 
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Appellant  insists  further  that  the  evidence  conclusively  shows  that 
plaintiff  was  guilty  of  negligence  proximately  contributing  to  his  injury 
in  failing  to  discover  the  defect  in  the  pole  at  the  time  he  erected  it. 
If  it  was  one  of  plaintiff's  duties  under  the  terms  of  his  employment 
to  inspect  all  poles  he  should  erect,  and  to  determine  whether  or  not 
they  were  suitable  for  use,  then  he  assumed  the  risk  of  his  injury  and  it 
would  be  proper  to  so  instruct  the  jury,  irrespective  of  the  question 
whether  or  not  he  was  guilty  of  contributory  negligence  in  failing  to 
discover  that  the  pole  in  question  was  defective.  If  such  was  not  one 
of  the  duties  of  his  employment  and  if  defendant  was  guilty  of  negligence 
in  causing  the  defective  pole  to  be  sent  to  him  for  use,  then  defendant 
could  not  be  heard  to  say  that  plaintiff  was  guilty  of  negligence  in  fail- 
ing to  inspect  the  pole  for  defects,  for  under  such  circumstances  plaintiff 
would  have  the  right  to  assume  and  to  rely  upon  the  assumption  that 
defendant  had  exercised  ordinary  care  to  select  and  send  poles  reasonably 
safe  for  the  uses  intended,  and  plaintiff  would  be  under  no  legal  duty 
to  institute  an  investigation  to  determine  whether  or  not  defendant  had 
performed  that  duty.    Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  supra. 

The  court  charged  the  jury  that  in  the  event  of  a  verdict  in  plaintiff's 
favor  they  should  assess  his  d&mages  "at  such  a  sum  as  in  your  judgment 
would  reasonably  compensate  plaintiff  for  the  injuries,  if  any,  he  has 
received,  and  in  estimating  such  damages  you  may  consider  the  mental 
and  physical  suffering  of  plaintiff,  if  any,  or  loss  of  the  use  of  his  hand 
and  fingers,  if  any  such  loss  he  has  incurred,  and  the  permanent  diminu- 
tion of  his  ability  to  work  and  earn  money,  if  there  has  been  any  such 
diminution."    Appellant  challenges  the  correctness  of  this  charge  upon 
the  ground  that  it  authorized  the  recovery  of  double  damages.    We  think 
this  assignment  should  be  sustained.     The  only  injury  complained  of 
by  plaintiff  as  the  result  of  his  fall,  in  addition  to  physical  pain  and  * 
mental  anguish,  was  a  broken  arm  resulting  in  a  weakening  of  that 
member,  and  a  loss  of  the  use  of  his  fingers  and  hand  from  stiffness  in 
the  joints.    If  the  jury  should  allow  him  full  damages  for  the  "loss  of 
the  use  of  his  hand  and  fingers,"  necessarily,  they  would  include  in  the 
sum  so  allowed  damages  for  any  "permanent  diminution  of  his  ability 
to  work  and  earn  money";  and  yet,  by  the  instruction,  the  court  treats 
those  losses  as  separate  and  distinct  and,  in  effect,  tells  the  jury  they  may 
allow  for  each.    We  can  not  say  that  the  jury  were  not  thereby  misled 
to  allow  double  damages  for  the  same  loss.    It  is  reasonable  to  suppose 
that  in  assessing  plaintiff's  damages,  the  jury,  who  were  sworn  to   be 
governed  by  the  law  as  given  in  the  charge,  did  treat  "the  loss  of  the  use 
of  his  hand  and  fingers"  and  "the  permanent  diminution  of  his  ability 
to  work  and  earn  money"  as  two  separate  losses  and  that  they  allowed 
damages  accordingly.    International  &  G.  N.  Ry.  v.  Butcher,  98  Texas, 
462;  Stamford  Oil*  Mill  Co.  v.  Barnes,  55  Texas  Civ.  App.,  420   (119 
S.  W.,  873),  and  other  authorities  therein  cited. 

Another  paragraph  of  the  court's  charge  reads:     "You  are  charged 
that  when  an  employee  enters  the  employment  of  the  employer,  he  has 
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the  right  to  rely  on  the  assumption  that  the  machinery,  tools  and  ap- 
pliances with  which  he  is  called  upon  to  work  are  reasonably  safe."  Error 
is  assigned  to  this  instruction  upon  the  ground  that  there  was  no  evi- 
dence upon  which  to  base  it.  It  is  true  that  there  was  no  evidence  of 
unsafe  machinery  or  tools  and  those  terms  should  have  been  omitted  in 
defining  the  duty  defendant  owed  to  plaintiff,  but  we  think  the  term 
"appliances"  is  sufficiently  comprehensive  to  include  the  poles  which 
defendant's  general  manager  sent  out  to  plaintiff  upon  the  occasion  in 
controversy.  Indeed,  in  the  statement  of  the  common  law  rule  announced 
in  the  instruction  quoted,  the  term  "instrumentalities"  is  sometimes  used 
instead  of  "appliances."  26  Cyc,  1097-1108.  Besides,  the  general  rule 
is  that  when  the  master  undertakes  to  furnish  material  of  any  kind  to 
be  used  by  the  servant  as  a  means  for  the  performance  of  his  work,  he 
owes  the  duty  to  exercise  ordinary  care  to  select  proper  and  suitable  ma- 
terial. 26  Cyc,  1115;  Dresser's  Employees'  Liability,  page  529.  We 
can  not  agree  with  appellant  in  his  contention  that  there  was  no  evidence 
to  warrant  the  instruction  last  quoted.  But  in  view  of  another  trial  we 
suggest  that  the  instruction  should  not  have  been  given  without  some 
limitation  in  addition  to  the  one  already  suggested,  because  it  was  a 
disputed  issue  whether  it  was  one  of  the  duties  of  plaintiff  under  the 
terms  of  his  employment  to  inspect  all  poles  erected  by  him  before  he 
erected  them,  for  the  purpose  of  determining  their  suitability  for  such 
use,  and  in  no  event  would  an  instruction  of  the  character  now  under 
discussion  be  proper  unless  the  testimony  showed  without  controversy 
that  such  was  not  his  dutv. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Texas  &  Pacific  Eailway  Company  v.  W.  M.  Isenhower. 

Decided  June  25,  1910. 

1. — Carrier — Shipment  of  Live  Stock — Failure  to  Provide  Pens — Statute 
Construed. 

Where,  by  the  contract  of  shipment,  certain  live  stock  were  to  be  delivered 
to  the  consignee  at  the  Fort  Worth  Stock  Yards,  article  4519,  Revised  Stat- 
utes, requiring  railroad  companies  to  provide  suitable  pens  for  the  reception 
and  delivery  of  the  stock  at  the  place  of  delivery,  would  have  no  application, 
and  the  giving  of  said  article  in  charge  in  such  case  would  be  reversible  error. 

2.— Market  Value — Evidence — Stock  Journal. 

A  live  stock  journal  (in  this  case,  the  "Fort  Worth  Live  Stock  Reporter") 
is  admissible  in  evidence  for  the  purpose  of  proving  the  live  stock  market  on 
certain  dates,  when  accompanied  by  testimony  that  the  publication  was  issued 
daily,  was  a  credible  journal,  gave  daily  reports  of  sales  of  live  stock  on  the 
market  in  Fort  W'orth,  had  been  so  published  for  many  years,  and  was  relied 
on  by  stockmen  and  cattle  shippers  in  general  as  giving  correct  and  reliable 
reports. 

8.— Practice  on  Appeal — Refusal  of  Instruction. 

Where  the  record  does  not  show  that  a  requested  instruction  was  refused 
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by  the  trial  judge,  an  assignment  of  error  based   upon  an  alleged  refusal  of 
such   instruction/  can  not   be   considered. 

4. — Charge — Burden  of  Proof. 

In  a  suit  for  damages  to  a  shipment  of  cattle,  the  court  charged  the  jury 
as  follows:  "If  you  do  not  find  from  the  preponderance  of  the  evidence  that 
the  plaintiff  was  damaged,  as  he  has  alleged  in  his  petition,  and  that  the  dam- 
age, if  any,  was  the  proximate  result  of  the  negligence  of  the  defendant's  em- 
ployees, then  you  will  find  for  the  defendant."  Held,  not  subject  to  the  ob- 
jection that  it  placed  the  burden  of  proof  upon  the  defendant  of  establishing 
its  defense  by  a  preponderance  of  the  evidence. 

Appeal  from  the  County  Court  of  Callahan  County.  Tried  below 
before  Hon.  C.  D.  Russell, 

F.  S.  Bell,  for  appellant.     W.  L.  Hall,  of  counsel. 

J.  H.  Calhoun,  for  appellee. 

DUNKLIN,  Associate  Justice. — The  Texas  &  Pacific  Railway 
Company  has  appealed  from  a  judgment  in  favor  of  W.  M.  Isenhower 
for  one  hundred  and  sixty-two  dollars  as  damages  to  a  shipment  of  cattle 
from  Putnam  to  Fort  Worth. 

The  cattle  were  consigned  to  Campbell  Bros.  &  Rosson  at  Fort  Worth, 
■and  the  written  contract  for  shipment  stipulated  for  transportation  from 
Putnam  to  Fort  Worth,  without  any  reference  to  a  delivery  at  the  stock 
yards  in  North  Fort  Worth,  but  the  testimony  introduced  by  plaintiff 
tended  to  show  that  the  defendant  received  the  cattle  with  the  under- 
standing on  the  part  of  both  parties  to  the  contract  that  the  cattle  were 
to  be  delivered  to  the  consignees  at  the  Fort  Worth  Stock  Yards  in  North 
Fort  Worth.  The  jury  were  instructed  that  if  they  should  find  that  the 
shipment  was  undertaken  by  defendant  with  that  understanding  between 
the  parties,  and  that  defendant  failed  to  transport  and  deliver  the  cattle 
to  the  consignee  with  ordinary  care  and  diligence,  and  if  the  cattle 
suffered  injury  as  a  proximate  result  of  such  failure,  then  a  verdict  should 
be  returned  in  favor  of  plaintiff  for  damages  for  such  injuries.  In  ad- 
dition to  that  instruction  the  court  further  charged  the  jury  as  follows: 

"You  are  further  charged  that  it  was  the  duty  of  the  defendant,  the 
Texas  &  Pacific  Railway  Company,  to  provide  suitable  pens  for  the  de- 
livery of  said  cattle,  and  if  you  find  from  the  evidence  that  the  said  de- 
fendant negligently  failed  to  provide  such  pens  and  the  said  cattle  were 
damaged,  if  they  were  damaged  at  all,  as  the  proximate  result  of  such 
failure,  then  said  defendant  would  be  liable  for  such  damages.  But 
if  you  find  from  the  evidence  that  the  damages  to  said  cattle,  if  any, 
were  not  the  proximate  result  of  such  failure  (if  you  find  that  defendant 
did  so  fail  to  provide  suitable  pens)  then  you  will  find  for  the  de- 
fendant." 

In  giving  the  instruction  quoted  we  think  there  was  error.  Appellee 
insists  that  this  instruction  was  proper  in  view  of  article  4519,  Sayles* 
Texas  Civil   Statutes,  reading  as  follows:     "Each  and  every  railroad 
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company  is  hereby  required  to  erect  at  each  and  every  depot,  station  or 
place  established  by  such  company  for  the  reception  and  delivery  of 
freight,  suitable  buildings  or  inclosures  to  protect  produce,  goods,  wares 
and  mercandise  and  freight  of  every  description  from  damage  by  ex- 
posure to  the  weather,  stock  or  otherwise;  in  default  of  which  such  rail- 
road company  shall  be  liable  to  the  owner  of  such  produce,  goods,  wares 
or  merchandise  for  the  amount  of  damages  or  loss  sustained  by  reason 
of  such  improper  exposure,  together  with  all  costs  and  expenses  of  re- 
covering the  same,  including  necessary  attorney's  fees/' 

The  evidence  showed  that  defendant  after  transporting  the  cattle  to 
Fort  Worth,  delivered  them  to  the  Belt  Railway  Company  at  about 
10:40  a.  m.  on  October  17,  1907,  and  the  latter  company  carried  them 
to  the  Fort  Worth  Stock  Yards,  where  they  were  unloaded  between  three 
and  four  o'clock  p.  m.  of  the  same  day,  too  late  for  the  market  of  that 
day.  It  was  further  shown  that  there  was  a  heavy  run  of  cattle  on  that 
day,  all  of  which  were  unloaded  into  the  "Fort  Worth  Stock  Yards  in  the 
order  of  their  arrival;  that  on  account  of  the  great  number  to  be  un- 
loaded arriving  ahead  of  plaintiff's  cattle,  the  unloading  of  his  cattle 
was  delayed,  and  but  for  the  delay  so  caused  they  would  have  been  un- 
loaded in  time  for  sale  on  the  market  of  October  17th.  Witnesses  for 
defendant  testified  without  controversy,  in  effect,  that  the  stock  yards 
could  not  have  received  plaintiff's  cattle  any  earlier  than  they  were  re- 
ceived on  account  of  the  necessary  delay,  of  approximately  two  and  one- 
half  hours,  in  unloading  other  shipments  which  had  preceded  them. 

If,  as  contended  by  plaintiff,  the  shipping  contract  bound  defendant 
to  transport  and  deliver  the  cattle  to  the  consignees  at  the  stock  yards, 
then  article  4519,  quoted  above,  was  not  applicable.  If  defendant  had 
provided  pens  near  the  stock  yards  and  had  then  unloaded  the  cattle 
its  contract  would  not  have  ended  until  it  had  taken  them  from  those 
pens  and  carried  and  delivered  them  in  the  stock  yards,  as  those  were 
the  pens  into  which  the  parties  had  agreed  that  the  cattle  should  be  de- 
livered. 

When  the  cattle  were  unloaded  in  the  stock  yards,  the  market  had 
closed  and  for  that  reason  they  could  not  be  sold  until  the  opening  of 
the  market  on  the  following  day.  The  measure  of  plaintiff's  damages 
submitted  in  the  charge  was  the  difference  in  the  market  value  of  the 
cattle  in  their  condition  when  delivered  in  the  stock  yards  and  what 
would  have  been  their  market  value  at  the  place  of  delivery  had  they 
been  delivered  with  ordinary  diligence  and  promptness.  After  sub- 
mitting this  as  the  measure  of  damages  the  court  further  instructed, the 
jury  as  follows:  "In  considering  the  reasonable  market  value  of  said 
cattle  at  the  time  they  were  delivered  in  the  pens  at  Fort  Worth,  if  you 
find  that  there  was  no  market  for  them  there  at  that  time  on  that  date, 
you  may  take  as  their  reasonable  market  value  at  that  time  what  their 
reasonable  market  value  was  at  the  earliest  time  thereafter  that  there 
was  a  market  for  them  at  that  place." 
Vol.  LXII  Civil—15. 
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The  testimony  introduced  by  plaintiff  showed  that  the  market  for 
some  of  the  cattle  was  lower  on  October  18th  than  it  was  on  the  day 
preceding.  If  defendant  contracted  to  deliver  the  cattle  at  the  stock 
yards,  and  if  it  was  negligent  in  failing  to  make  the  delivery  in  time  for 
the  market  of  the  17th  of  October,  then  the  proper  measure  of  plain- 
tiff's damages  for  such  negligence  would  be  as  stated  in  the  first  instruc- 
tion on  that  issue  noted  above.  While  the  charge  quoted  is  subject  to 
criticism  as  not  being  strictly  accurate,  nevertheless,  in  view  of  the  pre- 
ceding instruction  referred  to  above,  we  do  not  think  that  the  jury  could 
have  been  misled  thereby  to  the  defendant's  injury.  Indeed,  it  would 
seem  that  the  plaintiff  would  have  better  reason  to  complain  that  the  in- 
struction was  prejudicial  to  him  because  when  construed  literally  it 
might  be  understood  as  an  instruction  that  the  market  of  the  18th  was 
the  same  as  that  of  the  17th. 

Over  defendant's  objection  the  court  admitted  copies  of  the  Fort 
Worth  Live  Stock  Reporter  to  show  the  market  values  of  plaintiff's  cattle 
on  the  17th  and  18th  days  of  October.  The  ground  of  objection  was 
that  it  had  not  been  shown  that  the  reports  of  the  market  as  thus  pub- 
lished was  correctly  kept.  We  think  the  objection  is  without  merit.  The 
evidence  of  several  witnesses  was  to  the  effect  that  the  publication  was 
issued  daily,  was  a  credible  journal,  and  gave  daily  reports  of  sales  of 
different  kinds  of  cattle,  hogs,  and  sheep  on  the  market  in  North  Fort 
Worth,  and  had  been  so  published  for  many  years,  and  was  relied  on  by 
stockmen  and  cattle  shippers  in  general  as  giving  correct  and  reliable 
reports.  This  rendered  the  publication  admissible,  and  there  was  no 
error  in  permitting  the  plaintiff  to  give  his  opinion  on  the  market  value 
of  his  cattle  based  upon  those  reports.  Texas  &  P.  Ry.  Co.  v.  Slator, 
102  S.  W.,  156: 

Complaint  is  made  of  the  refusal  of  two  special  instructions  requested 
by  the  defendant.  The  record  does  not  contain  any  certificate  of  the 
trial  judge  certifying  that  the  instructions  were  refused  by  him,  and 
therefore  the  assignments  based  upon  the  alleged  refusal  of  those  in- 
structions can  not  be  considered.  Savles'  Texas  Civil  Statutes,  articles 
1319  and  1320;  1  Greenleaf  on  Evidence,  section  86;  the  case  of  J.  C. 
Sowers  v.  J.  W.  Yeoman,  62  Texas  Civ.  App.,  188  (129  S.  W.,  1153). 

The  sixth  paragraph  of  the  court's  charge  reads :  "If  you  do  not  find 
from  the  preponderance  of  the  evidence  that  the  plaintiff  was  damaged, 
as  he  has  in  his  petition  alleged,  and  that  the  damage,  if  any,  was  the 
proximate  result  of  the  negligence  of  the  defendant's  employees,  then 
you  will  find  for  the  defendant."  Appellant  insists  that  the  effect  of 
this  instruction  was  to  place  upon  the  defendant  the  burden  of  establish- 
ing its  defense  by  a  preponderance  of  the  evidence.  The  charge  directed 
a  verdict  in  favor  of  the  defendant  in  the  contingency  named  and  we 
fail  to  perceive  how  it  is  subject  to  the  interpretation  suggested. 

For  the  error  in  the  charge  pointed  out,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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J.  W.  McCommas  v.  Mary  Curtis  et  al. 

Decided  June  30,  1910. 

1. — Partition — Plea  in  Bar. 

In  an  action  for  partition  of  land  by  one  claiming  under  a  deceased  hus- 
band against  a  surviving  wife,  the  wife  answered  that  the  land  sought  to  be 
partitioned  was  the  homestead  of  herself  and  the  deceased  husband;  that  she 
was  then  occupying  said  land  as  her  homestead;  that  her  deceased  husband 
by  will,  duly  probated,  devised  his  community  interest  in  the  land  to  her,  the 
defendant,  for  the  term  of  her  natural  life  upon  condition  that  she  did  not 
marry  again,  and  that  she  had  never  married.  The  plaintiff,  treating  the  an- 
swer as  a  plea  in  abatement,  excepted  to  the  same  on  the  ground  that  it  was 
not  verified  by  affidavit,  and  was  not  filed  in  due  order  of  pleading,  and  was 
not  disposed  of  at  the  first  term  of  the  court.  Held,  the  answer  was  a  plea 
going  to  the  merits  of  the  suit  and  in  bar  of  plaintiff's  recovery  on  the  cause 
of  action  alleged,  and  therefore  it  was  not  error  to  overrule  the  exception. 

2. — Same — Premature  Action. 

A  deceased  husband  by  his  will,  duly  probated,  devised  his  interest  in  the 
community  homestead  to  his  wife  during  her  life,  and  at  her  death  to  be 
equally  divided  between  the  children  of  their  body.  The  will  contained  a  pro- 
viso that  in  the  event  the  wife  married  again,  the  testator's  interest  in  the 
land  should  be  divided  between  their  children,  and  that  the  wife  should  have 
and  receive  a  child's  part  only  in  the  land;  the  wife  never  married  again  and 
continued  to  occupy  the  home;  six  children  survived  the  husband;  one  of  them, 
a  daughter,  married  and  died  leaving  one  child  whicn  died  a  few  months  after 
its  mother.  In  a  suit  by  the  father  of  the  deceased  child  against  the  surviving 
wife  and  other  children  of  the  testator  to  ascertain  and  fix  definitely  his  in- 
terest in  the  land  and  for  partition,  held,  the  euit  was  prematurely  brought 
and,  therefore,  properly  dismissed  by  the  trial  court. 

3. — Homestead — Abandonment — Insufficient  Evidence. 

The  mere  fact  that  a  married  man  had  some  kind  of  business  in  a  town 
and  was  living  there  with  his  family  attending  to  it  at  the  time  of  his  death, 
would  not  necessarily  constitute  an  abandonment  of  his  rural  homestead. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

Meador,  Davis  &  Dedmon  and  J.  M.  Ricluirds,  for  appellant. — Appel- 
lees' plea  alleging  that  this  appellant's  suit  was  prematurely  brought 
is  a  dilatory  plea,  such  as  should  have  been  sworn  to,  and  such  as  should 
have  been  tried  before  the  main  issue  on  its  merits  was  tried,  but  not 
having  been  sworn  to  nor  filed  in  its  order  of  pleading  nor  having  been 
called  to  the  attention  of  the  court  and  acted  thereon  by  it  at  a  prior 
term  thereof,  towit:  October  term,  1908,  when  filed,  it  was  reversible 
error  on  the  part  of  the  trial  court  to  consider  same  at  the  March  term, 
A.  D.  1909.  Rule  24  for  the  District  Courts  of  Texas,  84  Texas,  712; 
Howard  v.  Britton,  71  Texas,  286;  Blum  v.  Strong,  71  Texas,  321; 
Peveler  v.  Peveler,  54  Texas,  53. 

The  court  erred  in  sustaining  said  plea  in  abatement  and  in  dismissing 
appellant's  cause  of  action  and  in  finding  as  a  matter  of  law  that  he  could 
not  have  partition  of  the  land  sued  for  until  after  the  death  or  remar- 
riage of  appellee,  Mary  Curtis.    Monday  v.  Vance,  92  Texas,  428 ;  Simon- 
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ton  v.  White,  93  Texas,  57;  Morris  v.  Eddins,  18  Texas  Civ.  App.,  40,  41 
(44  S.  W.,  203) ;  May  v.  San  Antonio,  etc.,  Co.,  83  Texas,  505-6;  Bufford 
v.  Holliman,  10  Texas,  560. 

Where  joint  owners  of  land  out  of  possession,  seeing  other  joint  owners 
in  possession  setting  up  a  claim  of  title  to  the  whole,  and  also  executing 
deeds  purporting  to  convey  the  entire  interest  to  separate  parts  thereof 
to  different  grantees  who  take  possession  claiming  a  fee  simple  title, 
such  joint  owner,  although  a  remainderman  whose  interest  is  thus  de- 
nied, has  the  immediate  right  to  sue  for  an  immediate  partition  and 
definite  declaration  and  recovery  and  possession  of  such  interest,  failure 
to  do  which  might  jeopardize  his  interest.  Simonton  v.  White,  53  S. 
W.,  339;  id.  668;  Smith  v.  Gaines,  38  N.  J.  E.,  65;  Allen  v.  Libbey, 
140  Mass.,  82;  Calland  v.  Conway,  14  B.  I.,  9;  15  Enc.  of  Law,  p.  128, 
note  82;  Mayes  v.  Manning,  11  S.  W.,  136;  Bey  v.  McLafferty,  12  Atl. 
(note),  464/ 

Hood  &  Shaile,  for  appellees. 

LEVY,  Associate  Justice. — The  suit  was  in  trespass  to  try  title  to 
certain  real  estate,  and  for  partition.  Appellees  answered  by  plea  of 
not  guilty,  statutes  of  limitation,  and  by  a  special  answer  alleging  that 
the  interest  of  appellant,  if  any,  in  the  land  was  derivable  through  the 
will  of  John  Curtis,  and  that  by  the  terms  of  the  will  such  interest  could 
not  now  be  determined  and  fixed  by  the  court,  and  that  the  land  was  not 
now  legally  subject  to  partition.  The  trial  was  to  the  court  without  a 
jury,  and  the  court  concluded  that  appellant  had  an  undivided  interest 
in  the  land,  but  that  the  suit  was  prematurely  brought  by  appellant,  and 
the  land  was  not  now  legally  subject  to  partition,  and  entered  a  judg- 
ment accordingly,  taxing  appellant  with  costs. 

The  evidence  shows  that  Mary  Curtis  and  her  deceased  husband,  John 
Curtis,  who  died  in  1882,  were  at  the  time  of  his  death  the  owners  of 
the  land  in  controversy,  same  being  community  property,  and  that  it 
was  their  homestead  at  the  time  of  the  death  of  the  husband.  Mary 
Curtis  has  since  the  death  of  her  husband  made  her  home  on  the  premises, 
and  has  never  married  again.  John  W.  Curtis,  the  husband,  by  will, 
duly  probated,  devised  his  interest  in  the  land  to  his  wife,  Mary  Curtis, 
during  life,  and  at  her  death  to  be  equally  divided  between  the  children 
of  their  body.  The  will  had  the  proviso  that  in  the  event  Mary  Curtis 
married  again  the  testator's  interest  in  the  land  should  be  divided  be- 
tween their  children,  and  that  the  wife  should  have  and  receive  a  child's 
part  only  in  the  land.  At  the  time  of  the  death  of  John  W.  Curtis  there 
were  six  children  of  the  marriage  surviving  him.  Appellant  married  one 
of  the  daughters,  and  she  died  in  1892  leaving  a  girl,  the  only  child  of 
the  marriage,  who  died  about  six  months  later.  Appellant  claims  title 
through  his  daughter,  and  under  the  will.  After  the  death  of  appel- 
lant's wife,  Mary  Curtis  by  deed  joined  in  by  her  other  children,  except 
appellant,  transferred  about  36  acres,  or  about  one-fifth  of  the  land,  to 
other  parties  who  also  are  parties  defendant  in  the  case. 
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After  stating  the  case. — As  a  bar  to  the  right  to  have  any  present  par- 
tition of  the  land,  the  appellees  plead  specially  that  the  land  in  suit  was 
the  homestead  of  John  W.  Curtis  and  Mary  Curtis;  that  Mary  Curtis 
is  now  occupying  same  as  such ;  that  John  W.  Curtis  by  will,  duly  pro- 
bated, devised  his  community  interest  in  the  land  to  his  wife  during  her 
natural  life,  upon  condition  that  she  do  not  remarry;  and  that  she  is 
still  living  and  has  never  married  again.  The  appellant  excepted  to  the 
pleading  on  the  ground  that  it  "had  not  been  verified  by  affidavit,  and 
was  not  filed  in  due  order  of  pleading,  and  was  not  called  and  disposed 
of  at  the  first  term  of  court."  By  the  first  assignment  complaint  is  made 
that  the  court  "erred  in  considering  the  appellees'  plea  in  abatement" 
for  the  reasons  specified.  If  it  is  intended  by  the  assignment  to  com- 
plain of  the  ruling  of  the  court  on  the  exception,  then  we  would  be  re- 
quired to  indulge  the  presumption  that  appellant  had  abandoned  the 
motion  to  strike  out,  as  the  record  fails  to  show  any  action  or  ruling  of  the 
court  thereon.  However,  it  should  be  said  that  the  plea  wag  properly 
a  plea  going  to  the  merits  of  the  suit  and  in  bar  of  appellant's  recovery 
on  the  cause  of  action  alleged,  and  it  was  not  error  to  refuse  to  strike 
out  for  the  reasons  specified. 

The  second  assignment  complains  that  the  court  erred  (1)  "in  sus- 
taining said  plea  in  abatement  and  in  dismissing  appellant's  cause  of 
action,"  and  (2)  in  finding  as  a  matter  of  law  that  he  could  not  have 
partition  of  .the  land  sued  for  until  after  the  death  or  remarriage  of 
appellee  Mary  Curtis.  The  assignment  presents  the  one  point  of  whether 
appellant  was  entitled,  in  the  facts,  to  have  (1)  now  declared  and  de- 
fined his  right  and  interest  in  the  land  in  suit,  and  (2)  immediate  par- 
tition of  such  interest.  The  facts  appear  in  the  record  undisputed. 
The  appellant  was  claiming  title  through  his  deceased  daughter  under 
the  will  of  John  W.  Curtis.  The  will  devised  the  land  to  Marv  Curtis, 
mother-in-law  of  appellant,  for  her  life,  provided  she  remained  a  widow, 
and  in  the  event  of  remarriage  to  receive  a  child's  part  only  along  with 
appellant's  wife  and  the  other  children.  Appellant's  wife  died,  leaving 
an  only  child  succeeding  to  her  rights,  and  through  this  child  appellant 
claims.  This  land  was  also  the  homestead  of  John  W.  and  Marv  Curtis, 
and  Mary  Curtis  since  the  death  of  her  husband  has  lived  on  same  and 
has  not  married  again.  The  court  ruled  on  the  facts  that  the  suit  of  ap- 
pellant was  prematurely  brought  and  that  he  was  not  legally  entitled 
to  now  have  his  specific  interest  in  the  land  declared  and  fixed,  nor  to 
have  immediate  partition  of  his  interest.  This,  we  think,  was  not  error. 
By  the  terms  of  the  will,  and  under  which  appellant  claimed,  the  definite 
and  specific  interest  of  appellant  was  one  determinable  upon  a  condition 
that  might  or  might  not  happen.  If  Mary  Curtis  did  not  marry  again, — 
and  the  court  could  not  judicially  determine  that  in  the  future  she  would 
not, — then  appellant  was  entitled  to  a  one-sixth  interest  in  the  land  in 
suit,  or  a  one-twelfth  undivided  interest  in  the  whole  tract.  If  Mary 
Curtis  married  again,  then  appellant's  interest,  by  the  terms  of  the  will, 
was  a  one-seventh  undivided  interest  in  the  land  in  suit,  or  a  one-four- 
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teenth  undivided  interest  in  the  whole  tract.  In  this  attitude  the  other 
heirs  had  a  right  to  resist  the  fixing  and  declaring  a  specific  interest  to 
appellant  against  them  of  a  one-sixth  interest,  and  the  court  properly 
refused  to  so  fix  his  interest  at  the  present  time  in  the  facts.  Appellant 
was  not  entitled  to  have  immediate  partition  on  this  ground,  and  further 
because  the  land  in  suit  was  occupied  by  Mary  Curtis  as  a  homestead, 
as  it  was  of  herself  and  husband,  and  she  also  by  the  will  had  a  life 
estate  at  the  time  in  the  land  in  suit.  Here  Mary  Curtis  owned  in  her 
own  right  a  one-half  undivided  interest  in  the  whole  tract,  as  survivor 
of  the  community,  and  had  a  life  interest,  by  the  terms  of  the  will,  in 
the  remaining  half.  Appellant  had  no  right  or  interest  in  any  part  of 
the  tract  except  in  the  one-half  held  by  Mary  Curtis  for  life,  and  which 
was  subject  to  her  life  estate.  The  right  of  Mary  Curtis,  therefore,  to 
possess  the  entire  property,  existed  at  the  time  of  the  suit  and  trial,  and 
no  legal  right  to  appellant  to  have  immediate  partition  existed.  Tieman 
v.  Baker,  63  Texas,  641.  Appellant  contends  that  he  was  entitled  to 
have  partition  at  least  of  the  portion  of  the  tract  transferred  by  deed  by 
Mary  Curtis.  Mary  Curtis  had  the  right  to  sell  her  life  interest,  and 
such  interest  only  passed  to  the  purchasers,  and  the  purchasers  were  en- 
titled to  her  exclusive  right  of  possession  during  her  lifetime. 

The  third  assignment  complains  of  a  finding  by  the  court  that  Mary 
Curtis  and  her  children  acquired  title  to  44  acres  off  the  west  end  of  the 
McFarland  and  Walker  survey  under  the  statute  of  three  years'  limita- 
tion. The  record  does  not  bear  out  the  contention  that  the  court  made 
any  finding  of  adverse  holding  by  limitation.  On  the  contrary,  the 
court  finds  that  appellant  has  a  one-twelfth  undivided  interest  in  the 
land  against  all  the  appellees. 

The  fourth  assignment  complains  of  the  court's  findings  that  the  land 
in  controversy  was  the  homestead  of  John  W.  Curtis  at  the  date  of  his 
death.  In  the  absence  of  a  statement  of  facts,  as  here,  we  can  not  say 
the  finding  is  unsupported  by  any  evidence,  or  contrary  to  the  evidence. 
The  meager  finding  of  the  court  "that  at  the  time  of  the  death  of  John 
W.  Curtis  he  was  living  with  his  family  in  Mineral  Wells,  Texas,  where 
he  was  engaged  in  business/'  is  not  inconsistent  with  the  finding  that 
the  land  in  suit  in  Parker  County  was  his  homestead.  The  mere  fact 
that  he  had  some  kind  of  business  in  Mineral  Wells  and  that  he  was 
living  there  with  his  family  attending  to  it  at  the  time  of  his  death,  would 
not,  as  a  matter  of  law,  constitute  an  abandonment  of  his  homestead  in 
Parker  County.  He  may  have  been  only  temporarily  in  Mineral  Wells 
with  the  intention  of  returning  to  his  home  in  Parker  County,  for  aught 
that  could  be  said  in  the  record  to  the  contrary.  Even  though  it  was  not 
a  homestead,  still  Mary  Curtis  had  a  life  interest  by  the  will,  and  was 
entitled  to  hold  it  against  partition. 

The  fifth  assignment  complains  that  the  court  erred  in  overruling 
the  motion  to  reform  and  correct  the  judgment.  The  assignment  can 
not  be  sustained  for  the  reasons  urged.  But  we  think  on  our  own  motion 
the  judgment  as  worded  is  probably  capable  of  a  construction,  in  the 
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future,  that  would  operate  to  some  deprivation  of  appellant's  rights,  and 
not  intended,  and  that  it  should  be  here  refused  to  the  extent  that  it  be 
made  clearer  of  expression  and  free  of  doubtful  meaning.  It  is  there- 
fore ordered  that  the  judgment  of  the  court  below  be  reformed  by  simply 
adjudging  that  appellant's  suit  be  dismissed,  without  prejudice  to  any 
future  suit  in  trespass  to  try  title,  or  partition,  to  the  land,  as  the  legal 
right  thereto  between  the  parties  might  arise,  because  prematurely  in- 
stituted, and  that,  as  adjudged,  the  appellant  pay  all  costs. 
The  judgment  of  the  court  below,  as  here  reformed,  is  affirmed. 

Reformed  and  affirmed. 


Bobebt  F.  Alley  et  al.  v.  George  L.  Mayfield  et  al 

Decided  July  2,  1010. 

1.— Disqualification  of  District  Judge — Exchange  by  Judges — Constitu- 
tion. 

When  a  district  judge  is  disqualified  to  try  a  case  pending  in  his  district, 
the  Governor  may  appoint  another  district  judge  to  try  said  case.  Article 
1069,  revised  Statutes,  and  the  amendment  thereof  in  1897,  are  not  in  viola- 
tion of  section  11,  article  V,  of  the  Constitution,  giving  to  litigants  the  right 
to  agree  upon  a  suitable  person  to  try  a  case  in  which  the  regular  judge  is 
disqualified. 

2.— Powers — Commissioners  Court — Building  Court  House  and  Jail— Issu- 
ance of  Bonds. 
There  is  nothing  in  the  statutes  of  this  State  which  requires  a  Commis- 
sioners9 Court  to  provide  separate  buildings  for  a  courthouse  and  jail;  they 
may  be  built  under  the  same  roof  if  such  a  structure  is  deemed  expedient  by 
the  court;  and,  hence,  bonds  issued  for  the  construction  of  such  a  building 
would  not  for  that  reason  alone  be  illegal. 

Appeal  from  the  District  Court  of  Hale  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning,  presiding  on  exchange. 

Harris,  Harris  &  Young,  Y.  W.  Holmes  and  J.  C.  George,  for  ap- 
pellants. 

Graham  &  Dalton  and  Webb  &  Joiner,  for  appellees. 

CONKER,  Chief  Justice. — This  is  an  appeal  from  an  order  of  the 
Hon.  J.  N.  Browning,  Judge  of  the  Forty-seventh  Judicial  District, 
pitting  in  exchange  with  the  Hon.  L.  S.  Kinder,  Judge  of  the  Sixty- 
fourth  Judicial  District,  who  was  disqualified,  dissolving  a  temporary 
injunction  sued  out  at  the  instance  of  appellants  restraining  appellees, 
George  L.  Mayfield  and  others,  the  county  judge  and  county  commis- 
sioners of  Hale  County,  from  selling  certain  bonds  that  had  been  issued 
for  the  erection  of  a  courthouse  and  jail,  or  from  using  the  proceeds  of 
said  bonds,  if  sold ;  from  contracting  or  proceeding  under  a  contract,  if 
made,  for  the  erection  of  such  courthouse  and  jail;  from  levying  taxes 
for  the  payment  of  said  bonds,  etc. 
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Appellants  alleged  in  substance  that  in  October,  1908,  there  was  an 
election  held  in  Hale  County  for  the  purpose  of  determining  whether 
there  should  be  issued  sixty  thousand  dollars  in  bonds  to  be  known  as 
courthouse  bonds  for  the  purpose  of  raising  money  to  build  a  courthouse 
for  said  count v,  and  also  whether  there  should  be  issued  fifteen  thousand 
dollars  in  bonds  to  be  known  as  jail  bonds  for  the  purpose  of  raising 
money  to  build  a  jail  house  for  said  county;  that  under  the  pretended 
authority  of  this  election  said  Commissioners'  Court  had  issued  bonds 
in  the  amounts  stated  and  had  either  contracted  or  were  about  to  con- 
tract for  the  erection  of  the  courthouse  and  jail ;  that  the  orders  for  the 
election  and  declaring  the  favorable  result  were  invalid;  that  the  ques- 
tions were  submitted  separately,  notwithstanding  which,  appellees  either 
had  or  were  about  to  contract  for  the  erection  of  a  courthouse  for  a  sum 
in  excess  of  the  amount  of  bonds  authorized  for  that  purpose,  and  to 
misappropriate  the  proceeds  of  the  bonds  for  the  jail  in  the  erection 
of  said  courthouse,  etc. 

On  the  filing  of  the  petition  and  the  order  for  temporary  injunction, 
which  was  some  two  months  after  the  order  had  been  made,  the  Hon. 
L.  S.  Kinder,  forthwith  certified  to  the  Governor  his  disqualification, 
and  the  Governor  directed  the  Hon.  J.  N".  Browning  to  exchange  with 
Judge  Kinder  for  the  trial  of  the  cause.  Appellees  thereafter  filed  a 
verified  answer  denying  the  material  allegations  of  appellants'  petition 
for  injunction;  affirmed  the  legality  of  the  several  proceedings  prior  to 
and  subsequent  to  the  election  referred  to ;  and  alleged  in  substance  that 
bonds  had  been  issued  and  contracts  made  with  certain  parties  named 
for  the  erection  of  a  building  designated  as  a  courthouse,  and  jail ;  that 
while  the  contemplated  building  included  both  courthouse  and  jail  within 
the  same  walls  and  under  the  same  covering,  they  were,  nevertheless, 
distinct;  that  the  plan  of  the  building  contemplated  that  the  jail  should 
be  constituted  of  one-half  of  the  ground  floor  of  the  building,  entirely 
segregated  in  its  arrangement  and  by  walls  from  the  other  parts  of  the 
ground  floor;  that  the  jail  was  to  have  heating,  cells,  and  other  appliances 
appropriate  for  and  suitable  to  jails  alone;  that  the  proportionate  cost 
of  the  jail  as  thus  arranged  and  contemplated  approximated  the  fifteen 
thousand  dollars  authorized  by  said  election ;  appellees,  therefore,  moved 
that  the  injunction  be  dissolved.  The  motion  was  set  down  for  hearing 
and  appellants  appeared  and  objected  to  the  Hon.  J.  N.  Browning  sitting, 
and  otherwise  contested  the  motion  to  dissolve.  The  objections  were 
overruled,  however,  and  the  prayer  of  appellees  granted  upon  their 
answer  and  its  supporting  affidavits. 

The  material  questions  presented  by  this  appeal  are,  first,  whether 
the  Governor  was  authorized  to  direct  the  Hon.  J.  N".  Browning  to  ex- 
change with  the  Hon.  L.  S.  Kinder  whose  district  adjoined  that  of  Judge 
Browning,  and  thus  empower  the  said  Browning  to  try  this  case;  and, 
second,  whether  the  injunction  was  properly  dissolved  under  the  facts  as 
alleged  by  appellees  and  evidently  found  by  the  court. 

As  to  the  first  question  we  will  be  brief.     Appellants'  contention  is 
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that  section  11  of  article  V  of  the  amended  Constitution  is  self-enacting 
in  the  particular  under  consideration,  and  confers  the  right  upon  liti- 
gants of  agreeing  upon  a  suitable  person  to  try  cases  in  which  the  regu- 
lar judge  is  disqualified;  that  the  act  of  the  Governor  directing  the  ex- 
change deprived  them  of  that  right ;  and  that  the  article  of  our  statute 
(Revised  Statutes,  article  1069)  which  undertakes  to  authorize  the  Gov- 
ernor in  cases  of  disqualification  to  direct  exchanges,  is  unconstitutional. 
That  part  of  the  article  of  the  Constitution  relied  upon  is  as  follows: 
"When  the  judge  of  a  District  Court  is  disqualified  by  any  of  the  causes 
above  stated,  the  parties  may,  by  consent,  appoint  a  proper  person  to 
try  said  case;  or,  upon  their  failing  to  do  so,  a  competent  person  may  be 
appointed  to  try  the  same  in  the  county  where  it  is  pending  in  such 
manner  as  may  be  prescribed  by  law.  And  the  district  judges  may  ex- 
change districts  or  hold  courts  for  each  other,  where  they  may  deem  it 
expedient,  and  shall  do  so  when  required  by  law." 

Until  1897  the  statute  (Revised  Statutes,  1895,  article  1069)  was  in 
accord  with  the  article  of  the  Constitution  quoted,  but  in  that  year  the 
Legislature  amended  the  article  under  which  the  Governor  acted  in  the 
present  case  so  as  to  read :  "Whenever  any  case  or  cases,  civil  or  criminal, 
are  pending  in  which  the  district  judge  is  disqualified  from  trying  the 
same,  no  change  of  venue  shall  be  made  necessary  thereby;  but  the  judge 
presiding  shall  immediately  notify  that  fact  to  the  Governor,  whereupon 
the  Governor  shall  designate  some  district  judge  in  an  adjoining  dis- 
trict to  exchange  and  try  such  case  or  cases,  and  the  Governor  shall  also 
notify  both  of  said  judges  of  such  order,  and  it  shall  be  the  duty  of  said 
judges  to  exchange  districts  for  the  purpose  of  disposing  of  such  case 
or  cases ;  and  in  case  of  sickness  or  other  reasons  rendering  it  impossible 
to  exchange,  then  the  parties  or  their  counsel  shall  have  the  right  to 
select  or  agree  upon  an  attorney  of  the  court  for  the  trial  thereof." 

This  statute  on  original  hearing,  Ramsey,  Justice,  dissenting,  was 
held  violative  of  the  section  of  the  Constitution  above  quoted  by  the 
Court  of  Criminal  Appeals  in  the  recent  case  of  Oats  v.  State,  56  Texas 
Crim.  Rep.,  571  (121  S.  W.,  370),  but  on  rehearing  in  an  able  and  elab- 
orate opinion  by  Justice  Ramsey,  it  was  held  otherwise,  thus  affirming 
the  constitutional  right  of  the  Governor  to  direct  exchanges  such  as  made 
in  this  case.  The  question  was  also  directly  decided  adversely  to  appel- 
lants* contention  by  the  Court  of  Civil  Appeals  in  the  case  of  Krugel  v. 
Nash,  72  S.  W.,  601;  see  also  Savage  v.  Umphres,  62  Texas  Civ.  App., 
209,  by  this  court.  So,  regardless  of  the  fact  that  the  record  herein 
wholly  fails  to  show  that  appellees  either  had  or  would  agree  with  ap- 
pellants upon  a  qualified  person  to  try  this  case,  we  hold,  on  the  authority 
of  the  cases  cited,  that  there  was  no  error  in  the  court's  action  in  over- 
ruling appellant's  objections  to  Judge  Browning  presiding. 

The  second  question  appellants  present  may,  we  think,  also  be  disposed 
of  briefly.  The  facts,  as  we  must  imply  them  from  the  court's  judg- 
ment, are,  as  before  stated,  substantially  as  set  forth  in  appellees'  answer 
and  supporting  affidavits;  that  is,  that  the  submission,  election,  and 
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other  proceedings  relating  to  the  question  of  whether  bonds  in  the  stated 
amounts  should  be  issued,  were  all  regular ;  that  likewise  no  other  cause 
of  complaint  justly  arises,  unless  it  is  that  the  Commissioners'  Court 
transcended  its  powers  in  providing  for  the  construction  of  a  courthouse 
and  jail  composed  of  a  single  building.  So  far  as  we  know  the  question 
has  never  been  judicially  determined  in  this  State,  but  we  have  con- 
cluded that  we  must  determine  it  adversely  to  appellants'  contention. 

The  Constitution,  section  18,  article  V,  declares  that  the  Commis- 
sioners' Court  shall  exercise  such  powers  and  jurisdiction  over  all  county 
business  as  may  be  conferred  by  the  Constitution  or  laws  of  this  State. 
We  have  no  constitutional  provisions  specifying  the  powers  of  the  Com- 
missioners' Court  in  providing  courthouses  and  jails,  which  clearly  are 
subjects  of  county  concern  and  of  county  business,  and  we  must  there- 
fore look  to  the  statutes  for  the  specific  powers  and  limitations,  if  any, 
that  relate  to  the  subject. 

Revised  Statutes,  article  877,  so  far  as  here  applicable,  reads:  "The 
County  Commissioners'  Court  of  anv  county  in  this  State  is  hereby  an- 
thorized  and  empowered  to  issue  the  bonds  of  said  county  for  the  follow- 
ing purposes:  1.  For  the  erection  of  a  county  courthouse  and  jail,  or 
either."  The  power  to  issue  bonds  has  by  subsequent  amendment  been 
made  subject  to  a  vote  of  the  qualified  electors  of  the  county  who  are 
property  taxpayers,  but  as  these  amendments  do  not  affect  the  question 
we  need  not  further  refer  to  them. 

Article  881,  Revised  Statutes,  reads:  "The  Commissioners'  Court 
shall  levy  annual  ad  valorem  taxes  sufficient  to  pay  the  interest  on  said 
bonds  and  create  a  sinking  fund  for  their  redemption ;  which  said  taxes 
shall  not  exceed,  for  courthouse  and  jail  bonds,  one-fourth  of  one  per 
cent." 

Further  than  these  articles  of  the  statutes  we  find  no  reference  to  the 
subject.  Nothing  in  these  statutes,  as  we  construe  them,  requires  the 
Commissioners'  Court  to  provide,  in  cases  where  both  are  necessary, 
separate  buildings  for  courthouses  and  jails.  The  terms,  "courthouse 
and  jail,"  are  used  conjunctively  in  both  statutes  quoted,  thus  implying 
as  we  think,  if  the  exigencies  of  the  case  so  required  and  if  the  taxable 
values  of  the  county  be  sufficient  under  the  laws  limiting  the  amount 
of  bonds  that  mav  be  issued,  not  onlv  that  the  bonds  mav  lawfully  be 
designated,  voted  upon,  and  issued,  as  a  single  issue,  but  also  that  the 
double  purpose  of  providing  a  courthouse  and  jail  may  be  accomplished 
by  the  erection  of  a  single  building.  The  question  would  seem  to  be 
merely  one  of  expediency  or  policy  falling  within  the  general  powers 
and  general  discretion  confided  in  the  Commissioners'  Court  by  the  Con- 
stitution and  laws  over  the  county  affairs;  and  inasmuch  as  appellees' 
answer  shows  that  there  existed  a  necessity  for  the  erection  of  a  court- 
house and  jail  for  Hale  County,  and  that  the  cost  of  the  jail  amounted 
proportionately  to  the  proceeds  of  the  jail  bonds,  we  think  the  judgment 
dissolving  the  injunction  must  be  affirmed. 

Affirmed. 
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B.  Snow  v.  C.  F.  Rudolph. 

Decided  July  2,  1910. 

1.— Parties — Splitting  Cause  of  Action — Harmless  Vice,  When. 

Any  vice  in  filing  two  suits  in  the  names  of  two  plaintiffs  instead  of  one 
suit  by  the  plaintiffs  jointly  on  a  common  cause  of  action  is  cured  and  ren- 
dered harmless  when  one  of  said  plaintiffs  acquires  the  interest  of  the  other 
in  the  cause  of  action  pending  the  suits  and  consolidates  the  two  suits  and 
prosecutes  them  as  one,  the  question  of  cost  not  being  raised  by  the  defendant. 

2.— Consolidation  of  Suits — Same  Cause  of  Action — Waiver  of  Citation. 

Where  two  suits  are  filed  by  separate  plaintiffs  upon  the  tame  cause  of 
action,  and  one  of  the  plaintiffs  acquires  the  interest  of  the  other  in  the  cause 
of  action,  an  amended  petition  by  such  plaintiff  setting  up  said  fact  and  ask- 
ing that  the  suits  be  consolidated  and  that  he  be  allowed  to  prosecute  it  in 
his  name  alone,  would  not  set  up  a  new  cause  of  action  nor  require  that  the 
defendant  be  cited  to  answer  the  same.  An  objection  that  defendant  had  not 
been  cited  to  answer  an  amended  petition  comes  too  late  after  defendant  had 
filed  and  urged  exceptions  to  said  petition. 

3.— Erroneous  Judgment — Eemittitur — Practice. 

An  error  in  refusing  to  quash  an  attachment  and  in  foreclosing  the  at- 
tachment lien  may  be  cured  by  a  timely  remittitur  of  the  liens  and  all  rights 
thereunder. 

4.— Pleading — Proof — Substance  of  Issue. 

The  character  of  a  deposit  alleged  by  plaintiff  to  have  been  made  by  him 
in  a  bank,  being  mere  matter  of  inducement  and  having  no  real  bearing  upon 
the  main  issue  in  the  case,  it  was  not  error  to  permit  the  plaintiff  to  prove 
that  he  deposited  his  note,  and  not  money  as  he  had  alleged. 

5.-— Principal  and  Agent — Sale  by  Agent  to  Himself — Who  Can  Complain. 

The  rule  that  an  agent  can  not  sell  his  principal's  property  to  himself 
can  not  be  invoked  by  a  stranger.     The  principal  alone  can  complain. 

Error  from  the  District  Court  of  Sherman. County.  Tried  below  be- 
fore Hon.  D.  B.  Hill. 

Tatum  &  Tatum,  for  plaintiff  in  error. — Where  the  party  suing  has 
no  standing  in  court,  that  is,  a  right  to  sue  his  debtor,  he  can  not  by 
amending  his  petition  maintain  the  action  without  new  service  upon 
the  defendant.     Hanner  v.  Summerhill,  7  Texas  Civ.  App.,  235. 

A  plaintiff  can  not  purchase  his  partner's  interest  in  a  claim  against 
the  defendant  after  they  have  split  up  the  claim  and  each  partner  has 
brought  a  suit  against  the  same  defendant  for  their  respective  interest, 
and  ask  that  the  two  suits  be  consolidated  and  tried  in  the  name  of  the 
party  who  claims  to  have  purchased  his  partner's  interest  in  the  said 
claim.    Hearne  v.  Erhard,  33  Texas,  61. 

The  rights  of  the  parties  are  fixed  at  the  commencement  of  the  suit, 
and  no  sale  to  plaintiff  by  Loomis,  pending  the  suit,  could  entitle  plain- 
tiff to  amend  his  petition  and  sue  as  sole  plaintiff,  or  to  have  the  two 
cases  consolidated  as  one,  and  proceed  in  the  name  of  C.  F.  Rudolph, 
as  sole  plaintiff.  Hearne  v.  Erhard,  33  Texas,  61 ;  Robertson  v.  Mc- 
Ilhenny,  59  Texas,  615;  Armstrong  v.  Bean,  50  Texas,  492. 
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The  court  erred  in  permitting  the  plaintiff  to  introduce  in  evidence, 
over  the  defendant's  objections,  a  note  which  was  shown  to  have  been 
executed  by  C.  F.  Rudolph  and  0.  F.-  Loomis,  payable  to  the  First  State 
Bank  at  Stratford,  for  the  sum  of  $500,  because  there  was  no  allegation 
in  plaintiff's  petition  that  such  note  had  been  executed  or  put  up  by 
the  said  plaintiff  and  0.  F.  Loomis  at  the  First  State  Bank  of  Strat- 
ford, as  part  of  the  earnest  money  or  purchase  money,  on  section  53, 
block  3  T,  T.  &  N".  0.  Ry.  Co.,  Sherman  County,  Texas;  and  because 
the  odIv  allegation  in  plaintiff's  petition  is  that  he  put  up  the  sum  of 
$500  in  money  as  a  part  of  the  earnest  or  purchase  price  of  said  section ; 
and  because  there  is  no  allegation  that  the  said  note  was  ever  afterwards 
put  up  in  lieu  of  the  money.  Mims  v.  Mitchell,  1  Texas,  446 ;  Hall  v- 
Jackson,  3  Texas,  311;  Mason  v.  Kleberg,  4  Texas,  86;  Roseborough  v. 
Gorman,  6  Texas,  314;  Gammage  v.  Alexander,  14  Texas,  418;  Ray 
v.  Young,  13  Texas,  549;  Brown  v.  Martin,  19  Texas,  345;  Shipman 
v.  Fulcord,  42  Texas,  249. 

The  court  erred  in  permitting  the  plaintiff  to  introduce  in  evidence, 
over  the  defendant's  objection,  a  written  contract,  purporting  to  have 
been  executed  on  the  10th  day  of  April,  1907,  for  the  purchase  of  sec- 
tion 53,  block  3  T,  T.  &  N.  0.  Ry.  Co.,  Sherman  County,  Texas,  from 
Ely  H.  Tuttle  to  Rudolph  and  Loomis,  for  the  reason  that  said  contract 
shows  on  its  face  to  have  been  executed  and  signed,  "Ely  H.  Tuttle  by 
C.  F.  Rudolph,  agent,"  and  the  sale  (if  made)  was  made  to  Rudolph 
and  Loomis,  and  therefore  there  could  have  been  no  sale  made  under 
the  said  contract,  as  the  said  plaintiff  herein  could  not  have  acted  as 
agent  for  Tuttle  in  the  said  sale  of  land  to  himself  and  partner  Loomis ; 
and  because  there  was  no  evidence  of  the  sale  of  said  land  to  plaintiff 
and  Loomis.  Armstrong  v.  O'Brien,  19  S.  W.,  268;  Green  v.  Hugo, 
17  S.  W.,  79. 

C.  F.  Rudolph  and  W.  W.  Moore,  for  defendant  in  error. — Since  a 
cause  of  action  pending,  may  under  certain  circumstances  be  assigned, 
and  prosecuted  by  the  purchaser,  he  thus  becoming  the  owner  of  the 
entire  claim  or  cause  of  action  where  he  was  before  but  the  owner  of 
a  part  of  it,  and  since  great  discretion  is  lodged  with  the  trial  court  as 
to  the  consolidation  of  suits,  it  seems  entirely  proper  and  well  within 
the  rules  that  such  cases  may  be  consolidated  after  such  assignment  of 
interest,  and  the  consolidated  case  prosecuted  in  the  name  of  the  pur- 
chaser as  sole  plaintiff,  there  being  no  "manifest  injustice"  to  the  de- 
fendant resulting  therefrom.  Art.  1454,  Revised  Civil  Statutes  of 
Texas ;  Young  v.  Gray,  65  Texas,  99 ;  Johnston  v.  Luling  Mfg.  Co.,  24 
S.  W.,  996;  Morris  v.  Wood,  1  App.  C.  C,  sec.  1311;  Texas  &  P.  Ry, 
Co.  v.  Hays,  2  App.  C.  C,  sec.  390 ;  Robertson  v.  Mcllhenny,  59  Texas, 
615;  Armstrong  v.  Bean,  59  Texas,  492;  art.  4647,  Revised  Civil  Stat- 
utes of  Texas ;  McLaury  v.  Watelskv,  87  S.  W.,  1045. 

It  is  sufficient  to  establish  an  allegation  of  the  pleading  according  to 
its  legal  effect,  and  where  there  is  no  material  variance  in  legal  effect 
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between  the  allegation  and  the  proof,  but  the  latter  in  intendment  and 
effect  supports  and  bears  out  the  former,  there  is  no  fatal  variance.  Ship- 
man  v.  Fulcrod,  42  Texas,  248;  Wiebusch  v.  Taylor,  64  Texas,  53; 
Minus  v.  Mitchell,  1  Texas,  446 ;  Mason  v.  Kleberg,  4  Texas,  86. 

SPEER,  Associate  Justice. — C.  F.  Rudolph  and  0.  F.  Loomis  each 
filed  a  suit  against  Dr.  E.  Snow  to  recover  the  sum  of  eight  hundred  and 
fifty  dollars  and  fifty-eight  cents,  for  which  the  defendant  was  alleged  to 
be  indebted  to  them  in  the  following  way :  It  was  alleged  that  one,  Eli 
Tuttle,  a  non-resident,  through  C.  F.  Rudolph,  his  local  agent,  had 
entered  into  a  contract  with  Rudolph  and  Loomis  whereby  a  certain 
tract  of  land  had  been  sold  to  said  Rudolph  and  Loomis,  upon  which 
contract  of  purchase  they  had  placed  a  forfeit  of  five  hundred  dollars, 
and  that  the  defendant  Snow  being  desirous  of  substituting  himself  as 
purchaser  for  the  land,  the  parties  agreed  amongst  themselves  that  Snow 
should  place  in  the  bank  five  hundred  dollars  in  lieu  of  the  deposit  of 
Rudolph  and  Loomis,  and  furthermore,  he  should  pay  the  balance  of  the 
purchase  money  to  Tuttle,  having  the  deed  made  directly  to  him,  after 
which  Snow  was  to  sell  the  land  and  divide  the  profits  equally  between 
himself  and  the  other  parties  after  allowing  himself  interest  on  the  money 
advanced  by  him  in  the  purchase.  It  was  alleged  the  defendant  had  sold 
the  land  at  a  profit  of  three  thousand  four  hundred  and  two  dollars  and 
thirty-four  cents  and  each  plaintiff  sought  to  recover  a  one-fourth  in- 
terest in  such  profit.  These  suits  were  subsequently  consolidated  in  the 
name  of  C.  F.  Rudolph  upon  his  allegation  that  he  had  purchased  the 
interest  of  0.  F.  Loomis  in  the  transaction;  and  from  a  judgment  in 
Rudolph's  favor  for  the  sum  of  one  thousand  three  hundred  and  twelve 
dollars  and  twenty-seven  cents  the  defendant,  Dr.  E.  Snow,  prosecutes 
this  writ  of  error. 

Whatever  may  have  been  the  vice  in  the  suits  originally  brought  by 
Rudolph  and  Loomis  against  plaintiff  in  error  in  respect  to  plaintiff  in 
error's  contention  that  the  cause  of  action  was  thus  split  to  his  prejudice, 
we  think  unmistakably  that  vice  was  cured  by  the  subsequent  consolida- 
tion of  the  cases,  and  we  see  no  reason  why  Rudolph  alone,  upon  be- 
coming the  owner  of  the  Loomis  interest  in  the  subject  matter  of  litiga- 
tion, could  not  prosecute  the  suit.  The  matter  of  costs,  if  that  could  be 
of  any  concern  at  all  in  the  present  case,  is  not  presented  in  such  a  way 
as  to  merit  consideration.  We  can  not  see  how  plaintiff  in  error's  rights 
in  this  respect  are  affected  at  all,  since  the  costs  are  awarded  against 
him. 

Plaintiff  in  error  next  insists  that  after  defendant  in  error's  amend- 
ment, wherein  he  set  up  the  purchase  of  the  Loomis  interest,  he,  the 
plaintiff  in  error,  should  have  been  again  cited,  since  it  was  a  setting 
up  of  a  new  cause  of  action.  There  is  obviously  no  merit  in  this  assign- 
ment, since  the  appearance  by  plaintiff  in  error  by  numerous  demurrers 
to  the  amended  petition  dispensed  with  the  necessity  for  a  new  service, 
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even  if  the  amendment  set  up  a  new  cause  of  action,  which  we  do  not 
think  it  did. 

Any  supposed  errors  with  reference  to  the  foreclosure  of  the  attach- 
ment lien  against  plaintiff  in  error  are  cured  by  the  remittitur  of  that 
lien  filed  by  defendant  in  error  in  the  District  Court  prior  to  plaintiff 
in  error's  taking  the  transcript  from  that  court. 

There  was  no  error  in  permitting  plaintiff  to  testify  that  he  and 
Loomis  executed  a  note  to  the  bank  for  the  five  hundred  dollars  alleged 
to  have  been  put  up  as  earnest  money,  as  against  the  defendant's  objec- 
tion that  the  allegations  were  that  it  was  a  cash  deposit,  since  the  sub- 
stance of  the  issue  only  need  be  proved;  and  besides,  this  was  a  matter 
of  inducement  only  and  had  little  or  no  bearing  whatever  upon  the  real 
issue  in  the  case,  thjat  is,  whether  or  not  defendant  Snow  substituted 
himself  as  purchaser  of  the  land  promising  to  pay  to  plaintiff  and  Loomis 
one-half  the  net  profits  of  the  venture. 

We  do  not  think  plaintiff  in  error  can  invoke  the  rule  of  law  that  an 
agent  can  not  make  a  sale  of  his  principal's  property  to  himself,  since 
that  is  a  question  between  the  agent  and  his  principal,  and  if  the  latter 
elects  to  waive  the  fraud  growing  out  of  the  duplicity  of  his  agent,  a 
stranger  can  not  complain.  The  transaction  as  to  plaintiff  in  error  is 
a  completed  one,  and,  as  before  stated,  the  vital  question  to  be  deter- 
mined is,  did  the  parties  to  this  suit  make  the  contract  alleged,  and  not 
whether  the  contract  between  Tuttle  and  Rudolph  and  Loomis  was  void- 
able for  Rudolph's  fraud. 

We  can  not  say  the  verdict  of  the  jury  is  unsupported  by  the  evidence* 
It  is  not  the  province  of  this  court  to  pass  upon  conflicts  in  the  evidence 
but  that  duty  devolves  upon  the  trial  court  and  jury.  The  testimony 
of  defendant  in  error  supports  the  verdict,  and  it  matters  not  that  the 
testimony  of- plaintiff  in  erroT  does  not  do  so. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


R.  F.  Rex  et  al.  v.  Henry  James  et  al. 

Decided  July  2,  1910. 


1. — Bailor  and  Bailee — Delivery  to  Wrong  Person — Liability. 

The   degree   of   diligence  which*  is   exacted  of   each  of  the  several  classes 
of  bailees  in  respect  to  the  care  of  the  thing  bailed  has  no  application  to  the 
rights    of   the   bailee   in   respect  to   its   return   and  delivery.     Every  bailee   is 
bound  at  his  peril  to  know  that  the  person  to  whom  he  delivers  the  chattel  is 
the   proper   person   to    receive   it,   and   if   he   delivers   it   to   the   wrong  person, 
though  acting  in  perfect  good  faith,  he  is  nevertheless  liable  for  its  conversion. 

2. — Same — Warehouseman. 

A  warehouseman  is  liable  for  conversion  of  property  where,  without  au- 
thority, he  delivers  it  either  negligently,  intentionally  or  by  mistake  to  one 
not  entitled  to  it,  and  he  is  liable  although  the  mistake  is  not  the  result  of 
any  want  of  ordinary  care  or  prudence  on  his  part.  This  rule  applied  in  sv 
suit  by  a  bailor  against  a  defendant  as  warehouseman  and  bailee  for  hire  for 
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the  value  of  certain  chattels  which  the  defendant  delivered  to  a  third  party, 
by  whom  they  were  converted. 

3. — Values — Testimony — Verdict. 

The  plaintiff  alone  testified  expressly  as  to  the  value  of  the  articles  in 
controversy;  other  witnesses  described  the  articles  but  did  not  place  a  value 
upon  them;  the  jury  returned  a  verdict  for  much  less  than  the  value  testified 
to  by  the  plaintiff.  Held,  the  appellate  court  would  not  disturb  the  verdict 
of  the  jury. 

4. — Practice  on  Appeal — Cross  Action. 

A  prayer  in  appellee's  brief  that  he  have  judgment  over  against  a  co- 
defendant  in  the  trial  court  for  such  sum  as  he  might  be  required  to  pay  under 
the  judgment,  will  be  denied  when  the  record  does  not  show  that  said  code- 
fendant  was  served  with  notice  of  the  appellee's  cross  action  in  the  trial  court, 
nor  that  said  codefendant  answered  thereto,  nor  that  the  appellee  appealed 
from  the  judgment  as  rendered  in  the  court  below. 

Appeal  from  the  County  Court  of  Taylor  County.    Tried  below  be- 
fore Hon.  T.  A.  Bledsoe. 

Cunningham  &  Oliver,  for  appellant  Bex. — Where  goods  are  stored  in 
a  warehouse  for  safe-keeping  for  an  agreed  compensation,  and  the  ware- 
houseman fails  or  refuses  to  redeliver  the  goods  to  the  bailor  or  true 
owner  in  accordance  with  the  contract  of  bailment,  it  is  no  excuse  for  the 
warehouseman  to  ehow  that  he  delivered  the  goods  to  a  third  person  not 
entitled  to  receive  them  and  who  appropriated  them  to  his  own  use  and 
benefit.  Such  a  delivery  is  a  conversion  and  renders  the  bailee  liable. 
Horsley  v.  Moss,  23  S.  W,,  1115;  Nelson  v.  King,  25  Texas,  662  to  664; 
Roberts  v.  Yarboro,  41  Texas,  453;  Freeman  v.  Perry,  25  Texas,  625; 
Wear  v.  Gleason,  52  Ark.,  364,  12  S.  W.,  757,  20  Am.  St.  Kep.,  187; 
Irvin  v.  Phelps  (Ky.),  45  S.  W.,  659;  Bank  of  Oswego  v.  Doyle,  91  N. 
Y.,  32  (last  portion),  43  Am.  Kep.,  639;  Jenkins  v.  Bacon,  111  Mass., 
373,  15  Am.  Rep.,  36  to  39;  Kowing  v.  Manley,  49  N.  Y.,  192,  10  Am. 
Rep.,  346;  "Bailments,"  3  Am.  &  Eng.  Enc.  Law,  754  and  758  (2nd 
ed.) ;  "Bailments/'  5  Cyc,  201  and  202  and  notes,  and  189  and  notes; 
"Warehouses  and  Warehousemen/'  30  Am.  &  Eng.  Enc.  Law,  57  (2nd 
ed.)  ;  Story  on  Bailment,  sec.  450;  Merchants  Nat'l  Bk.  v.  Carhart,  95 
Ga.,  394,  51  Am.  St.  Rep.,  95. 

Defendant  James,  having  accepted  plaintiff's  goods  and  taken  posses- 
sion of  said  warehouse  after  said  goods  had  been  stored  therein  for  safe- 
keeping for  an  agreed  compensation,  and,  knowing  these  facts,  under- 
took and  actually  entered  upon  the  trust  imposed  by  the  bailment,  and 
having  failed  and  refused  to  redeliver  to  plaintiff  the  goods  when  re- 
quested so  to  do,  as  provided  by  said  contract,  a  prima  facie  case  of 
negligence  is  established  against  him  and  the  burden  is  upon  him  to 
excuse  his  default  by  showing  that  such  failure  was  not  due  to  any  want 
of  ordinary  care  on  his  part,  and  having  failed  to  show  that  he  exercised 
such  care  by  a  preponderance  of  the  evidence,  he  is  liable.  Nelson  v. 
King,  25  Texas,  662  to  664 ;  Guaranty  Trust  Co.  v.  Diltz,  91  S.  W.,  596- 
597;  Hilslop  v.  Ordner,  67  S.  W.,  337;  Burnell  v.  N.  Y.  Cent.  By.  Co., 
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45  N.  Y.,  184,  6  Am.  Rep.,  65 ;  Boies  v.  Hartford,  etc.,  Ry.  Co.,  37  Conn., 
272,  9  Am.  Rep.,  349;  Bank  of  Oswego  v.  Doyle,  91  N.  Y.,  32,  43  Am. 
Rep.,  639 ;  "Warehouses  and  Warehousemen/'  30  Am.  &  Eng.  Enc*  T  lw 
(2nd  ed.),  53. 

Sayles  &  Sayles,  for  appellant  Heyck. — A  warehouseman  (who  is  a 
bailee  for  hire)  is  not  required  to  retain  in  his  own  possession  for  an 
indefinite  period  of  time  goods  stored  with  him,  but  such  warehouse- 
man may  sell  his  warehouse  and  cease  to  engage  in  the  business  of  bail- 
ment for  hire,  and  upon  the  delivery  of  possession  of  said  warehouse  and 
such  goods,  in  the  condition  in  which  they  were  originally  stored,  to  a 
person  capable  of  engaging  in  such  business  and  financially  responsible, 
such  original  warehouseman  is  not  liable  to  the  bailor  for  the  loss  or 
destruction  of  such  goods  after  such  original  warehouseman  ceased  to 
have  possession  of  said  goods.  Texas  &  P.  Ry.  Co.  v.  Wever,  3  Texas 
Civ.  App.  (White  &  Willson),  p.  85,  sec.  60;  Willett  v.  Rich,  142  Mass., 
356;  "Bailments,"  5  Cyc,  184  (11). 

Where  the  owner  of  a  warehouse  accepts  from  the  former  owner  of 
such  warehouse  a  list  of  goods  stored  in  said  warehouse  specifying  the 
goods  stored  and  the  rate  per  month  payable  by  the  bailor  as  storage 
charges,  and  takes  such  goods  into  his  possession,  such  bailment  is  a 
bailment  for  the  mutual  benefit  of  bailor  and  bailee,  and  is  not  a  bail- 
ment for  the  sole  benefit  of  the  bailor.  Prince  v.  Alabama  State  Fair, 
106  Ala.,  3-10, 17  So.,  449,  28  L.  R.  A.,  71C;  Smith  v.  Library  Board,  58 
Minn.,  108,  25  L.  R.  A.,  280;  "Bailments,"  5  Cyc,  175. 

A.  II.  Kirby  and  R.  W.  Ilaynie,  for  appellee  James. 

CONNER,  Chief  Justice. — In  November,  1896,  appellant  Rex  de- 
posited with  Theodore  Heyck,  as  warehouseman  and  bailee  for  hire,  cer- 
tain personal  property  to  be  kept  until  called  for.  Later  Heyck  sold  his 
warehouse  to  appellee  Henry  James  with  agreement,  as  Heyck  alleged, 
that  he,  James,  would  keep  and  deliver  the  property  to  the  owner.  James 
denied  that  in  receiving  the  goods  he  assumed  any  liability  therefor,  but 
it  is  undisputed  that  he  received  possession  of  the  warehouse  with  Rex's 
property  therein  and  that  he  accepted  a  list  of  all  the  articles  on  de- 
posit. Yet  later,  James  in  turn  sold  the  warehouse  and  delivered  posses- 
sion thereof,  together  with  the  personal  property  mentioned,  to  one,  H. 
H.  Miller,  husband  of  Mrs.  Grace  Miller  who  had  purchased  from  James. 
IT.  H.  Miller  converted  the  property  to  his  own  use,  and  appellant  Rex 
instituted  this  suit  for  the  value  of  the  property  he  had  so  deposited. 
The  trial  resulted  in  a  judgment  for  Rex  against  H.  H.  Miller  and  Mrs. 
Sophie  Heyck,  surviving  wife  and  successor  in  estate  of  Theodore  Heyck, 
who  had  died  in  the  meantime,  but  in  favor  of  Henry  James  as  against 
all  other  parties. 

Without  effort  to  dispose  of  the  assignments  in  order,  we  think  the 
judgment  in  this  ease  erroneous,  regardless  of  the  rejected  testimony  of 
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John  Sayles,  E.  A.  Heyck  and  others  to  the  effect  that  it  was  expressly 
understood  at  the  time  appellee  James  received  the  goods  in  controversy 
that  he  would  assume  responsibility  therefor  and  deliver  to  the  owner. 
The  undisputed  testimony  is  to  the  effect  that  he  did  receive  the  goods 
under  circumstances  making  him  liable  at  least  as  a  depositary  bailee, 
and  if  to  him  we  apply  the  rule  insisted  upon  in  his  behalf,  towit,  liability 
for  gross  negligence,  it  seems  almost,  if  not  quite,  undisputed  that  he  was 
guilty  of  gross  negligence  in  the  delivery  of  the  goods  to  Miller,  particu- 
larly in  the  absence  of  any  evidence  that  Miller  \^s  a  responsible  per- 
son, and  in  view  of  his  announced  purpose  of  disposing  of  the  goods. 

In  the  case  of  Wear  v.  Gleason,  in  the  Supreme  Court  of  Arkansas,  1 2 
S.  W.,  757,  it  was  held  that  a  gratuitous  bailee  or  depositary  without 
reward  was  guilty  of  gross  negligence  in  delivering  the  bailed  property 
to  an  apparent  stranger  without  effort  to  verify  his  claim  to  the  property 
and  without  inquiry  as  to  its  ownership.  It  was  said :  "He  thus  mani- 
fested a  culpable  indifference  to  the  safety  of  the  property  committed 
to  his  care,  which,  according  to  all  the  authorities  which  have  come  to 
our  notice,  makes  him  liable  for  the  value  of  the  goods/'  citing  a  num- 
ber of  cases,  including  the  case  of  Nelson  v.  King,  25  Texas,  655,  by  our 
Supreme  Court.  In  that  case  (Nelson  v.  King)  the  depositary  of  a 
chattel  was  held  liable  to  the  bailor  for  the  value  because  ot  a  delivery 
cf  the  property  to  one  not  the  owner,  and  it  has  been  cited  a  number  of 
times  with  approval  by  our  own  court.  See  Roberts  v.  Yarboro,  41  Texas, 
450;  Clay  v.  Gage,  1  Texas  Civ.  App.,  6«1  (20  S.  W.,  948).  Indeed, 
distinctions  in  the  degrees  of  care  required  of  the  several  classes 
of  bailees  would  seem  to  have  no  application  in  the  case  before 
us.  It  is  said  in  3  Am.  &  Eng.  Enc.  of  Law,  754,  2nd  ed.,  that : 
"The  degree  of  diligence  which  is  exacted  of  each  of  the  several  classes 
of  bailees  in  respect  to  the  care  of  the  thing  bailed  has  no  application  to 
the  rights  of  the  bailee  in  respect  to  its  return  and  delivery.  Every 
bailee  is  bound  at  his  peril  to  know  that  the  person  to  whom  he  delivers 
the  chattel  is  the  proper  person  to  receive  it,  and  if  he  delivers  it  to  the 
wrong  person,  though  acting  in  perfect  good  faith,  he  is  nevertheless 
liable  for  its  conversion."  Again  in  the  30  Am.  &  Eng.  Enc,  57,  2nd 
ed.,  it  is  said:  "A  warehouseman  is  liable  for  conversion  of  property 
where,  without  authority,  he  delivers  it  either  negligently,  intentionally, 
or  by  mistake  to  one  not  entitled  to  it,  and  he  is  liable  although  the 
mistake  is  not  the  result  of  any  want  of  ordinary  care  or  prudence  on 
his  part."  In  other  words,  the  duty  of  appellee  James  was  absolute  to 
either  return  the  goods  to  his  bailor  Heyck  or  to  deliver  them  to  the  true 
owner,  and  his  failure  to  do  so  renders  him  liable  at  the  suit  of  the 
bailor  for  the  value.  In  addition  to  the  authorities  we  have  alreadv 
cited,  see  Story  on  Bailments,  sections  41,  52,  61,  79,  96,  98,  102,  and 
105. 

Appellant  Eex  insists  that  the  uncontradicted  testimony  is  to  the 
effect  that  the  chattel  converted  was  of  the  value  of  three  hundred  and 
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twenty  dollars  and  seventy-five  cents  instead  of  one  hundred  and  fifty 
dollars  as  found  by  the  court,  and  that  the  judgment  should 
therefore  have  been  rendered  for  the  full  value  as  he  gave  it  in  his  testi- 
mony. We,  however,  are  not  prepared  to  adopt  his  proposition.  While 
it  seems  that  no  other  witness  testified  expressly  to  values,  the  articles 
were  described  by  some  of  the  witnesses  and  such  description  necessarily 
entered  into  the  determination  of  the  value.  Appellant  Rex's  estimate 
was  necessarily  largely  matter  of  mere  opinion,  and  affords  no  certain 
criterion.  We  feel,  Jherefore,  unable  to  say  that  it  affirmatively  appears 
that  the  judgment  is  wrong  in  this  respect. 

It  follows  from  the  foregoing  conclusions  that  the  judgment  of  the 
court  below  in  favor  of  appellant  Rex  as  against  Mrs.  Sophie  Heyck 
should  be  affirmed ;  that  the  judgment  in  favor  of  appellee  James  should 
be  reversed  and  here  rendered  in  favor  of  appellant  Rex  for  the  amount 
of  the  judgment  below;  that  appellant  Mrs.  Sophie  Heyck  should  have 
judgment  over  against  appellee  James  for  any  sum  she  may  be  required 
to  pay  under  this  judgment.  The  prayer  in  the  brief  of  appellee  James 
that  judgment  in  his  favor  over  against  H.  H.  Miller  be  rendered  for 
all  such  sums  as  he  may  be  required  to  pay  out  under  this  judgment 
must  be  denied  for  the  reasons  that  nothing  in  the  record  shows  service 
upon  Miller  of  appellee  James'  alternative  cross  action,  or  that  Miller 
answered  thereto,  and  no  appeal  from  the  judgment  as  rendered  was 
taken  bv  appellee  James.  Harris  v.  Schlinke,  95  Texas,  88;  Mayhew 
v.  Harrell,  57  Texas  Civ.  App.,  509  (122  S.  W.,  957) ;  Romar  v.  Morris, 
59  Texas  Civ.  App.,  378  (126  S.  W.,  663). 

Affirmed  in  pari,  and  reversed  and  rendered  in  pari. 


Kansas  City,  Mexico  &  Orient  Railway  Company  of  Texas  v. 

City  of  Sweetwater. 

Decided  July  2,  1910. 

1. — Bailroads — Bemoval  of  Offices  and  Shops — Injunction — Pleading. 

In  a  suit  by  a  city  to  restrain  by  injunction  a  railroad  company  from 
removing  its  general  offices,  shops  and  roundhouse  from  said  city  to  some  other 
place,  on  the  ground  that  said  company  had  contracted  with  said  city,  upon 
and  for  a  valuable  consideration,  to  establish,  keep  and  maintain  said  offices, 
shops  and  roundhouse  in  said  city,  petition  considered,  and  held  to  set  forth 
a  good  cause  of  action  entitling  plaintiff  to  the  injunction. 

2. — Same — Contract — Evidence — Statements  of  Officers. 

The  issue  being  whether  a  railroad  company  had  contracted  to  keep  and 
maintain  its  shops  and  other  buildings  at  a  certain  town  in  consideration  of 
the  town  granting  it  a  right-of-way  over  its  streets  and  alleys,  testimony  aa 
to  the  statements  of  the  president,  vice-president,  chief  executive  officer,  gen- 
eral attorney  and  one  of  its  directors,  concerning  the  erection  of  said  struc- 
tures and  improvements  in  the  town  and  the  company's  intention  with  respect 
thereto,  was  competent  and  relevant  evidence. 

8. — Same — Statute  of  Frauds. 

A  contract  capable  of  being  executed  and  which  was  in  fact  executed  by 
one  of  the  parties  thereto  within  a  year  of  its  making,  is  not  within  the  st&t- 
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ute  of  frauds.  This  rule  applied  to  a  contract  between  a  city  and  a  railroad 
company  whereby  the  company  agreed  to  build  and  maintain  its  shops  and 
other  structures  in  said  city  in  consideration  of  a  conveyance  by  the  city  to 
tlie  company  of  a  right-of-way  over  certain  streets  and  alleys. 

4. — Municipal  Corporation — Power  to  Contract. 

A  municipal  corporation  may  make  a  valid  and  binding  contract  with  a 
railroad  company,  in  the  interest  of  itself  and  its  citizens  generally,  for  the 
establishment  and  maintenance  of  the  company's  shops  in  and  at  the  town. 


5. — Bailroads — Contract  with  City — Authority  of  Officer — Estoppel. 

A  railroad  company  which  accepted  and  continued  to  use  the  benefits  of 
a  contract  made  by  its  officers  with  a  city,  will  not  be  heard  to  say  that  said 
officers  had  no  authority  to  make  said  contract. 

6. — Same — Statute  Construed. 

The  use  of  the  word  "contract"  and  "contracted"  in  article  4367,  Revised 
Statutes,  was  according  to  the  common  acceptation  of  those  terms,  and  would, 
therefore,  include  all  the  methods  of  contracting  known  to  the  law,  whether 
the  torms  of  the  contract  were  express  or  only  implied  and  whether  written 
or  verbal. 

7. — Verdict — Correction — Practice. 

A  jury  returned  into  court  a  general  verdict  in  favor  of  the  plaintiff; 
the  verdict  was  not  sufficiently  full  and  responsive  to  the  issues  submitted; 
counsel  for  plaintiff,  under  the  direction  of  the  court,  prepared  a  form  of  ver- 
dict which  was  in  accordance  with  the  form  prepared  by  the  court  and  given 
to  the  jury  in  the  charge,  and  expressive  of  the  evident  intention  of  the  jury; 
they  were  then  told  to  retire  and  consider  the  same  and  to  strike  out  any  part 
of  such  prepared  form  to  which  they  did  not  agree;  and,  after  considering  the 
same,  the  jury  returned  it  into  court  without  making  any  changes  whatever, 
except  that  it  was  signed  by  the  foreman.  Held,  there  was  no  error  in  the 
action  of  the  court  in  permitting  the  correction  of  the  verdict  in  said  manner. 

Appeal  from  the  District  Court  of  Scurry  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

H.  C.  Hord,  J.  McD.  Trimble,  John  A.  Eaton,  Smith,  Hutcheson  & 
Taylor  and  Hill  &  Lee,  for  appellant. — Appellee's  petition  as  a  whole 
showed  no  such  contract  with  or  right  in  appellee  as  would  entitle  it  to 
an  injunction  restraining  the  removal  by  defendant  of  its  general  offices, 
shops,  and  roundhouse  from  Sweetwater.  Revised  Statutes,  article  4367 ; 
City  of  Tyler  v.  S.  L.  &  S.  W.  Ey.  Co.,  91  S.  W.,  1 ;  Galveston  &  W.  By. 
Co.*  v.  City  of  Galveston,  90  Texas,  407. 

On  consideration:  Jones  v.  Holliday,  11  Texas,  414;  Chitty  on  Plead- 
ing, star  page,  293 ;  3  Encv.  PI.  &  Prac,  928-930 ;  Felt  v.  Judd,  4  Pac, 
243;  Montgomery  v.  Auchley,  92  Mo.,  129;  Moore  v.  Waddle,  34  Calif., 
145 ;  Wheeler  v.  Hawkins,  101  Ind.,  486 ;  Decker  v.  Birhap,  Morris  (la.), 
62;  Poundstone  v.  Lewark,  4  Blackford's  Bep.  (Ind.),  173;  Wooters  v. 
T.  &  G.  N\  By.  Co.,  54  Texas,  294. 

Who  mav  maintain  suit:  House  v.  Houston  Waterworks  Co.,  88 
Texas,  233:  1  Chitty  on  PI.,  1;  Barbour  on  Parties  to  Actions  (2nd 
ed.),  19-20;  Dicey  on  Parties  to  Actions  (2nd  ed.),  pp.  12  and  97; 
Simpson  v.  Brown,  68  N.  Y.,  355 ;  City  of  St.  Thomas  v.  Credit  Valley 
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R.  R.  Co.,  15  Ont.  App.  Rep.,  673  (36  Am.  &  Eng.  Ry.  Cases,  473) ; 

15  Ency.  of  PI.  &  Prac,  499-502;  Wright  v.  Terry,  2  So.,  6  (Fla.) ; 
State  ex  rel.  v.  Loomis,  88  Mo.  App.,  500;  Lewis  v.  Land  Co.,  124  Mo., 
685  (28  S.  W.,  672) ;  Greenwood  v.  Sheldon,  31  Minn.,  254  (17  N.  W., 
478) ;  Vrooman  v.  Turner,  69  N.  Y.,  280;  State  v.  St.  L.  &  S.  F.  Ry. 
Co.,  125  Mo.,  617. 

Adequate  remedy  at  law:  16  Cyc,  30-31;  11  Am.  &  Eng.  Ency.  of 
Law,  199-200;  1  Pomeroy  Equitable  Remedies,  sec.  299;  High  on  In- 
junctions (3rd  ed.),  sec.  28;  Henzie  v.  Kemper,  18  S.  W.,  659;  Buzard 
v.  Houston,  119  U.  S.,  347. 

Action  for  damages:  International  &  G.  N.  Ry.  Co.  v.  Dawson,  62 
Texas,  260 ;  Houston  &  T.  C.  Ry.  Co.  v.  Malloy,  64  Texas,  607 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Jones,  17*S.  W.,  534;  Houston  &  T.  C.  Ry.  Co. 
v.  McKinney,  55  Texas,  176. 

Specific  performance  can  not  be  decreed:  26  Am.  &  Eng.  Ency.  of 
Law,  93;  3  Page  on  Contracts,  sec.  1633;  Blanchard  v.  Detroit  L.  &  M. 
R.  R.  Co.,  18  Am.  Rep.,  142 ;  City  of  Marshall  v.  Texas  &  Pac.  Ry.  Co., 
136  U.  S.,  393;  Strang  v.  Richmond  P.  &  C.  Ry.  Co.,  101  Fed.,  511; 
Armour  v.  Connolly,  49  Atl.,  1117. 

Effect  of  foreclosure:  Arts.  4549  to  4550,  Rev.  Stats.;  Williams  v. 
Texas  Midland  Ry.  Co.,  55  S.  W.,  130;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Newell, 
11  S.  W.,  342 ;  Thayer  v.  Wathem,  44  S.  W.,  906 ;  T.  C.  Ry.  Co.  v.  Lyons, 
34  S.  W.,  362;  Eddy  v.  Hinnant,  18  S.  W.,  562;  Dallas,  etc.,  Ry!  Co. 
v.  Maddox,  31  S.  W.,  702 ;  Dickey  v.  Ry.  Co.,  26  S.  W.,  685 ;  Hoard  v. 
Ry.  Co.,  123  U.  S.,  222. 

Right  of  action  only  in  State :  Missouri,  K.  &  T.  Ry.  Co.  v.  Colburn, 
38  S.  W.,  153. 

No  estoppel  by  representations  or  promises  as  to  future  intentions: 
Edwards  v.  Dickson,  2  S.  W.,  718;  11  Am.  &  Eng.  Ency.  of  Law,  425; 

16  Cyc,  752;  Bigclow  on  Estoppel  (4th  ed.),  555;  Langdon  v.  Doud, 
10  Allen,  433 ;  Union  M.  L.  Ins.  Co.  v.  Mowry,  96  TJ.  S.,  546. 

Appellee  not  being  a  party  to  the  alleged  contract  between  the  Colo- 
rado Valley  Railway  Company  and  the  citizens'  committee  of  Sweet- 
water, could  not  allege  or  base  any  right  of  action  thereon,  or  the  recog- 
nition thereof  by  said  Stilwell  or  appellant.  15  Ency.  PI.  &  Pr.,  499- 
503 ;  30  Cyc,  59 ;  St.  L.  A.  &  T.  Ry.  Co.  v.  Harris,  73  Texas,  381 ;  House 
v.  Houston  Waterworks  Co.,  88  Texas,  239;  State  ex  rel.  Loomis,  88 
Mo.  App.,  500;  Lewis  v.  Land  Co.,  124  Mo.,  685  (28  S.  W.,  672); 
Greenwood  v.  Sheldon,  31  Minn.,  254  (17  N.  W.,  478)  ;  Vrooman  v. 
Turner,  69  N.  Y.,  280;  State  v.  St.  L.  &  S.  F.  Ry.  Co.,  125  Mo.,  617. 

The  granting  to  appellant  of  the  right-of-way  for  its  tracks  over  the 
public  streets  did  not  constitute  or  create  such  a  contract  between  appel- 
lee and  appellant,  for  a  valuable  consideration  received  by  it,  as  would 
compel  it  to  establish  and  always  maintain  its  offices,  etc.,  in  Sweet- 
water ;  and  did*  not  constitute  such  contract  in  the  meaning  of  the  law 
as  would  entitle  appellee  to  the  injunction  to  restrain  appellant  from 
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removing  its  offices,  etc.,  therefrom.  Rev.  Stats.,  arts.  4426-4438;  Gal- 
veston &  W.  Ey.  Co.  v.  City  of  Galveston,  90  Texas,  407. 

Appellee's  right  to  an  injunction  restraining  appellant  from  removing 
its  general  offices,  machine  shops,  and  roundhouse  could  he  based  on 
an  express  contract  only,  made  by  appellant  for  a  valuable  consideration 
received  by  it,  and  could  not  arise  out  of  either  an  implied  contract,  or 
an  equitable  estoppel.    Eev.  Stats.,  art.  4367. 

Appellee  was  not  entitled  to  the  injunction  restraining  appellant  from 
removing  its  general  offices,  machine  shops,  and  roundhouse  from  Sweet- 
water, because  if  its  petition  showed  any  right  of  action,  it  was  one  for 
which  it  had  an  adequate  remedy  at  law.  16  Cyc,  30-31 ;  11  Am.  &  Eng. 
Ency.  Law,  199-200 ;  1  Pomero/s  Equitable  Eemedies,  sec.  299 ;  Henzie 
v.  Kempner,  18  S.  W.,  659;  Buzard  v.  Houston,  119  U.  S.,  347. 

The  directors,  officers,  or  members  of  the  executive  committee  of  a 
railway  company,  acting  without  corporate  authority  conferred  upon 
them  by  the  board  of  directors,  have  no  power  or  authority  by  virtue  of 
v  their  offices  to  bind  a  railway  company  to  locate  and  maintain  its  offices, 
shops,  and  roundhouse  at  any  particular  place;  and  the  allegations  of 
said  petition  failing  to  show  that  Trammell  and  McCaulley  or  said  Stil- 
well,  though  directors,  officers,  and  members  of  the  executive  committee 
of  appellant  company,  acted  in  the  making  of  the  alleged  contract,  or 
recognitions  thereof,  by  authority  conferred  upon  them  by  the  board  of 
directors  of  appellant,  were  insufficient,  and  did  not  show  any  authority 
for  the  making  of  said  contract,  which  would  bind  appellant  to  establish 
or  maintain  at  Sweetwater  its  said  offices,  machine  shops,  and  round- 
house. Revised  Statutes,  arts.  4379,  4386,  4387;  Thompson's  Com- 
mentaries on  Corporations,  sees.  4627,  4632,  4647;  Chicago,  E.  I.  &  P. 
Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  47  Fed.  Rep.,  15 ;  Cook  on  Stock  and  Stock- 
holders, sec.  716;  Elliott  on  Railroads,  sec.  283;  Temple  v.  Dodge,  32 
S.  W.,  514;  Houston  &  T.  C.  Ry.  Co.  v.  McKinney,  55  Texas,  176; 
Nicholstone  City  Co.  v.  Smalley,  51  S.  W.,  527;  10  Cyc,  774-775;  21 
Am.  &  Eng.  Ency.  Law,  864-865 ;  1  Elliott  on  Railroads,  sec.  260-268 ; 
Calumet  Paper  Co.  v.  Haskell,  144  Mo.,  331;  Kansas  City  Hay  Press 
Co.  v.  Devol,  72  Fed.,  717;  First  Nat'l  Bank  of  Ft.  Scott  v.  Drake,  35 
Kan.,  564 ;  Browning  v.  Hinkle,  51  N.  W.,  605 ;  Allemong  v.  Simmons, 
23  X.  E.,  768. 

The  representations  and  assurances  made  to  the  city  council  of  Sweet- 
water, or  agreements  with  or  promises  to  said  council  by  R.  L.  McCaulley 
about  or  for  the  location  of  appellant's  general  offices  and  machine  shops, 
as  an  inducement  to  or  consideration  for  the  granting  to  the  defendant 
of  the  right-of-way  over  and  along  certain  streets  in  said  city,  would  not 
he  admissible  in  evidence  without  first  showing  that  said  McCaulley  had 
been  authorized  by  appellant  to  make  such  representations,  assurances, 
agreements,  or  contract.  Revised  Statutes,  arts.  4379,  4386,  4387  and 
4391 ;  Houston  &  T.  Co.  Ry.  Co.  v.  Hill,  63  Texas,  384 ;  Missouri,  K. 
&  T.  Rv.  Co.  v.  Faulkner,  88  Texas,  651 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Belcher,  89  Texas,  431 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Belcher,  32  S.  W., 
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519;  Houston  &  T.  C.  Ry.  Co.  v.  McKinney,  55  Texas,  176;  Temple  v. 
Dodge,  32  S.  W.,  514;  East  Line  &  R.  R.  Ry.  Co.  v.  Garrett,  52  Texas, 
/  133;  Thompson's  Commentaries  on  Corporations,  sees.  4627,  4632  and 
4647;  Cook  on  Stock,  Stockholders  and  Corporation  Law,  716;  10  Cyc, 
903;  21  Am.  &  Eng.  Ency.  Law,  852;  Morawetz,  Private  Corporations, 
sec.  537;  1  Elliott  on  Railroads,  sec.  283;  Chicago,  R.  I.  &  P.  Ry.  v. 
Union  Pacific  Ry.  Co.,  47  Fed.,  15. 

The  ordinance  not  showing  or  indicating  by  its  terms  that  it  was 
granted  upon  the  condition  that  appellant  should  establish  and  main- 
tain its  offices  and  shops  at  Sweetwater,  and  there  being  nothing  to  show 
that  appellant  had  any  knowledge  or  notice  that  any  such  representa- 
tions or  promises  had  been  made  by  said  McCaulley,  the  same  would 
not  bind  appellant.  Revised  Statutes,  arts.  404,  408,  4438;  Gano  v. 
Palo  Pinto  Co.,  71  Texas,  102 ;  East  Line  &  R.  R.  Ry.  Co.  v.  Garrett, 
52  Texas,  133;  Weaver  v.  Gainesville,  21  S.  W.,  318;  Byars  v.  Byars, 
32  S.  W.,  925 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pf euffer,  56  Texas,  72 ; 
Houston  &  T.  C.  Ry.  Co.  v.  McKinney,  55  Texas,  176;  Missouri,  K. 
&  T.  Ry.  Co.  v.  Faulkner,  32  S.  W.,  883 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Belcher^  32  S.  W.,  518. 

Arguments,  representations  or  statements  made  by  R.  L.  McCaulley 
and  Thomas  Trammell  to  induce  the  witnesses  or  others  to  vote  for  the 
assumption  of  waterworks  bonds,  were  incompetent,  irrelevant,  and. 
immaterial.    Baker  v.  Ashe,  80  Texas,  356. 

The  court  erred  in  instructing  the  jury  that  they  could  find  for  ap- 
pellee upon  an  implied  contract.  Rev.  Stats.,  art.  4367 ;  15  Am.  &  Eng. 
Encv.  Law,  1078. 

Contracts  can  not  arise  out  of  mere  representations  as  to  what  will 
be  done.  Mere  representation  is  only  an  expression  of  expectation  as 
to  what  will  be  done,  and  not  a  contract  to  do  it.    9  Cyc,  276. 

A  contract  with  the  city  can  only  be  made  by  or  with  its  governing 
body,  and  the  representations  and  assurances  made  by  Sylvester  and 
others  that  the  appellant  would  locate  and  maintain  its  offices,  shops, 
and  roundhouse  at  Sweetwater,  did  not  constitute  a  contract  between 
appellant  and  appellee  to  do  so,  even  if  the  city  council  learned  of  and 
acted  upon  them  in  granting  the  right-of-way  of  its  streets.  Bryan 
v.  Page,  51  Texas,  532;  Penn  v.  Laredo,  26  S.  W.,  636;  Wagner  v.  Por- 
ter, 56  S.  W.,  560. 

The  statements  or  representations  made  by  the  officers  of  appellant 
company  did  not  create  an  obligation  by  estoppel  upon  appellant  to 
locate  its  offices,  shops,  and  roundhouse  at  Sweetwater.  Statements  of 
expectation  and  representations  as  to  the  future  do  not  constitute  the 
basis  of  an  estoppel.  The  statements  or  representations  to  work  an 
estoppel  must  be  made  as  to  a  past  or  present  fact.  Edwards  v.  Dickson, 
2  S.  W.,  718;  11  Am.  &  Eng.  Ency.  Law,  425;  16  Cyc,  752;  Biglow  on 
Estoppel  (4th  ed.),  555;  Langdon  v.  Doud,  10  Allen,  433;  tTnion  Mut. 
Insurance  Co.  v.  Mowry,  96  U.  S.,  546. 

The  jury  returned  into  court  a  general  verdict,  reading:     "We,  the 
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jury,  find  for  plaintiff  as  prayed  for  in  the  petition.  J.  C.  Maxwell, 
Foreman/'  The  court  handed  the  verdict  to  counsel  for  appellee  and 
asked  if  it  was  sufficient  in  form;  and  thereupon  counsel  for  appellee 
asked  permission  of  the  court  to  write  a  form  of  verdict,  which  was 
granted,  and  he  thereupon  wrote  a  verdict  on  a  separate  sheet  of  paper 
as  follows :  •  "We,  the  jury,  find  that  the  defendant  company  contracted, 
for  a  valuable  consideration,  to  locate  and  keep  the  general  offices,  and  the 
machine  shops,  and  the  roundhouse  of  the  defendant  company  at  the 
city  of  Sweetwater;  and  we  find  for  plaintiff  as  prayed  for  in  its  third 
amended  original  petition/'  which  verdict,  so  written,  was  handed  to 
the  jury  by  the  court  with  the  instructions  to  retire  to  the  jury  room 
and  prepare  their  verdict  on  that,  and  to  strike  out  any  part  thereof  to 
which  they  did  not  agree.  Whereupon  the  jury  retired,  and  afterwards 
returned  the  verdict  as  written  by  appellee's  counsel,  without  change, 
except  having  the  name  "J.  C.  Maxwell,  Foreman"  signed  thereto;  to 
which  action  in  permitting  the  verdict  to  be  so  changed  and  amended, 
appellant  objected  because  the  original  verdict  was  sufficient  in  form, 
and  there  was  no  warrant  in  law  or  reason  for  so  amending  the  same, 
which  objections  were  overruled  and  appellant  reserved  its  bill  of  ex- 
ception. 

Appellee  can  not  by  injunction  compel  the  specific  performance  of 
the  alleged  contract  to  locate  and  build  the  shops  and  roundhouse  of  ap- 
pellant's road  at  Sweetwater.  26  Am.  &  Eng.  Ency.  Law,  93;  3  Page 
on  Contracts,  sec.  1633;  Blanchard  v.  Detroit  L.  &  M.  By.  Co.  (Mich.), 
18  Am.  Rep.,  142 ;  City  of  Marshall  v,  Texas  &  Pac.  Ry.  Co.,  136  TJ. 
S.,  393;  Strang  v.  Richmond  P.  &  C.  R.  R.  Co.,  101  Fed.  Rep.,  511; 
Armour  v.  Connolly,  49  Atl.,  1117. 

Municipal  corporations  can  exercise  only  such  powers  afcd  make  such 
contracts  as  are  authorized  by  the  Constitution  and  statutes  under  which 
they  are  created,  and  appellee  was  without  power  or  authority  to  make 
a  contract  for  the  location  of  appellant's  general  offices,  machine  shops 
and  roundhouse  at  Sweetwater.  Article  1,  section  3,  Constitution  of 
Texas;  City  of  Cleburne  v.  G.,  C.  &  S.  F.  Ry.  Co.,  66  Texas.  461 ;  City 
of  Cleburne  v.  Brown,  73  Texas,  446;  Edwards  County  v.  Jennings, 
33  S.  W.,  585;  Covington  &  M.  R.  Co.  v.  Mayor,  etc./ of  Athens,  11 
S.  E.,  663;  Joplin  v.  Leckie,  78  Mo.  App.,  8;  20  Am.  &  Eng.  Ency.  Law, 
pp.  1139,  1140,  and  authorities  cited. 

The  evidence  does  not  show  that  appellee  was  a  party  to  or  in  any 
*ay  concerned  in  the  contract  between  the  Colorado  Valley  Railway 
Company  and  the  citizens'  committee  of  Sweetwater,  or  paid  anything 
to  the  consideration  therefor,  and  if  it  ever  had  any  rights  or  equities 
thereunder,  the  same  were  extinguished  by  the  foreclosure  and  sale  of 
said  railway  company's  franchises,  rights  and  property.  Articles  4549, 
4550,  Revised  Statutes;  Williams  v.  Texas  Midland  Rv.  Co.,  55  S.  W., 
130;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Newell,  11  S.  W.,  342:  Thaver  v.  Wat- 
hem,  44  S.  W.,  906;  Texas  C.  Ry.  Co.  v.  Lyons,  34  S.  W..  362;  Eddv  v. 
Hinnant,  18  S.  W.,  562;  Dallas,  etc..  Rv.  C#.  v.  Maddox,  31  S.  W.,  702; 
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Dickey  v.  Ey.  Co.   (Mo.),  26  S.  W.,  685;  Hoard  v.  By.  Co.,  123  U. 
S.,  222. 

Johnson  &  Edwards,  A.  H.  Kirby,  R.  C.  Crane,  Beall  &  Beall,  W.  W. 
Hamilton,  A.  C.  Wilmeth  and  C.  P.  Woodruff,  for  appellee. — Even 
though  Sweetwater  was  not  incorporated  prior  to  1902,  it  could  after  its 
incorporation  avail  itself  of  reaffirmation  of  said  contracts  made  sub- 
sequent to  its  incorporation,  and  it  is  not  necessary  for  the  city  to  have 
been  legally  incorporated  when  the  right  arose.  Alexander  v.  Bell 
County,  22  Texas,  363  (reprint,  p.  350) ;  Clayton  v.  Hallett,  97  Am. 
St.  Rep.,  127;  City  of  Llano  v.  Llano,  23  S.  W.,  1008;  Simkins  on 
Contracts,  p.  91 ;  Clark  on  Contracts,  p.  201 ;  Smith  on  Contracts,  Xos. 
258,  729;  Perry  on  Trusts  (5th  ed.),  sees.  38,  45,  240,  248. 

Even  if  injunction  will  not  lie  to  compel  the  specific  performance  of 
an  executory  contract,  it  will  to  prevent  the  breach  of  such  contract.  22 
Cyc,  pp.  844-45  and  cc.  note,  17-18;  Standard,  etc.,  Co.  v.  Siegel-Cooper 
Co.,  68  Am.  St.  Rep.,  749,  157  N.  Y.,  60;  Duff  v.  Russell,  14  X.  Y. 
Supp.,  134;  Spelling  on  Ex.  Remedies,  2nd  ed.,  ch.  IX. 

The  adoption,  ratification  and  assumption  of  an  obligation  by  a  third 
party  as  a  part  of  the  consideration  of  a  contract,  makes  it  the  original 
obligation  of  the  party  assuming  it.  9  Cyc,  pp.  380-387,  do.,  p.  712; 
Thompson  on  Corporations,  2nd  ed.,  sec.  2056. 

An  injunction  will  lie  to  prevent  a  railway  company  from  removing 
its  general  offices,  etc.,  in  violation  of  its  contract,  made  for  a  valuable 
consideration,  to  maintain  them  at  a  given  place  regardless  of  any  other 
remedy  which  might  exist.  Rev.  Stats.,  art.  2969;  Sumner  v.  Craw- 
ford, 91  Texas,  129;  City  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co.,  99  Texas, 
494. 

A  contract  made  by  the  vice-president  of  a  railway  company,  he  being 
its  chief  executive  officer  in  the  State,  for  location  of  its  general  offices, 
said  contract  being  acted  upon  by  the  company,  and  the  benefits  thereof 
being  accepted  by  the  company,  is  binding  upon  the  railway  company. 
City  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co.,  99  Texas,  494;  9  Cyc,  p.  387. 

The  consideration  of  a  contract  even  though  the  contract  be  in  writ- 
ing, may  be  shown  by  parol,  and  where  the  contract  is  made  by  the  chief 
executive  officer  of  a  corporation,  such  corporation  has  notice  of  the 
consideration,  whether  any  be  stated  or  not. 

On  parol  evidence  to  show  consideration:  3  Ency.  of  Ev.,  pp.  372-373; 
9  Ency.  of  Ev.,  pp.  345-346 ;  Sherman  Oil  &  Cotton  Co.  v.  Dallas  Oil 
&  R.  Co.,  77  S.  W.,  961 ;  Howell  v.  Denton,  68  S.  W.,  1002 ;  Henry  v. 
McCardell,  15  Texas  Civ.  App.,  497  (40  S.  W.,  172)  ;  Thomas  v.  Ham- 
mond, 47  Texas,  52. 

On  notice  to  agent  of  corporation  being  notice  to  corporation:  2 
Thompson  on  Corporations  (2nd  ed.),  chaps.  59-60;  2  Cook  on  Cor- 
porations (5th  ed.),  727:  Missouri,  etc.,  Ry.  v.  Belcher,  88  Texas,  551; 
Missouri,  etc.,  Ry.  v.  McFadden,  89  Texas,  145;  Holly  Mfg.  Co.  v.  New 
Chester,  etc.,  Co!!,  48  Fed.  Rep.,  879. 
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Declarations  and  admissions  of  the  vice-president  in  Texas  and  chief 
executive  officer  of  a  railway  company  are  admissible  as  against  the  com- 
pany, and  no  necessity  exists  for  the  party  offering  such  evidence  to  show 
that  such  officer  has  been  authorized  bv  the  board  of  directors  to  make 
such  admissions.  2  Thompson  on  Corporations  (2nd  ed.),  chap.  53; 
Citv  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co.,  99  Texas,  499 ;  St.  James  Co. 
v.  Security  Trust  &  Ins.  Co.,  82  App.  Div.  (N.  Y.),  242-81,  N.  Y.  S., 
739:  St.  Louis,  etc.,  R.  Co.  v.  Kirkpatrick,  52  Kans.,  104,  39  Pac,  400; 
Streeten  v.  Robinson,  102  Cal.,  542,  36  Pac,  946;  Kentucky  Land,  etc., 
Co.  v.  Wallace,  21  Ky.  L.,  1601,  55  S.  W.,  885. 

The  assumption  of  the  bonds  by  the  city  being  in  the  nature  of  an 
additional  consideration  passing  from  the  city  to  appellant  for  the  per- 
formance of  the  contract  already  made,  it  was  relevant  to  show  the 
motives  prompting  the  city  council  in  passing  the  ordinance.  7  Cyc, 
713;  9  Cyc,  354;  Heisch  v.  Adams,  81  Texas,  98;  Rose  v.  Railroad  Co., 
31  Texas,  60;  Williams  v.  Rogan,  59  Texas,  440. 

The  president  of  a  railway  corporation  has  the  authority  to  bind  the 
company  by  a  contract  for  the  location  of  machine  shops  and  division 
point.    City  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co.,  99  Texas,  494. 

The  designation  by  sign  boards  on  the  ground  of  the  locations  re- 
served for  machine  shops,  general  offices,  etc,  for  the  company  placed 
there  under  the  direction  of  the  agents  of  the  company  and  pointed  out 
by  Sylvester,  the  vice-president,  as  such  locations,  were  competent  as 
admissions  and  declarations  to  show,  in  connection  with  other  facts,  the 
existence  of  a  contract  on  the  part  of  the  company.  2  Thompson  on  Cor- 
porations, chaps.  53  and  59. 

SPEER,  Associate  Justice. — The  city  of  Sweetwater  brought  this 
action  against  the  Kansas  City,  Mexico  &  Orient  Railway  Company  of 
Texas  to  restrain  it  by  injunction  from  removing  its  principal  offices, 
machine  shops  and  roundhouse  from  the  city  of  Sweetwater,  and  from 
a  judgment  in  plaintiff's  favor  defendant  has  appealed. 

In  the  view  we  take  of  the  case  it  will  be  altogether  unnecessary  to 
notice  in  detail  the  many  assignments  of  error  presented  by  appellant. 
We  will  content  ourselves  with  the  expression  of  our  conclusions  of  law 
upon  the  few  issues  presented.  Many  of  appellant's  assignments  become 
immaterial  in  view  of  the  restricted  issues  submitted  in  the  court's 
charge.  Since  nearly  every  paragraph  of  that  charge  is  itself  made  the 
basis  of  one  ot  more  assignments  of  error,  the  charge  as  a  whole  is  here 

set  out: 

"Gentlemen  of  the  Jurv:  1st.  Tn  this  case  vou  will  have  with  you 
the  plaintiff  city's  third  amended  original  petition  for  a  statement  of 
its  cause  of  action,  and  the  defendant  railway  company's  second  amended 
original  answer  for  a  statement  of  its  grounds  of  defense. 

"2nd.  You  wilj  not  consider,  however,  the  clauses  and  paragraphs 
in  the  plaintiff's  third  amended  original  petition  which  are  embraced 
within  the  several  marks  of  parenthesis  (),  as  the  matters  embraced  in 
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parenthesis  are  by  the  court  stricken  out  from  the  said  pleading,  and  are 
not  to  be  considered  by  you  for  any  purpose  whatever. 

"3rd.  You  are  instructed,  as  the  law  of  this  case,  that  every  railroad 
company  chartered  by  this  State,  or  owning  or  operating  any  line  of 
railway  in  this  State,  shall  keep  and  maintain  permanently  its  general 
offices  within  this  State  of  Texas,  at  the  place  named  in  its  charter  for 
the  locating  of  its  general  offices;  and  if  no  certain  place  is  named  in 
its  charter  where  its  general  offices  shall  be  located  and  maintained,  then 
said  railroad  company  shall  keep  and  maintain  its  general  offices  at  such 
place  within  this  State  where  it  shall  have  contracted  or  agreed  or  shall 
hereafter  contract  or  agree  to  locate  its  general  offices  for  a  valuable 
consideration :  and  if  said  railroad  company  has  not  contracted  or  agreed 
for  a  valuable  consideration  to  maintain  its  general  office  at  any  certain 
place  within  this  State,  then  such  general  offices  shall  be  located  and 
maintained  at  such  place  on  its  line  in  this  State  as  said  railroad  com- 
pany may  designate  to  be  its  line  of  railway.  And  such  railroads  shall 
keep  and  maintain  their  machine  shops  and  roundhouses,  or  either,  at 
such  place  or  places  as  they  may  have  contracted  to  keep  them  for  a  valua- 
ble consideration  received ;  and  if  said  general  offices  and  shops  and  round- 
houses, or  either  of  them,  are  located  on  the  line  of  a  railroad  in  a  county 
which  has  aided  said  railroad  by  an  issue  of  bonds  in  consideration  of 
such  location  being  made,  then  said  location  shall  not  be  changed ;  and 
this  shall  apply  as  well  to  a  railroad  that  may  have  been  consolidated 
with  another  as  to  those  which  have  maintained  their  original  organi- 
zation. 

"4th.  If  you  believe  from  a  preponderance  of  the  evidence  in  this 
case  that  the  Panhandle  &  Gulf  Railway  Company,  either  in  its  original 
charter  and  amendment  thereto,  designated  Sweetwater,  the  plaintiff, 
as  the  place  where  its  general  offices  were  to  be  located,  and  that  said 
Panhandle  &  Gulf  By.  Co.  is  now  the  same  railway  company  under  the 
name  of  the  Kansas  City,  Mexico  &  Orient  Railway  Company  of  Texas, 
the  defendant  herein,  then  in  paragraph  one  of  your  verdict  you  will 
find  that  the  defendant  designated  in  its  charter  the  plaintiff  city  as 
the  location  of  its  general  offices. 

"5th.  If  you  believe  from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendant,  the  Kansas  City,  Mexico  &  Orient  Ry.  Co.  of 
Texas,  either  under  that  name  or  under  the  name  of  the  Panhandle  & 
Gulf  Ry.  Co.,  made  and  entered  into  a  contract,  either  in  writing  or 
verbal,  express  or  implied,  with  the  city  of  Sweetwater  for  a  valuable 
consideration  received  by  said  railway  company;  and  that,  based  upon 
said  consideration  so  received  by  said  defendant,  if  any,  the  said  de- 
fendant agreed  to  locate  or  keep  and  maintain  their  general  offices,  ma- 
chine shops  and  roundhouse,  or  their  general  offices  or  machine  shops 
or  roundhouse,  at  said  citv  of  Sweetwater,  vou  will  find  in  the  second 
paragraph  of  your  verdict  that  the  defendant,  for  a  valuable  consider- 
ation received  bv  it,  contracted  with  the  citv  of  Sweetwater  to  locate  or 
keep  and  maintain  its  general  offices,  or  its  roundhouse,  or  its  machine 
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shops,  or  all  or  any  part  of  them  that  you  may  so  find  from  a  preponder- 
ance cf  the  evidence  that  it  did  contract  to  locate  or  keep  and  maintain 
there,  if  any. 

"6th.  Implied  contracts  come  within  the  definition  of  the  term  con- 
tract, as  the  word  contract  is  used  in  this  charge,  and  if  established  by 
evidence  is  as  binding  as  any  kind  of  contract.  Law  and  equity  would 
imply  a  contract  between  parties  when  their  acts  and  transactions  reason- 
ably show  or  would  authorize  a  finding  that  the  minds  of  the  parties  met 
upon  an  agreement  for  a  valuable  consideration. 

"7th.  Implied  contracts,  like  expressed  contracts,  when  sought  to  be 
enforced  must  be  enforced  by  and  between  the  parties  making  them, 
and  persons  not  parties  to  the  contract  are  not  authorized  to  enforce 
them  by  a  suit  or  otherwise;  and  if  in  this  case  you  find  that  the  de- 
fendant railway  company,  by  its  agents  did  represent  to  any  person 
or  persons  in  the  city  of  Sweetwater  that  it  would  establish  its  round- 
house and  machine  shops  or  either  of  them  at  Sweetwater,  but  that  said 
representations  were  not  made  by  the  defendant  through  its  agents  to 
the  city  itself  through  the  agents  of  the  said  city,  towit :  the  mayor  and 
the  city  council  or  some  of  them,  then  the  citv  would  have  no  cause  of 
action  against  the  defendant  by  reason  of  such  representations;  and  if 
you  so  believe,  in  the  second  paragraph  of  your  verdict  you  will  find 
that  the  defendant  did  not  make  a  contract  with  the  plaintiff  city  to 
locate,  keep  or  maintain  its  roundhouse  and  machine  shops  in  said  city. 
But  if  you  find  from  a  preponderance  of  the  evidence  in  this  case  that 
the  defendant  through  its  officers  publicly  represented  to  the  citizens  of 
Sweetwater  that  it  would  locate,  maintain  or  keep  its  machine  shops, 
roundhouse  and  general  offices,  or  either  of  them,  in  the  city  of  Sweet- 
water, and  that  the  city  of  Sweetwater  through  its  mayor  or  city  council 
learned  of  such  representations  made  by  the  defendant's  officers,  and  that 
relying  upon  such  representations  made  by  the  defendant's  officers,  if 
you  believe  that  they  were  so  made,  the  said  city  of  Sweetwater,  for  and  in 
consideration  of  the  promise  of  the  location  of  said  general  offices,  machine 
shops  and  roundhouse  or  either  of  them  at  Sweetwater,  and  for  no  other 
consideration  made  a  concession  of  a  part  of  South  First  Street  and  other 
street  crossings,  and  such  concessions  were  made  at  the  instance  and  re- 
quest of  the  defendant  through  its  officers,  and  that  the  officers  of  the  de- 
fendant knew  that  such  concessions  were  made  in  consideration  of  the  lo- 
cation of  any  part  or  all  of  said  railway  improvements,  then  you  will  find 
a  verdict  for  the  plaintiff,  stating  what  part  of  the  said  improvements 
the  defendant  agreed  to  locate,  keep,  or  maintain  in  Sweetwater. 

"8th.  You  will  not  consider  the  question  of  the  city  of  Sweetwater 
assuming  the  waterworks  bond  by  election  as  any  consideration  for  the 
basis  of  this  suit ;  neither  will  you  consider  the  subscriptions  to  the  bar- 
becue, or  the  purchase  of  lots  of- land  for  the  Orient  Addition  from  B.  A. 
Musgrove  as  a  consideration  for  the  alleged  contract  sued  upon. 

"9th.  If  you  believe  from  the  evidence  in  this  case  that  the  officers 
or  officer  of  the  defendant  company  made  promises  or  agreements  with  the 
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plaintiff  to  locate  its  machine  shops  and  roundhouse  and  general  offices, 
or  either  of  them,  at  Sweetwater  for  and  in  consideration  of  a  conces- 
sion of  some  street  crossings  and  several  hundred  feet  of  one  South  First 
Street  in  said  city;  and  that  they  made  such  contract,  either  express  or 
implied,  but  that  subsequent  to  the  concession  the  city  breached  the  con- 
tract by  rescinding  the  order  making  the  grant  and  passed  another  and 
different  order  for  a  less  amount  of  grant  than  the  order  upon  which 
said  agreement  was  based,  without  the  knowledge  and  consent  of  the 
defendant,  you  will  find  a  verdict  for  the  defendant  on  all  the  issues  in 
the  case,  except  as  to  the  location  of  the  general  offices,  and  if  you  find 
that  the  charter  of  the  Panhandle  &  Gulf  Rv.  Co.  named  the  location 
of  the  Panhandle  &  Gulf  Ry.  Co.'s  general  offices  at  Sweetwater,  then 
in  addition  to  the  foregoing  verdict  you  will  find  that  the  Panhandle  & 
Gulf  Ry.  Co.  by  its  charter  designated  Sweetwater  for  its  general  offices. 

"10th.  You  will  not  consider  the  agreement  of  the  Colorado  Valley 
Ry.  Co.  to  locate  its  roundhouse,  machine  shops  and  general  offices  at 
Sweetwater,  if  you  believe  it  did  agree  to  do  so,  as  the  agreement  or  con- 
tract of  the  city  of  Sweetwater  with  this  defendant,  unless  you  believe 
that  the  old  agreement  of  the  Colorado  Valley  Ry.  Co.  was  known  to 
both  the  plaintiff  and  the  defendant  through  their  officers,  and,  for  an 
entirely  new  consideration  received  by  the  defendant  from  the  plaintiff, 
both  parties  acting  with  knowledge  of  the  contents  of  said  contract  re- 
newed its  terms  and  made  its  terms  their  contract. 

"11th.  If  the  defendant  railway  company  authorized  and  empowered 
the  International  Construction  Company  to  procure  rights-of-way  and 
establish  depots,  roundhouses  and  machine  shops  on  their  railroad  in 
Texas,  then  any  agreement  or  contract  made  by  said  International  Con- 
struction Company,  if  any,  would  be  binding  upon  the  defendant  com- 
pany. 

"12th.  The  plaintiff  is  required  to  make  out  its  case  by  a  preponder- 
ance of  the  evidence,  and  in  case  you  believe  it  has  failed  to  do  so  you  will 
find  for  the  defendant. 

"13th.  You  are  the  exclusive  judges  of  the  facts  provided,  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  to  be  given  to  their  testimony, 
but  are  bound  to  receive  the  law  in  charge  from  the  court  and  be  gov- 
erned thereby  in  arriving  at  your  verdict." 

Appellant  by  various  assignments  urges  a  general  demurrer  to  appel- 
lee's petition.     Sectio'h  VIII  of  the  petition  is  as  follows : 

"In  or  about  the  month  of  May,  1903,  while  the  defendant  company, 
as  aforesaid,  possessed  and  was  being  operated  under  the  name,  Pan- 
handle &  Gulf  Railway  Company,  and  while  the  said  Trammell  &  Me- 
Caulley,  and  R.  L.  McCaulley  as  vice-president  and  chief  executive  officer 
of  defendant,  were  the  duly  constituted  and  acting  right-of-way  agents 
for  the  company,  fully  authorized  to  acquire  and  secure  rights-of-way 
for  the  tracks,  switches  and  other  uses  of  that  company  and  grounds 
for  the  location  of  its  depots  and  other  structures;  and  being  fully  au- 
thorized and  empowered  by  that  company  to  bind  it  in  and  by  contracts 
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of  the  kind  next  hereinafter  mentioned  as  a  means  of  procuring  such 
right-of-way  and  grounds,  the  defendant  company  possessing  and  being 
operated  under  the  name  Panhandle  &  Gulf  Railway  Company,  as  afore- 
said; and  while  said  R.  L.  McCaulley  was  first  vice-president  and  chief 
executive  officer  of  defendant  in  the  State  of  Texas,  acting  by  and 
through  its  duly  constituted  and  fully  authorized  right-of-way  agents, 
the  said  Thos.  Trammell  and  R.  L.  McCaulley,  and  by  said  R.  L.  Mc- 
Caulley as  first  vice-president  and  chief  executive  officer  aforesaid,  con- 
tracted and  agreed  with  the  city  of  Sweetwater,  and  by  and  through 
said  city  with  all  the  citizens  thereof  (including  the  individual  plain- 
tiffs), that  the  general  offices,  the  machine  shops,  roundhouse  and  a 
division  point  of  the  said  railroad,  then  and  now  being  operated  by  the 
defendant  as  aforesaid,  would  be  located  and  always  maintained  in  the 
city  of  Sweetwater,  provided  and  in  consideration  that  the  said  city 
would  grant  and  convey  unto  the  said  defendant  company  an  easement 
and  right-of-way  through,  along  and  across  certain  of  the  public  streets 
and  alleys  of  said  city  for  the  construction,  maintenance  and  operation 
of  the  tracks,  sidetracks  and  switches  of  said  company  over,  along  and 
across  said  streets  and  alleys,  towit,  Nolan,  South  Third,  Colorado,  Gal- 
veston, Nueces  and  South  First  Streets,  and  the  alley  running  east  and 
west  through  block  27,  of  the  first  division  of  the  city  of  Sweetwater. 
The  city  of  Sweetwater  thereupon  accepted  the  terms  of  the  said  con- 
tract and  made  and  entered  into  the  same  with  the  defendant  company 
in  the  manner  aforesaid  and,  within  a  year  after  the  making  of  said 
contract,  towit,  on  May  20,  1903,  paid  and  performed  its  part  and  the 
consideration  of  the  same  by  duly  granting  and  conveying  to  the  de- 
fendant and  company  under  its  former  name,  Panhandle  &  Gulf  Rail- 
way Company,  by  an  ordinance  duly  and  regularly  passed  and  adopted  by 
the  city  council  of  said  city,  an  easement  and  right-of-way  over  and 
along  and  the  right  to  use  and  occupy  the  above  named  streets  and  alleys 
of  said  city.     And  since  that  time,  pursuant  to  the  said  contract  and 
the  said  ordinance  passed  in  conformity  with  it,  the  said  railway  com- 
pany has  been  and  is  occupying  the  said  streets  and  alleys  for  the  con- 
struction, maintenance  and  operation  of  its  tracks,  switches  and  other 
structures;  and  one  of  said  streets  the  said  company  so  occupies  for  a 
distance  of  1200  feet,  approximately;  and  the  said  contract  and  the 
said  ordinance  passed  in  conformity  thereto  constitute  the  sole  and  ex- 
clusive right  or  authority  of  the  said  railway  company  to  use  or  occupy 
the  said  public  streets  and  alleys,  for  said  railway  company  did  not  and 
could  not  in  any  way  known  to  the  law  acquire  the  right  or  authority  to 
thus  use  and  occupy  said  public  streets  and  alleys  in  plaintiff  city,  ex- 
cept by  voluntary  grant  on  the  part  of  the  governing  body  of  said  city. 
Wherefore,  the  defendant  company  is  legally  and  equitably  bound  by  con- 
tract made  by  it  for  valuable  consideration  to  locate  and  maintain  the 
general  offices,  machine  shops,  roundhouse  and  a  division  point  of  its  said 
railroad  in  the  city  of  Sweetwater ;  and  by  reason  of  the  statutes  of  Texas 
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and  the  additional  reasons  which  will  be  hereinafter  alleged  the  eaid 
contract  should  be  enforced  by  injunction." 

Upon  the  authority  of  the  City  of  Tyler  v.  St.  Louis  &  S.  W.  Ry.  Co., 
99  Texas,  491,  we  hold  that  appellee's  petition  sets  forth  a  good  cause 
of  action  entitling  it  to  the  relief  sought  and  obtained  in  this  case.  It 
is  well  here  to  note  that  the  verdict  appears  to  be  in  accordance  with 
the  directions  in  paragraph  five  of  the  charge,  and  is  as  follows :  "We, 
the  jury,  find  that  the  defendant  company  contracted  for  a  valuable 
consideration  to  locate  and  keep  the  general  offices  and  the  machine 
shops  and  the  roundhouse  of  the  defendant  company  at  the  city  of  Sweet- 
water, and  we  find  for  plaintiff  as  prayed  for  in  its  third  amended 
original  petition." 

Numerous  general  and  special  exceptions  are  addressed  to  other  parts 
of  appellee's  petition  but  in  view  of  the  special  finding  of  the  jury  above 
set  out  upon  the  section  of  the  petition  quoted,  the  rulings  on  these  de- 
murrers, if  erroneous,  become  immaterial,  and  we  therefore  will  not  dis- 
cuss them  at  length.  Likewise,  the  court's  rulings  in  admitting  evi- 
dence tending  to  support  other  sections  of  appellee's  petition  become 
immaterialin  view  of  the  finding  under  the  charge;  but  we  are  not  to 
be  understood  as  intimating  that  these  rulings  were  erroneous  at  all. 
On  the  contrary,  we  think  all  the  evidence  admitted  tended  in  some 
measure  to  support  appellee's  contention  that  it  had  entered  into  a  con- 
tract with  appellant  for  the  construction  and  maintenance  of  its  general 
offices,  machine  shops  and  roundhouse  at  Sweetwater.  The  statements 
of  its  Vice-President  Sylvester,  of  its  Vice-President  and  Chief  Executive 
Officer  for  Texas,  McCaulley,  its  General  Attorney  for  Texas,  and  Di- 
rector Hord,  and  its  President  Stilwell,  concerning  the  erection  of  these 
structures  and  improvements  at  Sweetwater  and  the  company's  intention 
with  respect  thereto,  all  tended  in  the  direction  last  noted. 

As  before  stated,  practically  every  paragraph  of  the  court's  charge  is 
made  the  basis  of  alleged  error.  Paragraphs  one  and  two  are  complained 
of  because  of  their  generality  and  of  the  court's  failure  therein  to  ex- 
plain to  the  jury  the  issues  in  the  case,  rather  than  to  leave  them,  as 
it  did,  to  determine  from  the  pleadings  what  the  issues  of  fact  were. 
Paragraph  five  of  the  charge  upon  which  the  jury  rendered  its  verdict 
did  submit  very  specifically,  however,  the  one  issue  of  fact  which  is  de- 
cisive of  the  merits  of  this  case.  Counsel  for  appellant  very  truthfully, 
but  in  view  of  the  two  hundred  and  forty-odd  pages  of  their  brief,  per- 
haps unwittingly  state  under  the  sixty-fourth  assignment  of  error  that : 
"The  only  issue  presented  by  the  pleadings  and  evidence  was  whether 
the  appellant  had  contracted  with  the  appellee  for  valuable  consideration 
received  by  it  (appellant)  to  locate  and  maintain  its  general  offices, 
machine  shops  and  roundhouse  at  Sweetwater."  This  being  true,  and 
the  verdict  specifically  affirming  the  facts  in  favor  of  appellee  upon  this 
issue,  it  is  difficult  to  see  how  any  error  in  the  charge  upon  other  matters 
not  affecting  this  specific  issue  could  possibly  work  a  reversal  of  the 
judgment.     So,  the  giving  by  the  court  of  article  4367  of  the  Revised 
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Statutes  in  charge  to  the  jury,  though  abstract  and  strictly  speaking 
not  applicable  on  the  whole  to  the  facts  of  this  case,  nevertheless  could 
not  have  harmed  appellant.    The  same  may  be  said  of  the  court's  assump- 
tion, if  the  charge  contained  such  assumption,  that  the  defendant  would 
not  be  permitted  under  the  statute  to  change  its  general  offices  from  the 
place  named  in  its  charter.    So  that  on  the  whole  case  the  only  rulings, 
whether  on  pleadings,  in  the  admission  or  rejection   of  evidence,  or 
charges  given  or  refused,  which  really  demand  consideration  at  our  hands, 
are  those  affecting  the  issue  submitted  in  paragraph  five  of  the  court's 
charge  and  specifically  passed  upon  by  the  jury  in  its  verdict.    And  here 
again,  we  think  the  case  of  the  City  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co., 
supra,    decisive   of   most    of   the    questions    presented    on    this    issue. 
Upon    this   authority   we   hold,    therefore,   that    the   contract    sought 
to   be   enforced   in  this   case   was   not   within  the   statute   of   frauds, 
since  it  was  capable  of  being  executed  and  was  executed  in  full  by  one 
party  within  a  year  from  its  making.     We  also  hold  that  the  city  of 
Sweetwater  as  a  municipal  corporation  was  capable  of  entering  into  the 
contract  alleged  to  have  been  made  with  appellant  for  the  benefit  of 
itself  and  citizens  generally.     That  the  granting  to  appellant  of  the 
right  to  certain  of  the  streets  and  alleys  within  its  corporate  limits  for 
right-of-way  purposes  constituted  a  sufficient  consideration  for  the  agree- 
ment of  appellant  to  establish  its  general  offices,  machine  shops  and 
roundhouse  at  Sweetwater.     That  there  was  sufficient  evidence  of  the 
authority  of  McCaulley,  its  first  vice-president  and  chief  executive  officer 
for  Texas,  and  Sylvester,  another  vice-president,  to  make  the  representa- 
tions and  agreements  constituting  appellant's  part  of  the  contract  sued 
on  herein.     That  if  this  were  not  so,  under  the  undisputed  facts  that 
appellant  company  has  actually  accepted  benefits  of  the  contract  with 
appellee  and  never  to  the  day  of  trial  has  repudiated  any  of  the  benefits 
derived  from  it,  it  is  in  no  position  to  urge  that  these  officials  acted  be- 
.  yond  the  scope  of  their  authority  in  making  the  contract  in  controversy. 
Again,  we  attach  no  importance  to  the  attempted  distinction  sought 
to  be  made  by  appellant  between  the  effect  to  be  given  to  an  express  and 
implied  contract,  as  applied  to  the  facts  of  this  case.    The  appellee  al- 
leged and  the  charge  submitted  generally  the  issue  of  contract  vel  non, 
and  to  our  minds  it  would  be  altogether  immaterial  whether  such  con- 
tract was  in  writing  or  verbal,  express  or  implied,  and  such  we  take  to 
be  the  meaning  of  the  paragraph  of  the  court's  charge  submitting  the 
issue.    To  hold  with  appellant  that  only  an  express  contract  by  a  rail- 
road company  would  prevent  its  removal  of  its  general  office,  machine 
shops,  etc.,  would  unnecessarily  and  unreasonably  restrict  the  effect  of 
article  4367  of  the  Revised  Statutes,  and  would  we  think  be  to  read 
into  the  statute  something  the  Legislature .  never  meant  to  place  there. 
The  use  in  the  statute  of  the  words  "contract"  and  "contracted"  was  evi- 
dently according  to  the  common  acceptation  of  those  terms,  and  would, 
therefore,  include  all  the  methods  of  contracting  known  to  the  law, 
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whether  the  terms  were  express  or  only  implied  and  whether  written  or 
verbal. 

Finally,  there  was  no  error  in  the  court's  permitting  the  correction 
of  the  verdict  first  returned  by  the  jury.  The  jury  were  expressly  told 
to  strike  out  any  part  of  the  prepared  form  of  verdict  handed  to  them 
to  which  they  did  not  agree,  and  after  considering  the  same  returned 
it  into  open  court  as  their  verdict  without  making  any  changes  what- 
ever. As  thus  corrected,  the  verdict  was  responsive  to  the  form  indicated 
in  paragraph  five  of  the  charge.  The  evidence  supports  the  verdict  af- 
firming that  for  valuable  consideration  received  by  it  the  appellant  com- 
pany has  contracted  to  locate  and  keep  its  general  offices,  machine  shops 
and  roundhouse  at  the  city  of  Sweetwater,  and  article  4367,  Sayles* 
Texas  Civil  Statutes,  in  emphatic  language  declares  in  such  case:  "Said 
railroad  company  shall  keep  and  maintain  its  general  offices  in  such 
place  within  this  State  where  it  shall  have  contracted  or  agreed,  or  shall 
hereafter  contract  or  agree,  to  locate  its  general  office  for  a  valuable  con- 
sideration. .  .  .  And  shall  keep  and  maintain  their  machine  shops 
and  roundhouse  or  either  in  such  place  or  places  as  they  may  have  con- 
tracted to  keep  them  for  a  valuable  consideration  received."  As  said  in 
the  City  of  Tyler  v.  St.  L.  &  S.  W.  Ry.  Co.,  supra:  "There  is  no  public 
policy  nor  public  interest  to  which  courts  may  give  precedence  over  the 
valid  statute  enacted  by  the  legislative  department." 

Under  these  circumstances  we  are  but  doing  our  plain  duty,  as  we 
understand  it,  in  affirming  the  judgment  of  the  court  below,  perpetually 
enjoining  appellant  from  removing  these  structures  from  the  city  of 
Sweetwater. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted,  reversed  and  rendered,  104  Texas,  329. 


C.  P.  Yates  v.  Royston  State  Bank 

Decided  Julv  2,  1910. 

Action  by  Corporation — Names  of  Officers — Statute  Construed. 

Tn  an  action  by  a  corporation  it  is  not  necessary  that  either  the  petition 
or  the  citation  disclose  the  names  of  the  officers.  This  is  not  required  by  either 
article  1191  or  1214,  Rev.  Stats. 

Error  from  the  District  Court  of  Fisher  County.     Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

A.  R.  Pool,  for  plaintiff  in  error. 

L.  B.  Allen,  for  defendant  in  error. 

DUNKLIN,  Associate  Justice. — C.  P.  Yates  has  prosecuted  a  writ 


1910.']  Levy  v.  Goldsoll.  257 

of  error  from  a  judgment  rendered  against  him  by  default  in  favor  of 
the  Royston  State  Bank  as  plaintiff  on  three  promissory  notes  executed 
by  Yates  and  secured  by  a  vendor's  lien  on  certain  lots  in  the  town  of 
McCaullev. 

In  plaintiff's  petition  the  Eoyston  State  Bank  was  alleged  to  be  a 
corporation  duly  incorporated  under  the  laws  of  this  State,  but  none 
of  its  officers  were  named  in  the  petition,  nor  in  the  citation  served  upon 
the  defendant.  Plaintiff  in  error  contends  that  the  failure  to  allege  in 
the  petition  the  names  of  the  officers  of  the  plaintiff  bank  was  a  failure 
to  comply  with  the  requirements  of  article  1191,  Sayles'  Civil  Statutes, 
which  provides  that  the  names  of  all  the  parties  to  the  suit  shall  be  al- 
leged in  the  petition ;  and  that  as  the  citation  did  not  contain  the  names 
of  plaintiffs  officers  it  was  not  in  compliance  with  article  1214,  Sayles* 
Civil  Statutes,  which,  among  other  things,  requires  that  the  citation  shall 
contain  the  names  of  all  the  parties  to  the  suit.  Both  these  contentions 
are  overruled.  Manifestly,  if  the  names  of  plaintiff's  officers  had  been 
alleged  in  the  petition,  such  officers  would  not  have  been  parties  to  the 
suit.  As  suggested  in  the  brief  of  plaintifE  in  error,  in  the  event  of  a 
necessity  for  service  of  process  upon  the  plaintiff  by  reason  of  any  pro- 
ceedings in  the  case  on  the  part  of  the  defendant,  it  might  in  some  in- 
stances be  convenient  to  ascertain  from  the  petition  the  name  of  the 
proper  officer  upon  whom  service  could  be  effected,  but  we  know  of  no 
statute  requiring  the  petition  to  contain  such  information.  None  of 
the  authorities  cited  in  the  brief  of  plaintiff  in  error  sustain  his  con- 
tention. 

We  have  found  no  sufficient  cause  for  prosecuting  the  writ  of  error 
in  this  cause,  and  it  appearing  that  the  same  waB  for  delay,  the  judg- 
ment will  be  affirmed  with  ten  per  cent  of  the  amount  added  thereto  as 
damages,  as  prayed  for  by  defendant  in  error. 

Affirmed  with  damages* 


Julius  Levy  v.  Frank  Goldsoll  et  al. 

Decided  October  8,  1010. 

1. — Husband  and  Wife — Separation — Contract  to  Support. 

A  contract  between  husband  and  wife  for  a  separation  in  the  future  is 
void;  but  where  the  separation  has  already  taken  place  and  is  not  brought 
about  or  induced  thereby,  an  agreement  or  obligation  by  the  husband  to  pay 
the  wife  a  stipulated  amount  periodically  would  be  valid*  and  binding. 

2. — Evidence — Failure  of  Party  to  Answer  Interrogatory. 

The  failure  of  a  party  to  a  suit  to  answer  a  categorical  interrogatory  bear- 
ing upon  a  material  issue  in  the  case,  is  a  fact  which  may  be  shown  to  the 
jury  and  considered  by  them. 

3. — Husband  and  Wife — Separation — Evidence. 

The  issue  being  whether  or  not  a  husband  and  wife  had  actually  separated 
at  the  time  a  contract  of  separation  was  executed,  testimony  of  the  wife  as  to 
their  manner  of  living  considered  and  held  relevant  and  material. 
Vol.  LXII  Civil— 17. 
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4. — Same — "Living  Together" — Definition. 

A  charge  that  by  the  phrase  "living  together  as  husband  and  wife"  was 
meant  the  dwelling  together  in  the  same  house,  eating  at  the  eame  table,  and 
holding  themselves  out  to  the  world  and  conducting  themselves  towards  each 
other  as  husband  and  wife,  held  a  correct  definition  of  the  phrase. 

5. — Same — Contract — Liquidated  Damages. 

A  bond  in  a  certain  amount,  secured  by  pledge  of  real  and  personal  prop- 
erty, conditioned  that  the  husband  would  thereafter  pay  to  his  wife  a  certain 
amount  weekly  according  to  the  terms  of  a  contract  of  separation,  considered 
and  held,  when  construed  in  the  light  of  the  facte  and  circumstances,  to  evi- 
dence an  intention  by  the  parties  that  the  amount  named  in  the  bond  was  to 
be  treated  as  liquidated  damages  and  not  as  a  penalty  in  case  of  a  breach  of 
the  bond.  Hence,  upon  breach  of  the  bond  by  the  husband,  the  wife  was  en- 
titled to  recover  the  entire  amount  of  the  bond,  less  such  sums  as  l.ad  been 
paid  before  the  breach. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Morrow  &  Smithdeal,  for  appellant. — The  damages  accruing  to  Lillian 
G.  Levy  by  reason  of  the  breach  of  the  contract  being  readily  ascertain- 
able by  calculating  the  sum  at  the  rate  of  $25  per  week,  it  is  manifest 
that  the  stipulation  in  the  bond  fixing  the  liability  at  $10,000  was  in  the 
nature  of  a  penalty  and  security  for  the  payment  of  the  installments, 
and  not  as  a  liquidated  sum.  4  Am.  &  Eng.  Ency.  of  Law,  p.  699 ;  Wal- 
lace v.  Terry,  15  S.  W.,  36;  Bignall  v.  Gould,  119  U.  S.,  495;  30  L.  E., 
491 ;  Squires  v.  Elwood,  49  N.  W.,  939 ;  Wilson  v.  Baltimore,  34  Atl., 
774;  13  Cyc,  p.  101  and  note  55;  Burill  v.  Daggett,  1  Atl.,  677;  Cochran 
v.  People's  By.,  21  S.  W.,  6. 

T.  H.  Jackson  and  Vaughn  &  Hart,  for  appellees. 

BOOKHOUT,  Associate  Justice.— This  suit  was  filed  May  7,  1909, 
by  Frank  J.  Goldsoll,  for  himself  and  as  trustee  for  Lillian  G.  Levy, 
against  Julius  Levy.  It  was  charged  in  the  petition  that  the  defendant 
had  made  an  agreement  with  the  plaintiff  and  Lillian  G.  Levy  by  which 
the  defendant  had  undertaken  to  pay  to  the  plaintiff  $25  per  week  for 
the  support  of  his  wife,  Lillian  G.  Levy,  and  had  executed  a  bond  in  the 
sum  of  $10,000  to  secure  the  payment,  and  that  default  had  been  made, 
and  seeking  to  recover  the  amount  of  the  bond.  The  case  was  tried  be- 
fore a  jury  on  special  issues  inquiring  whether  or  not  the  written  agree- 
ment introduced  in  evidence  was  made  in  pursuance  of  a  previous  verbal 
agreement,  and  whether  or  not  at  the  time  the  agreement  was  made  the 
defendant  and  Lillian  G.  Levy  were  living  together  as  husband  and  wife, 
and  whether  or  not  the  agreement  was  made  in  contemplation  of  a  future 
separation,  all  of  which  inquiries  were  answered  by  the  jury  in  the  nega- 
tive. The  court  entered  judgment  on  the  verdict  for  the  full  amount  of 
the  bond,  crediting  the  defendant  with  the  payments  that  had  been  made 
up  to  the  time  of  the  trial,  the  judgment  entered  being  for  the  sum  of 
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$8050.  Appellant  filed  motion  for  new  trial  which  being  overruled,  this 
appeal  is  prosecuted. 

It  is  contended  that  the  trial  court  erred  in  admitting  in  evidence  the 
articles  of  separation,  dated  May  5,  1906,  signed  by  the  defendant  in  the 
court  below,  appellant  here,  over  his  objection  thereto,  that  the  objects 
and  consideration  therein  set  out  are  illegal  and  void. 

The  agreement  was  made  in  the  City  and  State  of  New  York  on  the 
5th  day  of  May,  1906,  where  all  the  parties  thereto  then  resided.  It  was 
between  Julius  Levy,  party  of  the  first  part,  and  Lillian  G.  Levy,  his 
wife,  party  of  the  second  part,  and  Frank  J.  Goldsoll,  as  trustee,  party 
of  the  third  part.  It  recited,  among  other  things,  "That  whereas  the 
said  parties  of  the  first  and  second  part  were  lawfully  married  on  or 
about  the  5th  day  of  March,  1900,  and  they  have  for  some  time  past  lived 
separate  and  apart  from  each  other,  for  which  the  party  of  the  second 
part  had  just  cause,  and  she  is  about  to  commence  an  action  against  the 
party  of  the  first  part  for  a  limited  divorce;  and  whereas  the  said  par- 
ties of  the  first  and  second  part  have  agreed  to  settle  and  adjust  their 
differences  and  to  avoid  judicial  settlement  of  the  same  in  court,  and 
have  consented  and  agreed  to,  and  do  hereby  consent  and  agree  to,  live 
separate  and  apart  from  each  other  in  the  future,  upon  the  terms,  con- 
ditions and  covenants  hereinafter  contained ;  and  whereas  the  said  party 
of  the  third  part  has,  at  the  request  of  the  other  parties  hereto,  consented 
to  act  as  trustee  hereunder  for  the  purpose  of  enforcing  the  covenants 
herein  contained,  and  to  enter  into  the  obligation  and  covenants  herein- 
after contained."    The  bond  then  recited  the  covenants. 

It  is  insisted  that  the  contract  was  an  agreement  between  husband  and 
wife  for  their  future  separation  and  to  live  separate  and  apart  from 
each  other,  and  is  therefore  void.  It  is  clear  'that  a  contract  between 
husband  and  wife  for  a  separation  in  the  future  is  void,  but  the  evidence 
in  this  case  shows,  and  the  trial  court  found,  that  the  husband  and  wife 
had  separated  and  were  not  living  together  at  the  time  the  contract  was 
made.  Where  the  separation  exists  as  a  fact  and  is  not  produced  or 
occasioned  by  the  contract,  the  consideration  of  the  husband's  agreement 
to  pay  is  his  release  from  liability  for  the  support  of  the  wife.  Galusha 
v.'Galusha,  116  N.  Y.,  642;  Pettit  v.  Pettit,  107  K  Y.,  677.  In  the 
ease  first  cited  it  was  said:  "But  while  a  contract  to  separate  in  the 
future  is  void,  it  is  now^  too  well  settled,  both  in  England  and  in  this 
country,  to  admit  of  discussion,  that  after  a  separation  has  taken  place 
a  contract  may  be  made  through  the  intervention  of  a  trustee  which  is 
effective  to  bind  the  husband  to  contribute  the  sum  therein  provided 
for  the  future  support  of  the  wife/'  The  principle  announced  is  sup- 
ported by  authority.  There  was  no  error  in  admitting  the  contract  in 
evidence.  It  contains  no  clause  that  as  between  the  parties  contravenes 
public  policy. 

Nor  did  the  court  err  in  admitting  in  evidence  the  bond  and  deed  of 
trust  executed  by  appellant  to  secure  the  performance  of  his  part  of  the 
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contract.  These  instruments  were  parts  of  the  contract  between  the 
parties  and  were  properly  admitted  in  evidence. 

There  was  no  error  in  permitting  the  plaintiff's  counsel  to  read  to 
the  jury  the  sixth,  seventh  and  ninth  cross-interrogatories  propounded 
by  them  to  defendant.  The  evidence  on  the  part  of  plaintiff  disclosed 
that  the  parties  resided  in  the  same  suite  of  apartments,  and  that  for 
the  purpose  of  avoiding  notoriety  and  scandal  they  had  maintained  the 
semblance  of  living  together,  and  it  was  attempted  by  the  defendant 
by  general  statement  to  establish  that  they  were  in  fact  living  together 
and  maintaining  their  relations  of  husband  and  wife,  and  the  questions 
propounded  in  the  cross-interrogatories  sought  to  elicit  the  details.  De- 
fendant's failure  to  answer  the  categorical  questions  in  regard  to  the 
details  tended  to  prove  a  fact  which  under  all  the  rules  of  evidence  the 
plaintiff  had  a  right  to  show. 

Again,  the  evidence  and  inference  deducible  from  the  fact  of  defend- 
ant's failure  to  answer  said  questions,  if  erroneously  admitted,  could  not 
prejudice  the  rights  of  the  appellant,  the  validity  of  said  separation 
agreement  having  been  established  by  the  immediate  separation  of  the 
parties,  and  their  continuing  to  live  separate  thereafter  followed  by  the 
divorce  in  favor  of  the  wife  upon  grounds  existing  at  the  time  the  agree- 
ment was  entered  into. 

The  court  did  not  err  in  admitting  the  testimony  of  Mrs.  Levy,  over 
appellant's  objection  that  the  same  was  immaterial  and  irrelevant,  as 
follows:  "From  the  time  I  separated,  or  determined  to  separate,  from 
Mr.  Levy,  in  October,  up  to  the  time  I  actually  left  the  apartment,  Mr. 
Levy  and  I  did  not  occupy  the  same  room  at  night.  During  that  time 
we  did  not  occupy  towards  each  other  the  relations  of  husband  and 
wife.  During  that  time  we  did  not  occupy  the  same  bed."  The  evidence 
was  material  as  tending  to  prove  that  there  had  been  a  separation  of  the 
parties  previous  to  the  making  of  the  written  agreement. 

The  appellant  requested,  and  the  court  refused,  a  special  charge  read- 
ing as  follows:  "By  the  term  living  together  as  husband  and  wife/ 
is  meant  the  dwelling  together  in  the  same  dwelling  place,  eating  at  the 
same  table  and  conducting  themselves  toward  the  world  as  husband  and 
wife ;  and  in  order  to  "establish  the  fact  of  living  together  as  husband 
and  wife  it  is  not  necessary  that  the  proof  should  show  that  they  oc- 
cupied the  same  bed  or  that  they  had  sexual  intercourse."  The  appellart 
sought  to  have  the  principle  embraced  in  said  charge  submitted  to  the 
jury  for  their  finding  thereon.  The  court  refused  the  special  instruction ; 
also  refused  to  submit  to  the  jury  the  special  issue.  The  court  on  this 
phase  of  the  case  instructed  the  jury  as  follows:  "By  the  term  living 
together  as  husband  and  wife,'  is  meant  the  dwelling  together  in  the 
same  house,  eating  at  the  same  table,  the  two  parties,  the  man  and 
woman  in  question,  holding  themselves  out  to  the  world  and  conducting 
themselves  toward  each  other  as  husband  and  wife."  There  was  no  error 
in  refusing  the  requested  charge,  or  in  refusing  to  submit  the  special 
issue.    The  charge  of  the  court  as  given  was  correct. 
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It  is  insisted  that  the  court  erred  in  rendering  judgment  for  $8050 
against  the  defendant,  Julius  Levy,  because  it  appeared  from  the  un- 
disputed evidence  that  the  alleged  contract  to  pay  the  plaintiff  $25  a 
week  began  the  5th  day  of  May,  1906,  and  that  since  the  time  of  the 

trial  of  this  cause  only  the  unpaid  installments  amounting  to  $ 

were  due,  and  because  the  bond  sued  on  and  the  amount  stated  therein 
is  in  the  nature  of  a  penalty  and  not  in  the  nature  of  liquidated  damages, 
and  there  was  no  proof  that  it  was  intended  as  liquidated  damages.  The 
bond  was  in  the  sum  of  $10,000,  and  stipulated  for  its  payment  in  in- 
stallments of  $25  per  week.  At  the  time  of  the  trial,  March  24,  1909, 
there  had  been  paid  $1950,  leaving  $8050  due  on  its  face.  The  conten- 
tion of  appellant  is  that  the  amount  called  for  in  the  bond  evidences  a 
penalty  and  not  liquidated  damages.  In  respect  to  this  contention  the 
bond  is  not  clear.  Its  construction  depends  upon  the  intention  of  the 
parties  to  it  at  the  time  of  its  execution.  This  intention  is  to  be  de- 
termined from  the  bond  itself  and  from  the  facts  and  circumstances 
surrounding  the  parties  at  the  time  of  its  execution.  5  Cyc,  pp.  753, 
754,  757.  In  addition  to  the  bond  and  deed  of  trust  securing  it,  certain 
other  instruments  relating  to  their  property  were  executed  contempora- 
neously with  the  bond. 

After  a  careful  examination  of  the  bond  and  the  Circumstances  sur- 
rounding the  parties  at  the  time  of  its  execution  we  conclude  that  it 
was  the  intention  of  the  appellant  to  place  at  the  disposal  of  the  trustee, 
Frank  J.  Goldsoll,  for  the  benefit  of  Lillian  G.  Levy,  property  of  the 
value  of  $10,000  in  lieu  of  her  claim  for  alimony,  which  she  contem- 
plated asserting  through  the  courts  in  a  proceeding  for  divorce.  The 
bond  pledged  both  Teal  and  personal  property  to  secure  the  payment  of 
the  several  installments  stipulated  therein  to  be  paid.  It  further  pro- 
vided that  "in  the  event  of  default  in  the  payment  of  such  weekly  allow- 
ance, and  such  default  continuing  for  a  period  of  sixty  days,  that  such 
stocks  and  bonds  shall  be  sold  for  the  highest  price  obtainable  therefor, 
at  the  New  York  Stock  Exchange,  after  giving  to  the  said  party  of  the 
first  part  at  least  thirty  days'  notice,  either  personally  or  by  registered 
mail,  deposited  thirty  days  prior  to  the  date  of  such  sale;  such  notice 
to  contain  the  date  and  hour  of  sale,  and  the  broker  or  brokers  through 
whom  such  stocks  and  bonds  or  either  will  be  sold ;  that  in  the  event  of 
default  in  the  payment  of  such  weekly  allowance  as  hereinbefore  men- 
tioned on  the  part  of  the  party  of  the  first  part,  and  in  the  event  of  the 
party  of  the  third  part  electing  to  resort  to  the  security,  whether  real 
or  personal,  the  said  party  of  the  third  part  shall  be  at  liberty  to  apply 
the  proceeds  of  such  securities  after  a  sale  thereof,  after  deducting  all 
costs,  charges  and  expenses  which  may  be  incurred  in  and  about  such  sale, 
to  the  payment  of  the  sums  which  may  be  due,  and  which  may  become 
due  from  time  to  time,  so  far  as  the  same  can  be  applied,  and  the  said 
party  of  the  first  part  does  hereby  covenant  and  agree  to  pay  the  said 
weekly  sum  thereafter  as  hereinbefore  provided."  The  bond  contains 
this  express  provision :    "And  it  is  hereby  expressly  agreed  that  the  whole 
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of  said  principal  sum  shall  become  due  after  default  of  sixty  days  in  the 
payment  of  any  of  the  weekly  payments  above  mentioned  and  required 
to  be  made  under  and  pursuant  to  the  said  contract."  At  the  time  of 
the  trial  there  had  been  a  default  of  more  than  sixty  days  in  the  weekly 
payments  stipulated  for  therein.  In  our  opinion  the  court  did  not  err 
in  entering  judgment  against  appellant  for  $8050,  the  balance  due  on 
the  bond.     The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


A.  B.  Anderson  v.  Charles  E.  Ashe  et  al. 

Decided  October  11,  1910. 

1. — Election — Contest — Validity  of  Act — Case  Distinguished. 

The  Act  of  the  Thirty -first  Legislature  (Gen.  Laws,  1909,  page  451)  con- 
ferring jurisdiction  on  District  Courts  to  hear  and  determine  election  contests, 
is  not  subject  to  the  objection  that  it  is  void  because  it  fails  to  provide  any 
adequate  procedure  for  the  trial  of  such  contests.  Odell  v.  Wharton,  87  Texas, 
173,  distinguished. 

2. — Same — Application  of  Common  Law — No  Pleading — Practice. 

The  failure  of  the  Act  concerning  contests  of  elections  to  prescribe  rules 
of  evidence  and  to  provide  for  the  filing  of  pleadings  by  the  contestee,  would 
not  render  the  Act  invalid;  in  such  case  the  provisions  of  article  2299,  Rev. 
Stats.,  adopting  the  common  law  rules  of  evidence,  would  apply  in  the  admis- 
sion and  exclusion  of  evidence;  and  the  contestee  is  not  required  to  file  any 
written  answer.  The  contestant  must  prove  his  allegations  before  the  declared 
result  of  the  election  will  be  disturbed. 

3. — Same — Primary  Elections — Jurisdiction  of  District  Courts — Constitu- 
tion. 

The  term  "contested  elections,"  as  used  in  section  8,  article  V,  of  the 
Constitution,  as  amended  in  1891,  includes  primary  elections  as  well  as  final 
elections,  and  the  District  Courts  have  jurisdiction  in  the  one  case  as  well  as 
in  the  other  to  try  contests. 

4. — Mandamus — Court  of  Civil  Appeals — Jurisdiction. 

The   Courts   of   Civil   Appeals   of   this   State   have   original  jurisdiction  to 
issue  a  writ  of  mandamus  to  compel  a  District  Court  to  try  and  render  judg- 
ment in  a  cause,  and  this  jurisdiction  is  not  affected  by  the  fact  that  the  cause 
in  which  the  writ  is  applied  for  is  one  not  appealable  to  the  Courts  of  Civil 
Appeals. 

Original  application  for  mandamus  to  the  District  Court  of  Harris 
County. 

Lane,  Wolters  &  Storey  and  Fisher,  Sears  &  Campbell,  for  relator. 

Presley  K.  Ewing,  John  Love  joy,  S.  H.  Brashear  and  A.  (7.  Van  VeU 

zer,  for  respondents. 

PLEASANTS,  Chief  Justice. — Relator,  A.  R.  Anderson,  who  was 
a  candidate  for  nomination  for  the  office  of  sheriff  of  Harris  Cotintr  at 
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the  Democratic  primary  election  held  in  said  county  on  July  23,  1910, 
has  applied  to  this  court  for  a  writ  of  mandamus  to  compel  the  respond- 
ent, Charles  E.  Ashe,  who  is  a  judge  of  a  District  Court  for  Harris 
County,  to  proceed  to  hear  and  determine  a  contest  filed  by  relator  in  said 
court  attacking  the  returns  of  said  election,  which  show  the  nomination 
of  respondent,  Frank  Hammond.  The  grounds  of  the  contest  are  fraud 
and  illegality  in  the  election,  and  the  sufficiency  of  the  allegations  of 
the  contestant  to  entitle  him  to  have  the  returns  of  the  election  set  aside 
and  himself  declared  the  nominee  for  said  office,  is  not  questioned. 

On  the  day  set  for  the  hearing  of  the  contest  by  the  District  Court, 
contestee  Hammond  appeared  and  presented  exceptions  and  a  plea  to 
the  jurisdiction  of  the  court  to  hear  and  determine  the  contest,  on  the 
ground,  first,  that  the  Act  of  the  Thirty-first  Legislature  conferring  such 
jurisdiction  upon  the  District  Court  was  unauthorized  by  the  Constitu- 
tion and  therefore  void ;  and  second,  that  if  the  Constitution  conferred, 
or  authorized  the  Legislature  to  confer,  such  jurisdiction  the  Act  men- 
tioned was  void  because  it  failed  to  provide  any  adequate  procedure  for 
the  trial  of  such  contest. 

The  district  judge  held  that  the  Act  was  not  unconstitutional,  but 
sustained  the  contention  that  it  was  void  because  it  provided  no  adequate 
procedure  for  the  trial  of  the  contest,  and  on  this  ground  refused  to 
hear  the  contest,  and  dismissed  the  proceedings. 

We  shall  treat  these  questions  in  inverse  order  to  that  in  which  they 
are  above  stated,  and  will  first  determine  whether  the  district  judge  was 
correct  in  his  holding  that  the  statute  was  void  because  it  provided  no 
adequate  procedure  for  the  trial  of  the  contest. 

Section  141  of  the  Terrell  election  law,  as  amended  by  the  Act  of  the 
Thirty-first  Legislature,  is  as  follows : 

"All  contests  for  a  primary  election  or  nomination  of  a  convention, 
based  on  charges  of  fraud  or  illegality  in  the  method  of  conducting  the 
elections,  or  fraud  or  illegality  in  selecting  the  delegates  to  the  con- 
vention, or  in  certifying  to  the  convention,  or  in  nominating  candidates 
in  State,  district,  county,  precinct  or  municipal  conventions,  or  in  is- 
suing certificates  of  nominations  from  such  conventions,  the  same  shall 
be  decided  by  the  executive  committee  of  the  State,  district,  or  county 
as  the  nature  of  the  office  may  require,  each  executive  committee  having 
control  in  its  own  jurisdiction,  or  by  the  District  Court,  or  judge  of  said 
court  in  vacation,  of  the  district  where  the  contestee  resides,  said  execu- 
tive committee  and  the  District  Court  having  concurrent  jurisdiction; 
provided,  that  where  contests  are  originally  filed  with  the  executive  com- 
mittee either  party  shall  have  the  right  to  appeal  from  the  final  decision 
of  the  executive  committee  to  the  District  Court  having  jurisdiction,  and 
said  contest  shall  there  be  tried  de  novo  bv  said  court.     .     .     . 

"Tn  State,  district,  county,  precinct  or  municipal  offices,  the  certificate 
of  nomination  issued  by  the  president  or  chairman  of  the  nominating 
convention  or  chairman  of  the  countv  executive  committee,  shall  be  sub- 
ject  to  review  upon  allegations  of  fraud  or  illegality,  by  the  District 
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Court  of  the  county  in  which  the  contestee  resides,  or  the  judge  of  said 
court  in  vacation;  provided,  that  such  allegations  are  filed  in  said  court 
within  ten  days  after  the  issuance  of  said  certificate,  and  when  said 
allegations  are  so  filed  or  the  appeal  from  the  decision  of  the  executive 
committee  is  perfected,  the  judge  of  the  District  Court  shall  set  same 
down  for  hearing  either  in  term  time  or  vacation  at  the  earliest  practical 
time,  and  a  copy  of  said  grounds  of  contest  together  with  the  notice  of 
the  date  set  fcr  said  hearing  shall  be  prepared  and  issued  by  the  clerk 
of  the  District  Court  and  be  served  upon  the  contestee  five  days  before 
the  hearing  before  said  court  or  judge;  and  the  parties  to  said  contest 
shall  have  the  right  to  summon  witnesses;  and  the  court  or  judge  may, 
if  in  his  opinion  the  ends  of  justice  require  it,  unlock  and  unseal  the 
ballot  boxes  used  in  the  precinct  where  fraud  or  illegality  is  charged  to* 
have  been  used,  and  examine  their  contents,  after  which  they  shall  be 
sealed  and  delivered  to  the  county  clerk;  and  said  court  or  judge  shall 
determine  said  contest,  and  the  decision  of  said  court  or  judge  shall  be 
final  as  to  all  district,  county,  precinct  or  municipal  offices,  and  a  cer- 
tified copy  of  the  judgment  of  said  court  or  judge  shall  be  transmitted 
by  the  clerk  thereof  to  the  officers  charged  with  the  duty  of  providing 
the  official  ballot,  and  the  name  of  the  candidate  in  whose  favor  said 
judgment  shall  be  rendered,  shall  be  printed  in  the  official  ballot  for  the 
general  election." 

While  the  procedure  provided  for  by  this  statute  is  not  full  and  com- 
plete, and  no  express  provision  is  made  for  the  adoption  by  the  court 
of  any  existing  statutory  or  common  law  rules  of  procedure,  we  can  not 
agree  with  the  learned  district  judge  in  his  conclusion  that  this  lack  of 
fullness  in  the  rules  of  procedure  provided  in  the  statute  is  such  as  to 
render  the  statute  void. 

We  do  not  regard  the  case  of  Odell  v.  Wharton,  87  Texas,  173,  cited 
and  relied  on  by  respondents,  and  which  seems  to  have  controlled  the 
action  of  the  District  Court,  as  conclusive  of  the  question.  The  statute 
construed  in  that  case  contained  no  directions  of  anv  kind  as  to  the  mode 
of  procedure,  but  simply  provided  that  the  contest  should  be  conducted 
in  "such  manner  as  has  been  or  may  hereafter  be  prescribed. "  At  the 
time  the  contest  in  that  case  was  brought  the  only  rules  of  procedure 
prescribed  by  law  for  the  trial  of  election  contests  were  those  embraced  in 
chapter  6  oi  title  34  of  the  Revised  Statutes  of  1879.  This  law  had 
been  declared  unconstitutional  by  our  Supreme  Court  in  the  cases  of  ex 
parte  Towles,  46  Texas,  413;  Williamson  v.  Lane,  52  Texas,  335,  and  ex 
parte  Whitlow,  59  Texas,  273,  and,  under  the  well  settled  rule  of  de- 
cision, the  amendment  to  the  Constitution  authorizing  such  legislation 
did  not  vitalize  the  previously  enacted  law.  "Under  these  conditions  it  is 
manifest  that  the  reference  in  the  Act  construed  in  the  Odell  case  to 
the  rules  of  procedure  theretofore  prescribed  was  wholly  ineffectual,  there 
being  then  no  existing  constitutional  statutory  rules  of  procedure  in  such 
cases ;  and  such  contest  not  being  a  civil  suit  or  cause,  and  therefore  not 
triable  under  the  common  law  or  statutory  rules 'of  procedure  governing 


1910.]  Anderson  v.  Ashe.  265 

such  suits,  the  statute  attempting  to  confer  jurisdiction  upon  the  Dis- 
trict Court  to  try  such  contest,  without  providing  any  rules  of  procedure 
therefor,  was  held  ineffectual  and  void. 

The  Act  under  consideration  in  this  case  does  provide  rules  of  pro- 
cedure. It  fixes  the  venue  of  the  cause  of  action.  It  fixes  the  time  for 
commencing  the  proceedings  and  prescribes  the  essentials  of  contestant's 
pleading.  It  provides  for  service  upon  contestee  of  notice  of  the  filing  of 
the  contest  and  a  statement  of  the  grounds  of  the  contest,  and  of  notice 
of  the  time  set  for  the  hearing,  all  of  which  are  to  be  prepared  and  issued 
bv  the  clerk  of  the  District  Court,  and  served  five  davs  before  the  dav 
set  for  the  hearing.  It  also  provides  that  witnesses  may  be  summoned 
(and  by  necessary  implication  may  be  sworn  and  examined),  and  that 
if  it  is  deemed  necessary  to  the  ends  of  justice  the  court  may  unlock  the 
ballot  boxes  and  examine  their  contents.  The  only  omissions  in  the  pro- 
cedure provided  in  this  Act  are  the  failure  to  prescribe  rules  of  evidence, 
and  to  provide  for  the  filing  of  pleadings  by  the  contestee  and  for  the 
amendment  of  the  pleadings. 

If  this  omission  to  prescribe  rules  of  evidence  would  leave  the  court 
free  to  try  the  contest  without  regard  to  any  legal  rules  of  evidence  we 
would  not  be  disposed  to  disagree  with  the  district  judge  in  the  opinion 
that  the  statute  should  be  held  inoperative.  Under  the  Anglo-Saxon 
system  of  jurisprudence  when  a  citizen  is  brought  into  court  he  is  en- 
titled to  have  his  rights  ascertained  and  determined  under  rules  of  evi- 
dence established  by  law,  and  any  attempt  by  the  Legislature  to  give 
power  to  any  judicial  tribunal  to  determine  the  rights  of  the  citizen, 
without  prescribing  any  rules  which  should  govern  in  the  admission  of 
the  evidence  upon  which  such  rights  are  established  or  defeated,  should 
not  be  upheld  by  the  courts.  But  we  can  not  agree  with  respondent's 
counsel  in  the  contention  that  there  are  no  mles  of  evidence  made  ap- 
plicable by  the  law  to  the  trial  of  a  contest  of  this  kind.  Article  2299 
of  our  Revised  Statutes  is  as  follows:  "The  common  law  of  England 
as  now  practiced  and  understood  shall  in  its  application  to  evidence  be 
followed  and  practiced  by  the  courts  of  this  State  so  far  as  the  same 
may  not  be  inconsistent  with  this  title  or  any  other  law/' 

This  article  of  the  statute  makes  the  common  law  rules  of  evidence 
applicable  in  any  character  of  case  or  cause  of  action  which  any  court 
of  this  State  is  given  jurisdiction  to  hear  and  determine,  and  under  its 
provisions  the  District  Court  in  the  trial  of  a  primary  election  contest 
under  the  statute  before  set  out  would  be  required  to  observe  the  com- 
mon law  rules  of  evidence. 

We  do  not  regard  the  failure  to  provide  for  the  filing  of  an  answer 
by  the  contestee  and  to  provide  for  the  amendment  of  the  pleadings, 
such  omissions  in  the  rules  of  procedure  as  would  vitiate  the  statute.  The 
contestee  is  not  required  to  file  any  written  answeT,  and  judgment  can 
not  be  taken  by  default.  The  burden  is  upon  the  contestant  to  show 
the  fraud  or  illegality  charged,  and  unless  such  affirmative  showing  is 
made  the  court  is  not  authorized  to  disturb  the  declared  result  of  the 
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election;  and  it  is  expressly  provided,  "that  before  any  advantage  can 
be  taken  of  the  disregard  or  violation  of  any  directory  provision  of  the 
law  it  must  appear  that  but  for  such  disregard  or  violation,  the  result 
would  have  been  different." 

In  a  trial  of  this  kind  no  rights  of  the  contestee  are  invaded  or  jeopard- 
ized by  the  failure  to  expressly  authorize  him  to  file  a  written  original 
answer  or  to  amend  his  answer.    We  think  he  may  do  both. 

In  the  Odell  case,  supra,  there  was  an  entire  absence  of  rules  or  pro- . 
cedure  by  which  the  contest  could  be  instituted  or  the  contestee  brought 
into  court,  and,  as  before  said,  we  do  not  think  the  ruling  in  that  case 
sustains  the  district  judge  in  his  conclusion  that  the  statute  in  question 
in  this  case  is  inoperative  because  it  fails  to  prescribe  adequate  rules  of 
procedure. 

We  come  now  to  a  consideration  of  the  question  of  whether  the  Con- 
stitution authorizes  the  Legislature  to  confer  jurisdiction  upon  the  Dis- 
trict Court  to  hear  and  determine  primary  election  contests. 

Section  8  of  article  V  of  the  Constitution,  as  amended  in  1891,  ex- 
pressly confers  upon  the  District  Court  jurisdiction  "of  contested  elec- 
tions," and  further  provides  that  "said  court  shall  have  general  original 
jurisdiction  over  all  causes  of  action  whatever  for  which  a  remedy  or 
jurisdiction  is  not  provided  by  law  or  this  Constitution,  and  such  other 
jurisdiction  original  and  appellate  as  may  be  provided  by  law." 

It  is  insisted  by  respondents  that  the  term  "contested  elections"  as 
used  in  this  section  of  the  Constitution  can  not  be  construed  to  include 
primary  election  contest^  but  must  be  restricted  to  the  contest  of  elec- 
tions by  which  the  final  choice  of  the  people  for  a  public  officer  or  measure 
is  expressed.  In  support  of  this  contention  a  number  of  cases  from  other 
jurisdictions  are  cited  in  which  the  word  "elections"  as  used  in  Con- 
stitutions and  statutes  under  construction  in  said  cases  is  held  not  to 
include  a  primary  election.  The  decisions  in  most  of  these  cases,  are 
controlled  by  the  context  of  the  provisions  of  the  Constitution  or  statute 
under  construction,  and  the  applicability  of  some  of  these  opinions  is 
greatly  weakened,  if  not  destroyed,  by  the  fact  that  it  does  not  appear 
that  the  party  primary  elections  referred  to  in  the  opinions  were  statu- 
tory elections.  If  any  of  the  cases  cited  can  be  held  directly  in  point  we 
do  not  feel  constrained  to  follow  them.  We  are  of  opinion  that  the  word 
"elections"  as  used  in  the  section  of  our  Constitution  above  quoted,  should 
be  construed  to  include  any  election  in  which  the  public  or  a  large  por- 
tion thereof  participates  and  which  is  held  under  and  regulated  by  the 
statutes  of  of  this  State. 

Prior  to  the  adoption  of  this  amendment  to  our  Constitution  it  had 
been  held  by  our  Supreme  Court  in  the  cases  before  cited  that  an  elec- 
tion contest  being  in  its  nature  political  the  jurisdiction  to  decide  such 
contests  was  not  conferred  by  the  Constitution  upon  the  District  Court, 
nor  was  the  Legislature  authorized  under  the  Constitution  to  confer 
such  jurisdiction  upon  that  court.  To  meet  these  decisions  the  amend- 
ment to  the  Constitution  before  mentioned  was  adopted,  and   it  can 
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not  be  doubted  that  in  the  adoption  of  this  amendment  the  people  in- 
tended to  give  the  District  Court  the  power  or  jurisdiction  to  hear  and 
determine  the  contest  of  any  public  election  held  under  and  regulated 
by  the  general  election  statutes  of  this  State. 

The  contest  of  a  primary  election  held  under  the  present  statutes  of 
this  State  authorizing  and  governing  such  elections,  is  in  no  sense  more 
of  a  political  or  non-judicial  question  than  the  contest  of  a  general  elec- 
tion, and  while  primary  elections  were  not  authorized  by  law  at  the 
time  the  amendment  to  the  Constitution  was  adopted  and  was  not  in  the 
minds  of  the  electors  when  they  voted  for  said  amendment,  we  think 
such  elections  are  clearly  included  in  the  terms  of  the  amendment.  Scar- 
borough v.  Eubank,  52  S.  W.,  569;  Lytle  v.  Halff,  75  Texas,  134. 

Such  being  our  conclusion  as  to  the  proper  construction  of  the  clause 
of  the  Constitution  giving  the  District  Court  jurisdiction  of  contested 
elections,  it  is  unnecessary  for  us  to  determine  whether  the  later  clause 
in  the  section  of  the  Constitution  before  quoted  authorizes  the  Legisla- 
ture to  give  the  District  Court  jurisdiction  of  contests  of  primary  elec- 
tions. 

The  objection  of  respondents  to  the  jurisdiction  of  this  court  is  with- 
out merit.  Article  1000  of  the  Revised  Statutes,  authorizing  the  Courts 
of  Civil  Appeals  to  issue  a  writ  of  mandamus  to  compel  a  District  Court 
to  proceed  to  trial  and  judgment  in  a  cause,  confers  original  jurisdiction 
upon  this  court  to  issue  such  writ,  and  this  jurisdiction  is  not  affected 
by  the  fact  that  the  cause  in  which  such  writ  is  applied  for  is  not  ap- 
pealable to  this  court. 

Prom  these  views  it  follows  that  the  application  for  a  writ  of  man- 
damus should  be  granted,  and  it  is  so  ordered. 

Mandamus  awarded. 


Ft.  Worth  &  Rio  Grande  Railway  Company  v.  James  Conner. 

Decided  October  12,  1910. 

1. — Carrier  of  Passengers — Putting  Off  Train — Contributory  Negligence — 
Charge. 

In  an  action  for  damages  from  being  unlawfully  put  off  a  train,  with 
circumstances  of  indignity  and  personal  injury  by  a  fall  down  the  embank- 
ment, a  requested  charge  that  plaintiff  could  not  recover  if  the  fall  was  due 
to  his  own  intoxication  was  properly  refused,  since  it  ignored  his  right  to 
recover  for  unlawful  ejection,  irrespective  of  the  injury  from  his  fall. 

2. — Evidence — Conclusion  of  Witness. 

Plaintiff,  who  had  made  a  former  written  statement  differing  from  his 
testimony  on  the  trial,  could  not  be  required  to  state,  on  cross  examination, 
whether  such  statement  was  more  apt  to  be  correct  than  his  testimony.  The 
question  called  for  a  mere  conclusion  of  the  witness. 

3. — Charge. 

Requested  instructions  on  points  fully  covered  by  the  charge  given,  were 
properly  refused. 
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4. — Sufficiency  of  Evidence. 

A   verdict  will  not  be  disturbed  on  appeal  merely  because  the  evidence  is 
in  conflict,  especially  where  three  recoveries  have  been  had  thereon. 

Appeal  from  the  District  Court  of  McCulloch  County.  Tried  below 
before  Hon.  John  W.  Goodwin. 

Andreivs,  Ball  &  Streetman,  and  F.  M.  Newman,  for  appellant. — 
Where  the  intoxication  or  partial  intoxication  of  a  party  contributes  to 
the  injury  or  is  the  proximate  cause  of  the  injury  then  party,  should  not 
recover  any  damages  on  account  of  such  injury,  and  especially  so  where 
he  had  no  right  to  be  on  the  train. 

H.  &  T.  C.  Ry.  Co.  v.  Bryant,  31  Texas  Civ.  App.,  483;  M.  P.  By. 
Co.  v.  Evans,  71  Texas,  362 ;  H.  &  T.  C.  Ry.  Co.  v.  Sympkins,  54  Texas, 
615;  G.  H.  &  S.  A.  Ry.  Co.  v.  Harris,  22  Texas  Civ.*  App.,  16;  Holmes 
v.' Oregon,  etc.,  R.  Co.,  6  Sawy.  (U.S.),  272;  Chicago,  etc.,  R.  Co.  v. 
Lawrence,  96  111.  App.,  635;  Maguire  v.  Middlesex  R.  Co.,  115  Mass., 
239 ;  Strand  v.  Chicago,  etc.,  R.  Co.,  67  Mich.,  380 ;  Whalen  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.,  323;  Milliman  v.  New  York  Cent.,  etc.,  R.  Co.,  6 
Thomp.  &  C.  (N.  Y.),  585;  Newton  v.  Central  V.  R.  Co.,  80  Hun.  (N. 
Y.),  491;  Link  v.  Brooklyn  Heights  R.  Co.,  64  N.  Y.  App.  Div.,  406; 
Fisher  v.  West  V.,  etc.,  R.  Co.,  39  W.  Va.,  366,  42  W.  Va.,  183 ;  St.  Louis, 
etc.,  R.  Co.  v.  Carr,  47  111.  App.,  353 ;  Wheeler  v.  Grand  Trunk  R.  Co., 
70  N.  H.,  607 ;  2  Rapalje  &  Mack's  Dig.,  459. 

A.  O.  Walker,  J.  A.  Adkins  and  Roy  L.  Walker,  for  appellee. 

RICE,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellant and  recovered  a  judgment  for  $400  for  personal  injuries  alleged 
to  have  been  sustained  by  him  on  account  of  being  expelled  from  ap- 
pellant's cars  while  in  motion,  by  its  conductor,  under  the  following  cir- 
cumstances: It  was  alleged  by  appellee  that  on  the  22nd  of  December, 
1907,  he  accompanied  his  brother-in-law,  who  desired  to  become  a  passen- 
ger on  appellant's  cars,  to  its  station  at  Brady;  that  after  his  brother-in- 
law  had  boarded  the  train,  and  while  the  same  was  still  at  the  station, 
having  occasion  to  confer  with  him  relative  to  a  matter  of  business,  he 
boarded  the  train  and  while  in  search  of  him  the  train  suddenly  started 
without  any  warning,  and  he  immediately  started  to  the  door  to  disem- 
bark, but  found  that  the  train  was  going  too  fast  for  him  to  do  so  in 
safety.  Whereupon  he  sought  the  conductor  with  the  view  of  having 
him  stop  the  train,  so  that  he  could  get  off;  that  upon  finding  the  con- 
ductor he  stated  that  he  wanted  to  get  off  the  train,  and  asked  him  to 
stop  the  train  for  this  purpose,  but  that  the  conductor  demanded  of  him 
his  fare  as  a  passenger;  whereupon  he  told  him  that  he  simply  desired 
to  get  off,  and  asked  that  the  train  be  stopped,  but  that  the  conductor 
only  slowed  the  train  up,  demanding  that  he  should  alight  therefrom, 
which  he  refused  to  do,  but  told  the  conductor  that  he  would  prefer  to 
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pay  his  fare  to  the  next  station  rather  than  get  off  while  the  train  was 
in  motion,  at  the  same  time  pulling  out  his  purse  for  this  purpose.  The 
conductor  thereupon  became  angry  and  forcibly  ejected  him  from  the 
moving  train  by  kicking  or  shoving  him  off.  That  this  occurred  on  a 
steep  embankment,  by  reason  of  which  he  was  precipitately  thrown  from 
said  embankment  to  the  ground  below,  sustaining  serious  and  permanent 
injuries. 

After  a  general  demurrer  and  general  denial  defendant  plead  that  the 
plaintiff  was  a  trespasser,  having  boarded  the  train  without  a  ticket  and 
without  any  intention  of  becoming  a  passenger;  that  he  was  in  an  in- 
toxicated condition,  and  that  on  appellee's  demand  that  the  train  be 
stopped  for  him  to  get  off,  the  conductor  did  stop  the  train  for  said  pur- 
pose, but  appellee  thereupon  began  to  parley  with  him  as  to  his  right  to 
eject  him;  whereupon  he  took  hold  of  him,  and,  using  no  more  force 
than  was  necessary  for  the  purpose  of  putting  him  off,  he  put  him  off, 
and  that  after  he  got  upon  the  ground  that,  on  account  of  his  intoxicated 
condition,  appellee  stumbled  and  fell,  rolling  down  the  embankment,  • 
but  denied  that  he  received  any  injury  therefrom. 

The  principal  errors  assigned  relate  to  what  appellant  conceives  to 
be  an  insufficient  charge  upon  the  part  of  the  court,  and  its  refusal  to 
give  several  special  charges  asked  by  appellant.     Among  them  was  the 
following :    "You  are  instructed  as  a  part  of  the  law  in  this  case  that  if 
you  believe  from  the  evidence  that  plaintiff,  James  Conner,  was  under 
the  influence  of  intoxicating  liquor  at  the  time  of  the  occurrence  com- 
plained of,  and  that  such  fact  contributed  to  his  falling  and  rolling  down 
the  embankment,  and  that  he  would  not  have  fallen  and  rolled  down  the 
embankment  if  he  had  not  been  under  the  influence  of  intoxicating 
liquor,  then  you  will  return  a  verdict  in  favor  of  the  defendant."    We 
think  that  there  was  no  error  upon  the  part  of  the  court  in  refusing  to 
give  this  charge,  because  it  completely  ignored  that  phase  of  the  case 
made  by  the  pleadings  and  proof  on  the  part  of  the  plaintiff,  towit, — 
that  appellee  was  unlawfully  ejected  from  the  cars  by  force  and  violence, 
and  permitted  a  finding  in  favor  of  appellant  merely  if  the  jury  should 
believe  that  appellee,  by  reason  of  his  intoxication,  fell  and  rolled  down 
the  embankment  after  he  had  been  thus  forcibly  ejected.     Under  this 
charge  the  jury  would  have  been  justified  in  finding  for  defendant  if 
they  merely  believed  plaintiff's  intoxication  contributed  to  his  falling 
down  the  embankment,  notwithstanding  the  fact  that  prior  thereto  he 
may  have  been  unlawfuly  ejected  from  the  cars  by  the  conductor.    This 
was  not  the  law  of  the  case,  because  plaintiff  was  entitled  to  a  verdict 
if  he  was  unlawfully  ejected  from  the  train  with  indignities,  as  claimed 
by  him,  irrespective  of  whether  he  may  have  subsequently  fallen  on  ac- 
count of  being  intoxicated.     The  fact  of  his  subsequent  fall,  if  due  en- 
tirely to  his  intoxicated  condition,  and  he  received  injuries  therefrom, 
could  have  been  shown  by  appellant  for  the  purpose  of  diminishing  the 
amount  of  his  recovery;  but  certainly  could  not  have  been  used  to  defeat 
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it,  if  the  jury  believed  from  the  evidence  that  he  had  been  unlawfully 
ejected  from  the  train  prior  thereto  by  the  conductor. 

It  appears  that  during  the  last  trial  of  the  case  plaintiff  made  a  state- 
ment relative  to  his  injuries  which  conflicted,  as  to  the  character  of  said 
injuries,  with  a  former  statement  made  by  him.  Whereupon  he  was 
asked  by  appellant's  counsel  that  if  there  should  be  any  difference  in 
the  statements,  whether  or  not  the  statement  made  in  1908,  immediately 
after  the  transactioD,  would  or  would  not  be  more  apt  to  be  correct  than 
the  one  now  made.  Objection  to  this  question  was  sustained  by  the  court 
and  this  is  assigned  as  error.  We  are  inclined  to  believe  that  the  court 
was  correct  in  this  ruling.  The  answer  if  made,  would  have  involved 
merely  the  opinion  of  the  witness  as  to  which  statement  was  more  apt 
to  be  correct,  a  conclusion  which  the  jury  was  as  able  to  draw  as  the  wit- 
ness after  hearing  both  statements. 

The  remaining  special  charges  requested  by  appellant  we  think  were 
properly  refused,  because  the  court  in  its  main  charge  had  fully  and 
accurately  covered  the  points  presented. 

The  last  assignment  questions  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict.  It  is  true,  there  was  a  conflict  in  the  evidence,  but, 
under  an  appropriate  charge,  this  was  resolved  in  favor  of  the  plaintiff; 
and  the  jury  having  found  in  favor  of  plaintiff,  and  their  finding  having 
been  sanctioned  by  the  trial  court;  especially  in  view  of  the  fact  that 
this  was  the  fourth  trial,  two  verdicts  having  already  gone  in  favor  of 
plaintiff,  we  are  not  inclined  to  disturb  it  on  this  ground. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
in  all  things  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Texas  &  New  Orleans  Railroad  Company  v.  J.  Vincent  MoLeod, 

by  Next  Friend. 

Texas  &  New  Orleans  Railroad  Company  v.  Annie  E.  McLeod. 

Decided  October  12,  1910. 

l.—XJon tributary  Negligence — Question  of  Fact — Burden  of  Proof. 

The  issue  of  contributory  negligence  is  ordinarily  one  of  fact  for  the  jury 
to  determine  from  the  evidence,  the  burden  being  upon  the  defendant  to  prove 
the  same. 

2. — Same — Crossing  Railroad  Track — Going  Between  Cars. 

While  it  has  been  held  in  some  cases  that  the  act  of  crossing  a  railroad 
track  by  going  between,  under  or  over  the  cars  of  a  train  standing  "upon  it,  is 
negligence  per  se,  yet  the  facts  and  circumstances  of  those  particular  cases 
show  that  no  rational  mind  in  view  of  them  could  reach  any  other  conclusion : 
therefore  it  does  not  follow  that  every  act  of  this  kind  presents  a  case  of  con- 
tributory negligence.  Rule  applied,  in  such  a  case  and  judgment  against  a. 
railroad  company  affirmed. 

3. — Personal  Injury — Loss  of  Foot — Damages. 

A  verdict  for  $15,000  for  the  loss  of  a  foot  held  not  excessive  in  the  caee 
of  a  boy  fourteen  years  of  age. 
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Appeal  from  the  Sixty-first  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Xorman  G.  Kittrell. 

JBaker,  Botts,  Parker  &  Garwood,  Lane,  Wolters  &  Storey  and  Wm. 
A.   Vinson,  for  appellant. 

Lovejoy  &  Parker,  for  appellees. 

XEILL,  Associate  Justice. — J.  Vincent  McLeod,  a  minor  of  four- 
teen, sued  the  appellant  railroad  company  and  several  other  railroads 
to  recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendants'  negligence.  And  his  mother,  Annie  E.  McLeod,  sued  the 
same  railroad  companies  to  recover  damages  sustained  by  her  on  ac- 
count of  the  same  injuries  alleged  to  have  been  inflicted  on  her  son. 

The  two  cases  having  been  brought  in  the  same  court  were  by  agree- 
ment of  all  the  parties  consolidated  and  tried  as  one.  Upon  the  trials 
each  plaintiff  dismissed  his  or  her  case  against  all  the  defendants  ex- 
cept the  present  appellant.  The  trial  resulted  in  a  verdict  in  the  case 
of  young  McLeod,  in  his  favor  for  the  sum  of  $15,000.  And  in  his 
mother's  case,  in  a  verdict  for  $5000.  However,  the  court  below  re- 
quired her  to  enter  a  remittitur  of  $2000  on  that  sum.  Then  judgment 
was  entered  against  the  appellant  in  favor  of  the  boy  for  $15,000  and  in 
favor  of  his  mother  for  $3000.  From  each  of  these  judgments  the 
railroad  company  has  appealed. 

The  negligence  averred  by  each  plaintiff  was  the  blocking  by  defend- 
ants, on  January  25,  1907,  in  the  city  of  Houston,  Texas,  Maury  Street, 
a  public  street  in  said  city,  for  an  unusual  length  of  time  in  violation  of 
an  ordinance  of  the  city  which  makes  it  unlawful  for  any  railway  com- 
j>an3r  to  permit  any  locomotive,  engine  or  train  of  cars  to  remain  stand- 
ing upon  any  public  street  crossing  within  the  corporate  limits  of  the 
city  of  Houston  for  a  longer  period  than  five  minutes.  And  that  in  re- 
turning from  his  work  in  the  afternoon  of  that  day  it  was  necessary 
for  him  to  cross  appellant's  railroad  track  on  said  street,  and  that  upon 
reaching  the  crossing  he  found  it  blocked  by  a  string  of  standing  cars 
about  half  a  mile  long,  which  likewise  blocked  parallel  streets  on  either 
side  crossing  said  track;  that  after  waiting  there  about  ten  minutes  for 
the  street  to  be  cleared  of  the  cars  so  he  could  cross,  and  seeing  other  per- 
sons older  than  he  cross  the  track  by  going  between  the  standing  cars, 
and  not  seeing  any  engine  attached  to  them,  and  believing  it  was  a 
"dead  train,"  he  endeavored  to  cross  the  track  on  said  street  by  going 
between  two  of  the  standing  cars,  and  that  when  he  was  between  them 
and  in  the  act  of  lifting  himself  over  the  drawheads,  defendant,  without 
ringing  the  bell,  sounding  the  engine  whistle  or  giving  any  signal  or 
warning,  suddenly  and  negligently  put  the  cars  in  motion,  whereby  his 
foot  was  caught  between  the  coupling  of  the  cars  and  so  mashed  and 
mangled  that  its  amputation  became  necessary. 

The  defense  pleaded  and  insisted  upon  was  contributory  negligence. 
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The  evidence  is  amply  sufficient  to  prove  the  allegations  in  the  pe- 
titions of  negligence.  Indeed,  there  is  no  assignment  of  error  question- 
ing the  sufficiency  of  the  evidence  to  prove  defendant's  negligence  and 
the  alleged  injury  in  consequence  to  the  boy,  his  foot  being  so  mashed 
that  it  was  necessary  to  amputate  it  between  the  ankle  and  knee.  The 
only  assignments  being  that  the  great  weight  of  the  evidence  shows  that 
young  McLeod  was  guilty  of  contributory  negligence  at  the  time  he  was 
injured,  and  that  such  negligence  was  the  proximate  cause;  and  that 
the  verdict  in  favor  of  each  plaintiff  is  excessive. 

The  issue  of  contributory  negligence  is  ordinarily  one  of  fact  for  the 
jury  to  determine  from  the  facts  and  circumstances  attending  the  trans- 
action, the  burden  of  proving  which  is  upon  the  defendant.  The  alleged 
acts  of  negligence  of  defendant  having  been  shown,  and  there  being  no 
contention  on  its  part  that  such  acts  did  not  constitute  negligence,  the 
question  is,  does  the  evidence  show  that  the  boy  was  guilty  of  negligence 
as  a  matter  of  law?  While  it  has  been  held  in  some  cases  that  the  act 
of  crossing  a  railroad  track  by  going  between,  under  or  over  the  cars  of 
a  train  standing  upon  it,  is  negligence  per  se,  yet  such  cases  disclose 
such  facts  and  circumstances  that  no  rational  mind  in  view  of  them  could 
reach  any  other  conclusion.  But  because  this  had  been  held  in  such 
cases,  it  does  not  follow  that  every  act  of  this  kind  presents  a  case  of 
negligence  of  such  character.  Nor  has  such  been  the  holding  of  the 
courts.  See  Texas  &  N.  0.  R.  R.  Co.  v.  Bean,  55  Texas  Civ.  App.,  341 
(119  S.  W.,  329)  ;  Irvin  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  42  S.  W.,  661;  San 
Antonio  &  A.  P.  Ry.  v.  Bergsland,  12  Texas  "Civ.  App.,  97  (34  S.  W., 
f>5)  ;  Phillips  v.  N.  Y.  &  K  E.  Ry.,  30  N.  Y.  Supp.,  333;  Chicago  & 
E.  I.  R.  Co.  v.  Filler,  195  111.,  9,  62  N.  E.,  919 ;  Carmer  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.,  95  Wis.,  513,  70  K  W.,  560 ;  Lake  Erie  &  W.  R.  Co. 
v.  Mackey,  53  Ohio  St.,  370,  41  N.  E.,  980 ;  Thompson  v.  Missouri,  K. 
&  T.  By."  Co.,  93  Mo.  App.,  548,  67  S.  W.,  693;  Wall  v.  New  York  C.  & 
H.  R.  R.  Co.,  67  1ST.  Y.  Supp.,  519 ;  Baltimore  &  0.  R.  Co.  v.  Fitzpatrick, 
35  Md.,  32 ;  Weber  v.  Atchison,  T.  &  S.  F.  Ry.,  54  Kan.,  389,  38  Pac, 
569;  Littlejohn  v.  Richmond  &  D.  R.  Co.,  49  S.  C,  12,  26  S.  E.,  967; 
Walker  v.  Southern  R.  Co.,  77  S.  C,  161,  57  S.  E.,  764;  Pennsylvania 
R.  Co.  v.  Kellv,  31  Pa.,  372 ;  Philadelphia,  B.  &  W.  R.  Co.  v.  Layer. 
112  Pa.,  414,  3*Atl.,  874;  Todd  v.  Philadelphia  &  R.  R.  Co.,  201  Pa.,  558, 
51  Atl.,  332.  It  being  a  question  for  the  jury  to  decide  whether  young 
McLeod  was  guilty  of  contributory  negligence,  we  hold  in  deference  to 
the  verdict  that  he  was  not. 

The  verdict  in  favor  of  the  plaintiff  in  the  first  case  is  not  excessive. 
I.  &  G.  N.  Ry.  v.  Brice,  126  S.  W.,  613,  nor  is  the  judgment  in  favor 
of  his  mother.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pigott,  54  Texas  Civ. 
App.,  367  (116  S.  W.,  841). 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 
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Haubelt  Brothers  v.  Jules  Hirsch. 

Decided  October  12,  1910. 

Tort — Levy  of  Execution — Damages — Liability  of  Plaintiff. 

Plaintiffs  in  execution  caused  a  constable  to  levy  upon  and  sell  a  house 
situated  upon  the  land  of  a  third  party,  claiming  that  the  house  was  the  prop- 
erty of  the  defendant  in  execution;  the  house  was  purchased  at  the  constable's 
sale  by  S.  who  afterwards  conveyed  his  right  thereto,  by  virtue  of  the  con- 
stable's sale,  to  L.  who,  without  the  knowledge  or  connivance  of  the  plaintiffs 
in  execution,  tore  down  the  house  and  removed  it  from  the  land  of  the  owner; 
the  plaintiffs  in  execution  received  and  appropriated  the  money  collected  by 
the  constable  from  the  sale  of  the  house.  Held,  the  damage  to  the  owner  of 
the  house  having  resulted  from  the  tearing  down  and  removing  the  same  and 
not  from  the  mere  levy  and  sale  thereof,  and  no  causal  connection  being  shown 
between  the  acts  of  causing  the  levy  and  sale,  and  the  tearing  down  of  the 
house,  the  plaintiffs  in  execution  were  not  liable  to  the  owner  of  the  house  for 
the  damage. 

Error  from  the  Eleventh  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Chas.  E.  Ashe. 

Masterson  &  Masterson  and  JET.  N.  Atkinson,  for  plaintiffs  in  error. — 
Where  a  party  purchases  land  or  other  property  at  execution  sale  and 
afterwards  sells  it,  he  is  not  liable  for  damages  to  the  land  caused  by 
his  vendee,  unless  it  appears  that  he  acted  in  concert  with  his  vendee 
in  the  injury  to  the  property.  McClanahan  v.  Stephens,  67  Texas,  354; 
Brandon  v.  Gulf  City  Cotton  P.  &  Mfg.  Co.,  51  Texas,  121 ;  Galveston, 
H.  ft  S.  A.  By.  Co.  v.  Sweeney,  6  Texas  Civ.  App.,  i73;  Texas  ft  P. 
Ry.  Co.  v.  Doherty,  15  S.  W.,  44. 

R.  H.  Holland  and  K.  C.  Barkley,  for  defendant  in  error. — If  an 
execution  creditor  advises,  directs  or  assists  in  the  commission  of  the 
unlawful  levy,  or  receives  or  retains  the  proceeds  thereof,  he  is  equally 
liable  with  the  officer  for  the  damage  sustained  by  the  owner  of  the 
property.  17  Cyc,  1752;  McKay  v.  Irion,  15  S.  W.,  123-4;  Northern 
Texas  TTac.  Co.  v.  Caldwell,  44  Texas  Civ.  App.,  374;  Galveston,  H. 
ft  S.  A.  Ry.  Co.  v.  Nass,  94  Texas,  255 ;  Torrey  v.  Schneider,  74  Texas, 
116;  St.  Louis  S.  W.  Ry.  Co.  v.  Black,  49  Texas  Civ.  App.,  390;  Mark- 
ham  v.  Houston  Direct  Nav.  Co.,  73  Texas,  247;  Sayles'  Annotated 
Texas  Civ.  Stats.,  arts.  2360,  2370 ;  White  v.  Stribling,  71  Texas,  109. 

NEILL,  Associate  Justice. — Jules  Hirsch  is,  and  was  on  Decem- 
ber 20,  1905,  the  owner  of  a  certain  tract  of  land  in  Harris  County, 
Texas,  on  which  was  situated  a  certain  two-storv  house  of  which  he 
was  then  also  the  owner  and  in  constructive  possession.  On  or  about  said 
date  Haubelt  Bros.,  a  firm  composed  of  Ed.  and  Prank  Haubelt,  placed 
in  the  hands  of  Will  S.  Humble,  a  constable  of  said  county,  an  execu- 
tion issued  on  a  judgment  recovered  by  them  in  the  justice's  court  of 

LTris  County  against  H.  H.  Moore  for  the  sum  of  $46.75.  The  con- 
Vol.  LXII  Civil— 18. 
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stable  levied  the  execution  on  the  house  above  referred  to  and  advertised 
the  same  as  the  property  of  the  defendant  in  execution,  reciting  in  the  ad- 
vertisement that  the  building  was  situated  on  the  property  of  Jules 
Hirsch.  By  virtue  of  said  execution,  and  in  pursuance  of  the  adver- 
tisement, the  building  was  sold  on  January  27,  1906,  by  the  constable 
at  the  place  where  it  was  situated,  and  bid  in  by  Andy  Sayers  for  the 
sum  of  $60.  The  amount  of  the  bid  being  paid  by  the  purchaser 
and  received  by  Haubelt  Bros.,  a  bill  of  sale  was  executed  by  said  con- 
stable to  Savers.  Ed  Haubelt  of  the  firm  of  Haubelt  Bros.,  as  well  as 
Herman  Voss,  its  agent,  was  present  when  the  sale  was  made,  and  though 
the  constable  and  all  persons  present  were  notified  at  the  time  by  an 
agent  of  Hirsch  that  the  house  was  not  Moore's,  but  the  property  of 
Hirsch,  and  that  whoever  purchased  it  at  the  sale  would  get  no  title  but 
only  a  law  suit,  Ed  Haubelt  and  Voss  encouraged  and  induced  the  con- 
stable to  make  the  sale  and  induced  Sayers  to  buy,  Haubelt  saying  that 
he  would  guarantee  the  title  to  the  property  to  the  purchaser.  Some 
months  after  the  sale  the  house  was  torn  down  and  moved  off  of  Hirsch's 
premises  and  its  value  was  lost  to  him. 

Upon  these  facts  Jules  Hirsch  instituted  suit  against  Ed.  and  Frank 
Haubelt,  Andy  Sayers  and  the  sureties  on  the  official  bond  of  W.  S. 
Humble  as  constable,  he  having  died  before  the  suit  was  brought,  to  re- 
cover damages  for  the  loss  of  said  building. 

In  connection  with  the  averment  substantiallv  of  the  facts  above  re- 
cited,  he  alleged  in  his  petition  that,  "Ed.  and  Frank  Haubelt,  and  each 
of  them  individually,  and  the  said  Andy  Sayers,  all  and  each  of  them, 
well  knew  that  said  house  was  situated  and  standing  on  the  land  of 
plaintiff  and  belonged  to  him,  but  notwithstanding  such  knowledge  they 
acted  in  collusion  and  illegally,  maliciously  and  negligently  deprived 
plaintiff  of  the  house  .  .  .  and  value  of  the  same  and  the  rents 
accruing  therefrom."  Actual  damages  in  the  sum  of  $800,  for  the  value 
of  the  house  and  for  loss  of  rents  for  twenty  months  at  the  rate  of  $50 
per  month,  as  well  as  exemplary  damages  in  the  sum  of  $1000,  were 
prayed  for. 

The  answer  of  Haubelt  Bros,  admitted  that  they  had  a  judgment 
and  execution  against  H.  H.  Moore,  that  the  constable  levied  said  execu- 
tion on  the  house  in  question,  but  without  their  direction,  that  it  was 
sold  thereunder  and  struck  off  to  their  co-defendant,  Andy  Sayers;  and 
averred  that  if  the  house  wqs  torn  down  and  carried  away  by  any  one, 
they  had  nothing  to  do  with  it. 

Andy  Sayers,  after  interposing  a  general  denial,  admitted  in  his 
answer  that  he  purchased  the  house  at  the  alleged  execution  sale,  but 
averred  that  he  never  took  possession  thereof,  and  that  thereafter,  on 
March  18,  1906,  he  conveved  his  claim  thereto  to  one  James  Lvles. 

The  sureties  on  the  constable's  bond  interposed  a  general  demurrer 
to  plaintiff's  petition,  which  being  sustained,  the  case  as  to  the  other 
defendants  was  tried  before  a  jury  which  resulted  in  a  judgment  in 
favor  of  the  plaintiff  against  Haubelt  Bros.,  for  $200  with  interest  from 
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the  time  the  house  was  torn  down  to  date  of  trial,  amounting  to  $32. 
The  jury  also  returned  a  verdict  in  favor  of  Andy  Savers  against  the 
plaintiff. 

From  the  judgment  against  them  the  Haubelt  Bros,  sued  out  and 
prosecute  this  writ  of  error. 

The  plaintiff  has  filed  no  cross-assignment  of  error,  nor  has  he  filed 
any  brief  in  this  court.  Therefore,  the  case  will  be  considered  on  the 
brief  filed  by  the  defendants  Haubelt  Bros.,  and  only  as  between  them 
and  the  plaintiff. 

The  evidence  showed  that  the  house  in  question  was  torn  down  and 
carried  off  by  one  James  Lyles,  to  whom  the  defendant  Savers  had  sold 
his  claim  thereto  after  his  purchase  at  execution  sale.  The  evidence 
wholly  fails  to  show  the  Haubelts,  or  either  of  them,  advised,  encouraged 
or  in  any  way  abetted  Lyles  in  tearing  down  and  carrying  off  the  plain- 
tiff's house,  or  that  they  even  knew  or  contemplated  that  such  acts  would 
be  done  by  him.  In  fact  there  is  nothing  to  indicate  either  of  them  knew 
that  Andy  Savers  had  sold  the  house  to  Lvles  or  that  it  had  been  torn 
down  and  removed,  until  this  suit  was  brought. 

The  refusal  of  the  court  to  instruct  the  jury,  at  Haubelt  Brothers'  re- 
quest, that,  if  the  house  was  torn  down  and  removed  by  Lyles,  and  that 
if  they  did  not  advise  or  encourage  him  in  doing  so,  to  find  a  verdict 
for  them,  as  well  as  its  action  in  instructing  them  in  its  main  charge 
that  if  Haubelt  Brothers  directed  the  levy  and  sale  under  the  execution 
against  Moore,  or  that  if  they  did  not  direct  the  levy,  but  acquiesced 
in  and  adopted  the  same  after  it  was  made  by  the  constable  and  received 
the  proceeds  of  the  sale  knowing  it  was  the  property  of  plaintiff,  and 
that  if  Andy  Savers  sold  the  property  to  Lyles  who  tore  down  and  moved 
it  away,  to  find  in  favor  of  plaintiff  against  Haubelt  Brothers  for  the 
reasonable  value  of  the  house  at  the  time  it  was  torn  down  and  taken 
awav,  with  interest  on  such  value  from  the  time  it  was  torn  down  and 
taken  away,  is  assigned  as  error. 

When  several  persons  unite  in  an  act  which  constitutes  a  wrong  to 
another,  intending  at  the  time  to  commit  it,  or  in  doing  it  under  cir- 
cumstances which  fairly  charge  them  with  intending  the  consequences 
which  follow,  the  law  compels  each  to  assume  and  bear  the  responsibility 
of  the  misconduct  of  all.  (Cooley  on  Torts  [3rd  ed.],  223.)  In  such 
an  event  the  injured  party  may  sue  all  or  any  number  of  persons  charge- 
able with  the  wrong.  And  if  he  sue  one  or  more  it  is  no  defense  that 
others  are  not  brought  in  to  share  the  responsibility.  The  plaintiff 
can  do  just  as  he  pleases  about  this,  and  it  is  none  of  the  defendant's 
business  whether  he  sues  one  or  all  the  wrongdoers. 

Tn  this  case  the  constable,  who  levied  upon  and  sold  the  property  of 
the  plaintiff  under  an  execution  against  another,  did  an  actionable 
wTong;  and  Haubelt  Brothers,  in  being  present  and  encouraging  the 
sale,  as  well  as  Savers  who  purchased,  knowing  it  was  plaintiff's  prop- 
erty, joined  him  in  the  WTong  and  made  and  lay  themselves  liable  for 
any    injury  ensuing  or  which  might  proximately  flow  from  such  levy 
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and  sale.  But  no  damage  was  sought,  nor  claimed  by  plaintiff,  for  the 
levy  and  sale  alone,  nor  was  any  actual  damage  proved  therefor.  Such 
damages  were  merely  nominal.  For  no  actual  injury  was  done  to  the 
property  in  making  the  sale,  and  no  damages  alleged  or  asked  on  that 
account.  It  was  the  tearing  down  and  removing  the  building  which 
caused  the  damage  and  for  which  the  damages  were  recovered,  as  is 
apparent  from  the  pleadings,  the  evidence,  the  court's  charge  and  the 
verdict  of  the  jury.  It  is  clearly  shown  by  the  evidence  that  Haubelt 
Brothers  had. nothing  whatever  to  do  with  these  damageable  acts,  but 
that  they  were  done  by  Lyles  alone  without  their  knowledge  or  con- 
nivance. The  question  then  is,  did  their  acts  in  encouraging  and  rati- 
fying the  sale  by  the  constable  make  them  parties  to  the  acts  of  Lyles 
which  did  the  damage,  and  render  them  liable  as  joint  tort-feasors  with 
him  for  his  wrongful  acts  which  caused  the  damage?  Unless  an  affirm- 
ative answer  can  be  given  this  question,  we  can  see  no  escape  for  plain- 
tin*  from  the  force  of  the  assignments  of  error  above  mentioned. 

It  seems  to  us  that  some  causal  connection  between  the  acts  of  Hau- 
belt Brothers  and  of  Lyles  must  appear  before  the  former  can  be  held 
liable  for  the  acts  of  the  latter.  In  other  words,  the  acts  of  Haubelt 
Brothers  must  be  the  proximate  cause  of  Lyles*  tearing  down  and  removing 
plaintiff's  house.  Their  wrong  must  have  been  such  that  the  damage 
done  by  Lyles  must  have  followed  from  it  as  the  natural  and  usual 
sequence.  If,  as  has  been  aptly  said,  the  wrong  and  the  resultant  dam- 
age are  known  by  common  experience  to  be  natural  and  usual  in  sequence, 
and  the  damage  does  not,  according  to  the  ordinary  course  of  events, 
follow  from  the  wrong,  then  the  wrong  and  damage  are  not  sufficiently 
conjoined  or  connected  as  cause  and  effect  to  support  the  action.  If 
the  original  wrong  only  becomes  injurious  in  consequence  of  the  inter- 
vention of  some  distinct  wrongful  act  or  omission  by  another,  the  injury 
shall  be  imputed  to  the  last  wrong  as  the  proximate  cause,  and  not  to 
that  which  was  more  remote.  Cooley  on  Torts,  99-104;  Currier  v.  Mc- 
Kee,  99  Me.,  364,  59  Atl.,  442 ;  Brandon  v.  Gulf  City  C.  P.  &  Mfg.  Co., 
51  Texas,  121. 

Therefore,  as  we  have  seen  from  the  evidence,  no  substantial  injury 
resulted  from  the  acts  of  Haubelt  Brothers  in  encouraging  and  ratifying 
the  constable's  sale,  and  as  there  was  no  causal  connection  between  the 
acts  of  Lyles  in  tearing  down  and  removing  the  house — the  only  dam- 
age alleged  or  proved — and  the  acts  of  Haubelts,  we  must  hold  that  the 
court  erred  in  refusing  the  special  charge  requested  by  said  defendants, 
as  well  as  in  its  charge  above  mentioned. 

This  leads  us  to  the  assignment  which  complains  of  the  court's  refus- 
ing to  peremptorily  instruct  the  jury,  at  the  instance  of  Haubelt  Bros., 
to  return  a  verdict  in  their  favor.  In  our  opinion  the  trial  court  erred 
in  refusing  the  request.  For,  if  we  are  correct  in  what  we  have  said  in 
disposing  of  the  other  two  assignments,  the  defendants  Haubelts  were 
in  no  way  responsible  or  liable  for  the  acts  of  Lyles  in  tearing  down 
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and  removing  plaintiff's  building,  from  which  ensued  the  only  damage 
averred  or  proved. 

In  our  view  of  the  case,  it  having  been  fully  developed  on  the  trial 
in  the  court  below,  we  can  see  no  reason  for  remanding  this  case  for 
another  trial,  but  deem  it  our  duty  to  reverse  the  judgment  against 
plaintiffs  in  error,  and  here  render  judgment  in  their  favor,  which  is 
accordingly  done. 

As  no  complaint  is  made  of  the  judgment  in  favor  of  the  other  de- 
fendants, that  part  of  it  is  affirmed. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 

Writ  of  error  refused  to  Hirsch. 


Z.  T.  Robinson  et  al.  v.  W.  T.  Dale  et  al. 

Decided  October  13,  1910. 

1. — Nuisance — Cotton  Qin — Injunction. 

The  construction  and  operation  of  a  cotton  gin  near  private  .residences  is 
not  per  se  a  nuisance;  and  in  a  suit  to  enjoin  the  erection  of  such  structure 
near  plaintiff's  home,  the  burden  was  upon  plaintiff  to  prove  that  the  partic- 
ular kind  of  cotton  gin  which  the  defendant  purposed  to  erect — and  which  it 
was  alleged  by  defendant  was  different  from  and  less  objectionable  than  other 
gins — would  cause  the  annoyances  incident  to  the  operation  of  gins  having  less 
improved  machinery.  Testimony  that  other  gins  constructed  in  a  different  way, 
caused  annoyances,  was  not  pertinent  to  the  issue. 

8. — Trial  Without  Jury — Improper  Evidence — Practice  on  Appeal. 

When  a  trial  is  before  the  judge  without  a  jury,  and  there  are  no  con- 
clusions of  fact  filed  by  the  judge  in  the  record,  the  admission  of  improper 
evidence  on  the  trial  is  not  necessarily  cause  for  reversal  of  the  judgment.  It 
will  be  presumed  that  the  judge  did  not  consider  such  evidence  in  rendering 
his   judgment. 

3. — nuisance — Injunction — Insufficient  Evidence. 

In  an  action  to  enjoin  the  erection  of  a  cotton  gin,  evidence  considered 
and  held  insufficient  to  warrant  the  issuance  of  the  injunction.  Great  cau- 
tion is  exercised  in  interfering  with  establishments  and  structures  which  tend 
to  promote  public  convenience;  in  such  cases  it  will  not  suffice  to  show  a 
probable  or  contingent  injury,  but  it  must  be  shown  to  be  inevitable  and  un- 
doubted. 

4- — Cotton  Gin — Nuisance — Remedy. 

If  after  a  cotton  gin  is  erected  its  operation  proves  to  be  a  nuisance,  per- 
sons injured  thereby  may  have  the  same  enjoined,  and  also  recover  such  dam- 
ages as  they  may  snow  they  have  suffered. 

5. — Same — Diminution  in  Value — Fire  Bisk — Assembly  of  Crowds. 

The  mere  fact  that  the  value  of  a  homestead  may  be  decreased  or  the 
risk  from  fire  increased  by  the  erection  of  a  cotton  pin  nearby,  is  not  a  suffi- 
cient reason  for  enjoining  the  erection  of  the  gin.  And  so  as  to  the  fact  that 
crowds  of  people  with  their  teams  will  be  caused  thereby  to  assemble  near  the 
home. 
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Appeal  from  the  District  Court  of  Wise  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

McMurray  &  Gettys,  for  appellants. — A  cotton  gin  is  not  a  nuisance 
per  se,  it  being  among  the  beneficial  appliances  of  modern  life,  and  the 
proposed  erection  and  operation  of  one  near  the  residences  of  other 
people  will  not  be  enjoined  unless  it  is  shown  that  it  will  necessarily 
interfere  materially  with  the  comfortable  use  of  such  residences  by 
such  owners.  Hamra  v.  Gunn,  113  S.  W.,  304;  Terrell  v.  Wright,  112 
S.  W.,  211;  Boyd  v.  Schreiner,  116  S.  W.,  100;  Durfey  v.  Thalmeimer, 
109  S.  W.,  519;  Wood's  Law  of  Nuisances  (2nd  ed.)*  sees.  3,  6,  7,  9, 
10;  League  v.  Journeay,  25  Texas,  172-3   (p.  183). 

R.  E.  Carswell  and  Root.  Carswell,  for  appellees. — The  evidence  au- 
thorized the  trial  court  to  conclude,  that  the  erection  and  operation  of 
any  kind  of  a  gin  at  the  place  in  question,  would  necessarily  be  a 
nuisance  to  appellees.  Faulkenbury  v.  Wells,  68  S.  W.,  327;  Missouri, 
K.  &  T.  By.  Co.  v.  Anderson,  81  S.  W.,  788;  29  Cyc,  pp.  1156-64. 

WILLSON,  Chief  Justice. — Appellants,  Z.  T.  Robinson  and  Reuben- 
Robinson,  owned  a  parcel  of  land  fronting  191  feet  on  Sherman  Street 
and  226  feet  on  Buffalo  Street,  and  between  300  and  400  feet  from  the 
public  square  in  the  town  of  Chico,  on  which  they  were  preparing  to 
construct  and  operate  a  cotton  gin.  Appellee  Dale  owned  and  occupied 
as  a  home  for  himself  and  his  family  a  dwelling  house  situated  about 
72  feet  from  the  point  where  appellants  proposed  to  erect  the  gin,  and 
appellees  Fulghum,  Carson,  Siddens  and  Aran  respectively  owned  and 
occupied  as  homes  for  themselves  and  their  families  dwelling  houses 
situated  at  distances  varying  from  125  to  318  feet  from  the  site  chosen 
by  appellants  for  the  erection  of  said  gin.  A  suit  commenced  and  prose- 
cuted by  appellees  to  enjoin  the  construction  and  operation  of  the  gin, 
on  a  trial  before  the  court  without  a  jury,  resulted  in  a  judgment  in 
their  favor  against  appellants,  perpetually  enjoining  the  latter  from 
"erecting  or  operating  a  gin  or  gin  plant"  upon  the  parcel  of  land. 

As  grounds  for  the  relief  they  sought  and  obtained,  appellees  alleged 
that  the  gin  appellants  proposed  to  erect  would  be  operated  by  steam, 
and  that,  however  carefully  and  skilfully  it  might  be  constructed  and 
operated,  it  would,  while  it  was  being  operated,  make  a  great  deal  of 
noise,  and  would  cause  to  be  scattered  over  the  neighborhood  in  which 
it  was  situated  and  upon  and  into  their  respective  dwelling  houses,  smoke, 
dust,  cinders,  lint  cotton,  trash  and  other  disagreeable  and  noxious  sub- 
stances, and  would  cause  crowds  of  people  with  teams  to  congresrate  in 
such  neighborhood  day  and  night.  They  further  alleged  that  danger 
to  their  respective  premises  from  fire  would  be  increased  by  the  opera- 
tion of  the  gin,  and  that  the  rate  of  insurance  on  their  property,  as  a 
consequence,  would  be  advanced.  The  effect,  they  alleged,  of  the  annoy- 
ances, discomforts  and  dangers  so  to  be  caused,  would  be  to  render  their 
property  uninhabitable  and  valueless. 
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In  their  answer  appellants  averred  that  the  gin  they  proposed  to  con- 
struct and  operate  was  of  a  new  kind,  designed  to  obviate  and  which 
would  obviate  objections  made  to  gins  generally  on  account  of  smoke, 
dust,  cinders,  lint  cotton,  etc.,  escaping  therefrom,  and  that  its  opera- 
tion when  constructed  would  not  result  in  material  injury  to  either 
appellees  or  their  property. 

In  support  of  allegations  in  their  petition,  appellees,  over  appellants' 
objection  thereto  on  the  ground  that  same  was  irrelevant  and  imma- 
terial, were  permitted  to  prove  by  a  number  of  witnesses  who  testified 
that  they  knew  nothing  about  the  particular  kind  of  gin  appellants 
proposed  to  construct,  but  that  in  the  operation  of  certain  other  specified 
gins  and  of  gins  generally,  noise  was  made,  and  that  smoke,  dust  and 
lint  cotton  escaped  therefrom  into  the  air  and  were  carried  to  nearby 
premises,  causing  the  occupants  thereof  annoyance  and  discomfort. 

The  construction  and  operation  of  a  cotton  gin  near  private  resi- 
dences is  not  per  $e  a  nuisance,  and  we  think  the  burden  was  upon  ap- 
pellees to  show  that  the  particular  kind  of  gin  appellants  proposed  to 
construct,  when  constructed  as  appellants  proposed  to  construct  it,  would 
cause,  when  operated  near  private  residences,  the  annoyances  appellees 
anticipated.  Testimony  that  other  kinds  of  cotton  gins,  constructed 
in  a  different  way,  when  so  operated,  caused  such  annoyances,  did  not, 
we  think,  tend  to  show  that  the  gin  appellants  proposed  to  build  when 
operated  would  cause  them.  Hamm  v.  Qunn,  51  Texas  Civ.  App.,  424 
(113  S.  W.,  304);  Garigan  v.  Atlantic  Refining  Co.,  40  Atl.,  834; 
Munson  v.  Metz,  1  W.  &  W.,  sec.  245;  Stephens  v.  Gardner  Creamery 
Co.,  57  Pac,  1058. 

But  while  we  think  the  testimony  objected  to  was  inadmissible,  the 
action  of  the  court  in  admitting  it  does  not  furnish  a  reason  for  revers- 
ing the  judgment.  The  trial  was  before  the  court  without  a  jury.  His 
conclusions  as  to  the  facts  are  not  a  part  of  the  record  on  this  appeal. 
In  this  condition  of  the  record,  we  must  assume  that  the  court  did  not 
consider  and  that  his  judgment  was  not  influenced  by  the  testimony 
referred  to.  Martin  v.  Frank  Co.,  125  S.  W.,  958.  The  seventeen  as- 
signments presenting  questions  made  as  to  such  testimony  therefore  are 
overruled. 

By  their  eighteenth  assignment  appellants  question  the  sufficiency 
of  the  evidence  to  support  the  judgment.  We  think  this  assignment 
should  be  sustained.  It  was  shown  that  the  gin  appellants  proposed  to 
construct,  in  features  designed  to  minimize  if  not  entirely  obviate  vibra- 
tion from  its  operation  and  the  escape  into  the  atmosphere  to  the  an- 
noyance of  people  and  injury  of  property  near  the  place  it  might  be 
operated,  of  smoke,  dust,  lint  cotton,  etc.,  was  different  from  other  gins. 
No  testimony  was  offered  showing  that  in  the  actual  operation  of  a  gin 
like  the  one  appellants  proposed  to  build,  constructed  as  they  proposed  to 
construct  it,  material  injury  either  to  appellees  or  to  their  property 
would  result.  The  testimony  on  the  part  of  appellants  tended  to  show 
that  the  operation  of  such  a  gin  so  constructed  would  not  materially 
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injure  appellees  nor  their  property.  The  most  that  can  be  said  from 
the  testimony  is  that  the  devices  relied  upon  to  obviate  the  annoyances 
and  injuries  caused  by  noise,  smoke,  dust,  lint  cotton,  etc.,  in  the  oper- 
ation of  other  kinds  of  gins  differently  constructed,  might  not  prove 
to  be  as  effective  for  that  purpose  as  appellants  contended  same  would, 
and  as  actual  tests  shown  to  have  been  made  of  other  gins  like  the  one 
appellants  proposed  to  construct  indicated  they  would  be.  Such  testi- 
mony, we  think,  was  not  sufficient  to  authorize  the  judgment  rendered. 
"Great  caution,"  said  a  distinguished  writer  on  the  subject,  "is  exercised 
in  interfering  with  establishments  and  erections  which  tend  to  promote 
public  convenience,  as  in  the  case  of  mills;  and  in  such  cases  it  will  not 
suffice  to  show  a  probable  or  contingent  injury,  but  it  must  be  shown  to 
be  inevitable  and  undoubted."  1  High  on  Inj.,  sec.  787.  The  same 
author  says:  "Where  an  injunction  is  asked  to  restrain  the  construction 
of  works  of  such  a  nature  that  it  is  impossible  for  the  court  to  know, 
until  they  are  completed  and  in  operation,  whether  they  will  or  will 
not  constitute  a  nuisance,  the  writ  will  be  refused  in  the  first  instance." 
1  High  on  Inj.,  sec.  743.  The  rule  is  thus  stated  by  another  writer: 
"The  fact  that  a  business  which  is  lawful  may  become  unlawful  after  it 
has  been  commenced  is  not  a  sufficient  ground  for  enjoining  the  same. 
It  must  clearly  appear  to  the  satisfaction  of  the  court  that  it  will  be- 
come a  nuisance.  So,  it  has  been  said  in  this  connection:  'Before  a 
court  of  equity  will  restrain  a  lawful  work  from  which  merely  threat- 
ened evils  are  apprehended,  the  court  must  be  satisfied  that  the  evils 
anticipated  are  imminent  and  certain  to  occur.' "  Joyce,  Law  of 
Nuisances,  sec.  102.  In  Rouse  v.  Martin,  51  Am.  Rep.,  464,  the  Supreme 
Court  of  Alabama,  in  affirming  a  judgment  dissolving  an  injunction 
restraining,  on  grounds  similar  to  those  urged  in  this  case,  the  erection 
of  a  cotton  gin  within  88  feet  of  the  plaintiff's  residence,  announced 
the  same  doctrine,  when  it  said:  "Where  the  injury  complained  of  is 
not  a  nuisance  per  se,  but  may  become  so  by  reason  of  circumstances — 
being  uncertain,  indefinite  or  contingent — equity,  as  we  have  said,  will 
not  interfere/' 

If  in  the  actual  operation  of  the  gin  after  it  has  been  constructed  as 
proposed,  it  should  thereafter  be  made  to  appear  that  on  account  of 
noise,  vibration,  dust,  cotton  lint  or  smoke  therefrom  appellees  are  de- 
prived of  the  comfortable  enjoyment  of  their  respective  homes,  they  may 
be  entitled  to  relief  by  injunction,  as  well  as  to  a  recovery  of  such  dam- 
ages as  they  are  able  to  show  that  they  have  thereby  suffered.  The  law 
seems  to  be  settled  that  the  mere  fact  that  the  value  of  a  complainant's 
property  may  be  decreased,  or  risk  to  it  from  fire  be  increased,  by  such 
a  structure  near  his  premises,  is  not  a  reason  for  granting  an  injunction. 
Rouse  v.  Martin,  51  Am.  Rep.,  465.  And  certainly  the  fact  that  crowds 
of  people  with  their  teams  might  congregate  at  or  near  a  cotton  gin 
when  erected,  would  not  furnish  a  reason  for  restraining  the  erection 
thereof.  Tt  should  not  he  assumed  that  the  individuals  who  might  fonn 
such  crowds  would  conduct  themselves  in  otherwise  than  an  orderly  and 
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lawful  manner.    While  and  so  long  as  they  did  so  conduct  themselves, 
their  congregating  together  should  not  be  treated  as  a  nuisance. 

We  think  the  judgment  granting  the  injunction  should  be  reversed, 
and  that  a  judgment  dissolving  same  should  be  here  rendered,  but  with- 
out prejudice  to  appellees*  right  hereafter  to  such  relief  if  in  the  actual 
operation  of  the  gin  after  same  has  been  constructed,  the  comfortable 
enjoyment  by  them  of  their  several  homes  should  prove  to  be  thereby 
materially  affected.     It  will  be  so  ordered. 

Reversed  and  rendered. 


J.  P.  Ward  v.  Fay  Nelson  et  ax. 

Decided  October  13,  1910. 

1. — Deed — Description — Limitation  Title. 

The  owner  of  a  town  lot  acquired  title  by  limitation  under  the  ten  years 
statute  to  a  strip  of  land  adjoining  her  lot;  after  the  limitation  period  was 
complete,  the  owner  conveyed  the  lot  describing  it  by  lot  and  block  number 
only.  Held,  the  deed  conveyed  the  vendor's  title  only  to  the  lot  and  not  to 
the  strip  of  land  acquired  by  limitation. 

2. — Covenant  of  Warranty — Bight  of  Actio— 

In  an  action  of  trespass  to  try  title,  a  defendant  vendee  vouched  in  his 
vendor  and  warrantor;  the  plaintiff  recovered  judgment  for  the  land,  and  the 
defendant  recovered  judgment  against  his  warrantor  on  the  covenant  of  war- 
ranty; the  warrantor  alone  appealed.  Held,  because  the  plaintiff  in  that  suit 
failed  to  show  title  to  the  land  in  controversy  superior  to  that  conveyed  by  the 
warrantor  to  the  defendant,  the  defendant  was  not  entitled  to  recover  over 
against  his  warrantor  on  the  covenant  of  warranty;  but  the  defendant  not  hav- 
ing appealed,  the  judgment  against  him  for  the  land  would  not  be  disturbed; 
the  judgment,  however,  in  his  favor  against  the  warrantor  would  be  reversed. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Jas.  W.  Swayne. 

Smith  &  Latiimore,  for  appellant. 
V 

C.  K.  Bell,  for  appellee. 

* 

WILLSON,  Chief  Justice. — The  suit  was  by  appellee  Fay  Nelson 
against  appellees  George  W.  Norton  and  his  wife  to  try  the  title  to  5J 
feet  by  100  feet  described  in  the  petition  as  a  part  of  the  south  end  of 
lot  5,  block  A,  of  a  subdivision  of  an  addition  to  Fort  Worth.  The  land 
sued  for  was  further  described  in  the  petition  by  metes  and  bounds,  ac- 
cording to  which,  when  applied  to  the  ground,  it  appeared  to  be  a  part  of 
the  north  end  of  lot  6,  lying*  immediately  south  of  and  adjoining  said 
Jot  5.  The  Nortons  having  purchased  said  lot  6  from  appellant  Ward, 
who  had  conveyed  same  to  them  by  a  deed  with  eonvenants  of  general 
warranty,  had  Ward  made  a  party  defendant.  A  trial  before  the  court 
without  a  jury  resulted  in  a  judgment  in  favor  of  appellee  Fay  Nelson 
against  the  Nortons  for  the  5i  feet  in  controversy,  and  in  favor  of  the 


282  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

Nortons  against  appellant  for  $50  as  a  part  of  the  sum  paid  by  them 
to  him  for  the  lot.  From  the  judgment  against  them  the  Nortons  did 
not  appeal.    The  appeal  is  prosecuted  by  Ward  alone. 

From  the  evidence  heard  by  the  court  it  appeared  that  said  lots  5  and 
6  adjoined  each  other — the  south  boundary  line  of  the  former  and  the 
north  boundary  line  of  the  latter  being  identical;  that  by  a  deed  dated 
May  17,  1890,  not  otherwise  describing  it  than  as  "Lot  5,  in  block  A, 
in  Fairlawn  subdivision  of  block  19,  in  Field's  Addition  to  the  city  of 
Fort  Worth  as  shown  by  the  recorded  plat  thereof  on  file  in  Tarrant 
County,  Texas,"  said  lot  5,  with  lot  4  adjoining  it  on  the  north,  was 
conveyed  to  Mrs.  Gertrude  Nelson,  mother  of  said  Fay  Nelson;  that  in 
1893  Mrs.  Nelson,  claiming  the  land  in  dispute  as  a  part  of  lot  5,  in- 
closed same  within  the  boundaries  of  a  fence  she  then  had  constructed 
around  said  lots  4  and  5;  and  that  by  her  deed  dated  August  10,  1903, 
she  conveyed  said  lot  5,  not  otherwise  describing  same  than  as  it  had 
been  described  in  the  deed  to  her,  to  said  Fav  Nelson.  The  evidence  was 
sufficient  to  support  a  finding  that  Mrs.  Gertrude  Nelson,  before  she 
conveyed  said  lot  5  to  her  daughter  Fay,  by  operation  of  the  ten  years 
statute  of  limitations  had  acquired  title  to  the  5£  feet  of  lot  6  in  dispute. 

By  his  deed  dated  October  1,  1906,  containing  covenants  of  general 
warranty,  appellant  Ward,  then  the  owner  of  said  lot  6,  conveyed  same 
to  appellee  Frankie  Norton,  wife  of  appellee  George  W.  Norton. 

It  is  contended  on  behalf  of  appellant  that,  the  evidence  failing  to 
show  that  Fay  Nelson  had  acquired  title  to  the  land  in  dispute,  the  judg- 
ment in  her  favor  against  his  vendee  was-  unauthorized.  We  think  the 
contention  must  be  sustained.  The  convevance  from  Mrs.  Nelson  to 
her  daughter  Fay  of  lot  5  did  not  pass  to  the  latter  the  title  the  former, 
by  operation  of  the  statute  of  limitations,  may  have  acquired  to  a  part  of 
lot  6.  Fay  Nelson  was  entitled  to  a  recovery  against  the  Nortons  on  the 
strength  alone  of  her  own  title  to  the  land  in  dispute.  Parker  v.  Camp- 
bell, 65  S.  W.?  484.  She  showed  that  she  had  title  to  lot  5,  but  utterly 
failed  to  show  that  she  had  title  to  any  part  of  lot  6.  The  judgment 
in  so  far  as  it  was  in  her  favor  against  the  Nortons  therefjpe  was  un- 
authorized by  the  evidence.  If  the  Nortons  were  here  complaining  of 
it  we  would  be  bound  to  set  it  aside.  As,  however,  they  are  not  com- 
plaining of  it,  we  can  only  affirm  it  in  so  far  as  it  is  in  favor  of  Fay 
Nelson  against  them.  But  the  Nortons  were  entitled  to  a  recovery 
against  appellant  on  his  warranty  of  the  title  to  lot  6,  only  in  the  event 
of  a  recovery  against  them  by  the  owner  of  a  title  superior  to  that  con- 
veyed to  them  by  appellant.  As  they  had  not  suffered  such  a  recovery, 
they  were  not  entitled  to  a  judgment  .against  him.  The  judgment,  there- 
fore, in  so  far  as  it  is  in  favor  of  the  Nortons  against  appellant,  will  be 
reversed,  and  a  judgment  will  be  here  rendered  that  they  take  nothing 
as  against  him.  Sayles'  Stat.,  art.  1027.  In  so  far  as  the  judgment  is 
against  the  Nortons  in  favor  of  Fay  Nelson  it  will  be  affirmed. 

Affirmed  in  part,  reversed  and  rendered  in  part. 
Writ  of  error  refused  to  Norton. 
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United  States  Fidelity  &  Guaranty  Company  v.   Sol  Critten- 
den et  AL. 

Decided  October  13,  1910. 

1. — Policeman — Assault  and  Battery — Official  Bondsmen — Liability. 

The  official  bond  of  a  policeman  of  a  city  being  payable  to  the  city,  and 
conditioned  on  the  faithful  performance  of  his  official  duties,  and  there  being 
no  general  provision  of  law  and  nothing  in  the  charter  of  said  city  and  no  city 
ordinance  authorizing  suit  upon  such  bond  by  an  individual  for  an  assault  and 
cattery  of  such  officer,  a  surety  on  the  bond  would  not  be  liable  to  the  indi- 
vidual for  such  wrong  done  by  such  officer. 

2. — City  Charter — Special  Law — Judicial  Cognisance. 

The  courts  will  take  judicial  cognizance  of  the  provisions  of  a  city  char- 
ter, although  granted  by  a  special  Act  of  the  Legislature,  when  it  is  so  pro- 
vided in  the  Act. 

8.— Official  Bond— -Liability  of  Sheriff  and  Constable. 

It  is  not  by  express  statute  that  an  individual  is  given  a  right  of  action  on 
the  official  bond  of  a  sheriff,  constable  or  clerk. 

Error  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  C.  T.  Prewett. 

Hunt,  Myer  &  Toivnes,  for  plaintiff  in  error. — An  individual  damaged 
by  the  wrongful  acts  of  a  police  officer,  can  not  recover  against  the  surety 
on  the  official  bond  of  such  police  officer  payable  to  the  city,  unless  there 
be  some  law  or  ordinance  authorizing  such  recovery.  TJ.  S.  F.  &  G.  Co. 
v.  Jasper,  No.  6123  on  docket  of  this  court  and  decided  May  29,  1909 ; 
Clough  v.  Worsham,  74  S.  W.,  352 ;  McRae  v.  Mc  Williams,  58  Texas, 
328 ;  Bice  v.  Vasmer,  110  S.  W.,  1005 ;  State  v.  Harris,  89  Ind.,  363 ; 
White  v.  Wilkins,  24  Me.,  299;  State  v.  Nichol,  76  Tenn.  (8  Lea),  657; 
Todd  v.  McClenahan,  2  Ky.,  304;  15  Enc.  Plead.  &  Prac,  pp.  107  and 
120;  Broussard  v.  Hinds,  101  S.  W.,  855. 

No  brief  for  defendant  in  error. 

LEVY,  Associate  Justice. — The  plaintiff  in  error  is  a  surety  on  the 
official  bond  of  John  Lane  as  a  police  officer  of  the  city  of  Fort  Worth. 
The  bond  is  in  the  sum  of  $500,  and  is  payable  to  the  city  of  Fort  Worth, 
conditioned  upon  the  faithful  performance  by  Lane  of  his  duties  as  a 
police  officer.  Claiming  that  he  was  assaulted  and  wrongfully  im- 
prisoned by  Lane  while  acting  in  his  official  capacity  as  a  police  officer 
of  the  city  of  Fort  Worth,  the  defendant  in  error  Crittenden  sued  such 
officer  and  plaintiff  in  error  as  his  surety  on  his  official  bond.  Judgment 
by  default  was  rendered  in  favor  of  the  defendant  in  error  Crittenden 
against  both  the  principal  and  surety  on  the  bond  for  the  amount  of 
the  bond.  Plaintiff  in  error  by  proper  assignments  challenges  the  judg- 
ment rendered  against  it  as  surety  on  the  bond. 

The  bond,  it  is  seen,  is  an  official  bond  payable  to  the  city  of  Fort 
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Worth  and  conditioned  on  the  faithful  performance  of  official  duties. 
Unless  there  be  some  express  provision  of  law,  which  would  be  read  into 
the  bond  as  a  part  thereof,  authorizing  suit  upon  such  official  bond  by 
an  individual  for  a  .wrong  done  him  by  an  officer,  then  the  well  settled 
principle  of  law  that  the  obligation  of  a  surety  can  not  be  extended  be- 
yond the  terms  of  his  bond  nor  to  one  not  a  party  thereto  would  seem 
to  be  applicable,  as  the  bond  only  created  relations  between  the  city  as 
an  entity,  which  the  official  represented,  and  such  official.  Clough  v. 
Worsham,  32  Texas  Civ.  App.,  187  (74  S.  W.,  350)  ;  Fidelity  &  Guaranty 
Co.  v.  Jasper,  56  Texas  Civ.  App.,  236  (120  S.  W.,  1145). 

Looking  to  the  charter  of  the  city  of  Fort  Worth,  which  we  are  re- 
quired by  section  130,  Special  Laws  of  1907,  p.  81,  to  take  judicial  cog- 
nizance of,  there  is  no  provision  found  in  the  charter  authorizing  suits 
upon  official  bonds  of  policemen  by  persons  injured  by  the  unlawful 
acts  of  policemen,  nor  any  provision  that  the  bond  so  required  of  them 
when  executed  shall  be  for  the  benefit  of  the  individual  who  considers 
himself  aggrieved  by  misperformance  of  duties  on  the  part  of  police- 
men. There  is  no  allegation  in  the  petition,  and  it  does  not  appear  in 
the  record,  that  any  ordinance  of  the  city  authorizes  suits  upon  such 
official  bonds  by  persons  injured  or  aggrieved  by  unlawful  acts  or  mis- 
performance  of  duties  of  its  policemen.  It  was  not  claimed  in  the  pe- 
tition that  plaintiff  in  error  was  a  party  to  the  assault  and  imprisonment. 
If  such  ordinance  existed  it  was  incumbent  on  defendant  in  error  Crit- 
tenden, in  order  to  maintain  a  suit  on  the  bond  against  the  surety,  to 
allege  it;  and  it  not  being  alleged,  it  must  be  said  that  the  petition 
showed  no  right  of  recovery.  P'idelity  &  Guaranty  Co.  v.  Jasper,  supra. 
It  is  to  be  noted  that  the  right  of  the  injured  person  to  sue  on  the  official 
bond  of  a  clerk,  sheriff  or  constable  is  expressly  given  by  statute.  Arts. 
1082,  4892,  4911,  Rev.  Stats.  It  does  not  follow,  however,  that  the 
petition  in  this  case  does  not  show  a  cause  of  action  against  the  police 
officer  independent  of  the  bond.  Therefore,  on  the  authority  of  the  cases 
cited,  the  judgment  against  plaintiff  in  error  is  reversed  and  here  ren- 
dered in  its  favor  with  all  costs  in  this  court  and  the  court  below;  the 
judgment  against  defendant  in  error  John  Lane  not  being  disturbed. 

Reversed  and  rendered  in  part,  and  affirmed  in  part 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Louis  Webnbb 

Stave  Company. 

Decided  October  14,  1910. 

1. — Computation  of  Time — Inclusion  of  Sunday. 

Where  a  statute  requires  an  act  to  be  performed  within  a  given  number 
of  days  or  hours,  and  contains  no  provisions  that  Sunday  shall  be  excluded  in 
the  computation,  the  courts  have  no  power  to  read  into  the  statute  an  inten- 
tion on  the  part  of  the  Legislature  to  exclude  Sunday  from  the  computation. 
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2. — Same — Shipper — Failure  to  Load  Oars — Penalty. 

In  computing  the  48  hours  within  which  cars  demanded  by  a  shipper 
must  be  loaded  after  they  are  delivered,  Sunday  is  not  to  be  excluded  when  it 
falls  within  the  time.  This  construction  is  not  necessarily  in  conflict  with 
articles  196  and  197  of  the  Penal  Code  forbidding  labor  on  Sunday. 

8. — Same — Penalty — Statute  Construed. 

Article  4590,  Rev.  Stats.,  authorizes  the  collection  of  only  one  penalty  for 
each  car  that  the  shipper  fails  to  load  within  48  hours  after  it  is  delivered 
and  placed  for  loading,  and  the  statute  being  penal  in  its  nature,  can  not  be 
extended  by  implication. 

Appeal  from  the  County  Court  of  Galveston  County.  Tried  below 
before  Hon.  Geo.  E.  Mann. 

Terry,  Cavin  &  Mills,  for  appellant. — The  court  erred  in  excluding 
Sunday  from  the  computation  of  the  48  hours.  Art.  4500,  Bev.  Stats. 
of  Texas,  as  amended  by  the  Acts  of  1899,  p.  67;  Wood  v.  City  of  Gal- 
veston, 76  Texas,  126;  Adams  v.  State,  33  S.  W.,  354;  Payton  v.  State, 
34  S.  W.,  615;  28  Am.  &  Eng.  Ency.  of  Law,  pp.  222  to  226  inclusive; 
Franklin  v.  Holden,  7  Rhode  Island,  215;  Casey  v.  Viall,  17  Ehode 
Island,  348 ;  State  v.  Green,  66  Missouri,  631 ;  Burr  v.  Lewis,  6  Texas, 
76 ;  Hanover  Fire  Insurance  Co.  v.  Shrader,  89  Texas,  35. 

•  Maclnerney  &  Wilson,  for  appellee. — Where  a  statute  requires  a  cer- 
tain act  to  be  performed  within  a  given  number  of  days  or  a  given  num- 
ber of  hours,  and  Sunday  intervenes,  and  the  doing  of  the  act  requires 
the  doing  of  servile  work,  Sunday  should  not  be  included  in  the  com- 
putation of  such  number  of  days  or  hours  if  the  doing  of  the  act  in- 
volves the  violation  of  a  penal  law  or  laws  prohibiting  the  doing  of  ser- 
vile work  on  Sunday.  Art.  4500,  fiev.  Stats,  of  Texas,  as  amended  by 
the  Acts  of  1899,  p*  67;  arts.  196  and  197  of  the  Penal  Code;  Rigney 
v.  White,  4  Daly  (K  Y.)  Rep.,  400. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  in  the  Justice  Court  of  Galveston  County  to  recover 
the  sum  of  $125. 

The  trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of 
plaintiff  for  the  sum  of  $75,  and  upon  appeal  to  the  County  Court  and 
a  trial  de  novo  therein,  a  like  judgment  was  rendered.  The  cause  was 
tried  in  the  court  below  without  a  jury. 

The  amount  sought  to  be  recovered  by  appellee  was  paid  by  it  to 

appellant  as  a  penalty  claimed  by  appellant  under  article  4500  of  the 

Revised  Statutes  for  the  failure  of  appellee  to  load  within  48  hours 

after  they  were  delivered,  three  cars  furnished  it  by  appellant  under  a 

*juisition  made  therefor  by  appellee  under  the  provisions  of  article 

of  the  Revised  Statutes.     There  is  no  contention  on  the  part  of 

appellant  that  the  payment  of  said  amount  by  appellee  was  voluntary, 

it  must  be  presumed  that  such  payment  was  made  under  protest. 
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The  agreed  statement  of  facts  upon  which  the  case  was  tried  in  the 
court  below  is  as  follows: 

"1.  That  the  usual  statutory  requisition  was  made  by  plaintiff  on 
defendant  on  September  19,  1907,  for  3  cars,  and  that  cars  A.  T.  Xo. 
26262,  A.  T.  Xo.  23319  and  A.  T.  Xo.  28524,  were  furnished  by  de- 
fendant on  September  20,  1907. 

"2.  That  car  A.  T.  Xo.  26262  was  placed  at  10  a.  m.,  September  20, 
1907,  and  loaded  and  billed  at  8  a.  m.,  September  23,  1907. 

"3.  That  car  A.  T.  Xo.  23319  was  placed  at  10  a.  m.,  September  20, 
1907,  and  loaded  and  billed  at  1 :30  p.  m.,  September  23,  1907. 

"4.  That  car  A.  T.  Xo.  28524  was  placed  at  10  a.  m.,  September  20, 
1907,  and  loaded  and  billed  at  4 :30  p.  m.,  September  23,  1907. 

"5.  That  a  penalty  of  $25  was  charged  by  defendant  and  paid  by 
plaintiff  on  car  A.  T.  Xo.  26262 ;  that  a  penalty  of  $50  was  charged  by 
defendant  and  paid  by  plaintiff  on  car  A.  T.  Xo.  23319 ;  that  a  penalty 
of  $50  was  charged  by  defendant  and  paid  by  plaintiff  on  car  A.  T.  Xo. 
28524. 

"6.     That  September  22,  1907,  was  a  Sunday/'. 

Upon  these  facts  the  trial  court  held : 

First :  That  appellee  was  not  liable  under  the  provisions  of  the  article 
before  mentioned  for  a  penalty  of  $25  for  failure  to  load  car  Xo.  26262 
within  48  hours  after  it  was  delivered  and  placed  by  the  appellant,  be- 
cause said  car  was  loaded  by  appellee  within  48  hours  after  it  was  de- 
livered excluding  the  24  hours  of  the  Sunday  which  intervened  between 
the  time  of  the  delivery  and  the  completion  of  the  loading  of  the  car, 
and  it  being  unlawful  under  the  statutes  of  this  State  to  perform  labor 
of  this  kind  on  Sunday,  that  day  must  be  excluded  in  computing  the 
time  appellee  was  allowed  in  which  to  load  said  car. 

Second:  That  under  said  article  of  the  statutes,  appellant  was  only 
allowed  to  collect  from  appellee  one  penalty  of  $25  for  each  of  said 
remaining  cars,  and  its  collection  of  $25  per  car  for  each  day  said  car 
remained  unloaded  after  the  expiration  of  said  48  hours,  was  unauthor- 
ized and  illegal. 

Both  of  these  conclusions  are  assailed  by  appellant  under  appropriate 
assignments  of  error. 

The  proposition  advanced  by  appellant  against  the  first  conclusion 
of  the  trial  court  is:  "Where  a  statute  requires  an  act  to  be  performed 
within  a  given  number  of  days  or  given  number  of  hours  and  contains 
no  provision  that  Sunday  shall  be  excluded  in  computation  of  such  num- 
ber of  days  or  hours,  the  courts  have  no  power  to  read  into  the  statute 
an  intention  on  the  part  of  the  Legislature  to  exclude  Sunday  from  such 
computation/' 

This  proposition  is  fully  supported  by  the  decisions  of  our  higher 
courts.  In  the  early  case  of  Burr  v.  Lewis,  6  Texas,  76,  in  which  the 
question  presented  was  whether  Sunday  should  be  included  in  the  com- 
putation of  the  time  allowed  by  the  statute  for  the  filing  of  an  appeal 
bond,  Justice  Wheeler,  speaking  for  our  Supreme  Court,  says: 


1910.]  G.,  C.  &  S.  F.  Ry.  Co.  v.  Werneb  Stave  Co.  287 

"It  is  further  objected  that  the  twenty  days  allowed  for  giving  the 
appeal  bond  expired  on  Sunday,  and  that  the  appellant  was  therefore 
entitled  to  the  following  Monday,  which  was  the  day  on  which  the  bond 
was  in  fact  given. 

"This  precise  question  was  decided  by  the  Supreme  Court  of  New 
York  in  the  case  of  ex  parte  Dodge  (7  Cow.  R.,  147). 

"Several  of  the  authorities  now  cited  in  support  of  the  position  that 
Sunday,  being  the  last  day  of  the  time  allowed  by  the  statute  for  per- 
fecting the  appeal,  is  not  to  be  counted,  were  cited  and  relied  on  to  main- 
tain the  same  proposition  in  that  case.  But  the  court  said :  'The  cases 
referred  to  respect  rules  of  practice.  Sunday,  has  in  no  case,  we  be- 
lieve, been  excluded  in  the  computation  of  statute  time.'  They  accord- 
ingly decided  that'  an  appeal  taken  on  Monday,  the  ten  days  allowed  by 
the  statute  having  expired  on  the  preceding  Sunday,  was  not  in  time. 

'The  cases  cited  by  counsel  for  the  appellant  show  that  the  court,  in 
the  construction  of  its  rules  of  practice,  may  exclude  Sunday  in  the 
computation  of  time.  But  no  case  has  shown  that  where  a  statute  di- 
rects that  an  act  shall  be  done  within  a  certain  number  of  days,  Sunday 
may  be  excluded  from  the  computation,  though  it  be  the  last  day.  That 
proposition  can  not,  it  is  believed,  be  maintained." 

Tn  Wood  v.  City  of  Galveston,  76  Texa?,  126,  the  same  question  was 
Taised  in  regard  to  the  time  in  which  a  defendant  was  required  to  file 
an  answer  after  he  had  been  served  with  citation,  and  the  same  ruling 
was  made  by  the  court. 

Tn  Adams  v.  State,  35  Texas  Crim.  Rep.,  285  (33  S.  W.,  354),  and 
Payton  v.  State,  35  Texas  Crim.  Rep.,  508  (34  S.  W.,  615),  a  similar 
ruling  was  made  by  the  Court  of  Criminal  Appeals  in  regard  to  the  time 
allowed  a  defendant  to  prepare  for  trial  after  service  of  indictment,  and 
after  the  service  of  a  copy  of  the  names  of  a  special  venire. 

In  Hanover  Fire  Ins.  Co.  v.  Shrader,  89  Texas,  35,  the  same  ruling  was 
made  in  regard  to  the  time  for  filing  application  for  a  writ  of  error. 

This  rule  is  also  sustained  by  the  following  authorities:  Casey  v. 
Viall,  17  Rhode  Island,  348;  State  v.  Green,  66  Missouri,  631 ;  Franklin 
v.  Holden,  7  Rhode  Island,  215 ;  28  Am.  &  Eng.  Ency.  Law,  pp.  222-226. 
It  can  not  be  said  that  this  construction  of  this  statute  necessarilv 
brings  it  in  conflict  with  articles  196  and  197  of  our  Penal  Code  for- 
bidding labor  on  Sunday.  It  does  not  appear  from  the  facts  of  this 
ease  that  appellee  would  have  been  compelled  to  have  labored  on  Sun- 
day to  have  loaded  the  car  within  48  hours  after  it  was  delivered  and 
placed  for  loading,  and  until  such  a  ease  is  presented  the  courts  are  not 
railed  upon  to  determine  which  of  the  statutes  should  govern. 

We  think  appellant's  second  objection  to  the  judgment  is  without 
merit.  The  statute  only  authorizes  the  collection  of  one  penalty  for 
each  car  that  the  shipper  fails  to  load  within  48  hours  after  it  is  de- 
livered and  placed  for  loading,,  and  it  goes  without  saying,  that  a  penal 
statute  of  this  kind  can  not  be  extended  by  implication  but  must  be 
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strictly  construed,  and  no  penalty  not  expressly  provided  by  the  terms 
of  the  statute  can  be  enforced. 

It  follows  from  what  we  have  said,  that  the  judgment  of  the  court 
below  in  favor  of  appellee  should  be  reformed  so  as  to  allow  appellant  to 
retain  the  $25  penalty  for  the  failure  of  appellee  to  load  car  No.  26262 
within  48  hours  after  it  was  delivered,  and  as  so  reformed  should  be 
affirmed,  at  appellee's  cost,  for  the  sum  of  $50,  and  it  is  so  ordered. 

Reformed  and  affirmed. 


Typer  &  Knudson  v.  Charley  Tom  bt  al. 

Decided  October  15,  1910. 

1. — Delinquent  Taxes — Costa — Statute  Construed. 

Under  the  provisions  of  article  5232i  of  Sayles*  Civil  Statutes,  where  a 
number  of  unimproved  lots  in  the  same  city  or  town  are  owned  by  the  same 
person,  in  proceedings  to  collect  delinquent  taxes,  they  should  be  grouped  into 
one  group  and  the  costs  taxed  against  them  collectively,  thus  limiting  each 
officer  performing  a  service  required  by  said  statute,  to  one  charge  for  the 
entire  group. 

2. — Same — Payment  Without  Suit. 

In  enacting  article  5232i  the  Legislature  intended  in  the  matter  of  a  re- 
duction in  the  costs,  to  extend  the  same  benefits  to  one  who  settled  his  delin- 
quent taxes  without  the  necessity  of  a  suit  to  enforce  their  collection  as  were 
expressly  given  to  one  who  paid  said  taxes  after  suit  was  actually  instituted. 

S. — Same — Costs  Illegally  Collected — Pleading. 

In  a  suit  to  recover  costs  illegally  collected  by.  officers  in  a  settlement  for 
delinquent  taxes,  pleading  considered  and  held  not  subject  to  exception  on  the 
grounds  that  neither  the  costs  which  plaintiff  alleged  were  wrongfully  col- 
lected, nor  those  which  the  officers  had  lawful  authority  to  collect,  were  item- 
ized; that  the  names  of  the  officers  for  whom  said  costs  were  collected  were 
not  alleged;  and  that  there  was  no  allegation  of  the  amount  tendered  by  plain* 
tiff  to  the  collector,  or  that  he  tendered  the  amount  legally  due. 

4. — Trial — Sustaining  Exception — Harmless  Error. 

When  a  plaintiff  is  allowed  to  prove  all  the  allegations  of  his  petition 
notwithstanding  the  court  sustained  exceptions  to  portions  thereof,  sustaining 
the  exceptions,  if  error  at  all,  would  be  harmless  error. 

5. — Illegal  Costs — Payment — Proof. 

The  payment  of  illegal  costs  in  a  settlement  for  delinquent  taxes  may  bo 
proved  by  parol.    The  tax  receipts  and  tax  records  are  not  the  best  evidence. 

6. — Same — Comptroller's  Certificate. 

A  duly  authenticated  redemption  certificate  from  the  office  of  the  State 
Comptroller  is  admissible  in  evidence  for  the  purpose  of  proving  the  amount 
of  costs  paid  in  settlement  of  delinquent  taxes,  as  against  the  objections  that 
it  was  secondary  evidence,  and  not  shotfn  to  have  been  signed  by  the  local  tax 
collector,  defendant  in  the  suit;  that  the  costs  collected  were  not  itemized  in 
the  certificate,  and  that  the  same  were  not  specifically  alleged  in  the  petition. 

7. — Same — Tax  Beceipt  Stubs. 

Official  tax  receipt  stubs  found  in  the  office  of  a  tax  collector  and  which 
were  prepared  under  his  direction,  are   competent  evidence  for  the  purpose   of 
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showing  the   amount  of  coats  collected   from  the  person  to  whom  the  receipt 
was  given. 

8. — Illegal  Costs — Different  Owners — Apportionment. 

Where  the  unimproved  lots  in  a  town  owned  by  one  person  were  acquired 
by  him  in  different  groups  from  different  persons,  the  costs  for  collecting  de- 
linquent taxes  against  any  particular  group  of  lots  legally  taxable  against  the 
former  owner,  should  be  assessed  against  that  group  alone. 

Appeal  from  the  District  Court  of  Martin  County.  Tried  below  be- 
fore Hon.  James  L.  Shepherd. 

R.  N.  Orisham  and  T.  F.  Grisham,  for  appellants. — It  is  the  right  of 
an  owner  of  vacant  unimproved  town  lots,  separately  assessed  in  the  name 
of  an  unknown  owner,  to  have  said  lots  grouped  into  one  group  as  if 
they  were  one  tract  and  to  have  the  cost  taxed  on  the  basis  of  the  lots 
being  one  tract.    Sayles'  Stats.,  art.  5232h ;  Raht  v.  State,  106  S.  W.,  900. 

When  excessive  costs  are  paid  upon  the  demand  of  the  collector  of 
taxes  and  paid  under  protest,  or  not  under  protest,  same  are  recoverable 
when  involuntarily  made,  and  when  voluntarily  made,  when,  under  the 
law,  the  property  is  subjected  to  penalties  if  the  same  are  not  paid. 
City  of  Galveston  v.  Sydnor,  39  Texas,  236;  Snediker  v.  Marshall,  25 
Texas,  460 ;  Baker  v.  Panola  Co.,  30  Texas,  87 ;  Texas  Land  &  Cattle 
Co.,  Ltd.,  v.  Hemphill  Co.,  61  S.  W.,  333 ;  Taylor  v.  Robinson,  72  Texas, 
364;  State  of  Minnesota,  ex  rel.  Annie  McCarty,  Bespt.,  v.  Nelson,  as 
County  Treasurer  of  Bamsey  County,  Appt.,  4  L.  B.  A..  300,  and  au- 
thorities there  cited;  Marcotte  v.  Alien,  91  Me.,  74,  39  Atl.,  346,  40  L. 
B.  A.,  185. 

It  is  only  necessary  to  aver  the  total  amount  of  excess  demanded,  the 
dates  of  said  demands,  and  for  what  purpose  demanded,  in  order  to 
put  defendant  on  notice  of  the  character  of  the  action  brought  against 
him.  He  is  estopped  from  setting  up  the  illegality  of  costs  that  he  has 
received  in  excess,  and  must  take  cognizance  of  his  own  acts.  Mast 
v.  Nacogdoches  County,  9  S.  W.,  267 ;  Webb  Co.  v.  Gonzales,  69  Texas, 
456. 

If  a  collector  demand  and  receive  illegal  costs,  taxes,  penalties,  etc., 
it  is  not  necessary  to  allege  the  kind  of  taxes,  interest,  penalties,  and 
costs,  that  were  due,  nor  is  it  necessary  to  make  such  proof.  Webb 
Connty  v.  Gonzales,  6  S.  W.,  781 ;  Mast  v.  Nacogdoches  County,  9  S. 
W.,  267. 

The  following  questions  are  not  leading:  (1)  "State  whether  or 
not  you  owned  all  the  lots  described  in  the  Howe  list,  Lodwick  list, 
William  Brown  list,  Isma  Troth  list,  of  lots  described  in  plaintiff's  first 
amended  original  petition/5  (2)  "State  whether  or  not  you  paid  any 
taxes  on  these  lots."     (3)     "State,  if  vou  know,  how  much  taxes  you 

paid." 

Payment  of  taxes  may  be  shown  by  parol  testimony,  by  check,  by 
direct  or  circumstantial  evidence.    Watson  v.  Hopkins,  27  Texas,  637; 
Vol.  LXII  Civil— 19. 
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Deen  v.  Wills,  21  Texas,  647;  Acklin  v.  Paschal,  48  Texas,  177;  Ochoa 
v.  Miller,  59  Texas,  462. 

Parol  testimony  is  admissible  to  prove  payment  of  taxes  without 
producing  or  accounting  for  the  receipts,  and  a  check  duly  paid  through 
a  bank  is  prima  facie  evidence  of  payment  of  debt.  *  McDonough  v. 
Jefferson  Co.,  79  Texas,  539;  Bougher  v.  Conn  (Pa.),  8  Cent.  Rep., 
166;  Born  v.  First  National  Bank,  7  L.  R.  A.,  442  and  authorities  there 
cited. 

Redemption  certificates  from  the  Comptroller  showing  facts  from 
the  records  of  his  office  are  admissible  as  original  evidence  of  the  mat- 
ters contained  in  same,  when  said  certificates  are  properly  executed  under 
his  hand  and  seal  of  office.  Sayles*  Civil  Statutes,  arts.  2308,  2316; 
Holmes  v.  Coryell,  58  Texas,  680;  Watson  v.  Hopkins,  27  Texas,  637; 
Ochoa  v.  Miller,  59  Texas,  460 ;  Allen  v.  Woodson,  60  Texas,  651 ;  Clegg 
v.  Galveston,  1  App.  Civ.  Cases,  sec.  60 ;  McDonough  v.  Jefferson  County, 
79  Texas,  535. 

The  tax  collector's  stubs  of  tax  receipts  made  by  him  or  under  his 
direction  in  due  course  of  business  whether  signed  by  him  or  under  his 
direction,  or  not  signed  at  all,  are  original  and  prima  facU  evidence  of 
the  facts  stated  in  same.  Webb  County  v.  Gonzales,  69  Texas,  455; 
Mast  v.  Nacogdoches  County,  9  S.  W.,  267;  17  Cyc,  p.  306,  par.  5, 
(a)  and  (b),  and  authorities  there  cited;  State  of  South  Dakota  v. 
Hall,  65  L.  B.  A.,  151. 

Jno.  B.  Littler,  A.  L.  Green  and  Jno.  B.  Howard,  for  appellees. — In 
a  suit  of  this  nature  the  pleading  should  allege  that  the  property  was 
legally  assessed  and  the  taxes  legally  delinquent  for  certain  years,  speci- 
fying them,  and  specifying  the  officer  was  entitled,  by  law,  to  said  fees 
by  reason  thereof;  and  should  further  allege  what  amount  of  fees,  if 
any,  were  demanded  and  collected  by  such  officer  in  addition  to  his  legal 
fees.  Jodan  v.  Brenham,  57  Texas,  657;  Edmonson  v.  Galveston,  53 
Texas,  161 ;  State  v.  Baker,  49  Texas,  764. 

It  is  the  right  of  an  owner  of  vacant,  unimproved  town  lots,  separately 
assessed  in  the  name  of  an  unknown  owner,  to  have  said  lots  grouped  into 
one  group  as  if  they  were  one  tract  and  to  have  the  eost  taxed  on  the 
basis  of  the  lots  being  one  tract,  provided  suit  has  been  instituted  for 
the  taxes  and  costs  and  the  enforcement  of  the  tax  lien.  Rev.  Stats., 
art.  5119;  State  v.  Baker,  49  Texas,  763;  Edmonson  v.  City  of  Galves- 
ton, 53  Texas,  157;  Jodan  v.  City  of  Brenham,  57  Texas,  655;  Clegg 
v.  State,  42  Texas,  605 ;  McCombs  v.  City  of  Bockport,  37  S.  W.,  988 ; 
Watkins  v.  State,  61  S.  W.,  532. 

DUNKLIN,  Associate  Justice.— J.  L.  Typer  and  Jacob  Knudson, 
composing  the  partnership  firm  of  Typer  &  Knudson,  sued  Charley  Tom, 
tax  collector  of  Martin  County,  to  recover  eight  hundred  and  forty-eisrlit 
dollars  and  fifty  cents,  which  plaintiffs  alleged  Tom  had  wrongfully 
collected  of  them  as  costs  on  certain  unimproved  lots  situated  in  the  town 
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of  Stanton  and  owned  by  the  plaintiffs.  At  the  instance  of  defendant 
Charley  Tom,  Paul  Konz,  county  clerk  of  Martin  County,  was  made  a 
party  defendant  upon  the  allegation  that  Tom  paid  over  to  Konz  a  por- 
tion of  the  costs  collected,  and  Tom  prayed  for  judgment  over  against 
Konz  in  the  event  of  a  recovery  by  plaintiffs.  From  a  judgment  in  favor 
of  defendants  plaintiffs  have  appealed. 

According  to  the  allegations  in  the  petition,  no  taxes  had  been  paid 
on  the  lots  for  several  years  immediately  preceding  the  year  1907,  and 
during  the  latter  year  plaintiffs  were  by  the  collector  required  to  pay 
eight  hundred  and  seventy-five  dollars  and  eighty  cents  as  costs  by  rea- 
son of  such  delinquencies.  It  was  further  alleged  that  the  lots  had  never 
been  sold  under  judgment  nor  otherwise  for  said  delinquent  taxes,  in- 
terest, penalties  and  costs,  and  that  no  suit  had  been  instituted  by  the 
State  or  county  to  recover  the  same.  The  contention  presented  in  the 
petition  was  that  the  only  costs  that  could  have  been  lawfully  demanded 
bv  the  collector  under  the  circumstances  alreadv  mentioned  were  the 
fees  allowed  the  tax  collector  and  the  countv  clerk  bv  Savles'  Civil 
Statutes,  article  5232i,  which  reads : 

"The  county  attorney,  or  district  attorney  in  counties  where  there  is 
no  county  attorney,  shall  represent  the  State  and  county  in  all  suits 
against  delinquent  taxpayers  that  are  provided  for  in.  this  chapter,  and 
all  sums  collected  shall  be  paid  immediately  to  the  county  collector. 

"In  no  case  shall  the  compensation  for  said  county  attorney  be  greater 
than  three  dollars  for  the  first  tract  in  one  suit,  and  one  dollar  for  each 
additional  tract,  if  more  than  one  tract  is  embraced  in  same  suit  to 
recover  taxes,  interest;  penalty,  and  costs;  provided,  that  those  county 
attorneys  who  may  have  heretofore  or  may  hereafter  institute  said  suits 
shall  be  entitled  to  an  equal  division  with  their  successor  in  office  of 
the  fees  allowed  herein  on  all  suits  instituted  by  them  where  the  judg- 
ment had  not  been  obtained  prior  to  the  vacation  of  their  office.  The 
collector  of  taxes,  for  preparing  the  delinquent  list  and  separating  the 
property  previously  sold  to  the  State  from  that  reported  to  be  sold  as 
delinquent  for  the  preceding  year,  and  certifying  the  same  to  the  Com- 
missioners' Court,  shall  be  entitled  to  a  fee  of  one  dollar  for  each  cor- 
rect assessment  of  the  land  to  be  sold,  said  fee  to  be  taxed  as  costs  against 
the  delinquent.  The  sheriff  shall  be  entitled  to  a  fee  of  one  dollar  for 
selling  and  making  deed  thereto  to  each  purchaser  of  land  that  he  sells 
under  judgment  for  taxes,  which  fee  shall  be  taxed  as  costs  of  suit ;  and 
the  district  clerk  shall  be  entitled  to  a  fee  of  one  dollar  and  fifty  cents 
in  each  case,  to  be  taxed  as  costs  of  suit.  And  the  county  clerk,  for 
making  out  and  recording  the  data  of  each  delinquent  assessment,  and 
for  certifying  the  same  to  the  Commissioners'  Court  for  correction,  and 
for  noting  the  same  in  the  minutes  of  the  Commissioners'  Court,  and 
for  certifying  the  same  with  corrections  to  the  Comptroller,  and  noting 
the  same  on  his  delinquent  tax  record,  shall  receive  the  sum  of  one  dol- 
lar, to  be  taxed  as  costs  against  the  land  in  each  suit;  provided,  that 
in  no  case  shall  the  State  or  county  be  liable  for  such  fees,  but  in  each 
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case  they  shall  be  taxed  as  costs  against  the  land  to  be  sold  under  judg- 
ment for  taxes  and  paid  out  of  the  proceeds  of  sale  of  same  after  the 
taxes,  penalty,  and  interest  due  thereon  to  the  State  are  paid;  provided, 
that  where  two  or  more  unimproved  city  or  town  lots  belonging  to  the 
same  person  and  situated  in  the  same  city  or  town  shall  all  be  included 
in  the  same  suit  and  costs,  except  those  of  advertising,  which  shall  be 
twentv-five  cents  for  everv  ten  lots  or  anv  number  less  than  ten,  taxed 
against  them  collectively  just  as  if  they  were  one  tract  or  lot;  and,  pro- 
vided further,  that  where  suits  have  been  brought  by  the  State  against 
delinquents  to  recover  tax  due  by  them  to  the  State  and  county,  the 
said  delinquent  may  pay  the  amount  of  the  tax,  interest,  penalties,  and 
all  accrued  costs  to  the  county  collector  during  the  pendency  of  such  suit, 
and  the  county  attorney  shall  receive  as  compensation  therefor  two  dol- 
lars for  the  first  tract  and  one  dollar  for  each  additional  tract  embraced 
in  said  suit;  and  the  district  clerk  shall  receive  only  one  dollar,  and  the 
sheriff  only  one  dollar  in  each  case;  but  these  fees  shall  be  in  lieu  of  the 
fees  provided  for  such  officers  where  suits  are  brought  as  hereinbefore 
provided." 

The  amount  of  costs  paid  by  plaintiffs  on  each  of  the  lots  were  specifi- 
cally alleged  and,  according  to  the  allegations,  twenty-seven  dollars  and 
thirty  cents  was  the  highest  amount  charged  against  any  one  lot.  The 
contention  was  made  that  as  all  the  lots  were  owned  by  the  plaintiffs 
and  were  all  unimproved  and  situated  in  the  same  town,  they  should 
have  been  grouped  into  one  group  and  the  costs  taxed  against  them 
collectively,  thus  limiting  each  officer  performing  a  service  mentioned 
in  the  statute  above  quoted,  to  one  charge  for  the  entire  group,  which 
in  no  event  could  be  a  greater  sum  than  twenty-seven  dollars  and  thirty 
cents. 

Appellees  insist  that  the  provision  of  the  statute  made  the  basis  of 
the  contention  just  noted,  by  its  terms  has  application  when  a  suit  has 
been  instituted  to  collect  the  delinquent  taxes,  but  has  no  application 
when  such  taxes  are  paid  without  a  suit,  and  that  the  construction  invoked 
by  appellants  would  be  unreasonable  in  that  its  effect  would  be  to  impose 
upon  the  tax  collector  the  duty  to  examine  the  deed  records,  or  else  procure 
abstracts  of  all  titles  to  real  estate  in  order  to  determine  the  names  of 
the  owners  thereof. 

We  have  been  cited  to  no  statute,  and  have  found  none,  other  than 
the  statute  above  quoted,  which  allows  the  fees  enumerated  in  that  stat- 
ute. To  hold  that  a  delinquent  taxpayer  would  be  required  to  pay  a 
greater  sum  as  costs  if  he  pays  delinquent  taxes  without  a  suit  than  he 
would  be  required  to  pay  if  suit  should  be  instituted,  would  be  to  place 
a  premium  upon  a  further  delay  in  such  payments.  This  would  be  con- 
trary to  sound  public  policy  and  an  unjust  discrimination  against  the 
diligent  taxpayer  in  favor  of  one  who  refuses  to  pay  unless  forced  to  do 
so  by  the  courts.  In  enacting  that  statute  we  think  the  Legislature  in- 
tended to  extend  the  same  benefits  to  one  who  settled  his  delinquent 
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taxes  without  the  necessity  of  a  suit  to  enforce  their  collection  as  were 
expressly  given  to  a  defendant  in  a  suit  to  collect  the  same. 

Several  exceptions  to  plaintiffs'  petition  were  sustained  and  upon  these 
rulings  of  the  trial  court  appellants  have  assigned  error.  These  excep- 
tions were  that  neither  the  costs  which  plaintiffs  alleged  were  wrong- 
fully collected,  nor  those  the  defendants  had  lawful  authority  to  collect, 
were  itemized;  that  the  names  of  officers,  other  than  the  tax  collector, 
for  whom  costs  were  collected  were  not  alleged,  and  that  there  was  no 
allegation  of  the  amount  tendered  by  plaintiffs  to  the  tax  collector  or 
that  they  tendered  the  amount  legally  due.  Notwithstanding  the  plain- 
tiff's failure  to  amend  after  the  exceptions  were  sustained,  the  suit  was 
not  dismissed,  but  heard  and  determined  on  its  merits,  and  it  does  not 
seem  that  plaintiffs  were  denied  the  privilege  of  proving  their  cause  of 
action  by  reason  of  lack  of  proper  pleadings.  However,  in  view  of 
another  trial,  we  deem  it  proper  to  say  that  we  think  the  court  erred  in 
sustaining  the  special  exceptions  noted  above.  Plaintiffs  alleged  that 
twenty-seven  dollars  and  thirty  cents  was  the  highest  sum  collected  on 
any  one  lot,  offered  to  allow  defendants  a  credit  for  that  amount,  and 
alleged  that  the  lots  were  all  owned  by  them,  and  that  they  were  un- 
improved lots,  and  all  situated  in  the  town  of  Stanton.  Further,  the 
total  sum  paid  the  collector  was  alleged,  and  the  difference  between  that 
sum  and  twenty-seven  dollars  and  thirty  cents,  the  highest  sum  col- 
lected on  any  one  lot,  was  the  amount  sued  for.  No  claim  was  made 
of  any  illegality  in  the  costs  collected  except  upon  the  theory  that  but 
one  charge  should  have  been  made  by  each  officer  performing  services 
enumerated  in  the  statute  quoted  for  all  the  lots  collectively. 

Upon  the  trial  plaintiffs  proposed  to  prove  by  parol  testimony  how 
much  costs  they  paid  to  the  collector.  Numerous  objections  were  urged 
to  such  proof  by  the  defendants  and  sustained  by  the  court,  some  of 
which  were  that  the  questions  were  leading,  others  that  the  tax  receipts 
and  tax  records  were  the  best  evidence.  These  rulings  were  erroneous. 
McDonough  v.  Jefferson  Co.,  79  Texas,  535. 

Plaintiffs  also  offered  in  evidence  redemption  certificates  from  the 
office  of  the  Comptroller  of  the  State  duly  authenticated,  purporting 
to  show  the  amount  of  costs  paid  on  the  lots,  but  the  evidence  was  ex- 
cluded on  the  objection  that  they  were  secondary  evidence  and  not  shown 
to  have  been  signed  by  defendant  Tom;  that  the  costs  collected  shown 
in  the  certificate  were  not  itemized  and  because  not  specifically  alleged 
in  the  petition.  This  evidence  should  have  been  admitted.  Sayles'  Civil 
Statutes,  articles  2308  and  2316;  Holmes  v.  Coryell,  58  Texas,  680. 

We  are  of  opinion  further  that  the  court  erred  in  excluding  the  official 
stubs  of  tax  receipts  found  in  defendant  Tom's  office,  which  were  pre- 
pared undeT  his  supervision,  showing  the  amount  of  costs  collected  by 
Tom  on  the  property  in  controversy.  Webb  County  v.  Gonzales,  69 
Texas,  455. 

The  lots  owned  by  plaintiffs  at  the  time  of  payment  of  costs  consisted 
of  four  groups  which  had  been  purchased  from  four  different  individuals. 
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If  it  be  shown  upon  another  trial  that  any  costs  collected  against  any 
group  of  lots  were  legally  taxable  against  the  former  owner,  then  as  to 
such  costs  the  rule  for  taxing  the  costs  against  all  the  lots  collectively 
as  fixed  by  the  statute  above  quoted,  would  apply  to  that  group.  This 
theory  of  right  to  recover  was  presented  in  plaintiffs'  alternative  plea. 

For  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Charles  E.  Coombes  v.  C.  W.  Bradford. 

Decided  October  15,  1910. 

Trespass  to  Try  Title — Disclaimer — Damages — Jurisdiction. 

A  claim  for  rent  and  for  damages  to  the  premises  in  an  action  of  tres- 
pass to  try  title  is  a  part  of  plaintiff's  cause  of  action,  and  the  fact  that  the 
defendant  disclaims  as  to  the  land  would  not  deprive  the  court  of  jurisdiction 
to  try  and  determine  the  issues  as  to  the  rent  and  damages  even  though  the 
value  of  the  same  was  less  than  $500. 

Appeal  from  the  District  Court  of  Knox  County.  Tried  below  before 
Hon.  Jo  A.  P.  Dickson. 

Coombes  &  Coombes  and  Woodruff  &  Woodruff,  for  appellant. — The 
court  erred  in  sustaining  defendant's  exception  to  the  jurisdiction  of 
the  court.  Sayles'  Rev.  Stats.,  1897,  art,  5273 ;  Galbraith  v.  Howard,  32 
S.  W.,  808 ;  Kay  v.  Hathaway,  51  S.  W.,  663 ;  Durst  v.  Mann,  35  S.  W., 
949 ;  Biencourt  v.  Parker,  27  Texas,  558 ;  Ammons  v.  Dwyer,  78  Texas, 
639 ;  Armstrong  v.  Oppenheimer,  84  Texas,  365 ;  Andrews  v.  Parker,  48 
Texas,  94;  Thurber  v.  Conners,  57  Texas,  96;  Hillman  v.  Baumbach, 
21  Texas,  203. 

Jas.  A.  Stephens,  for  appellee. 

DUNKLIN,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  of  Knox  County  on  March  1,  1909,  by  Charles  E.  Coombes 
against  C.  W.  Bradford  in  the  form  of  trespass  to  try  title  to  recover 
two  hundred  and  fiftv-three  and  one-half  acres  of  land,  and  also  for 
the  value  of  the  use  of  the  land  during  the  time  it  was  alleged  defendant' 
had  wrongfully  withheld  it. 

Defendant  filed  a  disclaimer  of  title  to  the  land  but  claimed  the  right 
to  occupy  and  use  it  under  and  by  virtue  of  a  lease  from  S.  T.  Cooper, 
plaintiff's  vendor,  which  defendant  alleged  antedated  plaintiff's  purchase 
and  did  not  expire  until  September  1,  1909,  and  of  which  plaintiff  had 
notice  at  the  time  of  his  purchase.  Defendant  further  alleged  that  he 
had  placed  on  the  land  certain  improvements  under  an  agreement  with 
Cooper  that  he  might  remove  the  same  at  the  expiration  of  his  lease,  and 
he  prayed  for  judgment  for  the  use  and  possession  of  the  land  until  the 
expiration  of  the  lease  and  for  title  and  possession  of  said  improvements. 
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On  September  13,  1909,  plaintiff  filed  an  amended  petition  in  which 
it  was  alleged  that  after  the  institution  of  the  suit  and  after  defendant 
filed  his  answer  defendant  had  wrongfully  removed  from  the  land  cer- 
tain fences  of  the  value  of  one  hundred  dollars,  and  plaintiff  prayed  for 
judgment  for  the  value  of  the  fences  so  removed  as  well  as  for  title  to 
the  land,  and  for  one  hundred  dollars  as  the  rental  value  thereof  during 
the  time  defendant  had  used  it.  On  September  14,  1909,  the  defendant 
filed  an  exception  challenging  the  jurisdiction  of  the  court  to  hear  and 
determine  plaintiff's  claim  for  improvements  and  rents  inasmuch  as  the 
aggregate  of  the  amount  so  claimed  was  less  than  five  hundred  dollars, 
and  inasmuch  as  the  defendant  had  theretofore  disclaimed  title.  The 
court  rendered  judgment  awarding  plaintiff  title  to  and  possession  of 
the  land,  but  at  the  same  time  sustained  defendant's  plea  to  the  juris- 
diction of  the  court  to  adjudicate  plaintiff's  claim  for  damages,  and  from 
the  judgment  sustaining  that  plea  plaintiff  has  appealed. 

It  is  well  settled  that  in  a  suit  in  trespass  to  try  title  the  plaintiff  may 
sue  not  only  for  the  title  but  for  damages.  Sayles'  Civil  Statutes,  articles 
5250,  5273.  The  damages  claimed  by  plaintiff  were  part  and  parcel  of 
his  cause  of  action,  and  the  disclaimer  of  title  filed  by  defendant  clearly 
did  not  have  the  effect  to  divest  the  court  of  jurisdiction  to  try  and  de- 
termine that  issue. 

For  the  error  in  dismissing  that  claim  the  judgment  of  the  trial  court 
is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Ed.  Ericksen  v.  S.  D.  McWhorter. 

Decided  October  15,  1910. 

1. — Public  Land — Husband  and  Wife — Occupancy  by  Wife. 

In  determining  the  question  whether  or  not  public  school  land  had  been 
settled  upon  and  occupied  in  accordance  with  the  spirit  of  the  law  requiring 
actual  occupancy  of  such  land  by  a  purchaser  from  the  State,  the  jury  should 
be  allowed  to  consider  the  joint  acts  of  the  husband  and  wife  in  that  respect. 


2. — Same — Occupancy — Definition — Charge. 

The  issue  being  whether  or  not  a  purchaser  of  public  school  land  had  set- 
tled upon  and  continuously  occupied  the  same  as  required  by  the  statutes,  the 
court  charged  the  jury  as  follows:  "By  the  term  'actual  settler'  as  used  herein 
is  meant  one  who  actually,  in  person  and  in  good  faith,  settled  upon  and  live  J 
upon  the  land  for  the  purpose  of  making  same  his  home,  and  such  residence 
and  occupancy  must  be  continuous  (except  the  temporary  absence  as  herein- 
after explained)  and  in  person.  Occupancy  by  one's  wife  without  his  presence 
is  not  sufficient."  Held,  in  view  of  the  facts  of  this  case,  too  restrictive  of  the 
settler's  rights,  and  upon  the  weight  of  the  evidence  in  excluding  from  the  con- 
sideration of  the  jury  the  occupancy  of  the  land  by  the  wife  during  the  ab- 
sence of  her  husband. 

3-— Same — Occupancy  by  Wife. 

Intimated  that  occupancy  of  public  school  land  purchased  from  the  State, 
<y  the  wife  and  children  while  the  husband  pursued  his  occupation    (in  this 
— a«e,  that  of  a  blacksmith)   in  a  neighboring  town,  might  be  a  sufficient  com- 
pliance with  the  requirements  of  the  statute  in  the  matter  of  occupancy. 
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Appeal  from  the  District  Court  of  Midland  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaacks. 

A.  S.  Hawkins,  for  appellant. — The  definition  and  use  of  the  term, 
"actual  settler,"  as  contained  in  the  court's  charges,  was  too  restricted, 
as  it  limited  the  settlement  and  occupancy  to  the  personal  acts  of  ap- 
pellant, without  regard  to  anything  done  by  his  wife  whatsoever.  Cor- 
dill  v.  Moore,  43  S.W.,  298;  Borchers  v.  Mead,  43  S.  W.,  300.' 

The  last  sentence  of  the  charge  quoted,  "Occupancy  by  one's  wife  with- 
out his  presence  is  not  sufficient,"  was  on  the  weight  of  the  evidence. 
Lewis  v.  Scharbauer,  76  S.  W.,  225;  Cordill  v.  Moore,  43  S.  W.,  298; 
Borchers  v.  Mead,  43  S.  W.,  300. 

Jno.  B.  Howard,  for  appellee  (L.  A.  Dale,  of  counsel). — One  can  not 
occupy  school  land  by  proxy,  and  the  court  correctly  instructed  the  jury 
that  occupancy  by  one's  wife  without  his  presence  is  not  sufficient.  Arts. 
4218i,  4218j,  Rev.  Stats.;  section  3,  Act  1901,  p.  294:  Singleton  v. 
Wright,  54  S.  W.,  249 ;  Andrus  v.  Davis,  89  S.  W.,  772 ;  Overfelt  v.  Vin- 
son, 103  S.  W.,  1189. 

CONNER,  Chief  Justice. — Appellant  as  plaintiff  and  appellee  as 
defendant  presented  to  the  court  below  conflicting  claims  to  sections  11, 
12,  15  and  16,  in  block  A,  of  the  public  free  school  lands  in  Midland 
County.  Tt  was  agreed  that  appellant  by  regular  transfers  and  appli- 
cations duly  filed  and  accepted  by  the  Land  Office  became  the  owner  of 
the  land  in  controversy  as  a  substitute  purchaser  from  the  State  of  Texas 
about  the  3rd  day  of  March,  1908,  and  that  thereafter  the  Commissioner 
of  the  General  Land  Office  cancelled  or  attempted  to  cancel  appellant's 
purchase  on  the  ground  of  a  failure  on  his  part  to  occupy  and  improve 
the  lands  as  required  by  law,  the  Commissioner  thereafter  awarding  the 
lands  to  appellee.    This  appeal  is  from  a  judgment  in  appellee's  favor. 

The  only  contested  issue  on  the  trial  was  that  of  settlement  and  con- 
tinued occupancy  which  was  thus  submitted  by  the  court's  charge,  viz.: 

"V.  If  you  find  and  believe  from  the  evidence  that  the  plaintiff  did 
not  actually  and  in  person  and  in  good  faith  settle  on  some  portion  of 
said  land  on  the  date  of  his  purchase  of  same,  or  prior  thereto,  then  you 
will  find  for  the  defendant. 

"VI.  If  you  find  and  believe  from  the  evidence  that  the  said  Ed 
Ericksen  did  settle  on  the  land  in  controversv  at  the  date  or  before  the 
purchase  of  same  by  him,  but  further  find  that  the  said  Ed  Ericksen 
afterwards  abandoned  same  or  did  not  continue  to  reside  upon  said  land 
in  good  faith  and  make  his  home  thereon  until  the  date  of  the  cancel- 
lation of  same  by  the  Commissioner  of  the  General  Land  Office,  then 
you  will  find  for  the  defendant. 

"VII.  Bv  the  term  'actual  settler*  as  used  herein  is  meant  one  who 
actually,  in  person  and  in  good  faith,  settled  upon  and  lived  upon  the 
land  for  the  purpose  of  making  same  his  home,  and  such  residence  or 
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occupancy  must  be  continuous  (except  the  temporary  absence  as  herein- 
after explained),  and  in  person.  Occupancy  by  one's  wife  without  his 
presence  is  not  sufficient." 

While  it  is  undoubtedly  true  that  a  purchaser  of  State  school  lands 
may  not  fulfill  the  conditions  of  settlement  and  occupancy  by  proxy,  we 
think  as  applied  to  the  facts  of  this  case  the  court's  charge  was  restrictive 
of  appellant's  right  and  upon  the  weight  of  the  testimony,  particularly 
in  that  clause  wherein  the  jury  were  instructed  that  "Occupancy  by 
one's  wife  without  his  presence  is  not  sufficient." 

It  is  undisputed  that  appellant  was  a  married  man  and  the  head  of  a 
family  consisting  of  himself,  wife  and  several  children,  and  he  and  his 
wife  both  testified  to  the  effect  that  at  or  before  the  purchase  under  con- 
sideration, appellant  in  person  went  upon  the  land  and  thereafter  was 
there  one  or  more  times  and  assisted  in  making  certain  improvements. 
The  evidence  is  also  almost,  if  not  quite,  undisputed  that  his  wife,  with 
certain  temporary  absences  not  assailed,  continuously  occupied  the  land 
in  controversy,  building  the  home,  erecting  fences,  ploughing  the  ground, 
etc.  True,  there  was  evidence  showing  that  appellant,  as  had  been  agreed 
npon  between  himself  and  wife,  remained  a  much  greater  part  of  the 
time  from  the  date  of  his  purchase  in  the  town  of  Midland  pursuing  his 
business  as  a  blacksmith,  but  he  testified  that  he  had  no  home  other  than 
the  one  in  controversy ;  that  he  purchased  it  for  a  home  so  intending  it ; 
that  there  was  nothing  upon  the  land  that  he  could  do  and  that  such 
absence  was  necessary  in  order  to  secure  money  with  which  to  pay  his 
indebtedness  thereon.  In  this  condition  of  the  evidence  we  think  the 
court  erred  in  unduly  emphasizing  the  necessity  of  appellant's  personal 
occupancy  and  in  excluding  a  consideration  of  the  acts  oi  the  wife. 

The  wife  at  the  time  of  appellant's  purchase  was  the  connubial  part- 
ner, and  the  appellant's  contract  with  the  State  was  a  community  obli- 
gation through  which  the  wife  acquired  a  one-half  interest  in  the  land, 
and  she,  as  well  as  the  husband,  was  a  "purchaser"  within  the  meaning 
of  the  law,  as  has  been  recently  decided  by  our  Supreme  Court  in  the 
case  of  Leaverton  v.  Robison,  102  Texas,  516.  Regardless,  therefore, 
of  the  husband's  absence,  it  may  be  well  doubted  whether  the  Commis- 
sioner of  the  General  Land  Office  had  the  power  to  cancel  the  purchase 
and  to  again  place  the  land  upon  the  market  subject  to  appellee's  pur- 
chase or  attempted  purchase  during  the  wife's  good  faith  settlement  and 
continued  occupancy  and  improvement. 

But  aside  from  this  question,  which  we  need  not  now  decide,  it  must 
certainly  be  true  that  the  jury  would  have  the  right  to  look  to  the  joint 
acts  of  appellant  and  his  wife  in  determining  whether  the  land  in  con- 
troversy in  fact  had  been  settled  upon  and  occupied  in  accordance  with 
the  spirit  of  the  law  so  requiring.  See  Willingham  v.  Flovd,  32  Texas 
Civ.  App.,  161  (73  S.  W.,  831). 

We  conclude  that  the  court  erred  in  his  charge  as  indicated,  and  that 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Blankenship  &  Buchanan  v.  B.  L.  Herring. 

Decided  October  15.  1910. 

1 . — Judgment  Lien — Abstract — Pleading — Variance. 

A  judgment  lien  is  strictly  a  statutory  right,  and,  to  be  valid,  the  re- 
corded abstract  of  the  judgment  must  truly  show  the  date  of  the  judgment, 
the  amount  of  the  same,  and  the  names  of  all  the  parties  thereto.  The  alle- 
gations of  these  facts  are  material,  and  any  variance  between  them  and  the 
proof  would  be  good  cause  for  the  exclusion  of  the  abstract  of  the  judgment  in 
a  suit  to  foreclose  the  judgment  lien. 

2. — Same — Case  Stated. 

In  a  suit  to  foreclose  a  judgment  lien  it  was  alleged  that  the  date  of 
the  judgment  was  April  28th,  that  the  judgment  was  against  two  parties,  and 
that  the  amount  of  the  same  was  $1007.72.  The  recorded  abstract  of  the  judg- 
ment, upon  which  plaintiff  relied  to  establish  his  lien,  showed  that  the  judg- 
ment was  rendered  on  April  18th,  that  it  was  against  three  parties  instead  of 
two,  that  it  bore  interest  at  the  rate  of  ten  per  cent  per  annum,  and  was  for 
costs  amounting  to  $23.25  in  addition  to  the  principal  sum.  Held,  the  ab- 
stract was  properly  excluded  as  evidence  because  of  the  variance  between  it  and 
the  petition. 

3. — Same. 

A  judgment  lien  can  not  be  established  by  abstracting  a  judgment  which 
is  not  final. 

4. — Same — Judgment  by  Default — Practice. 

An  interlocutory  judgment  by  default  was  taken  against  two  out  of  three 
defendants,  and  the  cause  continued  upon  motion  of  the  third  defendant;  at  a 
succeeding  term  the  cause  was  dismissed  as  to  the  third  defendant  and  no 
other  order  was  made  as  to  the  two  defendants  against  whom  judgment  by 
default  had  been  rendered.  Held,  the  judgment  was  not  a  final  judgment  and 
therefore  no  lien  could  be  fixed  on  land  by  abstracting  the  same.  Upon  dis- 
missal of  the  cause  as  to  the  third  defendant  the  judgment  should  have  been 
made  final  against  the  other  two. 

_  » 

Appeal  from  the  District  Court  of  Ector  County.  Tried  below  before 
Hon.  S.  J.  Isaacks. 

Frank  A.  JudJcins,  for  appellants. — A  variance  between  the  allega- 
tion and  proof  must  be  both  misleading  and  material  to  be  considered. 
Krueger  v.  Klinger,  10  Texas  Civ.  App.,  576;  64  Texas,  56;  Mason  v. 
McLaughlin,  16  Texas,  27;  Rockwall  Bank  v.  Stephenson,  82  Texas, 
435. 

Where  the  substance  of  the  allegations  in  the  petition  is  proved,  there 
is  no  variance.  Blum  v.  Keyser,  28  S.  W.,  561 ;  Phipps  v.  Willis,  32  S. 
W.,  801 ;  35  S.  W.,  489 ;  St.  Louis  A.  &  T.  Ry.  v.  Turner,  20  S.  W., 
1008;  Mason  v.  McLaughlin,  16  Texas,  27;  Ellis  v.  Bonner,  27  S.  W., 
687 ;  Wiebusch  v.  Taylor,  64  Texas,  56. 

E.  C.  Cannon  and  Hefner  &  Hudson,  for  appellee. — Judgment  must 
be  proved  as  pleaded.  Variance  in  any  material  matter  is  fatal.  Appel- 
lants pleaded  a  judgment  recovered  against  C.  M.  Clark  and  Kelly 
Hogg  in  the  County  Court  of  Smith  County,  Texas,  on  April  28,  1899, 
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for  the  sum  of  $1007.72,  and  allege  that  they  "had  an  abstract  of  said 
judgment  recorded  in  the  judgment  records  of  Ector  County,  Texas." 
They  offered  in  evidence  an  abstract  of  judgment  against  C.  M.  Clark, 
S.  T.  Dawson  and  Kelly  Hogg,  dated  April  18,  1899,  for  $1007.72,  $23.25 
costs  of  suit,  bearing  ten  per  cent  interest.  Vidor  v.  Rawlins,  54  S.  W., 
1026;  Jordan  v.  Meyers,  34  S.  W.,  92;  Shipman  v.  Fulcord,  42  Texas, 
248;  Brown  v.  Martin,  19  Texas,  345;  Roseborough  v.  Gorman,  6  Texas, 
313;  Sheehy  v.  Mandeville,  7  Cranch,  208;  Howell  v.  Shands,  35  Ga., 
66;  Schertz  v.  Bank,  47  111.  App.,  124;  Spangler  v.  Pugh,  21  111.,  85; 
Mann  v.  Edwards,  138  111.,  21;  22  Ency.  PI.  &  Pr.,  p.  616. 

CONNER,  Chief  Justice. — Appellants  instituted  this  suit  against 
appellee  in  the  District  Court  of  Ector  County  on  the  29th  day  of  Janu- 
ary, 1909,  to  foreclose  a  judgment  lien  on  sections  15,  16,  21  and  22,  in 
block  32,  of  that  county,  which  appellee  had  purchased  from  one  Kelly 
Hogg.  The  trial  before  the  court  without  a  jury  resulted  in  a  judgment 
in  appellee's  favor. 

The  material  errors  assigned  relate  to  the  action  of  the  court  in  ex- 
cluding, on  the  ground  of  variances  from  the  petition,  the  abstract  of 
judgment  by  virtue  of  which  appellants  assert  the  lien.  As  alleged,  ap- 
pellants "on  the  28th  day  of  April,  1899,  were  partners  in  business  under 
the  firm  of  B.  Blankenship  &  Company,  and  as  a  firm  they  recovered 
a  judgment  against  C.  M.  Clark  and  Kelly  Hogg  in  the  County  Court 
of  Smith  County,  Texas,  for  the  sum  of  $1007.72,  said  judgment  being 
made  final  on  the  day  and  date  last  above  written."  The  abstract  oflfered 
in  evidence  gave  the  number  of  the  suit,  the  names  of  Blankenship  & 
Buchanan,  B.  Blankenship  and  M.  G.  Buchanan,  as  plaintiffs,  C.  M. 
Clark,  S.  G.  Dawson  and  Kelly  Hogg  as  defendants,  the  date  of  the 
judgment  as  April  18,  1899,  and  as  rendered  in  the  County  Court  of 
Smith  Countv  for  the  sum  of  one  thousand  and  seven  dollars  and  sev- 
enty-two  cents,  and  twenty-three  dollars  and  twenty-five  cents  costs,  with 
rate  of  interest  at  ten  per  cent,  giving  the  total  amount  due  at  the  time 
of  the  filing  of  the  abstract  as  one  thousand  and  thirty  dollars  and  ninety- 
eeven  cents. 

"We  feel  ourselves  unable  to  say  that  the  variances  thus  appearing  are 

not  substantial.     The   statute    (Sayles*   Civil   Statutes,   article   3285) 

states  the  requisites  of  an  abstract  of  judgment;  among  other  things 

necessary  to  be  stated  being  the  names  of  the  parties,  the  amount  due, 

and  the  date  thereof.    The  lien  afforded  is  strictly  statutory  and  it  has 

been  frequently  held  that  to  be  valid  the  abstract  must  truly  show  both 

the    amount  of  the  judgment  and  its  true  date.     Evans  v.  Frisbie,  84 

Texas,  341 ;  Willis  v.  Sanger,  15  Texas  Civ.  App.,  655  (40  S.  W.,  229) ; 

Noble  v.  Barner,  22  Texas  Civ.  App.,  357  (55  S.  W.,  382) ;  Rushing  v. 

Willie,  28  S.  W.,  921 ;  Anthony  v.  Taylor,  68  Texas,  403 ;  Gullet  Gin 

Co.  v-  Oliver  &  Griggs,  78  Texas,  182.    The  allegations  of  date,  amount 

and   names,  therefore,  are  material,  and  it  is  elementary  that  the  proof 

must  correspond  to  the  material  allegations  made  in  the  pleadings. 
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But  if  it  be  said  that  the  conclusion  is  too  technical,  we  find  ourselves 
unable  to  say  that  the  error  requires  a  reversal  of  the  judgment  for  yet 
another  reason.  The  plaintiff  was  permitted  to  read  in  evidence  cer- 
tified copies  of  the  judgments  relied  upon.    The  first  is  as  follows : 

"1571. 

"B.  Blankenship  &  Co. 

vs. 
"C.  M.  Clark  et  als. 

"This  the  28th  day  of  January,  1898,  came  on  to  be  heard  the  above 
entitled  and  numbered  cause,  and  the  plaintiffs  and  the  defendant  S. 
T.  Dawson  appeared  by  their  respective  attorneys,  and  the  application 
of  the  defendant  S.  T.  Dawson  for  a  continuance  of  this  cause  as  to  him 
having  been  presented  to  the  court,  said  application  for  a  continuance 
as  to  the  defendant  Dawson  is  granted ;  and  it  further  appearing  to  the 
court  that  the  defendants  C.  M.  Clark  and  Kelly  Hogg,  though  duly 
cited  to  appear  and  answer  in  this  behalf,  have  wholly  made  default, 
wherefore,  plaintiffs  ought  to  recover  against  said  defendants  Clark  and 
Hogg  their  damages  by  occasion  of  the  premises,;  and  it  appearing  to 
the  court  that  the  cause  of  action  is  liquidated  and  proven  by  an  in- 
strument in  writing;  and  further  that  the  damages  sustained  by  plain- 
tiffs amount  to  the  sum  of  one  thousand  and  seven  dollars  and  seventy- 
two  cents  ($1007.72).  It  is  therefore  ordered,  adjudged  and  decreed  by 
the  court  that  the  said  plaintiffs,  B. .  Blankenship  &  Company,  a  firm 
composed  of  B.  Blankenship  and  M.  G.  Buchanan  do  have  and  recover 
of  and  from  the  defendants  G.  M.  Clark  and  Kelly  Hogg,  the  sum  of 
one  thousand  and  seven  and  72/100  dollars  with  interest  thereon  at 
the  rate  of  10  per  cent  per  annum  from  this  date,  together  with  all  their 
costs  in  this  behalf  expended,  for  which  they  may  have  their  execution." 

The  second  is  thus : 

"1571. 

"B.  Blankenship  &  Co. 

vs.  April  18,  1899. 

"C.  M.  Clark  et  als. 

"This  day  came  on  to  be  heard  the  above  entitled  cause,  and  the  plain- 
tiffs and  the  defendant  S.  T.  Dawson  appeared  by  their  attorneys  and 
thereupon  it  appearing  to  the  court  that  plaintiffs  no  longer  desired  to 
prosecute  their  said  suit'  against  the  defendant  S.  T.  Dawson,  but  wished 
to  dismiss  as  to  him  without  prejudice  to  their  rights:  It  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  suit  as  to  defendant 
S.  T.  Dawson  be  and  same  is  hereby  dismissed  without  prejudice  to  the 
rights  of  plaintiffs,  and  that  he  go  hence  with  his  costs  in  this  behalf 
expended  against  the  plaintiffs,  B.  Blankenship  &  Co.,  a  firm  composed 
of  B.  Blankenship  and  M.  G.  Buchanan,  and  that  said  S.  T.  Dawson 
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has  his  right  of  execution  against  the  said  plaintiffs  for  all  costs  by 
him  expended  in  this  suit/' 

The  judgment  first  set  forth  against  C.  M.  Clark  and  Kelly  Hogg, 
the  vendor  of  appellee's  land,  is  evidently  not  final  because  of  its  failure 
to  dispose  of  the  issues  between  the  plaintiffs  in  the  suit  and  the  de- 
fendant S.  T.  Dawson,  as  to  whom  the  cause  was  continued.  The  stat- 
utes (Revised  Statutes,  articles  1283  and  1337)  provide  for  interlocu- 
tory judgments  by  default  in  certain  cases,  but  specifically  declare  that 
there  shall  be  but  one  final  judgment  given  in  the  suit ;  and  in  Boles  v. 
Linthicum,  48  Texas,  220,  it  was  expressly  held  that  a  final  judgment 
by  default  was  unwarranted.  A  proper  practice  would  have  been,  upon 
the  dismissal  of  the  suit  as  to  Dawson,  to  have  made  the  default  judg- 
ment against  Clark  and  Hogg  final.  Bateman  Bros.  v.  Pool,  84  Texas, 
405 ;  Kingsland  &  Douglass  Mfg.  Co.  v.  Mitchell,  36  S.  W.,  757.  This 
was  not  done,  however,  and  there  was,  therefore,  no  warrant  for  ab- 
stracting the  judgment. 

We  conclude  on  the  whole  that  no  material  error  was  committed  in 
the  trial  below  and  the  judgment  must  be  affirmed. 

Affirmed. 


T.  E.  Benge  v.  T.  B.  Sledge  et  al. 

Decided  October  15,  1910. 

1. — Judgment — Failure  to  Dispose  of  Party. 

A  judgment  in  favor  of  several  plaintiffs,  naming  them,  but  which  omits 
the  name  of  one  of  the  plaintiffs  stated  in  the  petition,  is  not  a  final  judgment. 

2. — Partnership — Final  Judgment. 

A  partnership  is  not  a  legal  entity,  and  hence  can  sue  and  be  sued  only  in 
the  names  of  its  individual  members;  a  judgment  therefore  in  favor  of  or 
against  a  partnership  in  order  to  be  final  must  either  expressly  or  by  fair 
implication  dispose  of  all  the  members  of  the  plaintiff  or  defendant  firm. 

Appeal  from  the  County  Court  of  Collingsworth  County.     Tried  be- 
low before  Hon.  J.  K.  Duke. 

Lackey  &  Cocke  and  Theodore  Mack,  for  appellant. 

Johnson,  Benson  &  Templeton  and  Stovall  Johnson,  for  appellee. 

SPEEB,  Associate  Justice. — Appellant  has  suggested  that  there  is 
no  final  judgment  of  the  County  Court  of  Collingsworth  County  in  this 
cause  and  prays  that  the  appeal,  therefore,  be  dismissed. 

The  suit  appears  to  be  one  instituted  by  T.  B.  Sledge,  Frank  Gist, 
W.  A.  Walker  and  W.  A.  Lawrence  against  T.  E.  Benge  to  recover  a 
sum  of  monev  within  the  jurisdiction  of  the  Countv  Court.  The  verdict 
of  the  jury  before  which  the  case  was  tried  was  in  plaintiff's  favor  for 
the  sum  of  three  hundred  and  fifty-five  dollars.    Upon  this  verdict  the 
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court  entered  judgment  in  favor  of  the  plaintiffs  W.  A.  Walker,  T.  B. 
Sledge  and  W.  A.  Lawrence  but  the  judgment  in  no  manner  disposes  of 
the  plaintiff  Gist.  This  is  not  a  final  judgment,  since,  to  be  final,  the 
judgment  should  dispose  all  the  issues  as  to  all  the  parties.  Williams 
v.  Bell,  on  rehearing,  53  Texas  Civ.  App.,  474  (116  S.  W.,  837). 

The  judgment  declares  that  the  three  plaintiffs  mentioned  constitute 
the  Panhandle  Land  Company.     The  petition  upon  which  the  recovery 
was  had  alleged  that  T.  B.  Sledge,  Frank  Gist,  W.  A.  Walker  and  J. 
W.  Wilkin?,  doing  business  under  the  firm  name  and  style  of  the  Pan- 
handle Land  Company,  in  whose  favor  the  cause  of  action  originally 
had  accrued,  had  transferred  the  cause  of  action  to  the  plaintiffs,  but 
it  contains  no  allegation  that  the  plaintiffs  are  doing  business  under 
the  style  of  the  old  firm.    But  grant  that  it  did,  it  does  not  follow  that 
the  judgment  disposing  of  the  Panhandle  Land  Company  disposes  of  the 
individual  plaintiffs.    It  is  well  settled  in  this  State  that  a  co-partner- 
ship is  not  a  legal  entity,  and  can  sue  and  be  sued  only  in  the  names  of 
its  individual  members;  so  that  at  last,  the  judgment  in  order  to  be  final 
must  either  expressly  or  by  fair  implication  dispose  of  all  the  members 
of  the  plaintiff  or  defendant  firm.     Frank  v.  Tatum,  87  Texas,  204; 
Glasscock  v.  Price,  92  Texas,  271 ;  Griffin  v.  Terrv,  58  Texas  Civ.  App., 
229   (124  S.  W.,  115) ;  Williams  Land  Company  v.  Crull,  —  Texas 
Civ.  App., (125  S.  W.,  339). 

This  appeal  is  therefore  dismissed  and  the  costs  taxed  against  the  ap- 
pellant. 

Appeal  dismissed. 


Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Bolla  DeBord. 

Decided  October  15,  1910. 

1. — Evidence — Obvious  Fact — Harmless  Error. 

When  the  testimony  of  a  witness  is  as  to  a  fact  so  obviously  true  that 
proving  it  could  not  have  prejudiced  an  appellant,  the  admission  of  the  testi- 
mony, although  irrelevant  and  immaterial,  would  not  be.  cause  for  reversal. 

2. — Same — Personal  Injuries — "Exhibiting  to  Jury. 

In  a  suit  for  damages  for  personal  injuries  it  is  not  error  to  permit  the 
plaintiff  to  exhibit  his  injuries  to  the  jury. 

3. — Negligence — Charge — Assumption  of  Fact. 

Where  a  railroad  employee  predicated  his  right  to  recover  damages  for 
personal  injuries  upon  the  allegations  that  the  defendant's  coal  bins  were  built 
too  close  to  defendant's  railroad  track,  and  that  defendant's  engineer  was 
negligent  in  failing  to  keep  watch  for  signals  from  plaintiff,  it  was  reversible 
error  for  the  court  in  its  charge,  the  evidence  being  conflicting,  to  assume  that 
the  bins  were  in  fact  too  close  to  the  track,  and  that  it  was  the  duty  of  the 
engineer    to    receive   signals   from   the   plaintiff. 

4. — Personal  Injuries — Double  Recovery — Charge. 

A  charge  upon  the  elements  of  damage  which  the  jury  might  consider  in 
a  suit  for  personal  injuries,  considered  and  held  ambiguous  and  open  to  the 
objection  that  it  might  be  construed  as  permitting  a  double  recovery  for  the 
same  injuries. 
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5. — Same — Voluntary  Exposure  to  Danger — Rule. 

When  an  employee  in  the  discharge  of  his  duties  voluntarily  occupies  a 
position  which  is  not  in  itself  dangerous  and  only  becomes  so  through  the 
negligence  of  another  employee,  the  doctrine  that  one  who  voluntarily  occupies 
a  dangerous  rather  than  a  safe  place  to  do  his  work  can  not  recover,  has  no 
application. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

JV.  H.  Lassiter  and  Robert  Harrison,  for  appellant. — The  charge  is  on 
the  weight  of  the  evidence,  and  is  calculated  to  lead  the  jury  to  believe 
that  the  court  intended  to  instruct  them  that  it  was  the  engineer's  duty 
to  watch  the  plaintiff  in  order  to  receive  a  signal  from  him.  Belt  By.  Co. 
v.  Johnson,  125  S.  W.,  388;  Texas  Cent.  By.  Co.  v.  Waldie,  101  S.  W., 
518;  San  Antonio  &  A.  P.  By.  Co.  v.  Fisher,  99  S.  W.,  1043;  Hotel  Cliff 
v.  Peterman,  98  S.  W.,  407 ;  Missouri,  K.  &  T.  By.  Co.  v.  Wolf,  89  S. 
W.,  780. 

The  charge  allows  a  double  recovery.  St.  Louis  S.  W.  By.  Co.  v. 
Smith,  63  S.  W.,  1064 ;  St.  Louis  S.  W.  By.  Co.  v.  Highnote,  ,74  S.  W., 
920 ;  Dallas  C.  E.  By.  Co.  v.  Butherford,  78  S.  W.,  558 ;  International 
&  G.  N.  By.  Co.  v.  Butcher,  84  S.  W.,  1052. 

Gvstavus,  Bowman  &  Jackson,  for  appellee. — There  was  no  error  in 
the  court  permitting  appellee's  body  to  be  exhibited  to  the  jury.  Mis- 
souri, K.  &  T.  By.  Co.  v.  Moody,  79  S.  W.,  856 ;  Missouri,  K.  &  T.  By. 
Co.  v.  Lynch,  90  S.  W.,  513 ;  St  Louis  &  S.  F.  By.  Co.  v.  Mathis,  107 
S.  W.,  535. 

The  charge  submits  as  an  issue  to  the  jury  whether  or  not  the  coal 
chutes  were  in  such  close  proximity  to  the  track  as  to  admit  the  safe 
passage  of  a  person's  body  between  the  sides  of  such  coal  chutes  and 
the  tender  of  a  car  upon  such  tracks,  and  whether  such  construction  was 
negligence.  Missouri  Pacific  By.  Co.  v.  Lehmberg,  75  Texas,  61 ;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Waldo,  32  S.  W.,  783 ;  Houston  E.  &  W.  T. 
Rv.  Co.  v.  Summers,  49  S.  W.,  1106;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Parvin,  64  S.  W.,  1008;  St.  Louis  S.  W.  By.  Co.  v.  Ford,  121  S.  W.,  709. 

The  charge  of  the  court  correctly  submitted  the  measure  of  damages 
that  plaintiff  was  entitled  to  recover.  Galveston,  H.  &  S.  A.  By.  Co.  v. 
JLynch,  55  S.  W.,  389;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Waldo,  32  S. 
W-,  783 ;  Knittel  v.  Schmidt,  40  S.  W.,  507 ;  San  Antonio  &  A.  P.  By. 
Co.  v.  Stevens,  83  S.  W.,  236;  San  Antonio  Traction  Co.  v.  Sanchez, 
84  S.  W.,  849;  Texas  Cent.  By.  Co.  v.  Johnson,  111  S.  W.,  1100. 

SPEEB,  Associate  Justice. — Bolla  DeBord,  a  brakeman  on  one  of 
the  trains  belonging  to  the  Chicago,  Bock  Island  &  Gulf  Bailway  Com- 
pany, sued  that  company  and  recovered  damages  for  injuries  received 
by  him  while  attempting  to  switch  a  car  of  coal  up  a  steep  incline  to  a 
coal  chute  at  McLean,  Texas.  The  negligence  relied  on  was,  first,  that 
the  coal  bins  were  too  close  to  the  track ;  and,  second,  that  the  engineer 
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of  the  train  failed  to  stop  after  receiving  a  signal  from  the  plaintiff. 
The  defense  was  a  general  denial,  assumed  risk,  and  contributory  negli- 
gence. 

The  answer  of  the  witness  Jones  to  the  effect  that  it  is  more  danger- 
ous work  to  get  up  on  the  incline  on  which  was  situated  the  coal  chutes 
than  to  do  ordinary  switching,  was  concerning  a  fact  so  obviously  true 
that  proving  it  could  hardly  constitute  error  even  though  such  answer 
was  not  material  or  relevant  to  any  issue  under  the  pleadings. 

Neither  was  there  error  in  permitting  appellee  over  the  objections  of 
appellant  to  exhibit  his  injuries  to  the  jury.  It  occurs  to  us  that  this 
would  be  evidence  of  a  very  high  degree  as  to  the  extent  of  the  injuries, 
and,  besides,  the  precise  question  appears  to  be  well  settled  by  the  au- 
thorities. St.  Louis  &  S.  F.  By.  Co.  v.  Mathis,  101  Texas/342,  and 
cases  there  cited. 

There  is  error,  however,  in  the  third  paragraph  of  the  court's  charge, 
which  is  as  follows: 

"Bearing  in  mind  the  foregoing  definitions  and  instructions,  if  you 
believe  from  the  evidence  that  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  brakeman  on  or  about  the  23rd  day  of  December,  1908, 
and  if  exercising  ordinary  care  in  the  performance  of  his  duty  at  Mc- 
Lean, Texas,  in  helping  to  place  a  car  of  coal  on  defendant's  coal  chutes 
at  that  station,  he  was  injured  as  alleged ;  and  you  further  believe  from 
the  evidence  that  the  defendant  company  was  negligent  in  constructing 
its  coal  bins  on  said  coal  chutes  in  too  close  proximity  to  the  track,  so  that 
the  cars  and  the  tender  of  an  engine  while  on  such  track  would  pass  eo 
clo^e  to  said  coal  bins  as  to  prevent  the  safe  passage  of  the  body  of  a 
person  riding  on  the  side  of  the  tender,  and  you  find  that  such  negligence 
was  the  proximate  cause  of  the  plaintiff's  injuries;  or  if  you  believe  from 
the  evidence  that  the  plaintiff  as  such  employee,  and  in  exercising  ordi- 
nary care  on  his  part  in  the  performance  of  his  said  duty  at  said  time 
and  place,  was  injured  as  alleged  in  his  petition;  and  you  further  be- 
lieve from  the  evidence  that  the  plaintiff  gave  the  proper  signal  to  the 
engineer  in  charge  of  the  engine  propelling  the  car  of  coal  about  to  be 
placed  by  plaintiff;  and  you  further  believe  that  said  engineer  failed  to 
exercise  ordinary  care  in  keeping  watch  to  receive  such  signal,  if  any, 
and  failed  to  obey  the  same,  and  that  such  failure  was  the  proximate 
cause  of  plaintiff's  injuries:  you  will  find  for  the  plaintiff,  unless  you 
find  he  was  guilty  of  contributory  negligence  as  hereinafter  referred  to." 

The  first  complaint  of  this  charge  is  that  it  assumes  that  the  coal  bins 
were  too  close  to  the  track  to  permit  the  safe  passage  of  a  man's  body 
riding  on  the  side  of  the  tender,  as  appellee  was,  and  submits  to  the  jury 
only  the  question  whether  or  not  the  construction  of  the  bins  in  such 
close  proximity  was  negligence;  and  the  second  objection  is  that  the 
charge  assumed  it  to  be  the  duty  of  the  engineer  to  exercise  ordinary  care 
to  keep  watch  and  receive  signals  from  the  plaintiff,  whereas  it  was  a 
question  for  the  jury  to  determine  under  all  the  circumstances  whether 
that  duty  devolved  upon  the  engineer.     We  sustain  these  contentions. 
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Fort  Worth  Belt  Ry.  Co.  v.  Johnson,  59  Texas  Civ.  App.,  105  (125  S. 
W.,  387) ;  Texas  Cen.  R.  R.  Co.  v.  Waldie,  101  S.  W.,  517;  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Wolf,  40  Texas  Civ.  App.,  381  (89  S.  W., 
778).  It  may  be  that  the  first  of  these  errors  is  harmless  in  view  of 
the  practically  undisputed  evidence  that  the  bins  were  too  close  to  the 
tracks  to  permit  the  passage  of  a  man's  body,  but  this  can  not  be  said  of 
the  second.  There  is  much  testimony  indicating  that  the  engineer  had 
seen  appellee  pass  out  of  sight  between  the  tender  and  car  of  coal  and 
was  taking  his  signals  from  the  conductor  of  the  train  at  the  time.  It 
was,  therefore,  improper  to  assume  that  it  would  be  negligence  not  to 
watch  for  and  receive  signals  from  the  appellee.  For  this  error  in  the 
charge  the  judgment  will  be  reversed. 

It  is  also  insisted  that  the  following  paragraph  of  the  court's  charge 
permits  a  double  recovery  of  damages: 

"If  you  find  for  the  plaintiff  you  should  allow  him  such  sum  as  you 
believe  from  the  evidence  will  compensate  him  for  the  injuries  sustained, 
if  any ;  and  in  estimating  his  damages  you  should  take  into  consideration 
the  mental  and  physical  suffering,  if  any,  consequent  upon  the  injuries 
received,  if  any ;  and  if  you  believe  from  the  evidence  that  the  injuries, 
if  any,  are  permanent  and  will  disable  him  for  labor  in  the  future,  you 
should  in  addition  to  the  above  find  such  sum  as  will  be  a  fair  com- 
pensation for  his  diminished  capacity,  if  any,  to  labor  and  earn  money 
in  the  future" 

Whether  or  not  this  charge  had  the  effect  indicated  depends  upon  the 
use  made  by  the  jury  of  the  expression  "you  should  in  addition  to  the 
above,"  etc.  If  the  jury  understood  "the  above"  to  apply  to  the  com- 
pensation for  the  "injuries  sustained"  authorized  in  the  first  part  of 
the  charge,  then  clearly  there  would  be  a  double  recovery,  for  compen- 
sation for  the  injuries  sustained  covers  every  item,  or  element,  proper  to 
be  considered.  If,  on  the  other  hand,  the  jury  interpreted  the  charge  as 
the  court  doubtless  meant  it,  and  considered  "the  above"  to  refer  only 
to  the  "mental  and  physical  suffering"  mentioned  in  the  charge,  the 
paragraph  is  correct  and  no  evil  consequences  could  have  followed.  On 
another  trial  this  ambiguity  should  be  eliminated  so  as  to  remove  any 
uncertainty  as  to  the  misleading  character  of  the  charge.  International 
&  G.  N.  Ry.  Co.  v.  Butcher,  98  Texas,  462 ;  Stamford  Oil  Co.  v.  Barnes, 
55  Texas  Civ.  App.,  420  (119  S.  W.,  872) ;  Abilene  Light  &  Water  Co. 
v.  Robinson,  131  S.  W.,  299. 

Appellant's  special  charges  were  all  correctly  refused.  They  either  ig- 
nored the  issue  of  negligence  in  the  construction  of  the  coal  bins,  or  were 
pufficiently  included  in  the  court's  charge.  Furthermore,  special  charge 
No.  5  sought  to  submit  an  issue  of  contributory  negligence  not  pleaded 
by  appellant. 

Appellant  sought  to  invoke  the  principle  announced  by  our  Supreme 
Court  in  Texas  Midland  R.  R.  Co.  v.  Byrd,  102  Texas,  263,  to  the  effect 
that  where  a  person  voluntarily  chooses  a  dangerous  rather  than  a  safe 
Vol.  LXn  Civil — 20. 
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place  and  is  injured  in  consequence,  he  is  guilty  of  such  negligence  as 
would  preclude  a  recovery,  and  requested  a  charge  to  that  effect,  but 
the  principle  can  have  no  application  to  the  facts  of  this  case,  since,  if 
appellee's  evidence  is  to  be  believed  by  the  jury,  he  was  not  in  a  place 
of  danger  if  the  engineer  observed  his  signals.  The  danger  could  only 
be  produced  through  the  negligence  of  the  engineer,  which  the  appellee 
of  course  would  not  be  required  to  anticipate.  That  principle,  itself,  we 
apprehend  is  no  more  than  the  abstract  application  of  the  doctrine  of 
contributory  negligence,  and  where  contributory  negligence  is  itself 
clearly  submitted  in  a  way  applicable  to  the  facts  of  a  given  case,  it  is 
doubtful  in  our  minds  if  the  case  should  be  further  complicated  by  the 
giving  of  a  charge  which  treats  such  matter  as  an  independent  defense. 
The  judgment  of  the  District  Court  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


Santa  Fe,  Llano  Estacado  &  Pacific  Land  &  Trust  Company  v. 

James  T.  Cumley. 

Decided  October  15,  1910. 

1. — Jurisdiction — Plea  of  Privilege — Appearance. 

A  plea  of  privilege  is  such  an  answer  and  appearance  as  will  give  the 
court  jurisdiction  over  the  person  of  the  defendant  and  dispense  with  the 
necessity  for  the  service  of  citation  upon  him. 

2. — Pleading — Written  Obligation — Delivery — Judgment  by  Default. 

An  allegation  that  the  defendant  executed  and  entered  into  the  instru- 
ment in  writing  sued  upon,  imports  that  the  instrument  was  delivered,  and  is 
sufficient  to  support  a  judgment  by  default. 

3. — Same — Ownership. 

An  allegation  that  the  instrument  in  writing  sued  upon  (in  this  case  a 
due  bill)  "evidences  an  indebtedness  due  the  plaintiff  by  reason  of  the  prem- 
ises" is  sufficient  as  against  an  objection,  on  appeal  from  a  judgment  by  de- 
fault, that  plaintiff's  petition  did  not  allege  that  plaintiff  was  the  legal  owner 
or  holder  of  the  instrument  sued  on. 

4. — Same — Husband  and  Wife — Bight  to  Sue. 

The  husband  is  the  proper  party  to  bring  suit  upon  a  written  obligation 
given   to  his  wife. 

5. — Plea  of  Privilege — Change  of  Venue — Judgment  by  Default. 

When  the  venue  of  a  suit  is  changed  upon  defendant^  plea  or  privilege 
to  be  sued  in  another  county,  the  defendant  must  take  notice  of  all  proceed- 
ings in  the  court  and  county  to  which  the  case  is  transferred :  and  the  fact 
that  the  plaintiff  excepted  to  the  ordeY  changing  the  venue  and  gave  notice  of 
appeal  therefrom,  would  not  be  sufficient  reason  to  set  aside  a  judgment  by 
default  taken  by  the  plaintiff  against  the  defendant  in  the  court  and  county 
to  which  the  case  was  transferred,  after  the  time  for  perfecting  the  appeal 
had  expired  and  the  appeal  had  therefore  been  abandoned  by  the  plaintiff. 

Error  from  the  "District  Court  of  Jones  County.     Tried  below  hoforo 
Hon.  C.  C.  Higgins. 
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Woodruff  &  Woodruff,  for  plaintiff  in  error. — Plaintiffs  petition  was 
insufficient  to  support  a  judgment  by  default.  Blount  v.  Ralston,  20 
Texas,  132;  Loungeway  v.  Hale,  73  Texas,  495;  Jennings  v.  Moss,  4 
Texas,  452 ;  Bremond  v.  Johnson,  1  Texas  App.  Civ.,  326 ;  Gilder  v.  Mc- 
IntyTe,  29  Texas,  89;  Gray  v.  Osborne,  76  Am.  Dec,  99;  24  Texas,  157; 
Parr  v.  Nolen,  28  Texas,  798;  Colbertson  v.  Beeson,  30  Texas,  77;  Di- 
brell  v.  Ireland,  1  Texas  App.  Civ.,  123 ;  see  notes  91  Am.  Dec.,  405,  59 
Am.  St.,  179;  Malone  v.  Craig,  22  Texas,  609;  Thigpen  v.  Mundine,  24 
Texas,  283;  Barnard  v.  Moseley,  28  Texas,  544;  Moody  v.  Benge,  28 
Texas,  547. 

Appellee  had  a  right  to  perfect  his  appeal  at  any  time  within  a  year 
from  and  after  the  date  of  judgment  sustaining  pleas  of  privilege,  and 
appellants  were  justified  in  presuming  that  he  intended  to  do  so,  and 
were  not  required  either  by  law  or  reason  to  stand  and  watch  the  records 
of  Jones  and  Midland  County  District  Courts  to  see  what  was  being 
done  in  the  premises.  Rev.  Civ.  Stats.,  art.  1389;  art.  1194c;  chapter 
CXXXIII,  p.  249,  General  Laws,  Regular  Session,  Thirtieth  Legislature, 
Texas. 

King  &  Isaacs  and  Whitten  Swafford,  for  defendant  in  error. 

SPEER,  Associate  Justice. — This  is  an  action  by  James  T.  Cumley 
against  the  Santa  Fe,  Llano  Estacado  &  Pacific  Land  &  Trust  Com- 
pany, a  co-partnership  composed  of  I.  J.  Pierce  and  G.  W.  Power,  to 
recover  the  sum  of  eighteen  hundred  and  eighty  dollars  alleged  to  be 
due  on  certain  contracts  set  out.  The  suit  was  instituted  in  the  District 
Court  of  Midland  County  and  Pierce  and  Power  each  filed  his  plea  of 
privilege  to  be  sued  in  Jones  County,  the  county  of  their  residence. 
Upon  the  trial  of  these  pleas  the  District  Court  sustained  them  and 
ordered  the  clerk  of  his  court  to  make  a  complete  transcript  of  the  papers 
of  said  cause  and  transmit  the  same  to  the  clerk  of  the  District  Court 
of  Jones  County.  To  this  judgment  the  plaintiff  excepted  and  gave 
notice  of  appeal  to  this  court,  and  the  trial  court  allowed  thirty  days 
after  adjournment  in  which  to  prepare  and  file  statement  of  facts  and 
bills  of  exceptions.  No  appeal  bond  appears  to  have  been  filed,  and  on 
June  24,  1909,  the  transcript  of  the  papers  was  filed  in  the  District 
Court  of  Jones  County,  and  on  July  7,  1909,  a  judgment  by  default  was 
entered  in  favor  of  the  plaintiff  for  the  amount  sued  for.  From  this 
judgment  the  present  writ  of  error  is  prosecuted. 

The  ground  of  attack  set  out  in  the  first  and  second  assignments  of 
error  is  predicated  upon  the  alleged  insufficiency  of  the  citation  issued 
by  the  clerk  of  the  District  Court  of  Midland  County.  But  whatever 
the  defects  in  that  writ,  they  must  be  held  to  have  been  waived  when 
the  defendants  filed  their  answer  in  that  court.  It  is  true  the  answer 
consisted  alone  of  a  verified  plea  of  privilege,  but  it  in  no  way  limited 
the  appearance  to  the  purpose  of  urging  this  plea,  and  if  it  did,  the 
effect  would  probably  not  be  different,  since  the  object  of  a  writ  of  cita- 
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tion  is  to  give  notice  to  the  defendant,  and  it  is  well  settled,  both  by 
statute  and  decision,  that  the  filing  of  an  answer  constitutes  an  appear- 
ance for  the  defendant  so  as  to  dispense  with  the  necessity  for  the  is- 
suance or  service  of  citation  upon  him.  Sayles'  Texas  Civil  Statutes, 
article  1242 ;  York  v.  State,  73  Texas,  651. 

It  is  next  insisted  by  plaintiff  in  error  that  plaintiff's  petition  is  in- 
sufficient to  support  a  judgment  by  default,  the  supposed  vice  being  that 
there  is  no  allegation  that  the  due  bill  sued  on  was  ever  delivered  to 
plaintiff,  or  that  the  defendants  became  liable  and  promised  to  pay  plain- 
tiff the  said  sum,  or  that  the  plaintiff  was  the  legal  owner  or  holder  of 
the  instrument  at  the  time  of  bringing  suit.  It  is  true  the  petition  does 
not  expressly  allege  a  delivery  of  the  instrument,  but  it  does  allege  that 
the  defendant  executed  and  entered  into  the  said  writing,  a  copy  of  which 
is  set  out.  An  allegation  that  an  instrument  was  made  and  executed 
imports  a  delivery  of  it.  Blount  v.  Ralston,  20  Texas,  132;  Lonngeway 
v.  Hale,  73  Texas,  495.  The  petition  further  alleges  that  the  instru- 
ment of  writing  evidences  an  indebtedness  due  the  plaintiff  by  reason 
of  the  premises,  and  is,  we  think,  sufficient  as  against  the  objections 
made.  The  due  bill  appears  to  have  been  given  to  the  plaintiff's  wife, 
but  the  petition  discloses  the  relation  of  the  parties  and  as  matter  of 
law  the  husband  is  a  proper  party  plaintiff  on  such  an  instrument. 

Finally,  it  is  contended  that  the  giving  of  notice  of  appeal  by  the 
plaintiff  in  the  District  Court  of  Midland  County  had  the  effect  to  ex- 
cuse appellants  from  all  diligence  in  attending  the  District  Court  of 
Jones  County  pending  the  time  when  by  law  the  plaintiff  might  have 
perfected  'his  appeal  or  sued  out  his  writ  of  error.  It  is  true  the  statute 
now  in  force  under  which  the  transfer  to  Jones  County  was  made  ap- 
pears to  authorize  an  appeal  from  such  order,  and  it  would  of  course 
follow  that  an  appeal  duly  perfected  would  suspend  the  jurisdiction  of 
the  court  to  which  the  transfer  had  been  made  pending  such  appeal,  but 
we  can  not  hold  that  the  mere  giving  notice  of  appeal  would  have  such 
effect,  especially  after  the  lapse  of  the  time  within  which  by  law  an  ap- 
peal bond  is  required  to  be  filed.  The  preceding  we  think  is  analogous 
to  the  issuance  of  an  execution  on  a  final  judgment.  It  may  be  suspended 
by  perfecting  an  appeal  but  the  mere  notice  of  appeal  will  have  no  such 
effect.  It  was  the  duty  of  appellants  to  take  notice  of  all  proceedings 
properly  had  in  the  District  Court  of  Jones  County,  the  court  to  which 
their  cause  was  properly  transferred  upon  their  own  plea. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Charlie  Brown  v.  Mamie  Brown  et  al. 

Decided  October  15,  1910. 

1. — School  Land — Bond  for  Title — Illegal  Contract. 

A  contract  of  sale  or  bond  to  make  title  to  school  land  after  the 
of  occupancy  required  by  law  is  complete,  but  executed  during  such  period,  to 
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one  who  is  not  and  does  not  intend  to  become  an  actual  occupant  of  the  land, 
is  in  violation  of  the  school   land  law  of  this  State,  and  therefore  a  specific 
performance  of  the  same  will  not  be  decreed  although  a  valuable  consideration 
has  been  paid. 

2. — Same — Cases  Distinguished. 

Lovan   v.    Curry,    95    Texas,   664;    Underwood   v.    King,    102   Texas,   561; 
Witcher  v.  Wiles,  33  Texas  Civ.  App.,  69,  distinguished. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  S.  J.  Isaacks. 

A.  S.  Hawkins,  for  appellant. — The  court  erred  because  the  judgment 
rendered  is  contrary  to  the  law  and  the  evidence  in  this :  That  the  un- 
disputed  evidence  shows  beyond  question  that  Chas.  Brown  was  entitled 
to  an  undivided  one-half  interest  in  the  property  in  controversy  in  this 
case.  Sullivan  v.  Fant,  110  S.  W.,  507;  Mead  v.  Randolph,  8  Texas, 
191,  196;  Clark  v.  Haney,  62  Texas,  511,  514;  Smith  v.  Eckford  (Sup. 
Ct),  18  S.  W.,  210,  212;  Barbee  v.  Spivey,  32  S.  W.,  345,  346,  347; 
Diffie  v.  Thompson,  90  S.  W.,  193,  196;  Whitfield  v.  Diffie,  105  S.  W., 
324,  325. 

Collusion,  if  established  (which  is  not  admitted  in  this  case,  but  de* 
nied),  can  not  be  raised  by  any  one  but  the  State,  and  especially  by  ap- 
pellees in  this  case,  as  the  party  under  whom  they  claim,  Joe  Brown,  de- 
ceased, was  a  party  to  said  collusion,  if  it  existed.  Logan  v.  Curry,  69 
8.  W.,  129;  Underwood  v.  King,  119  S.  W.,  298;  Thompson  v.  Hub- 
bard, 69  S.  W.,  649;  May  v.  Hollingsworth,  80  S.  W.,  841;  Perry  v. 
Rutherford,  87  S.  W.,  1054. 

A  bond  for  title  like  the  one  in  controversy  herein,  for  "unlived  out 
school  land"  is  not  contrary  to  public  policy  and  can  be  enforced  in 
Texas.  Witcher  v.  Wiles,  75  S.  W.,  889 ;  Johnson  &  Moran  v.  Buchanan, 
116  S.  W.,  878. 

Jno.  B.  Howard  and  Graham  B.  Smedley,  for  appellees. — A  contract 
to  become  an  actual  settler  upon  State  school  land  and  to  reside  upon, 
occupy  and  improve  the  same  for  the  use  and  benefit  of  another  person 
in  contravention  of  law,  by  statutes  provided  in  such  cases,  is  against 
public  policy  and  void  ah  initio  as  to  the  contracting  parties  and  their 
heirs.  Sayles*  Civ.  Stats.,  art.  4218j ;  Glenn  v.  Mathews,  44  Texas,  405 ; 
Lewy  v.  Crawford,  23  S.  W.,  1044;  Gray  v.  Freeman,  84  S.  W.,  1110; 
McCall  v.  Whaley,  115  S.  W.,  659;  Teal  v.  Walker,  111  IT.  S.,  242. 

CONNER.  Chief  Justice. — Appellant  instituted  this  suit  against 
Mamie  Brown  and  her  son,  Joe  Brown,  Jr.,  and  others  not  necessary  to 
mention,  by  filing  a  petition,  the  first  count  of  which  was  in  the  ordinary 
form  of  trespass  to  try  title,  to  recover  public  school  sections  6  and  8 
in  block  41,  Midland  County. 

The  second  count  set  forth  and  sought  a  specific  performance  of  the 

following  contract: 


1 
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"The  State  of  Texas, 
"Countv  of  Midland. 

"Know  all  men  by  these  presents  that  we,  Joseph  T.  Brown  as  prin- 
cipal, and  Z.  T.  Brown  as  surety,  are  held  and  firmly  hound  unto  Charley 
Brown  in  the  full  and  just  sum  of  twenty-five  hundred  ($2500)  dollars 
for  the  payment  of  all  of  which  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors  and  administrators  firmly  by  these  presents. 

"The  condition  of  the  foregoing  obligation  is  as  follows:  Whereas 
the  said  Joseph  T.  Brown  and  Charley  Brown  are  partners  in  a  stock 
ranch  located  in  Upton  County,  Texas,  and  are  equally  interested  in  said 
stock  ranch  and  are  equal  partners  and  members  of  the  firm  of  Brown 
Bros. ;  and  whereas, 

"The  lands  hereinafter  described  are  to  be  appropriated  to  the  uses  and 
benefits  of  the  said  firm  of  Brown  Bros,  for  a  stock  ranch,  and  the  ex- 
penses of  said  stock  ranch,  including  the  interest  and  taxes  and  pur- 
chase money  for  said  lands  hereinafter  described,  are  to  be  paid  out  of 
the  funds  of  the  said  Brown  Bros. ;  and  whereas, 

"For  and  in  consideration  of  the  foregoing  premises,  and  in  consider- 
ation of  the  said  Charley  Brown  bearing  one-half  of  the  ranch  expenses 
of  the  said  firm  of  Brown  Bros,  and  paying  one-half  of  the  expenses  ac- 
crued and  to  accrue  to  the  lands  hereinafter  described  by  reason  of  in- 
terest, taxes  and  principal  due  and  to  become  due, 

"The  said  Joseph  T.  Brown  has  bargained,  sold,  and  agrees  to  convey 
on  June  1,  1909,  subject  to  the  obligations  of  the  original  purchaser  to 
the  State  of  Texas  for  purchase  money,  an  undivided  one-half  interest 
in  and  to  the  following  described  lands,  towit: 


Section 

Block 

Certificate 

Township 

Grantee 

County 

mf 

2 

42 

4189 

5  S 

T.  &  P.  Ry.  Co. 

Upton 

6 

41 

3478 

5  S 

T.  &  P.  Rv.  Co. 

Upton 

8 

41 

3479 

5  S 

T.  &  P.  Ry.  Co. 

Upton 

12 

42 

4194 

5  S 

T.  &  P.  Ry.  Co. 

Upton 

"Now,  therefore,  if  the  said  Charley  Brown  shall  pay  one-half  of  the 
expenses  of  the  said  lands  above  described,  including  principal,  inter- 
est and  taxes  when  due,  continuously  from  this  date  to  June  1,  1909, 
and  shall  in  all  things  comply  with  the  foregoing  conditions  of  this  bond, 
and  if  the  said  Joseph  T.  Brown  shall  on  June  1,  1909,  execute  and  de- 
liver to  the  said  Charley  Brown  his  school  land  deed  for  an  undivided 
one-half  interest  in  and  to  the  above  described  lands,  subject  to  the  ob- 
ligations of  the  said  original  purchaser  of  said  lands  to  the  State  of 
Texas  for  purchase  money,  then  this  obligation  shall  be  null  and  void 
and  of  no  further  force  and  effect. 

"Witness  our  hands  this  the  20th  day  of  September,  1906. 

"(Signed)     Joe  T.  Brown,  principal. 

"Z.  T.  Brown,  surety." 

Upon  the  conclusion  of  the  evidence  the  court  gave  to  the  jury  a  per- 
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emptory  instruction  in  appellees'  favor  and  judgment  was  entered  ac- 
cordingly. 

The  evidence  is  undisputed  that  sometime  in  June,  1906,  Z.  T.  Brown 
owned  a  ranch  containing  among  others  the  four  sections  of  land  in  con- 
troversy in  this  suit,  these  sections  having  been  about  that  time  pur- 
chased by  him  from  the  State  of  Texas:  that  on  the  19th  day  of  Sep- 
tember thereafter  Z.  T.  Brown,  joined  by  his  wife,  Sarah  Brown,  duly 
conveyed  the  four  sections  of  land  specified  in  the  contract  above  set 
out  to  his  son  Joseph  T.  Brown,  the  husband  of  Mamie  Brown,  the 
father  of  the  minor,  Joseph  Brown,  Jr.,  and  the  brother  of  appellant, 
Charley  Brown;  that  the  recited  consideration  for  this  deed  was  $10 
and  "love  and  affection  for  our  son  Joseph" ;  that  immediately  thereafter 
Joseph  T.  Brown  and  his  wife,  Mamie,  and  child  went  upon  the  land 
in  controversy  and  continued  to  occupy  it  as  a  home  until  the  6th  day 
of  July,  1907,  upon  which  date  Joseph  Brown  died.  Appellee,  Mamie 
Brown,  with  the  child  continued  to  occupy  the  premises  as  her  home 
from  thence  forward  until  the  three  years  occupancy  required  by  the 
law  had  been  completed.  Z.  T.  Brown  testified  that  his  sons,  Joe  Brown 
and  Charley  Brown,  were  partners  in  the  ranching  business  and  that  he 
gave  the  ranch  to  them.  There  was  testimony  to  the  effect  that  his  pur- 
pose in  executing  the  deed  to  Joe  Brown  and  requiring  the  execution  of 
the  contract  sued  upon  was  to  thereby  vest  in  Charley  Brown  an  equal 
interest  with  his  brother,  Joe,  in  the  lands  conveyed.  Charley  Brown 
testified  to  the  effect  that  he  and  his  brother  were  equally  interested 
in  the  ranch;  that  the  payments  of  interest,  etc.,  upon  the  lands  in  con- 
troversy were  paid  out  of  partnership  funds,  as  were  also  payments  upon 
two  or  more  sections  that  he  himself  later  applied  for  and  had  awarded 
to  him.  He  denied,  however,  that  any  agreement  existed  by  virtue  of 
which  he  in  turn  was  to  convey  to  Joe  Brown  or  Mamie  Brown  an  un- 
divided one-half  interest  in  the  lands  acquired  by  him.  The  evidence 
further  shows  that  upon  the  making  of  the  contract  above  set  out,  which 
was  upon  the  day  of  the  execution  of  the  deed,  it  was  delivered  to  Joe 
Brown  for  delivery  to  Charlev  Brown,  but  whether  in  fact  it  was  ever 

•  a.  * 

delivered  to  Charley  Brown  by  his  brother  Joe,  the  record  fails  to  disclose. 
Mrs.  Mamie  Brown  testified  that  sometime  after  her  husband's  death  she 
found  it  among  his  private  papers  in  a  trunk  and  that  upon  application 
of  Z.  T.  Brown  therefor  it  was  delivered  to  him  and  Z.  T.  Brown  later 
delivered  it  to  Charley  Brown,  who  thereupon  caused  it  to  be  recorded 
November  27,  1908,  more  than  a  year  after  the  death  of  Joseph  Brown. 
Appellant  in  assigning  error  to  the  court's  peremptory  charge  presents 
two  contentions ;  first,  that  by  virtue  of  the  premises  he  had  an  equitable 
title  to  an  undivided  one-half  interest  in  the  lands  sued  for;  or  if  not, 
that  he  wa«?  entitled  to  the  specific  performance  of  the  contract  sued  upon. 
We  think  both  contentions  must  be  overruled.  While  ordinarily  a  bond 
for  title,  as  appellant  urges  the  contract  to  be,  is  such  equitable  title  as 
in  this  State  will  authorize  a  recovery  for  lands,  the  only  way  bv  which 
title  to  school  lands  can  be  secured  is  by  an  original  or  substitute  pur- 
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chase  from  the  State  accompanied  with  actual  settlement  and  continued 
occupancy.  It  is  not  contended  that  appellant  at  any  time  ever  settled 
upon  or  occupied  the  lands  in  controversy  as  his  home.  His  occupancy, 
if  any,  was  merely  incidental  to  his  business  as  a  member  of  the  ranching 
firm  with  his  brother,  and  to  give  the  contract  the  legal  effect  insisted 
upon  is,  we  think,  to  violate  the  spirit,  if  not  the  letter,  of  our  school 
land  law.  Joe  Brown  under  the  statute  was  authorized  to  accept  the 
transfer  and  make  settlement  and  occupancy  of  the  lands  in  controversy, 
but  his  only  standing  or  right  was  that  of  a  substitute  purchaser.  As 
such  he  was  required  under  the  law  to  make  not  only  the  familiar  af- 
fidavit of  settlement  and  occupancy,  but  also  to  swear  that  he  was  buying 
the  land  for  his  home  and  that  he  was  not  acting  in  collusion  with  others 
for  the  purpose  of  buying  the  land  for  any  other  person  or  corporation, 
and  that  no  person  or  corporation  was  interested  in  the  purchase  save 
himself.  See  Revised  Statutes,  article  4292.  The  contract,  therefore, 
assuming  it  to  have  been  delivered  and  to  have  been  made  for  the  pur- 
pose insisted  upon  by  appellant,  contemplated  not  only  the  acquisition 
of  title  by  Charley  Brown  without  the  required  settlement  and  occu- 
pancy, but  also  perjury  on  the  part  of  his  brother,  Joe  Brown,  and  falls 
within  that  class  of  contracts  that  the  courts  uniformly  refuse  to  en- 
force. See  Anderson  v.  Carkins,  135  TL  S.,  483  (34  L.  Ed.,  272),  re- 
versing the  opinion  by  the  Supreme  Court  of  the  State  of  Nebraska  of 
contrary  effect  cited  herein  in  behalf  of  appellant.  See  also  Rogers  v. 
Blackshear,  60  Texas  Civ.  App., (128  S.  W.,  938). 

Appellant  insists  that  no  one  but  the  State  can  raise  the  question  of 
fraud,  and  that  this  court  has  upheld  bonds  for  title,  citing  among  others 
the  leading  cases  of  Logan  v.  Curry,  95  Texas,  664 ;  Underwood  v.  King, 
102  Texas,  561;  Witcher  v.  Wiles,  33  Texas  Civ.  App.,  69  (75  S.  W., 
889).  We  think  the  present  case,  however,  distinguishable  from  those 
mentioned  in  that  the  bond  for  title  upheld  in  Witcher  v.  Wiles,  above 
referred  to,  was  executed  after  and  not,  as  here,  at  the  time  or  before 
the  title  had  vested  in  the  party  sought  to  be  charged.  Its  performance 
required  nothing  inconsistent  with  the  affidavits  necessary  to  be  made 
under  the  school  land  law;  and  the  decision  in  Logan  v.  Curry  we  think 
is, without  application.  In  the  case  last  referred  to  an  independent  party 
sought  to  destroy  the  title  of  Logan  because  of  alleged  collusion  between 
Logan  and  his  vendor,  but  here  a  party  is  seeking  the  aid  of  the  courts 
to  enforce  a  collusive  contract  which  presents  an  altogether  different 
question. 

We  conclude  that  the  court  properly  instructed  a  verdict  for  appellees, 
and  the  judgment  is  accordingly  affirmed. 

Affirmed. 

Writ  of  error  refused. 


1910.]  Avery  &  Sons  v.  Collins.  313 

B.  F.  Avery  &  Sons  et  al.  v.  R.  M.  Collins  et  al. 

Decided  October  15,  1010. 

1. — Estoppel — Secret  Ownership. 

One  who  places  another  in  the  exclusive  possession  of  a  stock  of  mer- 
chandise and  permits  him  to  hold  himself  out  to  the  world  as  the  owner  thereof 
and  to  conduct  the  business  and  deal  with  the  goods  as  if  they  were  his  own, 
can  not,  by  proving  the  real  ownership  of  the  goods,  defeat  a  mortgage  taken 
thereon  by  one  who  in  good  faith  believed  the  person  in  possession  to  be  the 
real  owner;  nor  can  such  person  so  defeat  a  claim  and  lien  for  rent  of  the  store 
house  in  which  the  business  was  conducted. 

2. — Distress  -Warrant — Eeplevy — Conversion — Liability. 

The  principal  and  sureties  on  a  replevy  bond  who  by  reason  of  such  pro- 
ceeding obtain  possession  of  and  afterwards  convert  to  their  own  use  property 
seized  by  virtue  of  a  distress  warrant,  are  liable  to  the  landlord  for  the  value 
of  the  goods  so  converted  in  case  judgment  goes  against  the  tenant. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below  be- 
fore Hon.  H.  B.  Daviss. 

Spence,  Knight,  Baker  &  Harris,  for  appellants. 

Callicutt  &  Call,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  for  rents,  aided 
by  distress  warrant,  instituted  in  the  District  Court  of  Navarro  County, 
Texas,  by  B.  M.  Collins  as  plaintiff,  against  W.  J.  Butledge  and  B.  F. 
Avery  &  Sons,  Inc.,  as  defendants,  the  plaintiff  seeking  to  recover  the 
sum  of  one  thousand  dollars  as  rents  alleged  to  be  due  and  to  become 
due  under  a  written  lease  for  plaintiff's  store  building  in  the  city  of 
Corsicana,  Texas. 

The  distress  warrant,  issued  out  of  the  Justice's  Court  in  the  city  of 
Corsicana,  was  levied  upon  a  large  amount  of  agricultural  implements 
and  vehicles,  etc.  The  defendant,  B.  F.  Avery  &  Sons,  replevied  the 
property,  giving  a  replevy  bond  signed  by  E.  M.  Keardon  and  A.  V. 
Lane  as  sureties. 

By  his  amended  petition  the  plaintiff  sought  to  hold  B.  F.  Avery  & 
Sons  liable  for  his  rents  upon  a  variety  of  theories  and  allegations,  viz. : 

1.  That  the  lease  contract  sued  upon  was  executed  by  W.  J.  Butledge, 
under  the  authority  of  B.  F.  Avery  &  Sons,  as  their  agent,  and  thereby 
B.  P.  Averv  &  Sons  became  bound  as  lessee. 

2.  That  the  mercantile  business  conducted  by  Rutledge  in  plaintiff's 
store  building  was  jointly  owned  by  said  Butledge  and  B.  F.  Averv  & 
Sons,  and,  therefore,  that  B.  F.  Avery  ft  Sons  were  bound  for  the  rents. 

3.  That  B.  F.  Avery  &  Sons  held  out  the  said  Butledge  to  the  public 
and  to  plaintiff  as  the  owner  of  the  mercantile  business  conducted  in 
the  name  of  W.  J.  Butledge  in  Corsicana,  and  permitted  him  to  deal  with 
the  stock  of  merchandise  placed  in  plaintiff's  store  building,  in  which 
the  bushes  was  conducted,  as  his  own,  and  did  not  inform  the  plaintiff 
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of  Avery  &  Sons'  ownership  of  the  goods  in  controversy  which  had  been 
levied  upon  by  the  plaintiff  to  secure  his  rents,  and,  therefore,  that  Avery 
&  Sons  were  estopped  from  denying  that  said  goods  were  subject  to  plain- 
tiff's landlord's  lien. 

4.  That  there  were  in  the  stock  of  goods  levied  upon  by  plaintiff's 
distress  warrant  certain  agricultural  implements  and  vehicles  which  then 
and  there  belonged  to  the  defendant,  W.  J.  Rutledge,  of  the  total  value 
of  $2787.50;  that  plaintiff  not  only  had  a  landlord's  lien  on  those  articles 
of  merchandise,  but  that  he  also  had  a  mortgage  lien  thereon  executed 
to  him  by  W.  J.  Eutledge,  and  that  Avery  ft  Sons  had  replevied  same 
and  has  since  converted  said  goods  to  its  own  use  and  benefit,  whereby 
Avery  &  Sons  had  become  bound  to  the  plaintiff  for  the  amount  of  the 
rents  sued  for. 

5.  That  W.  J.  Eutledge  had  given  the  plaintiff,  Collins,  a  mortgage 
lien  upon  all  of  the  goods,  wares  and  merchandise  placed  in  plaintiff's 
store  building,  with  the  knowledge  of  B.  F.  Avery  ft  Sons,  which  thus 
permitted  Rutledge  to  mortgage  said  property,  and,  therefore,  that  B. 
F.  Avery  &  Sons  was  responsible  for  plaintiff's  rents,  as  Avery  &  Sons 
had  converted  the  mortgaged  property  to  its  own  use  and  benefit. 

6.  That  W.  J.  Rutledge  and  B.  F.  Avery  &  Sons,  Inc.,  were  partners 
in  the  mercantile  business  conducted  in  Corsicana  prior  to  the  time  that 
the  business  was  carried  on  in  plaintiff's  store  house  under  the  lease 
contract  sued  upon,  and  also  thereafter  until  the  1st  of  December,  1903, 
and,  therefore,  that  B.  F.  Avery  &  Sons  were  liable  for  plaintiff's  rents. 

Plaintiff  alleged  that  the  lease  contract  sued  upon  was  executed  on 
the  1st  day  of  October,  1901,  for  the  contract  period  of  three  years,  to 
end  on  September  30,  1904;  that  the  Tents  were  paid  under  the  contract 
up  to  the  1st  of  December,  1903;  that  the  rents  were  to  be  paid  at  the 
rate  of  one  hundred  dollars  per  month  on  the  first  of  each  month,  com- 
mencing October  1,  1901,  during  the  contract  period;  that  the  rents  for 
December,  1903,  were  unpaid  although  due,  and  the  plaintiff  sued  to 
recover  the  rents  for  December,  1903,  and  also  the  rents  to  accrue  for 
the  remaining  nine  months  of  the  contract  period.  Plaintiff,  therefore, 
prayed  judgment  against  B.  F.  Avery  &  Sons  and  against  said  sureties 
on  its  replevy  bond  for  the  amount  of  his  rents  unpaid  and  to  accrue 
under  the  lease  contract  sued  upon. 

The  defendant,  Rutledge,  made  default. 

The  defendant,  B.  F.  Avery  &  Sons,  answered: 

1.  By  general  denial. 

2.  By  plea  of  non  est  factum  in  respect  to  the  alleged  lease  contract 
sued  upon,  denying  that  it  had  been  executed  by  B.  F.  Avery  &  Sons, 
or  by  any  other  person  thereunto  authorized  by  it. 

3.  By  plea  of  non  est  factum  in  respect  to  the  execution  of  the  mort- 
gage declared  upon  by  the  plaintiff,  specially  denying  that  such  mortgage 
was  executed  by  B.  F.  Avery  &  Sons,  or  by  any  other  person  thereunto 
authorized  bv  it. 


1010.]  Avert  &  Sons  v.  Collins.  315 

4.  By  a  plea  denying  the  partnership  between  it  and  W.  J.  Rutledge, 
as  alleged  by  plaintiff,  this  plea  being  duly  verified. 

o.  And  for  further  and  special  answer,  the  defendant,  B.  F.  Avery 
&  Sons,  specially  denied  that  plaintiffs  landlord's  lien  ever  attached  to 
any  of  the  goods  which  this  defendant  replevied  in  this  suit. 

Plaintiff  Collins,  by  supplemental  petition,  pleaded  general  denial  to 
the  allegations  of  the  answer  of  B.  F.  Avery  &  Sons,  and  then  alleged 
that  B.  F.  Avery  &  Sons  was  the  undisclosed  principal  of  W.  J.  Rut- 
ledge  in  the  conduct  of  the  mercantile  business  conducted  in  his  name 
in  the  city  of  Corsicana ;  that  plaintiffs  store  building  was  rented  for  the 
benefit  of  the  agent  or  consignee  of  Avery  &  Sons'  goods  and  for  the 
benefit  of  B.  P.  Avery  &  Sons,  and,  therefore,  that  B.  F.  Avery  ft  Sons 
is  responsible  to  plaintiff  as  an  undisclosed  principal  and  owner  of  the 
business.  And  plaintiff  reiterated  his  allegations  to  the  effect  that  B. 
P.  Avery  &  Sons  was  an  undisclosed  partner  with  W.  J.  Rutledge  in  the 
mercantile  business  conducted  under  the  name  of  W.  J.  Rutledge  in 
Corsicana,  and  reiterated  his  plea  of  estoppel  against  B.  F.  Avery  & 
Sons,  because,  as  alleged,  that  B.  F.  Avery  &  Sons,  by  their  acts  and 
conduct  held  out  Rutledge  as  the  owner  of  the  entire  stock  of  merchan- 
dise placed  in  plaintiff's  store  building,  and  permitted  Rutledge  to  ad- 
vertise the  business  and  to  sell  the  merchandise  as  his  own,  and  per- 
mitted and  directed  Rutledge  to  rent  plaintiff's  building,  or  any  building 
which  he  desired,  as  the  place  in  which  to  store  and  keep  the  merchandise 
for  sale  and  storage  for  the  use  and  benefit  of  B.  F.  Avery  &  Sons ;  and 
because,  as  alleged,  Avery  &  Sons  led  the  plaintiff  to  believe  that  Rut- 
ledge was  in  fact  the  owner  of  the  mercantile  business  and  entitled  to 
make  the  rental  contract  with  the  plaintiff,  and  to  give  the  plaintiff 
the  landlord's  lien  and  mortgage  lien  upon  the  goods  placed  in  plaintiff's 
building  to  secure  the  rents  according  to  the  terms  of  the  lease  contract ; 
that  B.  F.  Avery  &  Sons,  as  alleged,  well  knew  that  Rutledge  was  con- 
ducting said  business  in  his  own  name  and  was  in  exclusive  possession 
thereof,  and  knew  that  he  had  contracted  the  liens  in  favor  of  Collins 
upon  the  goods  stored  in  plaintiff's  building,  and  failed  to  inform  plain- 
tiff of  Avery  &  Sons'  interest  in  the  property  and  business,  and  that 
plaintiff,  Collins,  in  making  his  rental  contract  sued  upon,  did  so  in 
good  faith,  with  the  belief  that  he  was  obtaining  a  first  and  superior 
lien  and  mortgage  upon  all  of  the  goods  and  merchandise  placed  in  his 
store  building. 

Plaintiff  reiterated  his  allegations  to  the  effect  that  B.  F.  Avery  ft 
Sons  were  conducting  the  mercantile  business  under  the  name  of  W.  J. 
Rutledge  in  Corsicana,  and  was  an  undisclosed  principal  and  owner  of 
the  business,  and  as  such  became  liable  to  plaintiff  for  the  rents  sued  for. 

Defendant,  B.  F.  Avery  &  Sons,  filed  a  supplemental  answer  by  way 
of  replication  to  the  plaintiff's  supplemental  petition,  containing  a  gen- 
eral  denial  thereof. 

The  suit  was  tried  before  the  court  and  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiff,  Collins,  against  both  the  defendants, 
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W.  J.  Rutledge  and  B.  F.  Avery  &  Sons,  and  also  against  the  bondsmen, 
A.  V.  Lane  and  E.  M.  Reardon;  for  the  sum  of  seven  hundred  and  six 
and  85/100  dollars. 

In  their  first  assignment  of  error  appellants  complain  that  the  trial 
court  erred  in  paragraph  2  of  his  charge  to  the  jury,  by  which  the  jury 
was  instructed  to  find  their  verdict  for  the  plaintiff  against  the  defend- 
ant, B.  F.  Avery  &  Sons,  if  the  jury  believed  from  a  preponderance  of 
the  evidence  that  defendant  Rutledge  owned  the  $2787.50  worth  of  goods 
described  and  inventoried  in  the  plaintiff's  pleading  and  if  the  jury  be- 
lieved that  he,  Rutledge,  had  the  right  to  and  did  mortgage  said  goods 
to  plaintiff,  because  there  is  absolutely  no  proof  to  justify  such  a  charge. 
It  is  insisted  that  there  is  no  evidence  whatever  that  defendant  Rutledge 
owned  the  said  goods  or  any  part  thereof,  nor  is  there  any  evidence  that 
Rutledge  owned  any  of  the  merchandise  levied  upon  by  plaintiff's  distress 
warrant  and  sequestration,  but,  on  the  contrary,  the  plaintiff,  by  the 
testimony  introduced  in  his  behalf,  proved  that  said  merchandise  did  not 
belong  to  Rutledge  in  whole  or  in  part. 

W.  J.  Rutledge  testified  that  he  commenced  business  handling  the 
goods  of  B.  F.  Avery  &  Sons,  September  8,  1900,  under  a  written  con- 
tract with  said  B.  F.  Avery  &  Sons,  by  which  he  was  to  handle  the  good9 
of  B.  F.  Avery  &  Sons  which  had  theretofore  been  in  the  possession  of 
one,  Sam  Allen,  and  that  he  was  to  handle  the  business  as  though  he 
were  the  real  owner  thereof.  lie  stated  that  the  business  was  run  in 
his  name,  and  his  sign  was  <CW.  J.  Rutledge/'  and  there  was  no  indication 
that  B.  F.  Avery  &  Sons  owned  any  of  the  goods  or  owned  the  business, 
while  in  fact  the  entire  business  was  owned  by  B.  F.  Avery  &  Sons. 
Rutledge  advertised  the  business  as  his  own  through  the  newspapers  and 
otherwise,  and  Stanley  Crabb,  the  general  agent  and  manager  of  B.  F. 
Avery  &  Sons,  knew  all  these  facts.  B.  F.  Avery  &  Sons  paid  the  entire 
expense  of  running  the  business  while  in  the  Hardy-Peck  building  and 
sent  to  Rutledge  monthly  $250  for  that  purpose.  Before  the  execution  of 
the  lease  with  plaintiff  for  his  building  Rutledge  had  a  talk  with  the 
general  agent  of  B.  F.  Avery  &  Sons  in  regard  to  moving  out  of  the 
Hardy-Peck  building  and  renting  and  moving  into  the  plaintiff's  build- 
ing, and  stated  to  him  that  Hardy  &  Peck  objected  to  his  moving  out 
of  their  building  unless  their  rent  was  paid  in  full  or  guaranteed.  In 
the  contract  for  the  rental  of  plaintiff's  building  the  plaintiff  Collins 
assumed  the  balance  due  as  rent  to  Hardv  &  Peck.  This  contract  be- 
tween  Collins  and  Rutledge  was  submitted  to  Stanley  Crabb,  the  gen- 
eral agent  of  B.  F.  Avery  &  Sons,  before  it  was  signed  by  the  parties, 
and  was  approved  by  him.  After  the  execution  of  this  rental  contract 
Rutledge  moved  the  goods  out  of  the  Hardy-Peck  building  to  the  Collins 
building.  Rutledge  was  then  in  exclusive  possession  of  plaintiff's  build- 
ing and  all  the  goods,  and  dealt  with  and  handled  the  goods  as  his  own, 
selling  for  cash  and  on  time,  taking  notes  and  mortgages  payable  to 
himself  and  filing  the  mortgages  in  the  county  clerk's  office  and  making 
reports  to  Avery  &  Sons.    He  kept  the  bank  account  in  his  own  name* 
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Property  to  the  value  of  $2787.50,  that  was  levied  upon  under  the 
distress  warrant  in  this  case,  was  a  portion  of  the  goods  which 
were  in  the  stock  that  was  transferred  from  the  Hardy-Peck  build- 
ing to  plaintiff's  building,  and  on  which  Rutledge  gave  a  mortgage 
to  plaintiff  in  addition  to  the  landlord's  lien.  The  evidence  shows  that 
B.  F.  Avery  &  Sons  owned  the  entire  business  and  ran  it  in  the  trade 
name  at  Corsicana  of  W.  J.  Rutledge  and  that  it  was  held  out  to  the 
general  public  that  Rutledge  was  the  owner  of  the  entire  business.  Rut- 
ledge handled  practically  no  other  goods.  It  seems  that  if  B.  F.  Avery 
&  Sons  were  the  real  owners  of  the  goods,  they  were  the  secret  owners 
thereof  and  of  the  business,  and  Rutledge  was  the  ostensible  owner. 

R.  M.  Collins,  plaintiff,  testified  that  he  knew  Mr.  Rutledge  and  knew 
that  he  was  running  a  business  in  the  Hardy-Peck  building.  That  after 
the  rental  contracts  between  Rutledge  and  himself  were  drawn  up,  Mr. 
Rutledge  took  his  duplicate  copy  away  to  examine  it  and  that  in  two  or 
three  days  afterwards  he  and  Mr.  Rutledge  went  back  to  the  law  office 
of  Callicut  &  Call,  and  signed  the  same;  that  nothing  was  said  at  the 
time  about  B.  F.  Avery  &  Sons  owning  the  mercantile  business  or  own- 
ing the  goods  which  Rutledge  was  to  place  in  the  plaintiff's  building, 
but  that  Mr.  Rutledge's  name  was  displayed  over  the  front  of  the  plain- 
tiff's building,  and  that  he  had  no  knowledge  of  any  contract  between 
B.  F.  Avery  &  Sons  and  Rutledge  by  which  Avery  &  Sons  retained  the 
ownership  of  these  goods ;  that  the  first  time  that  he  knew  that  B.  F. 
Avery  &  Sons  had  any  claim  on  the  goods  was  at  the  time  it  attempted 
to  move  them  away  on  the  3rd  day  of  December,  1903,  when  he  sued 
ont  the  distress  warrant  and  levied  upon  the  goods  which  were  being 
taken  from  his  building;  that  the  balance  due  on  his  rent  contract  was 
one  thousand  dollars  and  that  he  had  only  succeeded  in  collecting  of  that 
amount  $439  up  to  the  time  of  the  expiration  of  the  contract. 

Xo  reversible  error  is  pointed  out  in  the  charge  complained  of.    The 
testimony  shows  that  Rutledge  was  in  exclusive  possession  of  the  stock 
of  goods  in  the  Hardy-Peck  building,  handling  the  same  in  his  own  name, 
and  that  Collins  believed  that  Rutledge  owned  the  goods  as  well  as  the 
other  goods  which  B.  F.  Avery  &  Sons  furnished  and  sold  him  thereafter. 
Under  the  undisputed  facts,  so  far  as  the  plaintiff  is  concerned,  Rut- 
ledge was  the  owner  of  these  goods,  and  as  plaintiff  in  good  faith  believed 
that  Butledge  had  the  right  to  mortgage  them  and  did  mortgage  them 
to  secure  the  rents  due  by  Rutledge  to  plaintiff,  the  charge  of  the  court 
as  given  to  the  jury  was  not  harmful  to  appellants. 

If  it  be  conceded  that  B.  F.  Avery  &  Sons  were  in  fact  the  real  secret 
owners  of  the  goods  levied  upon  under  the  distress  warrant,  yet,  the 
undisputed  evidence  showing  that  B.  F.  Avery  &  Sons  had  placed  the 
exclusive  possession  of  these  goods  with  Rutledge,  and  permitted  Rut- 
ledge to  hold  himself  out  as  the  owner  thereof,  the  court  would  have 
been  justified  in  giving  a  peremptory  charge  to  the  jury  to  find  for  the 
plaintiff  in  the  amount  of  the  judgment  recovered.    Kempner  v.  Huddle- 


318  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

ston,  90  Texas,  182;  Westbrook  v.  Guardian,  3  Texas  Civ.  App.,  406, 
(22  S.  W.,  59). 

If  .Collins,  believing  and  relying  on  Eutledge  being  the  owner  of  the 
goods,  in  good  faith  took  a  mortgage  thereon,  and  the  officer  levied  the 
distress  warrant  thereon  and  Avery  &  Sons  replevied  the  goods  and  con- 
verted them,  said  Avery  &  Sons  and  the  sureties  on  the  replevin  bond 
became  liable  for  the  value  of  the  goods  so  converted,  which  the  undis- 
puted evidence  shows  was  largely  in  excess  of  the  claim  of  Collins  for 
rent. 

Again,  error  is  assigned  that  the  trial  court  erred  in  paragraph  4  of 
his  charge  to  the  jury,  whereby  the  jury  was  instructed  that  they  might 
find  their  verdict  against  B.  F.  Avery  &  Sons  if  they  believed  that  said 
defendant  furnished  to  and  placed  defendant  Eutledge  in  possession  of 
the  goods  and  merchandise  on  consignment,  and  the  defendant  by  acts 
and  construction  held  him  out  as  the  owner  thereof,  because:  (1) 
There  is  no  evidence  that  defendant,  B.  F.  Avery  &  Sons,  did  hold  Eut- 
ledge out  as  the  owner  of  its  goods  herein  in  controversy.  (2)  Said 
defendant,  B.  F.  Avery  &  Sons,  would  not  become  liable  because  it  placed 
Eutledge  in  possession  of  its  goods  and  merchandise  on  consignment,  and 
in  the  absence  of  any  evidence  that  defendant  held  Eutledge  out  to  plain- 
tiff and  the  public  generally  as  the  owner  of  such  merchandise. 

It  is  further  contended  that  the  trial  court  erred  in  charging  the 
jury,  in  effect,  to  find  their  verdict  against  B.  F.  Avery  &  Sons  if  the 
jury  believed  that  defendant  Eutledge  was  in  possession  of  the  prop- 
erty in  controversy  and  had  the  apparent  right  to  control  it  as  the  ap- 
parent owner  thereof,  and  if  plaintiff  relied  upon  his  apparent  owner- 
ship of  said  property  in  making  his  rental  contract  with  Eutledge,  be- 
cause B.  F.  Avery  &  Sons  had  the  right  to  place  its  goods  on  consign- 
ment with  defendant  Eutledge,  and  although  he  might  appear  to  be 
the  owner  thereof,  yet  this  would  not  give  plaintiff  the  right  to  subject 
said  property  to  the  payment  of  his  rents  under  his  rental  contract  with 
Eutledge. 

These  assignments  are  overruled.  The  error,  if  any,  in  giving  these 
charges  furnishes  no  ground  for  reversing  the  judgment.  As  previously 
stated,  the  appellant  had  placed  the  goods  in  the  actual  possession  of 
Eutledge,  and  knowingly  allowed  him  to  hold  himself  out  to  third  parties 
as  their  owner,  and  the  appellee  Collins  having  taken  a  mortgage  on 
the  goods  believing  in  good  faith  that  Eutledge  was  the  owner  of  the 
goods  and  had  authority  to  dispose  of  the  same,  the  appellant  is  estopped 
now  to  dispute  Eutlcdge's  apparent  title.     See  authorities  above  cited. 

We  have  examined  the  assignments  of  error  not  discussed,  and  be- 
cause we  are  of  opinion  no  reversible  error  is  pointed  out  therein  the 
same  are  overruled. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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American  Bonding  Company  v.  W.  W.  Williams,  Receiver. 

Decided  October  17,  1910. 

1. — Assignment  for'  Creditors — Receivership — Jurisdiction. 

If  the  proposition  was  correct  that  a  District  Court  had  no  authority  to 
appoint  a  receiver  for  the  estate  of  an  insolvent  until  a  statutory  assignee  of 
the  same  estate  then  in  possession  of  the  same  had  been  removed  or  had  re- 
signed, still,  an  order  of  the  court,  at  the  instance  of  a  creditor,  appointing  a 
receiver  for  such  estate  in  a  proceeding  to  which  the  assignee  was  a  party 
four  years  after  the  assignee  had  collected  the  estate  and  paid  the  established 
debts,  would  be  tantamount  to  a  removal  of  the  assignee,  and  the  receiver  so 
appointed  would  have  a  right  to  sue  the  assignee  for  possession  of  the  estate, 
and   the  court  would  have  jurisdiction  of  the  suit. 

2. — Same — Surety — Conversion — Limitation. 

When  an  action  by  a  receiver  of  an  insolvent's  estate  to  recover  the  value 
of  the  estate  from  a  statutory  assignee  of  the  same  and  the  surety  on  his  bond, 
is  based  upon  an  order  of  court,  appointing  the  receiver  and  ordering  the  as- 
signee to  turn  over  the  estate  to  the  receiver,  the  statute  of  limitation  would 
not  begin  to  run  against  the  action  until  the  assignee  refused  to  comply  with 
the  order  of  the  court. 

3. — Same — Surety — Order  of  Court — Collateral  Attack. 

When  an  assignee  of  an  insolvent's  estate  has  been  ordered  by  a  court  of 
competent  jurisdiction  to  turn  over  to  a  receiver  the  property  of  the  estate  in 
his  possession,  and  such  order  was  not  objected  to  by  the  assignee  nor  appealed 
from,  in  an  action  by  the  receiver  against  the  assignee  to  enforce  the  order  of 
the  court,  neither  the  assignee  nor  the  surety  on  his  bond  could  attack  such 
order.     The  order  would  not  be  subject  to  such  collateral  attack. 

Appeal  from  the  District  Court  of  Jefferson  County.    Tried  below  be- 
fore Hon.  J.  D.  Martin,  Special  Judge. 

Meador  &  Davis,  for  appellant. — Where  a  party  has  been  appointed 
assignee  of  an  estate  and  he  has  duly  qualified,  the  District  Court  does 
not  have  jurisdiction  to  appoint  a  receiver  of  the  same  estate  until  after 
the  deed  of  assignment  has  been  set  aside,  the  assignee  removed  by  order 
of  court  properly  entered,  or  until  the  assignee  has  resigned;  and  said 
order  appointing  a  receiver  is  void  and  may  be  attacked  collaterally. 
Rev.  Stats.,  art.  84;  Keating  v.  Vaughn,  61  Texas,  521-6;  Perry  v. 
Stephens,  13  S.  W.,  984-5 ;  Mellhenny  Co.  v.  Todd,  9  S.  W.,  447 ;  De- 
Walt  v.  Zeigler,  29  S.  W.,  61 ;  17  Ency.  of  Plead.  &  Prac.,  p.  752;  Bow- 
man v.  Hazen.  77  Pac,  595. 

Where  a  creditor  of  an  estate  in  the  hands  of  an  assignee  refuses  to 
accept  under  the  deed  of  assignment,  and  files  suit  against  the  assignee 
and  estate  assigned,  limitation  will  begin  to  run  at  the  time  of  filing 
such  rait,  in  favor  of  surety  on  assignee's  bond.  Pev.  Stats.,  arts.  76, 
78.  3356;  Kauffman  y.  Wolf,  13  S.  W.,  987,  and  authorities  cited;  Wof- 
ford  v.  Unger,  55  Texas,  483;  Turner  v.  Smith,  11  Texas,  629-30:  Mc- 
Ilhennv  Co.  v.  Todd,  9  S.  W.,  446 :  Hill  v.  McDonald,  58  Hun.,  322 ; 
11  N.  Y.  Snpp..  813. 

A  suit  for  debt  or  damages  by  creditors,  either  individually  or  by 
and  through  a  receiver,  against  assignee  of  an  insolvent  estate,  can  not 


320  Texas  Civil  Appeals  Heports,  Vol.  62.  [October, 

be  maintained  on  a  petition  that  does  hot  allege  the  creditors  to  be  con- 
senting creditors  under  the  deed  of  assignment,  the  statutory  procedure 
being  by  way  of  garnishment.  DeWalt  v.  Zeigler,  29  S.  W.,  60,  and 
authorities  there  cited;  Hughes  v.  Potts,  87  S.  W.,  708. 

J.  D.  Wilkerson,  for  appellee. — The  court  did  not  err  in  overruling 
the  plea  in  abatement,  because  the  court  was  authorized  to  appoint  a 
receiver  of  property  in  the  hands  of  an  assignee,  and  such  appointment 
can  not  be  attacked  collaterally.  Smith  on  Receiverships,  par.  149; 
High  on  Receivers,  p.  437;  23  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.), 
p.  1014;  3  Am.  &  Eng.  Ency.  of  Law,  p.  149. 

The  court  did  not  err  in  its  conclusion  of  law  that  "The  authority 
of  W.  W.  Williams  to  bring  this  suit  can  not  be  questioned,"  because  the 
appointment  of  W.  W.  Williams  was  not  void.  17  Am.  &  Eng.  Ency. 
of  P.  &  P.,  p.  753;  Holland  v.  Preston,  41  S.  W.,  375;  Edrington  v. 
Pridham,  65  Texas,  615. 

The  statute  of  limitation  does  not  begin  to  run  in  favor  of  the  surety 
on  an  assignee's  bond  until  the  breach  of  the  bond  by  the  principal. 
Wilson  v.  Wichita  Co.,  4  S.  W.,  67 ;  Hetten  v.  Lane,  43  Texas,  289. 

In  order  to  hold  an  assignee's  surety  liable,  it  is  not  necessary  to  al- 
lege and  prove  an  actual  embezzlement  and  misappropriation  of  funds 
in  detail,  but  only  that  the  authorized  plaintiff  made  demand,  and  the 
refusal  or  failure  to  deliver  upon  demand.  Wilson  v.  Wichita  Co.,  4 
S.  W.,  67. 

An  assignee  forfeits  his  right  to  compensation  if  he  is  guilty  of  mis- 
conduct or  misappropriation  of  funds.  3  Am.  &  Eng.  Ency.  of  Law,  p. 
119;  23  Am.  &  Eng.  Ency.  of  Law,  p.  1105;  28  Am.  &  Eng.  Ency.  of 
Law,  p.  1038 ;  Davis  v.  Swedish  Amer.  Nat'l.  Bank,  79  Am:  St.  Rep.,  400. 

REESE,  Associate  Justice. — In  this  case  W.  W.  Williams,  as  re- 
ceiver of  the  Trenton  Rock  Oil  Company,  sued  H.  B.  Stoddard  and  the 
American  Bonding  Company,  surety  on  his  bond  as  assignee,  under  the 
statute,  of  said  oil  company,  to  recover  certain  money  alleged  to  have 
been  received  bv  Stoddard  as  assignee  for  the  benefit  of  creditors,  under 
the  statute,  of  said  oil  company,  which  is  alleged  to  be  still  in  his  hands 
and  which  he  has  been  ordered  to  deliver  to  said  Williams,  receiver. 

Upon  trial  without  a  jury  there  was  judgment  for  the  receiver  against 
both  defendants  for  $3585.85,  including  interest,  from  which  judgment 
the  bonding  company  prosecute?  this  appeal. 

None  of  the  conclusions  of  fdet  of  the  trial  court  is  attacked  by  either 
party.  They  are  nearly  altogether  based  upon  an  agreement  as  to  the 
facts  entered  into  by  the  parties.  We  adopt  the  conclusions  of  the  trial 
court  as  our  conclusions  of  facts,  as  follows: 

"Upon  the  13th  day  of  January,  1903,  the  Trenton  Rock  Oil  Com- 
pany, a  corporation,  having  its  principal  office  in  Jefferson  County, 
Texas,  being  indebted  to  various  creditors,  executed  and  delivered  to 
the  defendant,  "FL  B.  Stoddard,  a  deed  of  assignment  to  all  of  its  prop- 
erties for  the  benefit  of  its  creditors,  said  assignment  being  a  general 
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assignment  for  the  benefit  of  all  creditors  under  the  laws  of  the  State 
of  Texas,  and  being  in  the  form  required  by  law. 

'The  said  H.  B.  Stoddard  qualified  as  assignee  under  said  deed  of 
assignment,  executed  bond  in  the  sum  of  $12,000  with  the  American 
Bonding  Company  of  Baltimore  as  surety,  that  being  the  amount  fixed 
by  the  county  judge  of  Jefferson  County,  Texas,  and  said  bond  was  ap- 
proved by  said  county  judge  and  filed  in  the  office  of  the  county  clerk 
of  Jefferson  County  as  required  by  law. 

"The  said  H.  B.  Stoddard,  after  having  qualified  as  such  assignee, 
took  charge  of  all  the  property  and  assets  of  the  said  Trenton  Bock  Oil 
Company.  He  sold  various  items  of  property,  and  received  as  such  as- 
signee the  sum  of  $6850  belonging  to  the  Trenton  Rock  Oil  Company. 
"The  said  H.  B.  Stoddard  paid  out  $955.50  in  the  expenses  of  said 
administration,  and  paid  debts  amounting  to  $2656.68,  the  majority 
of  the  debts  being  paid  by  him  during  the  year  1903,  and  prior  to  the 
first  day  of  June,  1903. 

"The  debts  paid  by  him  were  debts  scheduled  in  the  deed  of  assign- 
ment, with  the  exception  of  vouchers  37,  43,  44  and  45,  aggregating 
$73.80,  but  the  claims  of  such  creditors  as  were  paid  were  not  properly 
proven  up  as  required  by  the  laws  of  this  State  under  deeds  of  assign- 
ment. 

"After  the  payment  of  the  above  amounts  a  balance  of  $3237.82  was 
left  in  the  hands  of  the  said  H.  B.  Stoddard,  as  such  assignee.  All  of 
the  above  facts  being  admitted  by  both  parties. 

"On  the  18th  day  of  March,  1903,  the  Moore-Skinner  Company  filed 
its  suit  against  the  Trenton  Bock  Oil  Company  and  others,  H.  B.  Stod- 
dard being  one  of  the  defendants,  and  being  No.  3766  upon  the  docket 
of  «the  District  Court  of  Jefferson  County,  Texas.  In  said  petition  the 
plaintiff  prays  for  a  writ  of  injunction  against  all  of  the  defendants  re- 
straining them  from  selling  certain  property  belonging  to  the  Trenton 
Bock  Oil  Company,  and  asks  that  a  receiver  be  appointed  to  take  charge 
of  all  of  the  assets  of  the  Trenton  Rock  Oil  Company,  and  that  judg- 
ment be  rendered  against  the  defendants  in  its  favor. 

"Upon  March  18,  1903,  the  judge  of  the  District  Court  in  which  said 
suit  was  filed,  set  the  same  down  for  hearing,  upon  the  application  for 
the  appointment  of  a  receiver  and  an  injunction,  on  the  28th  day  of 
March,  1903. 

"Said  case  was  not  tried,  nor  were  anv  further  orders  entered  in  the 
same  until  the  7th  day  of  October,  1907,  when,  upon  a  regular  hearing, 
the  paid  H.  B.  Stoddard,  defendant,  being  present  by  his  attorney,  the 
plaintiff  in  this  case,  W.  W.  Williams,  was  appointed  receiver  of  all 
the  assets  and  properties  of  the  Trenton  "Rock  Oil  Company,  and  the 
said  "FT.  B.  Stoddard  ordered  to  turn  over  and  deliver  to  said  receiver,  W. 
W.  Williams,  all  the  property,  money,  books  and  papers  which  had  come 
into  his  hands  as  assignee  under  said  deed  of  assignment  or  otherwise. 
The  said  W.  W.  Williams  qualified  as  such  receiver,  and  made  a  de- 
Vol.  LXTT  Civil— 21. 
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mand  upon  the  said  H.  B.  Stoddard  for  all  property  and  money  in  his 
hands,  said  demand  being  made  in  writing  upon  the  21st  day  of  No- 
vember, 1907. 

"The  paid  Stoddard  having  been  notified  of  said  order,  and  having 
received  said  written  demand  .on  said  date,  failed  and  refused  to  turn 
over  said  funds  or  the  balance  in  his  hands  to  said  receiver,  W.  W.  Wil- 
liams. Said  Stoddard  was  cited  to  show  cause  why  he  should  not  be 
held  in  contempt  of  court  for  failure  to  comply  with  its  demands,  said 
notice  being  served  upon  him,  and  he  failed  to  appear.  He  was  after- 
wards arrested  on  a  bench  warrant  in  said  contempt  proceedings,  and 
gave  bond  conditional  upon  his  appearing  on  the  8th  day  of  June,  1908. 
He  failed  to  appear  on  said  date  and  has  never  appeared  and  answered  in 
said  contempt  proceedings  before  said  court,  and  the  same  are  still  pend- 
ing. The  said  Stoddard  has  never  turned  over  to  the  receiver  any  of  the 
funds  in  his  hands,  nor  has  he  offered  to  do  so,  and  he  still  has  on  hand, 
or  should  have  on  hand,  the  sum  of  $3237.82  belonging  to  the  estate  of 
the  Trenton  Eock  Oil  Company,  received  by  him  in  his  official  capacity 
as  assignee  under  said  deed  of  assignment." 

Appellant  pleaded  in  abatement  to  the  action  against  it,  that  the  re* 
ceiver  had  no  authority  to  bring  this  suit  and  the  court  no  jurisdiction 
to  hear  and  determine  it,  for  the  reason  that  the  appointment  of  the 
receiver  to  take  possession  of  the  property  and  assets  of  the  Trenton 
Rock  Oil  Company,  then  in  the  hands  of  Stoddard  as  assignee  for  the 
benefit  of  creditors,  under  the  statute,  who  had  not  resigned  nor  been 
removed  from  such  trust,  was  void.  The  plea  was  overruled.  The  same 
objection  was  made  by  general  demurrer  and  special  exception,  which 
were  also  overruled.  The  question  thus  raised  is  presented  by  the  first, 
second  and  third  assignments  of  error,  and  is  also  presented  by  the  ninth 
assignment  attacking  the  conclusion  of  law  of  the  trial  court  that  the 
authority  of  the  receiver  and  the  right  of  the  district  judge  to  appoint 
him,  can  not  be  collaterally  attacked  in  this  proceeding. 

Stoddard  was  appointed  assignee  January  13,  1903,  and  qualified  at 
once.  Bv  June  8th  he  had  reduced  the  assets  of  the  estate  to  cash,  and 
had  paid  debts  and  expenses  amounting  to  $3612.18,  leaving  in  his  hands 
$3237.82.  Up  to  the  date  of  the  appointment  of  the  receiver  in  1907, 
the  assignee  is  not  shown  to  have  done  anything  in  the  discharge  of  his 
duties.  He  simply  kept  the  money.  If  it  were  true  that  the  court  had 
no  jurisdiction  to  appoint  a  receiver  until  the  assignee  was  removed 
or  had  resigned,  such  appointment  in  1907  was  tantamount  to  a  removal 
of  the  assignee.  The  receiver  was  appointed  upon  the  first  amended 
petition  of  the  Moore-Skinner  Company,  original  plaintiffs,  and  the 
first  amended  petition  of  the  Peden  Iron  &  Steel  Company,  intervening 
creditors,  and  the  effect  of  the  order  was  to  place  the  assets  of  the  Tren- 
ton Rock  Oil  Company  in  the  custody  of  the  court  to  be  administered  by 
its  receiver  for  the  benefit  of  such  persons  as  might  show  themselves 
entitled  thereto.  The  question  of  the  correctness  of  the  court's  action 
in  appointing  the  receiver  is  not  before  us,  but  only  the  question  of  its 
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power  to  do  so  in  the  exercise  of  such  jurisdiction  as  is  vested  in  it  hy 
law.  It  seems  to  us  clear  that  the  order  was  one  which  the  court  had 
the  legal  power  to  make.  (23  Am.  &  Eng.  Ency.  of  Law,  1014.)  Stod- 
dard was  a  party  to  the  application  for  the  appointment  of  the  receiver, 
and  was  represented  at  the  hearing,  and  so  far  as  appears  from  the  record 
made  no  objection. 

The  suit  of  Moore-Skinner  Company  was  to  recover  a  debt,  and  al- 
though a  lien  was  asserted  upon  certain  property,  and  it  was  specifically 
sought  to  have  delivery  of  certain  oil,  the  prayer  was  for  the  appoint- 
ment of  a  receiver  of  all  the  property  of  the  Trenton  Eock  Oil  Company. 

The  petition  of  the  intervener,  Peden  Iron  &  Steel  Corporation,  upon 
which  also  the  appointment  was  made  as  appears  from  the  order,  is  not 
in  the  record,  so  we  must  assume  that  it  was  sufficient  to  authorize  the 
appointment  of  a  receiver  of  the  whole  property,  if  the  court  had  juris- 
diction.   The  assignment  of  error  must  be  overruled. 

Appellant  pleaded  the  four  years  statute  of  limitation  in  bar  of  the 
present  action.  The  trial  court  found  against  the  plea,  and  this  finding 
is  made  the  basis  of  the  fourth  and  eighth  assignments  of  error.  This 
action  is  brought  to  recover  the  amount  of  money  actually  in  the  hands 
of  Stoddard  as  assignee,  and  is  based  upon  the  order  of  the  court  ap- 
pointing the  receiver  and  ordering  Stoddard  to  deliver  all  the  property 
of  the  estate  of  the  Trenton  Eock  Oil  Company  in  his  hands,  to  the  re- 
ceiver, and  his  failure  to  do  so.  The  cause  of  action  accrued  upon  the 
failure  to  pay  over  the  money  upon  demand,  which  occurred  within  less 
than  a  year  prior  to  the  institution  of  the  suit.  This  failure  constituted 
the  breach  of  the  bond  upon  which  the  suit  against  appellant,  as  surety, 
is  predicated.  The  ruling  of  the  court  that  the  action  was  not  barred, 
was  not  error. 

As  this  is  not  a  suit  by  any  creditor  of  the  Trenton  Bock  Oil  Company 
to  compel  Stoddard,  as  assignee,  to  pay  such  debt,  it  was  not  necessary 
for  plaintiff,  the  receiver,  to  have  alleged  that  such  creditor  had  con- 
sented to  the  assignment,  or  proved  up  the  claim  under  the  assignment, 
or  made  demand  upon  Stoddard  to  pay  such  claim.  This  action  is  an 
entirely  different  action.  In  fact,  the  right  of  the  receiver  to  the  money 
being  conclusively  settled,  as  against  such  collateral  attack  as  is  here 
made,  by  the  order  appointing  him  receiver  and  ordering  Stoddard  to 
pay  over,  not  objected  to  or  appealed  from,  no  defense  could  be  made  to 
this  action  by  Stoddard,  nor  does  the  appellant,  as  surety  on  his  bond, 
stand  in  any  better  attitude  so  far  as  this  record  discloses.  The  record 
conclusively  shows  that  demand  was  made  on  Stoddard  by  the  receiver 
for  the  money,  which  was  refused ;  that  he  has  in  his  hands  as  such  as- 
signee the  amount  for  which  he  and  appellant  are  charged;  that  it  is 
the  property  of  the  Trenton  Eock  Oil  Company,  and  his  failure  to  pay 
it  over  to  the  receiver  appointed  by  the  court  to  take  charge  of  the  as- 
sets and  property  of  the  oil  company  for  the  benefit  of  all  persons  en- 
titled thereto,  when  properly  ordered  to  do  so,  is  such  a  misappropria- 
tion of  the  money,  secured  in  his  hands  as  assignee  by  the  bond,  as  to 
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constitute  a  breach  of  such  bond  for  which  appellant  is  also  liable.  The 
fifth,  sixth,  seventh  and  tenth  assignments  of  error  and  the  propositions 
thereunder,  are  severallv  overruled. 

The  deed  of  assignment  provided  that  the  assignee  should  be  entitled 
to  a  commission  of  five  per  cent  for  his  services  in  administering  the 
trust.  No  answer  appears  in  the  record  of  this  suit,  for  Stoddard.  The 
answer  of  appellant  contains  no  reference  to  this  claim  of  commission. 
The  trial  court  refused  to  allow  any  credit  for  commissions  on  the 
ground  of  the  misconduct  of  Stoddard  in  failing  and  refusing  to  turn 
over  the  money  to  the  receiver  as  shown  by  the  conclusions  of  fact.  By 
assignment  No.  11  and  proposition  thereunder  appellant  attacks  this 
action  of  the  court  on  the  ground  that  the  appointment  of  the  receiver 
being  void,  Stoddard  was  not  required  to  obey  the  order  of  the  court 
to  turn  over  the  money  to  him.  No  other  objection  is  made  to  the  ruling. 
Under  our  conclusion  that  such  order  was  not  void,  this  ground  of  error 
can  not  be  sustained,  and  the  assignment  must  be  overruled. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


Fibst  National  Bank  of  Orange  v.  B.  Sokolski  et  al. 

Decided  October  17,  1910. 

1. — Homestead — Purchase  with  Proceeds  of  Home  In  Another  State. 

The  fact  that  a  husband  gave  to  his  wife  the  proceeds  of  a  sale  of  their 
home  in  another  State,  and  that  the  wife  after  the  death  of  her  husband  in- 
vested such  proceeds  in  a  residence  in  this  State,  would  not  of  itself  be  suffi- 
cient to  invest  the  residence  property  in  this  State  with  such  homestead  char- 
acter as  would  exempt  it  from  sale  for  debts  of  the  wife. 


2. — Homestead — Acquisition  by  Surviving  Spouse — Dissolution  of  Family. 

The  protection  of  the  homestead  from  forced  sale  for  debt  does  not  con- 
tinue after  the  family  has  ceased  to  exist,  in  a  case  where  the  homestead  was 
acquired  by  a  surviving  spouse  after  the  severance  of  the  marriage  relation. 
As  to  such  person  the  right  depends  wholly  upon  the  existence  of  a  "family" 
within  the  meaning  of  that  term  as  used  in  the  Constitution. 

3. — Same — Head  of  Family — Pleading — Evidence — Variance. 

An  answer  that  defendant's  family  consisted  of  herself  and  four  of  her 
own  children,  naming  them,  would  not  support  proof  that  the  family  consisted 
of   defendant  and  a  grandchild. 

■ 

4. — Trial  by  Court — Improper  Evidence — Reversible  Error,  When. 

When  it  affirmatively  appears  that  the  court,  trying  a  case  without  a 
jury,  considered  and  acted  upon  improper  evidence,  the  admission  of  the  evi- 
dence over  objection  would  be  reversible  error. 

5. — Judgment — Proof  Without  Pleading. 

Facts  proved  but  not  pleaded,  will  not  support  a  judgment. 

6. — Homestead — Family — Widow  and  Grandchild. 

Evidence  considered  as  to  the  relationship  of  a  widow  and  a  grandchild 
nine  vears  of  age  of  whom  the  widow  had  had  exclusive  care  and  control  from 
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its  birth,  and  held  sufficient  to  support  a  finding  that  the  widow  and  grand- 
child constituted  a  family  within  the  meaning  of  the  Constitution  exempting 
the  homestead  of  a  family  from  forced  sale  for  debt. 

7. — Conversion — Pleading. 

In  order  to  hold  a  third  party  liable  for  the  conversion  of  property  of 
a  debtor,  the  creditor  must  show  some  title  to  or  interest  in  the  property  al- 
leged to  have  been  converted.    Pleading  considered  and  held  insufficient. 

Appeal  from  the  District  Court  of  Orange  County.     Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Oeo.  E.  Holland  and  V.  II.  Stark,  for  appellant. — Defendant's  allega- 
tion and  tbe  evidence  thereunder  does  not  show  that  she  was  entitled  to 
hold  the  property  in  controversy  exempt  as  a  homestead  at  the  time  of 
the  levy  of  the  writ  of  attachment  thereon.  Givens  v.  Hudson,  64  Texas, 
471;  Burns  v.  Jones,  37  Texas,  50;  Towns  v.  Mathews,  17  S.  E.,  955; 
Bank  v.  Cooper,  56  Cal.,  339 ;  Ramey  v.  Allison,  64  Texas,  697 ;  Cobb 
v.  Collins,  111  S.  W.,  760;  Bahn  v.  Starcke,  89  Texas,  207;  Roots  v. 
Robertson,  55  S.  W.,  308;  Blum  v.  Gaines,  57  Texas,  123;  Schneider 
v.  Bray,  59  Texas,  668;  Wilkins  v.  Briggs,  107  S.  W.,  140;  Banking  Co. 
v.  Anderson,  44  S.  W.,  636;  Phillips  v.  Price,  12  Texas  Civ.  App.,  408. 
To  constitute  a  family  within  the  meaning  of  the  exemption  laws,  the 
head  of  the  family  must  be  legally  or  morally  obligated  to  support  other 
members,  and  such  members  must  be  dependent  upon  the  head  for  such 
support.  Roco  v.  Green,  50  Texas,  483;  Whitehead  v.  Xickelson,  48 
Texas,  517:  Bosquett  v.  Hall,  9  L.  R.  A.,  351;  Carter  v.  Adams,  4  S. 
W.,  36 ;  Hill  v.  Franklin,  54  Miss.,  632 ;  Harbison  v.  Vaughn,  42  Ark., 
539;  Howard  v.  Raymers,  89  X.  W.,  1004. 

The  trial  court  should  not  admit  or  consider  testimony  not  admissible 
under  the  pleadings  in  arriving  at  his  judgment  in  the  case.  Ramey 
v.  Allison,  64  Texas,  697. 

There  must  be  a  legal  or  moral  obligation  on  the  part  of  the  person 
to  support  a  grandchild,  and  a  corresponding  dependency  for  support 
on  the  part  of  the  grandchild,  before  such  grandchild  would  become  with 
such  person  a  family  of  which  the  grandparent  is  the  head  within  the 
meaning  of  the  law  on  homestead  exemption.  Roco  v.  Green,  50  Texas, 
483;  Whitehead  v.  Xickelson,  48  Texas,  517;  Mullins  v.  Lock,  8  Texas 
Civ.  App.,  138;  Banking  Co.' v.  Anderson,  44  S.  W.,  636. 

A  child  whose  parents  are  living  and  liable  for  its  support  does  not 
become  a  member  of  the  family  of  its  grandparent  who,  for  personal 
reasons,  takes  such  child  to  raise,  to  the  extent  of  therein-  constituting 
with  snch  grandparent  a  family  entitling  the  grandparent  as  the  head  to 
homestead  exemption.  Phillips  v.  Price,  12  Texas  Civ.  App.,  408;  Mc- 
Millan v.  Hendricks,  46  S.  W.,  859:  Carter  v.  Adams,  4  S.  W.,  36; 
Powers  v.  Sample,  16  So.,  293;  Betts  v.  Mills,  58  Pac,  957;  Wilkens  v. 
Brigg?,  107  S.  W.,  140. 

Parties  are  liable  who  by  concert  of  action  convert  property  into  cash 
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and  keep  and  secrete  the  money  from  the  creditors  of  the  owner  of  such 
property. 

Hart  &  Sholars,  for  appellees. — Property  once  designated  as  a  home- 
stead and  stamped  with  the  exemption  as  required  by  the  statutes,  re- 
mains the  homestead  as  long  as  occupied  as  such,  and  a  surviving  grand- 
parent, who  has  the  exclusive  care,  custody,  training,  support,  main- 
tenance and  control  of  a  grandchild,  is  entitled  to  the  homestead  exemp- 
tion, being  the  head  of  a  family,  especially  if  the  grandparent  is  then 
residing  upon  the  old  homestead  occupied  by  her  for  many  years  with 
her  own  minor  children.  American  Nat.  Bank  of  Austin  v.  Cruger, 
71  S.  W.,  784  (last  of  case  and  cases  cited  therein) ;  Clark  v.  Goins,  23 
S.  W.,  703. 

When  the  husband  and  wife  acquire  a  homestead  and  sell  same  and 
husband  dies,  leaving  surviving  children  who  are  minors  living  with 
the  wife,  and  leaving  the  identical  money  received  by  them  in  the  pos- 
session of  the  survivor,  and  she  invests  this  money  in  another  home  for 
herself  and  children,  using,  claiming  and  occupying  it  as  a  home  for 
herself  and  children,  no  rights  of  creditors  intervening  between  the  sale 
of  the  first  homestead  and  the  purchase  of  the  second,  the  second  home- 
stead is  exempt  from  forced  sale  so  long  as  the  wife  lives  and  elects  to 
occupy  same  as  a  home,  and  is  not  subject  to  partition,  not  even  among 
the  surviving  children.  Constitution  of  Texas,  art.  XVI,  sec.  52;  Sayles* 
Annotated  Statutes,  art.  2395;  Common  Eules  of  Equity  and  Justice; 
Clements  v.  Maury,  110  S.  W.,  186. 

REESE,  Associate  Justice. — The  First  National  Bank  of  Orange 
instituted  this  suit  against  Mrs.  R.  Sokolski,  widow,  in  the  District 
Court  to  recover  the  amount  of  certain  promissory  notes  aggregating 
over  $3000,  and  at  the  same  time  sued  out  an  attachment  which  it  caused 
to  be  levied  upon  a  certain  house  and  lot  in  the  town  of  Orange.  Plain- 
tiff also  joined  in  the  suit  certain  persons,  children  of  Mrs.  Sokolski, 
alleging  they  had  conspired  together  and  with  Mrs.  Sokolski  for  the  pur- 
pose of  defrauding  plaintiff,  and  acting  together  and  in  concert  had 
fraudulently  converted  a  certain  stock  of  goods  belonging  to  Mrs.  So- 
kolski into  cash  and  had  converted  the  proceeds,  of  which  they  were  in 
possession. 

Mrs.  Sokolski  resisted  the  attempt  to  foreclose  the  lien  of  the  attach- 
ment, alleging  that  the  property  levied  upon  was  her  homestead. 

The  other  defendants,  as  to  the  cause  of  action  set  up  against  them, 
denied  and  demurred  generally  and  specially.  The  court  sustained  the 
exceptions  and  dismissed  the  case  as  to  them. 

The  homestead  claim  of  Mrs.  Sokolski  was  sustained,  and  judgment 
rendered  for  the  amount  of  the  notes  but  dissolving  the  lien  of  the  at- 
tachment.    From  the  judgment  plaintiff  appeals. 

The  case  was  tried  without  a  jury,  and,  at  the  request  of  plaintiff, 
the  court  prepared  and  filed  conclusions  of  fact  and  law.    None  of  the 
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conclusions  of  fact  is  attacked  by  either  party  and  such  conclusions,  as  to 
the  issue  presented  by  this  appeal,  are  adopted  by  us  as  follows: 

"3.  That  the  property  in  dispute  was  acquired  by  the  defendant  R. 
Sokolski  in  two  separate  purchases.  That  at  the  time  of  its  acquisition 
she  was  a  widow  with  four  minor  children.  That  she  immediately  went 
upon  said  property  with  her  said  children  and  has  continuously  re- 
sided thereon  until  the  present  time,  and  was  residing  thereon  at  the  time 
the  writ  of  attachment  was  levied. 

a4.  That  on  said  property  is  situated  a  two-story  brick  business  house, 
the  upper  story  of  which  is  so  arranged  with  rooms  as  to  be  suitable  for 
a  dwelling,  and  that  the  defendant  R.  Sokolski  resided  upstairs  in  said 
bnilding  with  her  said  children  ever  since  she  bought  it  until  said 
children  left  as  hereinafter  shown.  And  that  the  premises  were  used 
downstairs  by  her  for  business  purposes.  The  occupation  of  same  being 
continuous  and  open  and  conclusive  of  her  intention  to  use  the  same  as 
a  home. 

"5.  That  all  of  the  children  constituting  the  family,  before  the  is- 
suance and  levy  of  the  writ  of  attachment  in  this  case,  had  reached  their 
majority,  had  married  and  were  living  with  their  respective  husbands 
and  wives. 

"6.  That  there  was  a  grandchild  living  with  the  defendant  R.  So- 
kolski at  the  time  of  the  issuance  and  lew  of  the  writ  of  attachment, 
the  grandchild  being  a  daughter  of  a  daughter  of  the  defendant,  who 
is  married  and  residing  in  the  city  of  New  Orleans,  Louisiana,  with  her 
husband  who  is  also  the  father  of  this  child,  but  this  child  had  been 
raised  by  the  defendant,  its  grandmother,  and  she  had  cared  for  it 
since  its  infancy,  and  the  said  child  is  still  now  living  with  the  defend- 
ant on  the  property  in  controversy. 

"7.  That  the  defendant  lived  with  her  husband  in  Clay,  Kentucky; 
that  at  that  place  they  owned  a  homestead.  That  some  time  prior  to 
her  moving  to  Orange,  Texas,  they  sold  their  homestead  and  her  hus- 
band gave  her  the  money  therefor.  That  after  this  they  moved  to  Evans- 
ville,  Indiana,  at  which  place  they  acquired  no  new  home  and  at  which 
place  the  husband  died.  That  after  the  death  of  the  husband  the  de- 
fendant moved  to  Orange,  Texas,  and  some  time  after  that  purchased 
the  property  in  controversy,  she  using  in  the  purchase  the  money  given 
to  her  from  the  sale  of  the  homestead  in  Clay,  Kentucky." 

To  the  conclusions  of  the  trial  court  in  paragraph  6,  with  reference 
to  the  grandchild,  we  add  the  following  as  authorized  by  the  undisputed 
evidence : 

This  grandchild  is  now  about  nine  years  old.  She  was  born  in  her 
grandmother's  house  and  has  always  made  her  home  with  her  in  the 
house  now  claimed  as  a  homestead.  The  grandmother  has  always  had 
the  exclusive  care  and  custody  of  this  grandchild,  and  she  has  had  the 
entire  support  of  her,  her  nurture  and  education.  The  parents  of  the 
child  have  also  been  to  a  considerable  extent  "kept  up"  by  the  grand* 
mother.    The  evidence  does  not  disclose  whether  the  parents  of  the  child 
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have  a  home  of  their  own.  The  child  has  occasionally  visited  them,  but 
her  home  has  been  with  her  grandmother  since  her  birth.  It  is  not 
shown  that  the  child's  parents  are  not  able  to  provide  for  her  support, 
further  than  is  shown  by  the  testimony  that  the  grandmother  has  "kept 
them  up"  ever  since  their  marriage. 

The  trial  court  concluded  that  Mrs.  Sokolski  was  the  head  of  a  family 
at  the  time  of  the  levy  of  the  attachment  writ  and  that  the  property  was 
exempt.  These  conclusions  of  law  and  the  judgment  based  thereon  are 
attacked  by  several  assignments  of  error  presenting  the  question  of  the 
sufficiency  of  any  of  the  findings  of  fact  to  sustain  the  homestead  claim. 
These  embrace  three  legal  propositions,  each  of  which  is  urged  in  op- 
position to  the  claim  of  appellee. 

The  court  finds  generally  that  the  property  was  exempt  as  a  home- 
stead, without  any  finding  to  indicate  that  such  conclusion  was  based 
upon  any  one  of  the  several  grounds  upon  which  the  claim  is  made. 

The  facts  found  with  respect  to  the  sale  of  the  homestead  in  Ken- 
tucky, and  that  the  proceeds  or  part  of  the  proceeds  thereof  were  given 
by  the  former  husband  to  his  wife,  appellee,  and  used  by  her  in  paying 
for  the  property  in  controversy,  are  not  sufficient  to  invest  this  prop- 
erty with  the  character  of  homestead  at  the  time  of  the  levy  of  the  writ 
of  attachment  unless  appellee  was  then  the  head  of  a  family  within  the 
meaning  of  the  Constitution  and  laws  exempting  from  sale  for  debt  the 
homestead  "of  a  family."  It  may  be  further  said  that  no  reference  is 
made  in  the  petition  to  this  fact  as  constituting  a  ground  for  the  claim. 
The  evidence  on  this  point  is  contradictory  and  not  at  all  free  from 
suspicion. 

At  the  time  appellee  acquired  this  property  and  established  her  home 
upon  it  she  was  the  head  of  a  family  consisting  of  herself  and  several 
minor  children,  but  at  the  date  of  the  levy  of  the  attachment  the  family 
so  constituted  had  ceased  to  exist  by  the  marriage  and  coming  of  age 
of  the  several  children,  as  found  by  the  court.  When  a  homestead  is  ac- 
quired during  the  existence  of  the  marriage  relation,  upon  the  death  of 
either  spouse  the  homestead  exemption  is  continued  during  the  life  of 
the  survivor,  although  occupied  by  such  survivor  alone.  But  this  con- 
tinuance of  the  homestead  protection  after  the  "family"  ceases  to  exist 
does  not  apply  to  a  homestead  acquired  hv  the  surviving  spouse  after 
the.  severance  of  the  marriage  relation.  (Kessler  v.  Draub,  52  Texas* 
579;  Blum  v.  Gaines,  57  Texas,  123;  Roots  v.  Bobertson,  93  Texas, 
3(55.)  As  to  such  person  the  right  depends  wholly  upon  the  existence 
of  a  family,  consisting  of  such  person  as  head  of  the  family  and  others 
standing  towards  him  in  such  relation  as  to  constitute  the  whole  a  family 
within  the  meaning  of  that  term  as  used  in  the  Constitution. 

The  children  of  appellee  at  the  date  of  the  levy  not  being  constituents 
of  such  family,  and  she  alone  not  constituting  a  family  entitled  to  such 
homestead  protection,  the  only  remaining  ground  upon  which  her  claim 
can  be  sustained  is  that  based  upon  the  presence,  as  a  member  of  her 
household,  of  the  grandchild. 
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As  to  this  ground  two  objections  are  made  by  appellant : 

First.  That  the  evidence  does  not  show  that  appellee  and  this  grand- 
child constituted  a  family  within  the  meaning  of  the  law;  and, 

Second.  If  it  does,  under  the  pleadings  of  appellee  this  fact  could 
not  be  considered. 

As  to  this  latter  objection  the  question  is  further  presented  by  an  as- 
signment of  error  to  the  ruling  of  the  court  in  admitting  evidence  with 
regard  to  the  grandchild,  over  objection  that  it  was  not  authorized  by 
the  pleadings. 

Upon  these  questions  we  will  express  our  views  briefly.  The  allega- 
tions of  appellee's  pleadings  setting  up  the  homestead  exemption  are  as 
follows : 

"That  at  the  time  of  the  levy  of  said  writ  as  aforesaid,  said  property 
was  the  homestead  of  this  defendant,  and*  was  such  for  a  long  time  prior 
thereto,  for  she  says  that  she  purchased  a  part  of  said  lot  on  the  2«r)th 
day  of  January,  1897,  and  the  remainder  thereof  on  the  29th  day  of 
May,  1901,  and  that  at  the  time  she  purchased  said  property  she  was  the 
head  of  a  family  consisting  of  herself  and  her  four  children,  viz. :  Etta 
Sokolski,  Abe  Sokolski,  Annie  Sokolski  and  Aaron  Sokolski.  That  said 
property  became  the  homestead  of  this  defendant  and  her  said  family  as 
soon  as  purchased  by  her,  and  was  then  worth  not  to  exceed  $5000  with- 
out reference  to  value  of  the  improvements  thereon.  That  this  defend- 
ant upon  purchasing  said  property  immediately  moved  with  her  said 
family  into  the  building  erected  thereon  and  has  ever  since  lived  in  said 
building  and  upon  said  property  and  used  and  claimed  the  same  for  the 
purpose  of  a  home  of  herself  and  her  family,  and  also  as  a  place  to 
exercise  her  calling  as  the  head  of  her  family,  being  that  of  a  retail 
merchant.  That  said  defendant,  E.  Sokolski,  with  her  family  has  ever 
since  the  purchase  of  said  property  continuously  lived  thereon  as  her 
homestead,  using  the  same  for  the  purpose  of  a  home  and  as  a  place  to 
exercise  her  said  calling  as  the  head  of  a  family,  and  was  so  living  thereon 
and  so  using,  claiming  and  enjoying  the  same  at  the  time  the  said  writ 
of  attachment  was  levied  thereon,  and  has  continuouslv  since  said  lew 
of  said  writ  so  lived  and  used  said  property  and  is  now  so  using  the  same 
for  the  purpose  of  a  home  for  herself  and  family." 

It  will  be  noticed  that  there  is  no  reference  here  to  the  grandchild 
as  a  constituent  of  the  family.  On  the  contrary,  the  explicit  statement 
is  made  that  the  family,  upon  which  the  claim  of  homestead  is  based, 
consisted  of  appellee  and  heT  four  children,  who  are  named.  Tt  is  stated 
that  these  persons  constituted  her  family  when  she  acquired  the  prop- 
erty, and  that  she  immediately  moved  with  her  "said  family"  into  the 
building.  It  is  true  that  she  further  says  that  she  has  ever  since  con- 
tinuously lived  upon  the  property  with  her  "family,"  and  that  she  is 
now  using  the  property  for  the  purpose  of  a  home  for  "her  family," 
"without  naming  the  members  thereof  except  in  the  first  part  of  the  plea, 
and  appellee  urges  the  point  that  she  has  not  stated  in  her  plea  that  at 
the  time  of  the  levy  of  the  attachment  her  family  consisted  of  herself 
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and  her  four  named  children,  but  has  only  used  the  terms  "her  family  " 
We  can  not  agree  with  appellee  in  this  contention.  Taking  the  plea  as 
presented,  it  could  not  be  understood  by  any  one  as  containing  a  hint 
that  the  family,  as  existing  at  the  date  of  the  levy,  had  any  other  con- 
stituents than  those  expressly  named.  The  fact  that  she  first  speaks  of 
her  family,  consisting  of  herself  and  four  children,  and  immediately 
following,  of  "her  said  family,"  and  afterwards,  in  that  immediate  con- 
nection, of  "her  family"  merely,  would  not  lead  any  person  to  conclude 
or  to  suspect  that  a  different  collection  of  persons  was  intended  by  the 
words  "her  family"  than  those  expressly  named.  It  was  certainly  not 
sufficient  to  give  notice  to  appellant  that  it  would  have  to  meet  a  claim  of 
homestead  founded  upon  a  family  consisting  of  appellee  and  the  grand- 
child. When  the  evidence  with  regard  to  the  grandchild  was  offered, 
appellant  objected  to  it  on  this  ground,  which  objection  was  overruled 
and  proper  exception  taken.  Although  the  case  was  tried  by  the  court, 
it  is  expressly  found  by  the  court  that  this  evidence  was  considered, 
and  there  is  strong  reason  to  conclude  that  it  formed  the  sole  basis  of 
his  judgment.    This  objection  should  have  been  sustained. 

It  may  further  be  said  that  this  fact  not  having  been  pleaded  could 
not  form  the  basis  of  a  judgment,  upon  the  familiar  principle  that  facts 
proven  but  not  pleaded  will  not  support  a  judgment. 

But  if  properly  pleaded,  would  the  facts  shown  be  sufficient  to  estab- 
lish the  homestead  claim,  that  is,  did  appellee  and  the  grandchild  con- 
stitute a  family  within  the  meaning  of  that  term  as  used  in  the  Consti- 
tution?. Upon  this  point  there  is  much  conflict  of  authority,  and  we 
have  had  great  difficulty  in  arriving  at  a  conclusion.  In  numerous  de- 
cisions of  the  Supreme  Court  attention  has  been  called  to  the  failure 
of  the  legislative  branch  of  the  Government  to  define  the  word  family, 
leaving  the  matter  to  the  courts,  in  the  light  of  such  precedents  as  might 
be  found,  to  determine  whether  the  facts  of  the  particular  case  established 
the  existence  of  a  "family."  In  Roco  v.  Green,  52  Texas,  490,  this 
definition  is  given : 

"1.     It  is  one  of  social  status,  not  contract. 

"2.  Legal  or  moral  obligation  on  the  head  to  support  the  other 
members. 

"3.  Corresponding  state  of  dependence  on  the  part  of  the  other  mem- 
bers for  this  support." 

It  is  urged  by  appellant  with  much  force  that  appellee  was  under  no 
obligation,  legai  or  moral,  for  the  support  of  this  grandchild,  and  that 
there  was  no  corresponding  state  of  dependence  for  support.  The  con- 
tention can  only  find  basis  in  the  fact  that  the  child's  parents,  who  are 
both  legally  and  morally  bound  to  support  her,  are  not  shown  to  be  able 
and  willing  to  furnish  her  a  home  and  support.  The  evidence  on  this 
point  is  not  as  full  and  satisfactory  as  it  should  be. 

It  is  said  bv  Justice  Kev  in  American  National  Bank  v.  Cruger,  31 
Texas  Civ.  App.,  17  (71  S.  W.,  784),  commenting  upon  the  case  of 
Boco  v.  Green: 
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"Notwithstanding  the  test  there  prescribed,  in  the  subsequent  case  of 
Wolfe  v.  Buckley,  52  Texas,  649,  the  same  court,  in  an  opinion  prepared 
by  the  same  judge,  considered  as  a  factor  in  determining  the  question 
of  homestead  the  fact  that  the  minor  children  were  dependent  upon  Mrs. 
Buckley  for  moral  training,  as  well  as  for  partial  support  and  main- 
tenance. Of  course,  Miss  Fannie  Cruger  originally  was  under  no  legal 
obligations  to  support  and  maintain  or  nurture  her  nephews  and  nieces; 
but  having  taken  them  from  their  former  home  twenty  years  before  the 
controversy  in  this  case  arose,  and  having  undertaken  to  rear,  train  and 
nurture  them,  and  having  contributed  largely  to  their  support  and  main- 
tenance, undoubtedly  there  rested  upon  her  a  moral  obligation  to  con- 
tinue so  to  do  as  long  as  they  were  in  a  state  of  dependence;  and  the 
word  'dependence/  as  here  used,  is  not  restricted  to  support  and  main- 
tenance,— food  and  clothing.  It  is  intended  to  include  moral  and  mental 
training,  and  that  care  and  nurture  which  would  be  prompted  by  the 
feelings  of  affection  which  the  testimony  indicates  existed  between  this 
aunt  and  the  children  of  her  unfortunate  sister." 

Considering  the  relationship  between  appellee  and  this  grandchild, 
and  all  of  the  facts  as  stated  in  this  opinion,  we  are  not  inclined  to  hold 
that  the  trial  court  erred  in  concluding  that  appellee  and  this  minor 
grandchild  constituted  a  family  within  the  meaning  of  the  term  in  the 
Constitution  exempting  the  homestead  of  a  family  from  forced  sale  for 
debt.  (Wolfe  v.  Buckley,  52  Texas,  641 ;  Schneider  v.  Bray,  59  Texas, 
668;  Barry  v.  Hale,  2  Texas  Civ.  App.,  668,  21  S.  W.,  783;  Smith  v. 
Wright,  13  Texas  Civ.  App.,  480,  36  S.  W.,  324;  Wade  v.  Jones,  61  Am. 
Dec,  584.) 

There  was  no  error  in  sustaining  the  exceptions  of  appellees  to  plain- 
tiff's petition  seeking  relief  against  certain  children  of  Mrs.  Sokolski, 
who  were  sought  to  be  charged  with  having  conspired  with  her  in  secret- 
ing certain  property  of  appellee,  as  set  out  in  the  eighth  assignment  of 
error,  which  is  overruled. 

All  of  the  assignments  of  error  have  been  examined  and,  except  as 
indicated  in  this  opinion,  they  are  severally  overruled. 

It  was  error  to  admit  the  evidence  as  to  the  grandchild  in  the  state 
of  the  pleadings  of  appellee  and,  in  so  far  as  the  judgment  is  based  upon 
such  evidence,  it  is  erroneous  for  the  same  reason.  As  we  have  indicated, 
none  of  the  other  grounds  set  out  in  support  of  the  claim  of  homestead 
are  tenable. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Southwestern  Surety  Insurance  Company  op  Oklahoma  et  al.  v. 

James  E.  Ferguson. 

Decided  October  19,  1910. 

1. — Injunction — Granting  Ex  Parte. 

The  granting  of  an  injunction  without  first  setting  down  the  application 
for  hearing  is  a  practice  not  commended,  but  it  is  not  forbidden  by  the  Act  of 
April  22,   1909,  Laws  Thirty-first  Legislature,  p.  354. 

2. — Injunction — Rescission  of  Contract — Withdrawal  of  Deposit — Equity. 

Petition  considered  in  an  action  by  a  subscriber  to  stock  in  a  corpora- 
tion to  rescind  his  contract  on  the  ground  of  fraud  and  failure  to  comply  with 
an  undertaking  by  the  corporation  to  keep  a  deposit,  proportioned  to  the  sub- 
scriber's stock,  in  a  bank  of  which  he  was  president  and  chief  stockholder,  and 
held  not  to  support  the  issuance  of  an  injunction  against  the  withdrawal  by 
defendant  of  the  deposit  made  in  such  bank. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  D.  Eobinson. 

Head,  Dillard,  Smith  &  Bead,  for  appellant. 

W.  0.  Cox,  for  appellee. — When  the  effect  of  a  temporary  injunction 
is  to  hold  matters  in  statu  quo  without  inflicting  serious  loss  on  the  de- 
fendant, it  may  be  granted.  Rev.  Stats.,  art.  2989;  subdivisions  1  and 
2;  Sumner  v.  Crawford,  91  Texas,  129-132;  Jeff  Chaison  Townsite  Co. 
v.  McFaddin,  Wiess  &  Kyle  Land  Co.,  56  Texas  Civ.  App.,  611 ;  1  Joyce 
on  Injunctions,  sec.  25. 

KEY,  Chief  Justice. — This  is  an  appeal,  authorized  by  recent  legis- 
lation, from  a  perliminary  ex  parte  order  granting  a  writ  of  injunction 
as  prayed  for  in  the  plaintiff's  petition.  Though  not  required  to  do  so 
both  parties  have  filed  briefs  in  this  court,  and  we  copy  the  following 
statement  from  appellee's  brief: 

"Appellee  Jas.  E.  Ferguson,  plaintiff  below,  on  August  10,  1910,  pre- 
sented to  the  Hon.  John  D.  Robinson,  judge  of  the  District  Court  of  Bell 
County,  Texas,  in  chambers,  a  petition  for  an  injunction,  alleging,  among 
other  things,  in  substance,  that  he  is  the  owner  of  a  majority  of  the 
stock  of  Temple  State  Bank,  of  which  he  is  president;  that  in  July.. 
1909,  W.  B.  Munson,  G.  L.  Blackford  and  S.  P.  Ancker,  as  the  organi- 
zation committee  thereof,  proposed  to  appellee  the  organization  of  a 
corporation  which  was  afterwards  organized  and  known  as  Southwestern 
Surety  Insurance  Company  of  Oklahoma,  and  in  pursuance  of  the  plan 
of  organization  said  committee  named  the  Denison  Bank  &  Trust  Com- 
pany as  trustee  for  the  proposed  corporation,  said  trustee  to  receive  for 
said  company  moneys  paid  and  notes  executed  for  the  capital-  stock  in 
said  company  pending  the  organization  thereof.  That  in  consideration 
of  the  obligation  of  the  proposed  company,  made  by  its  organization  com- 
mittee pending  its  organization  and  made  upon  its  organization  and 
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since  it  was  incorporated  by  its  president,  said  Munson,  its  secretary,  said 
Ancker,  and  its  treasurer,  said  Blackford,  and  its  directors,  officers  and 
duly  authorized  agents,  to  keep  at  all  times  on  deposit  with  said  Temple 
State  Bank  an  equal  share  of  all  moneys  of  such  company  on  hand  and 
available,  and  relying  solely  on  such  promises,  representations  and  as- 
surances as  the  main  consideration  moving  and  inducing  him  thereto, 
which  was  well  known  to  said  organization  committee  and  said  com- 
pany and  said  trustee  and  their  officers  and  directors,  the  appellee  on 
the  —  day  of  August,  1909,  subscribed  for  250  shares  of  the  capital 
stock  of  the  proposed  company,  for  which  he  paid  and  agreed  to  pay 
$5625  and  paid  $1406.25  in  cash  and  executed  his  note  for  the  balance 
and  that  said  cash  and  note  was  delivered  by  said  trustee  to  the  appel- 
lant Southwestern  Surety  Insurance  Company  of  Oklahoma  upon  its 
organization,  and  when  it  was  organized  in  November,  1909,  the  said 
Munson  as  its  president  and  the  said  Ancker  as  its  secretary  and  the  said 
Blackford  as  its  treasurer,  being  thereunto  duly  authorized,  assured  ap- 
pellee that  the  promises  theretofore  made  appellee  with  reference  to 
such  deposits,  when  and  upon  which  his  said  subscription  payment  and 
note  was  made,  would  be  faithfully  kept,  and  having  reduced  his  note 
by  payment  to  $4044.75  and  relying  upon  said  promises  and  assurances, 
appellee  executed  his  note  on  January  24,  1910,  in  renewal  of  said  bal- 
ance, said  renewal  note  maturing  on  May  1,  1910.    That  said  company 
has  not  complied  with  its  said  obligations,  promises  or  assurances  and 
that  said  bank  has  not  had  such  or  any  equitable  share  of  said  moneys 
and  said  company  'is  now  threatening  to  entirely  withdraw  from  said 
bank  all  and  every  of  the  funds  and  moneys  now  to  its  credit  in  said 
bank,  in  direct  violation  and  in  total  disregard  of  its  said  promises, 
representations  and  assurances  which  are  also  the  promises,  representa- 
tions and  assurances  of  its  said  officers  and  duly  authorized  agents,  and 
which  said  acts  of  its  officers  and  agents  it  accepted  the  benefits  of  and 
ratified  and  confirmed,  although  said  company  has  during  all  the  time 
since  its  incorporation  had  on  hand  very  large  sums  and  great  amounts 
of  money  and  said  bank  has  never  received  and  there  has  never  been 
deposited   therein  by  said  company  and  to  and  for  its  credit  an  equal 
amount  of  the  moneys  and  funds  in  cash  and  on  hand  belonging  to  said 
company,  but  that  the  amount  of  such  funds  and  moneys  received  by 
said  bank  and  held  to  the  credit  of  the  company  has  been  small,  in  small 
amounts,  and  wholly  out  of  proportion  to  the  amount  to  which  the  bank 
under  the  said  promises  and  assurances  was  entitled  from  time  to  time/ 
That  on  June  30th,  1910,  said  company  had  on  hand  $135,781.84  and 
at  many  times  before  and  subsequent  thereto  said  company  had  in  its 
hands  large  sums  of  money  at  different  times  in  excess  of  said  amount, 
and  that  said  bank  has  not  had  on  deposit  to  the  credit  of  said  company, 
the  equal  share,  proportion  and  amount  of  said  funds  to  which  it  was 
entitled  under  said  promises,  assurances  and  contract.    That  said  repre- 
sentations and  assurances  with  reference  to  keeping  such  deposit  of  said 
company  in  Temple  State  Bank  were  made  by  the  organization  com- 


334  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

mittee,  the  Southwestern  Surety  Insurance  Company  of  Oklahoma,  the 
Denison  Bank  &  Trust  Company,  and  their  offieers,  agents  and  represen- 
tatives thereunto  duly  authorized,  for  the  sole  purpose  of  defrauding 
and  deceiving  the  appellee,  and  that  said  representations,  promises  and 
assurances  were  by  said  company  fraudulently  and  deceitfully  made  and 
that  appellee  was  by  said  assurances  deceived  and  thereby  induced  to 
subscribe  for  stock,  pay  said  amounts  and  execute  said  note,  and  that 
the  ratification  and  renewal  by  said  Southwestern  Surety  Insurance 
Company  of  Oklahoma  of  the  promises  made  by  its  organization  com- 
mittee after  the  incorporation  of  said  company,  was  made  by  said  com- 
pany in  pursuance  of  the  plan  and  design  to  deceive  and  cheat  the  ap- 
pellee, and  that  said  company  used  all  of  said  promises  merely  as  false 
pretenses  to  induce  the  appellee  to  subscribe  for  said  stock,  pay  said 
money  and  deliver  his  note,  by  all  of  which  appellee  was  defrauded  and 
deceived  in  accordance  with  the  fraudulent  design  from  the  beginning 
of  the  organization  committee,  for  the  benefit  of  said  company,  and 
which  deceit  was  expressly  ratified  by  the  company,  and  that  the  com- 
pany was  thus  guilty  of  such  actual  fraud  as  authorized  the  appellee  to 
have  the  entire  contract  and  the  subscription  for  said  stock  rescinded, 
the  subscription  canceled,  the  money  repaid  and  the  note  canceled.  That 
the  failure  of  the  said  company  to  comply  with  the  said  contract  with 
appellee  has  destroyed  the  object  of  said  contract,  and  that  appellee  is 
because  of  such  fraudulent  failure  in  accordance  with  the  deceitful  de- 
sign, entitled  to  recover  said  money,  to  the  cancellation  of  said  note  and 
subscription  and  in  the  event  said  note  is  collected  of  appellee  by  an 
innocent  purchaser  for  value  before  maturity,  appellee  would  be  entitled 
to  recover  the  amount  of  such  payment  over  against  said  company,  the 
said  company  having  asserted  to  plaintiff  that  it  transferred  said  note 
before  maturity  to  an  innocent  purchaser  for  value.  That  said  South- 
western Surety  Insurance  Company  wholly  disregarding  its  said  obli- 
gation and  assurances  'threatens  and  declares  that  it  will  at  once  with- 
draw the  $5000  now  to  its  credit  in  said  bank  .  .  .  and  will  dis- 
continue all  deposits  whatever  with  said  bank,  renounce  its  said  contract, 
promises  and  assurances  altogether/  That  appellee  called  upon  said 
company  and  tendered  to  it  a  rescission  of  said  contract  and  has  offered 
to  arrange  for  and  cause  to  be  paid  to  it  by  said  Temple  State  Bank 
said  $5000  upon  the  return  to  appellee  of  said  $1406.25,  and  the  can- 
cellation and  surrender  of  said  note,  and  appellee  in  all  things  has  offered 
and  insisted  upon  a  rescission  of  said  contract.  Appellee  in  his  petition 
alleges  that  the  'note  for  $4044.75  is  in  hands  of  Temple  State  Bank 
for  collection  at  the  instance  of  Southwestern  Insurance  Company,  but 
that  said  company  disclaims  the  ownership  thereof  and  asserts  that  the 
same  is  not  its  property,  but  is  the  property  of  some  other  person  or 
persons  to  plaintiff  unknown,  who,  as  plaintiff  is  informed  and  believer 
and  upon  such  information  and  belief  alleges,  will  attempt  to  collect 
thereon  from  plaintiff  as  an  innocent  purchaser  thereof  for  value,'  and 
plaintiff  further  in  his  petition  shows  that  should  collection  thereof  be 
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had  from  appellee,  that  he  would  be  entitled  to  recover  the  amount 
thereof  over  against  the  Southwestern  Surety  Insurance  Company  be- 
cause of  its  said  fraud  and  deception,  and  if  said  bank  were  permitted 
to  pay  said  company  said  $5000,  appellee  would  have  no  effective  remedy 
at  law  against  said  company,  as  appellee  would  be  unable  to  collect  from 
paid  company  and  would  be  wholly  without  redress.  The  foregoing  is 
a  brief  rehearsal  of  the  allegations  and  substance  of  appellee's  (plaintiff's 
in  the  court  below)  petition,  which  petition  was  duly  verified  by  the 
affidavit  of  the  plaintiff." 

Appellant  contends  that  the  Act  of  1909,  authorizing  appeals  from 
orders  granting  injunctions,  contemplates  that  no  such  order  should 
be  made  ex  parte,  but  that  the  matter  should  be  set  down  for  hearing, 
and  the  defendant  given  notice  thereof,  before  the  granting  of  such  an 
order.  Appellant  suggests  that  if  immediate  relief  be  required  for  the 
protection  of  the  plaintiff,  the  judge  can  grant  a  temporary  order  re- 
straining the  defendant  until  the  time  set  for  a  hearing.  While  the 
course  suggested  is  commended  by  reason  and  justice,  and  granting  of 
ex  parte  injunctions  should,  as  a  general  rule,  be  deprecated,  still  we  are 
of  opinion  that  it  was  not  the  intention  of  the  Legislature  in  enacting 
the  statute  referred  to,  to  restrict  the  power  of  judges  or  otherwise  change 
the  mode  of  procedure  in  reference  to  the  granting  of  writs  of  injunction, 
except  to  permit  an  appeal  from  such  orders.  However,  we  are  of  opinion 
that  appellee  was  not  entitled  to  a  writ  of  injunction,  and  that  the  judge 
committed  error  in  granting  such  writ,  for  the  reason  that  the  petition 
upon  which  it  was  granted  failed  to  show  that  appellee  was  entitled  to 
that  or  any  other  relief. 

An  analysis  of  the  plaintiff's  petition  shows  that  he  is  seeking  to 
rescind  a  contract  by  which  he  became  the  owner  of  250  shares  of  the 
capital  stock  of  a  certain  corporation.  He  does  not  allege  that  the  stock 
referred  to  has  no  value,  nor  does  he  allege  that  he  is  still  the  owner  and 
holder  of  it,  and  offer  to  return  it  to  the  defendant  corporation  from 
which  he  obtained  it.  The  petition  contains  repeated  averments  as  to 
alleged  promises  to  deposit  funds  in  the  bank  of  which  the  plaintiff  was 
president  and  majority  stockholder.  However,  the  allegations  referred 
to,  though  often  repeated,  fail  to  show  that  injury  has  or  will  result 
to  the  plaintiff,  even  though  the  representations  and  promises  therein 
referred  to  were  fraudulently  made,  as  alleged.  For  instance,  the  pe- 
tition alleges  that  the  Southwestern  Surety  Insurance  Company  its 
agents  and  representatives,  agreed  and  promised  to  deposit  in  the  bank 
referred  to  an  equal  share  of  all  moneys  of  such  company  on  hand  and 
available,  but  it  does  not  show  wherein  compliance  with  that  promise 
would  have  resulted  in  any  benefit  to  the  plaintiff,  and  wherein  or  how 
much  he  has  been  injured  by  reason  of  non-compliance  therewith.  The 
bank  referred  to  is  not  complaining  and  is  not  the  plaintiff,  but  is  a 
private  corporation,  a  separate  and  distinct  person,  and  a  party  defend- 
ant. In  the  absence  of  an  averment  that  it  was  worthless,  the  250  shares 
of  stock  received  by  the  plaintiff  must  be  treated  as  a  valuable  and  suf- 
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ficient  consideration  for  the  contract,  and  the  failure  to  perform  an 
additional  promise  to  deposit  money  in  a  bank  in  which  the  complainant 
is  a  stockholder,  is  immaterial  and  of  no  importance  to  him,  unless  it 
is  made  to  appear  that  pecuniary  benefit  would  have  resulted  to  him 
had  such  promise  been  complied  with.  Surely,  in  construing  a  bill  in 
equity,  asking  for  rescission  of  a  contract  and  the  extraordinary  remedy 
of  injunction,  it  can  not  be  held  that  the  mere  fact  of  a  failure  to  com- 
ply with  an  agreement  to  deposit  money  in  a  bank,  which  is  a  private 
corporation,  is  a  showing  of  such  injury  to  a  complaining  stockholder  as 
will  entitle  him  to  equitable  relief.  In  fact,  such  showing  alone  would 
be  insufficient  for  the  recovery  of  damages. 

Aside  from  the  omissions  referred  to,  the  averments  in  the  petition 
in  reference  to  the  terms  of  the  contract,  and  the  failure  to  comply 
therewith,  are  too  vague  and  uncertain.  The  petition  fails  to  show  what 
amount  of  funds  the  Southwestern  Surety  Insurance  Company  deposited 
elsewhere,  and  the  specific  amounts  deposited  in  the  Temple  State  Bank. 
In  all  these  respects  the  petition  is  too  indefinite,  even  if  the  plaintiff 
could  base  a  cause  of  action  for  rescission  upon  the  contingent  proposition 
that  if  the  contract  had  been  complied  with  the  bank  would  have  made 
such  additional  profit  as  would  have  materially  increased  plaintiffs 
dividends  as  a  stockholder  therein.  In  fact  the  petition  does  not  show 
that  compliance  with  the  contract  would  have  benefited  the  plaintiff 
or  the  bank. 

Again,  if  the  petition  had  shown  that  compliance  with  the  contract 
to  deposit  money  in  the  bank  would  have  resulted  in  benefit  to  the  plain- 
tiff, or  if  it  could  be  assumed  that  such  would  be  the  result,  then  the 
petition  admits  that  there  was  partial  compliance,  and  that  certain  sums 
of  money  were  deposited  in  the  bank  referred  to,  and  yet  the  plaintiff 
does  not  offer  to  do  equity  by  accounting  for  the  benefits  received  by 
him  therefrom.  Furthermore,  the  petition  shows  that  long  after  the 
alleged  deceit  and  fraud  had  been  perpetrated,  and  after  the  first  pay- 
ment made  bv  him  and  the  execution  of  the  note  for  the  remainder  of 
the  purchase  price  of  the  250  shares  of  stock,  he  executed  a  renewal  note, 
and  the  petition  fails  to  show  when  he  first  acquired  knowledge  of  the 
alleged  fraud.  If  at  the  time  of  its  execution  he  had  knowledge  of  the 
facts  now  relied  on  for  a  rescission,  his  conduct  in  executing  the  renewal 
note  must  be  treated  as  a  re-affirmation  of  the  original  contract,  and  a 
waiver  of  anv  rii^lit  to  rescind.  Furthermore,  the  ordinary  and  usual 
remedy  for  breach  of  contract  is  an  action  for  damages  and  not  rescission ; 
and  in  order  to  obtain  the  latter  relief,  a  plaintiff  must  in  his  petition 
make  a  full  and  complete  disclosure  of  the  entire  transaction,  and  set 
up  such  state  of  facts  as  will  make  it  appear,  with  reasonable  certainty, 
that  unless  such  relief  be  granted  he  will  sustain  serious  and  irreparable 
pecuniary  injury.  And.  as  a  general  rule,  the  mere  loss  of  additional 
profits  is  not  sufficient  ground  for  rescission  where  the  amount  thereof 
is  comparatively  small  and  can  be  recovered  in  an  action  for  damages. 
In  the  case  at  bar  the  petition  is  insufficient  for  the  reason  that  it  indi- 
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cates  that  the  plaintiff,  by  and  through  the  contract  which  he  seeks  to 
rescind,  has  acquired  250  shares  of  stock,  the  value  and  earning  capacity 
of  which  is  not  disclosed.  If  the  stock  is  worth  as  much  as  he  agreed 
to  pay  for  it,  and  is  likely  to  yield  fair  and  reasonable  dividends,  then 
he  is  not  entitled  to  relief  by  rescission  of  the  contract,  even  if  it  be  true 
that  compliance  with  the  agreement  to  deposit  money  in  the  bank  might 
have  indirectly  resulted  in  an  additional  benefit  to  him. 

For  the  reasons  stated,  we  are  of  opinion  that  the  plaintiff's  petition 
failed  to  state  a  cause  of  action,  and  failed  to  disclose  any  right  to  an 
injunction  or  other  restraining  order;  and  therefore  the  order  of  the 
district  judge  granting  a  writ  of  injunction  is  set  aside  and  the  writ 
of  injunction  issued  in  pursuance  thereof  is  declared  null  and  void. 

Injunction  vacated. 


J.  Melasky  v.  J.  M.  Jabrell. 

Decided  October  19,  1910. 

Evidence — Landlord's  Lien — Waiver — Consent  to  Sell. 

On  the  issue  of  waiver  by  the  landlord  of  his  lien  on  crops  raised  by  the 
tenant  by  consenting  that  the  latter  sell  the  cotton  raised,  he  agreeing  to  de- 
posit the  landlord's  part  to  his  credit  in  bank,  but  not  doing  so,  and  the  proof 
conflicting  as  to  such  consent  being  given,  the  defendant  purchaser  should  have 
been  permitted  to  show  other  sales  of  cotton  by  the  tenant  with  deposit  to  the 
landlord's  credit  of  his  proportion  of  the  proceeds  and  the  landlord's  accept- 
ance of  same,  though  such  other  sales  were  made  after  that  of  the  cotton  in 
question  and  after  suit  begun  by  the  landlord  to  enforce  his  lien  against  it. 
Such  evidence  tended  to  support  the  purchaser's  claim  of  waiver  of  the  lien  by 
consent  of  the  landlord  to  the  sale. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  T.  J.  Lawhon. 

W.  A.  Barlow,  for  appellant. 

Richard  Critz  and  Wilcox  &  Graves,  for  appellee. — Mere  fact  that  the 
tenant  sells  a  few  bales  of  cotton  in  the  market  will  not  constitute  a 
waiver  of  the  landlord's  lien.  Antone  v.  Miles,  47  Texas  Civ.  App., 
289;  Bivins  v.  West,  46  S.  W.,  112;  Sanger  v.  Magee,  29  Texas  Civ. 
App.,  397;  Johnson  v.  Kleinsmith,  33  Texas  Civ.  App.,  236. 

Acceptance  by  the  landlord  of  a  part  of  the  proceeds  of  other  cotton 
did  not  waive  his  right  to  sue  for  conversion.  Zapp  v.  Johnson,  87  Texas, 
641;  State  v.  Robb-Lawrence  Co.,  16  L.  R.  A.  (N.  S.),  227. 

KEY,  Chief  Justice. — J.  M.  Jarrell  instituted  this  suit  in  a  justice 

of  the  peace  court,  making  I.  H.  Wright  and  J.  Melasky  defendants. 

The  plaintiff  alleged  that  Wright  was  his  tenant,  and  cultivated  and  made 

a  crop  on  the  rented  premises  during  the  year  1907;  that  during  said 
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year  Wright  raised  certain  bales  of  cotton  on  the  premises  upon  which 
the  plaintiff  had  a  landlord's  lien  to  secure  the  payment  of  advances 
made  to  Wright;  and  that  Wright  sold  and  delivered  the  cotton  to  the 
defendant  Melasky,  who  converted  it  to  his  own  use  and  thereby  became 
liable  to  the  plaintiff  for  the  amount  of  his  debt  against  Wright.  The 
plaintiff  recovered  against  both  defendants  in  the  Justice's  Court  and 
Melasky  alone  appealed  the  case  to  the  County  Court,  where  upon 
trial  the  plaintiff  again  recovered  against  both  defendants  and  Me- 
lasky has  prosecuted  an  appeal  to  this  court. 

We  sustain  the  first  assignment  of  error  and  reverse  the  case,  because 
the  court  refused  to  permit  Melasky  to  prove  by  the  witness  White  that 
the  plaintiff's  tenant  Wright,  subsequent  to  the  sale  of  the  four  bales  of 
cotton  in  controversy,  had  sold  other  cotton  and  paid  to  the  plaintiff 
part  of  the  proceeds  of  such  other  sales.  .The  tenant  Wright  testified 
that  while  he  was  gathering  the  first  bale  of  cotton  and  before  he  had 
made  any  sale,  the  plaintiff  asked  him  if  he  was  going  to  sell  the  cotton 
or  hold  it,  and  where  he  was  going  to  sell  it ;  that  he  replied  that  he  was 
going  to  sell  it  at  Taylor,  and  the  plaintiff  instructed  him  to  deposit  the 
rent  money  in  the  Taylor  National  Bank.  Wright  further  testified  that 
before  selling  the  four  bales  of  cotton  involved  in  this  suit,  he  sold  three 
or  four  other  bales,  all  of  which  were  sold  in  Taylor,  except  one;  that 
he  sold  the  four  bales  in  controversy  to  the  defendant  Melasky  in  the 
town  of  Taylor  on  December  5,  1907,  and  that  he  deposited  the  rent 
monev  for  all  the  bales  sold  in  Tavlor  in  the  Tavlor  National  Bank,  as 
directed  by  plaintiff,  and  that  White,  the  plaintiff's  agent,  having  au- 
thority to  act  for  the  plaintiff,  and  knowing  that  he  had  made  such 
sales,  settled  with  him  for  rent  and  accepted  the  money  so  deposited  in 
the  Taylor  National  Bank.  He  also  testified  that  neither  the  plaintiff 
nor  his  agent  White  had  ever  objected  or  forbade  him  selling  the  cotton 
and  White  had  knowledge  of  the  fact  that  he  was  selling  it  at  different 
times.  Mrs.  Wright,  wife  of  the  tenant,  gave  testimony  to  the  effect 
that  a  day  or  two  before  her  husband  sold  the  four  bales  of  cotton  in 
controversy  to  the  defendant  Melasky,  the  plaintiff  stated  to  her.  in 
substance,  that  Wright  could  sell  the  cotton  wherever  he  desired.  The 
plaintiff  testified  that  he  made  no  such  statements  as  those  testified  to 
by  Wright  and  his  wife.  The  excluded  testimony  can  best  be  shown 
by  copying  from  the  bill  of  exception : 

"Be  it  remembered  that  on  the  trial  of  the  above  numbered  and  en- 
titled cause,  in  this  court  on  the  28th  day  of  October,  A.  D.  1909,  and 
while  E.  H.  White,  a  witness  for  plaintiff,  was  on  the  stand,  but  on  cross- 
examination  by  the  defendant  J.  Melasky,  the  following  proceedings  were 
had,  towit: 

"The  witness  was  handed  a  receipt  and  asked  by  attorney  for  Melasky 
if  Mr.  Church  did  not  work  for  plaintiff,  J.  M.  Jarrell,  at  his  store  at 
Laneport,  during  the  year  1907,  and  that  if  the  witness  was  not  familiar 
with  the  handwriting  of  Mr.  Church,  that  if  the  items  in  said  receipt 
were  not  the  same  as  the  last  two  in  the  I.  H.  Wright  rent  account  that 


i 

/ 


1910.]  Melasky  v.  Jarrell.  339 

he  had  testified  to,  and  that  if  these  amounts  were  not  deposited  by  I. 
H.   Wright    to    Mr.    Jarrell's   account    in   the    bank    at    Taylor,    and 
if  they    were    not    accepted    by    Mr.    Jarrell    as    rents    on    remnants 
of  cotton  sold   by  Wright  in   Taylor,  and  so  accepted   knowing  that 
they  had  been  sold  by  Wright?    To  all  and  each  of  said  questions  the 
plaintiff  interposed  objections  on  the  ground  that  it  appeared  that  these 
were  transactions  occurring  after  the  sale  of  the  four  bales  of  cotton  by 
Wright  to  Melasky,  and  after  this  suit  had  been  filed,  which  four  bales 
of  cotton  are  the  basis  of  this  suit,  and  that  any  transaction  or  dealing 
between  Wright  and  Jarrell,  occurring  after  the  sale  of  the  four  bales 
to  Melaskv,  would  be  immaterial  and  inadmissible.     In  answer  to  these 
objections,  the  defendant  J.  Melasky  stated  that  the  purpose  of  the  testi- 
mony was  to  show  the  dealings  of  the  plaintiff  with  the  tenant  I.  H. 
Wright,  in  permitting  him  to  sell  and  dispose  of  the  crop  of  cotton  raised 
by  him  on  plaintiff's  farm  during  said  year,  and  upon  the  issue  of  plain- 
tiff's implied  consent  for  the  tenant  to  sell  the  four  bales  of  cotton  to 
defendant  Melasky,  and  for  the  purpose  of  showing  ratification  of  all 
such  sales  so  made  by  Wright  by  his  accepting  the  proceeds  of  such  sales. 
And  that  the  defendant  Melasky  expected  to  show  and  could  prove  by 
the  witness  that  said  Mr.  Church  did  work  for  plaintiff  at  his  store  at 
Laneport  during  such  time,  that  Church  in  the  absence  of  witness,  at- 
tended to  plaintiff's  business,  that  this  was  a  receipt  given  to  I.  H. 
Wright,  signed  'J.  M.  Jarrell,  by  Church/  for  certain  rents  which  said 
Wright  had  paid  to  said  Church  for  said  Jarrell,  and  that  the  items  on 
said  receipt  were  the  same  as  the  last  two  appearing  on  the  rent  account, 
which  the  witness  had  testified  to  in  his  direct  examination,  that  such 
rents  were  for  remnants  of  cotton  which  Wright  had  sold  and  paid  the 
rents  in  the  same  way  that  he  did  the  rents  from  the  four  bales  of  cot- 
ton sold  to  Melasky,  viz.:  that  he  had  deposited  the  same  in  the  bank 
at  Taylor.     Which  objections  to  said  testimony  so  made  by  plaintiff 
were  sustained  by  the  court  and  the  defendant  was  not  permitted  to 
prove  by  said  witness  any  of  said  facts.    To  which  action  of  the  court  in 
so  sustaining  said  objections  and  in  refusing  to  allow  this  defendant  to 
prove  such  facts,  the  defendant  J.  Melasky  then  and  there  in  open  court 
excepted." 

We  think  the  court  erred  in  excluding  the  testimony  referred  to.  That 
a  landlord  may  so  act  as  to  waive  his  lien  upon  the  products  of  the  rented 
premises,  and  thereby  confer  power  upon  the  tenant  to  sell  such  products 
discharged  from  the  landlord's  lien,  even  without  an  express  waiver,  is 
well  settled  by  the  authorities.  (Gilliam  v.  Smither,  33  S.  W.,  984;  Me- 
Collum  v.  Wood,  33  S.  W.,  1087;  Planters'  Compress  Co.  v.  Howard, 
35  Texas  Civ.  App.,  300,  80  S.  W.,  119 ;  Planters  Compress  Co.  v.  Howard, 
41  Texas  Civ.  App.,  285,  92  S.  W.,  44.)  In  the  case  at  bar,  if  the  plain- 
tiff expressly  or  impliedly  authorized  Wright  to  sell  all  the  cotton  raised 
on  the  rented  premises  in  the  open  market  in  the  town  of  Taylor,  and 
instructed  him  to  deposit  his  portion  due  for  rent  to  the  plaintiff's  credit 
in  the  Taylor  National  Bank,  the  authorities  cited  hold  that  such  con- 
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duct  would  strongly  tend  to  show  a  waiver  of  his  landlord's  lien.  It  is 
true  that  the  excluded  testimony  related  to  the  sale  of  cotton  by  the 
tenant  made  subsequent  to  the  sale  of  the  four  bales  of  cotton  in  con- 
troversy in  this  suit,  but  the  defendant  Melasky  offered  to  prove,  not 
only  that  the  sales  in  question  were  made  like  all  the  others,  but  that 
the  plaintiff,  acting  through  his  authorized  agent,  as  he  had  done  in 
reference  to  previous  sales,  accepted  the  rent  money  deposited  to  his 
credit  in  the  Taylor  National  Bank.  Although  such  transactions  were 
subsequent  to  the  one  involved  in  this  suit,  and  may  have  been  subsequent 
to  the  institution  of  the  suit,  we  think  the  defendant  Melasky  had  the 
Tight  to  show  that  the  plaintiff  had  accepted  and  appropriated  to  his 
own  use  the  money  so  deposited  in  the  bank  for  his  benefit.  If  it  could 
be  held  that  as  the  sales  referred  to  were  made  after  the  suit  was  in- 
stituted they  are  in  the  nature  of  self-serving  conduct  on  behalf  of  the 
tenant  Wright,  an  answer  to  that  would  be  that  plaintiff's  agent,  know- 
ing that  the  sales  had  been  made,  accepted  for  the  plaintiff  the  rent 
money  which  had  been  deposited  in  the  bank.  The  excluded  testimony 
tended  to  show  a  waiver  of  the  lien  as  to  the  entire  crop  of  cotton. 

On  all  the  other  questions  presented,  we  rule  against  appellant;  but, 
for  the  reasons  stated,  and  on  account  of  the  error  referred  to,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Eailway  Company  of  Texas  v. 

G.  W.  Sharp. 

Decided  October  19,  1910. 

1. — Negligence — Fire — Repair  of  Building — Charge. 

Plaintiff,  a  section  foreman,  resided  in  the  section  house  of  the  railway 
adjoining  its  track,  being  permitted  to  occupy  it  without  charge,  to  board  sec- 
tion hands,  the  company  undertaking  to  keep  up  repairs  and  forbidding  him 
to  do  so.  He  sued  for  loss  of  household  goods  consumed  by  fire  communi- 
cated from  a  passing  engine.  Panes  of  glass  in  the  windows  were  broken  and 
might  admit  sparks.  Held,  that  a  charge  requested  by  defendant  that  it  was 
under  no  obligation  to  repair  the  house  and  that  its  condition  should  not  be 
considered  in  determining  plaintiff's  right  to  recover  was  properly  refused  (1) 
because  no  issue  as  to  plaintiff's  contributory  negligence  in  failing  to  repair 
was  made,  and  (2)  under  the  facts  defendant  was  under  obligation  to  repair 
the  house,  receiving  a  benefit  from  plaintiff's  occupancy  of  it,  and  its  failure, 
if  causing  the  loss  of  plaintiff's  property,  would  be  ground  for  holding  it  liable. 

2. — Negligence — Fire — Duty  as  to  Spark  Arresters. 

An  instruction  that  a  railway  company  was  bound  to  select  the  best  and 
most  approved  spark  arresters  was  erroneous,  its  duty  being  only  to  use  or- 
dinary care  to  select  the  best. 

8. — Fire — Contributory  Negligence. 

Plaintiff  having  the  right  to  occupy  a  section  house  adjacent  to  the  rail- 
way track  with  his  family,  was  not  guilty  of  contributory  negligence  in  keep- 
ing his  household  effects  in  such  proximity  to  passing  trains. 
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4. — Charge — Evidence. 

Evidence  considered  and  held  not  to  show  that  doors  and  windows  of  a 
house  in  proximity  to  a  railway  track  were  left  open  by  the  occupant,  or  to 
justify  a  charge  submitting  the  question  of  his  contributory  negligence  in  so 
doing. 

5. — Fire — Contributory  Negligence — Leaving  Boors  and  Windows  Open. 

The  proprietor  of  a  residence  in  proximity  to  a  railway  track  can  not 
be  considered  guilty  of  negligence  contributing  to  the  destruction  of  his  house- 
hold effects  by  leaving  doors  and  windows  open.  Such  use  is  necessary  in  the 
occupation  of  a  residence.  St.  Louis  Southwestern  Ry.  Co.  v.  Crabb,  80  S. 
W.,  408,  distinguished. 

6. — Fire — Locomotive  Engine — Burden  of  Proof  of  Negligence. 

Where  fire  was  shown  to  have  been  communicated  from  a  locomotive  en- 
gine, it  was  proper  to  charge  that  such  proof  threw  upon  defendant  using  it 
the  burden  of  showing  the  exercise  of  proper  precautions  against  the  escape 
of  sparks. 

7. — Amendment — Discretion  of  Court. 

It  is  within  the  discretion  of  the  trial  court  to  determine  whether  an 
amendment  to  the  pleadings  offered  after  announcement  of  ready  for  trial  comes 
too  late. 

8. — Pleading— Transfer  of  Claim  by  Plaintiff. 

A  plea  by  defendant  that  plaintiff  had  transferred  part  of  his  claim  for 
damages  to  another  is  insufficient  if  it  fail  to  show  that  such  transfer  was  made 
before  the  institution  of  the  suit. 

Appeal  from  the  District  Court  of  Coryell  County.  Tried  below  be- 
fore Hon.  J.  H.  Arnold. 

Scott,  Sanford  &  Ross  and  D.  C.  Woods,  for  appellant. — Receiving  no 
consideration  for  the  use  and  occupancy  of  said  house,  the  promise  to 
keep  such  house  or  any  part  thereof  in  repair  is  without  consideration 
and  not  binding.  Peticolas  v.  Thomas,  29  S.  W.,  166,  9  Texas  Civ.  App., 
442;  Strother  v.  DeWitt  (Mo.),  71  S.  W.,  1130;  Brin  v.  McGregor,  45 
S.  W.,  923 ;  Paddock  v.  Bray,  88  S.  W./  419,  40  Texas  Civ.  App.,  226 ; 
Flynn  v.  Hatton,  43  How.,  333 ;  Bronner  v.  Walter,  44  N.  Y.  Supp., 
583 ;  Taylor  v.  Lehman,  46  N.  E.,  84,  47  N.  E.,  230 ;  Wynne  v.  Haight, 
50  N.  Y*  Supp.,  187 ;  Boehrs  v.  Timmons,  63  N.  E.,  481 ;  Quinn  v.  Crowe, 
88  HI.  App.,  191 ;  Simkins  on  Contracts  and  Sales,  p.  37. 

A  railway  company,  in  the  operation  of  its  locomotive  engines,  is  not 
held  in  law  to  the  absolute  duty  to  equip  such  engines  with  the  most 
approved  spark  arresters  in  use,  but  is  only  required  to  use  ordinary 
care  to  provide  said  engines  with  such  appliances  to  prevent  the  escape 
of  sparks  therefrom.  Railway  Co.  v.  Goodnight,  32  Texas  Civ.  App., 
256;  Bailway  Co.  v.  Gentry,  74  S.  W.,  607;  Railway  Co.  v.  Mitchell, 
34  Texas  Civ.  App.,  394;  Bailway  Co.  v.  Carter,  95  Texas,  461:  Railway 
Co.  v.  Crabb,  80  S.  W.,  408;  Railway  Co.  v.  McLeod,  115  S.  W.,  85*; 
Bailway  Co.  v.  Hopkins,  80  S.  W.,  414;  Railway  Co.  v.  Dawson,  92 
S.  W.,  27 ;  Railway  Co.  v.  Xesbitt,  33  S.  W.,  280 ;  Railway  Co.  v.  Welch, 
86  Texas,  203 ;  Railway  Co.  v.  Wooldridge  &  Hamby,  126  S.  W.,  603. 
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When  the  defendant  company  has  overcome  the  prima  facie  case  made 
out  against  it,  it  is  entitled  to  the  verdict  and  judgment.  Railway  Co. 
v.  Gentry,  74  S.  W.,  607 ;  Railway  Co.  v.  Benson,  69  Texas,  409 ;  Smith 
v.  Railway  Co.,  73  S.  W.,  22 ;  Williams  v.  Atlantic  Coast  Line  Ry.,  53 
S.  E.,  448 ;  White  v.  N.  Y.  &  H.  R.  R.  Co.,  74  N.  E.,  1126 ;  Olmstead 
v.  Oregon  Short  Line,  76  Pac,  557 ;  L.  &  N.  R.  R.  Co.  v.  Sullivan  Tim- 
ber Co,  35  So.,  327  (Ala.). 

The  court  erred  in  failing  to  submit  to  the  jury  a  charge  upon  the 
issue  of  contributory  negligence.  St.  Louis  Southwestern  Ry.  Co.  v. 
Crabb,  80  S.  W.,  408 ;  T.  &  P.  Ry.  Co.  v.  Levi,*  59  Texas,  674 ;  Railway 
Co.  v.  Jagoe,  32  S.  W.,  717 ;  Allibone  v.  T.  &  P.  Ry.  Co.,  2  App.  C.  C, 
sec.  64;  Martin,  Wise  &  Fitzhugh  v.  Railway  Co.,  87  Texas,  117;  Mur- 
phy v.  Railway  Co.,  45  Wis.,  220,  30  Am.  Rep.,  721 ;  Chicago  &  Alton 
Ry.  v.  Pennell,  94  111.,  448;  Fero  v.  Railway  Co.,  22  N.  T.,  215;  Abbott 
Gin  Co.  v.  Missouri.  K.  &  T.  Ry.  Co.,  57  Texas  Civ.  App.,  263 ;  Indian- 
apolis &  C.  R.  Co.  v.  Paramore,  31  Ind.,  143;  Briant  v.  Detroit  L.  & 
N.  R.  Co...  104  Mich.,  307 ;  Collins  v.  N.  Y.  C.  &  H.  R.  Co.,  5  Hun.,  499 ; 
Memphis,  etc.,  Ry.  Co.  v.  Newman,  69  S.  W.,  269 ;  Mo.,  etc.,  Ry.  v.  Wylie, 
33  S.  W.,  772 ;  Sherman  v.  Greening,  73  S.  W.,  424. 

It  was  error  for  the  court  in  its  charge  to  place  the  burden  of  proof 
upon  the  defendant  to  show  that  it  was  free  from  negligence.  Railway 
Co.  v.  Nesbitt,  11  Texas  Civ.  App.,  608;  Telegraph  Co.  v.  Bennett,  1 
Texas  Civ.  App.,  558 :  Railway  Co.  v.  Harriett,  80  Texas,  73 ;  Railway 
Co.  v.  Hudson,  77  Texas,  494;  Railway  Co.  v.  McGowan,  73  Texas, 
355;  Railway  Co.  v.  Taylor,  79  Texas,  104. 

RICE,  Associate  Justice.— On  the  29th  of  September,  1906,  plain- 
tiff was  in  the  employ  of  appellant  as  a  section  foreman,  and,  together 
with  his  family,  lived  in  a  section  house  near  Gatesville,  the  same  being 
situated  on  the  right  of  way  near  appellant's  railway.  On  said  date 
said  house  was  consumed  by  fire,  alleged  to  have  been  caused  by  sparks 
emitted  from  a  passing  engine,  and  this  action  was  brought  to  recover 
damages  for  the  destruction  of  plaintiffs  household  goods  and  effects. 
There  was  a  recovery  in  the  sum  of  $1000. 

After  a  general  demurrer,  general  denial  and  special  answer  settinff 
up  that  appellant's  engine  was  equipped  with  the  best  and  most  approved 
spark  arresters,  and  that  it  had  exercised  ordinary  care  to  keep  the  same 
in  repair,  and  ordinary  care  in  the  operation  thereof,  defendant  inter- 
posed a  plea  of  contributory  negligence  to  the  effect  that  plaintiff  knew 
that  the  house  wherein  his  goods  were  situated  was  near  the  Tailwav 
company's  track  and  that  passing  trains  would  likely  emit  sparks,  which 
would  set  fire  thereto;  but  that  notwithstanding  said  knowledge,  he  per- 
mitted his  household  goods  to  remain  therein,  and  that  but  for  such  con- 
tributory negligence  upon  his  part  said  goods  would  not  have  been  de- 
stroyed; and  further  that  he  was  guilty  of  contributorv  negligence  in 
leaving  the  doors  and  windows  in  the  second  story  of  said  house  on  the 
side  next  to  the  railway  open,  with  the  knowledge  that  defendant's 
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engines  would  emit  sparks  when  operated  along  by  said  house,  and 
thereby  set  said  goods  afire;  and,  notwithstanding  said  knowledge,  he 
negligently  permitted  said  doors  or  windows,  or  some  of  them,  to  be 
open  at  the  time  when  said  engine  was  operated  along  said  railway. 

Plaintiff  as  appears  from  the  evidence  was  not  required  to  live  in  the 
house,  but  was  allowed  to  do  so,  and  it  was  shown  that  he  boarded  the 
section  hands,  which  was  a  duty  imposed  upon  him  by  the  company.  He 
paid  no  rent  for  the  house,  and  it  further  appeared  that  he  was  not  re- 
quired to  repair  the  same,  but  forbidden  from  doing  so,  it  being  stated 
at  the  time  of  his  employment  by  his  superiors  that  the  company  would 
do  this.  At  the  time  of  the  fire,  panes  of  glass  were  out  of  several  of 
the  windows,  through  which  sparks  could  have  passed. 

The  court  refused  to  give  two  special  charges,  to  the  effect  that,  under 
the  circumstances  in  evidence,  the  defendant  was  under  no  obligation 
or  duty  to  keep  said  section  house  or  any  part  thereof  in  repair;  and 
therefore,  that  in  considering  the  question  whether  the  plaintiff  had  the 
right  to  recover,  the  jury  should  not  take  into  consideration  the  condition 
of  said  house.  These  charges  were  submitted  under  the  view,  as  con- 
tended by  appellant,  that  as  it  received  no  consideration  for  the  use  of 
the  house,  it  was  therefore  under  no  obligation  or  duty  to  keep  the  same 
in  repair.  We  think  these  charges  were  properly  refused  (1)  because 
there  was  no  plea  of  contributory  negligence  based  upon  the  failure  of 
plaintiff  to  keep  the  house  in  repair;  and  (2)  because,  even  if  there  had 
been,  we  believe  it  was  the  duty  of  the  railway  company,  under  the  facts 
in  evidence,  to  make  the  necessary  repairs ;  and  if  injury  resulted  on  ac- 
count of  its  negligent  failure  to  do  so,  it  seems  to  us  it  would  be  liable. 
While  it  is  true  it. received  no  rent  therefor,  yet  it  was  a  benefit  to  the 
company  for  plaintiff  to  live  in  said  house  and  board  the  section  hands. 
It  was  no  doubt  erected  by  it  for  the  purpose  of  a  residence  for  its  sec- 
tion^ foreman  and  hands.  This  within  itself  would  be  sufficient  consid- 
eration. We  therefore  overrule  the  assignments  complaining  of  the  ac- 
tion of  the  court  in  this  respect. 

The  couTt,  in  several  paragraphs  of  its  main  charge,  expressly  told 
the  jury  araongr  other  things,  that  it  was  the  dutv  of  appellant  to  equip 
its  engines  with  the  best  and  most  approved  spark  arresters  in  use,  and 
to  use  ordinary  care  in  maintaining  the  same  in  good  repair;  and  if  the 
jury  believed  that  it  failed  to  do  so,  plaintiff  was  entitled  to  recover. 
Defendant  requested  two  special  charges,  which  were  refused,  to  the 
effect  that  appellant  was  only  required  to  use  ordinary  care  to  equip 
its  engines  with  the  best  and  most  approved  spark  arrestees,  and  to  use 
ordinary  care  to  keep  the  same  in  repair,  etc.  Then,  if  they  so  found, 
the  burden  would  be  upon  the  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  the  agents  and  servants  of  defendant  operating  said 
engine  were  guilty  of  some  act  of  commission  or  omission  which  an 
ordinarily  prudent  person  would  not  have  done,  and  that  such  act,  if 
any,  was  the  proximate  cause  of  the  burning  of  plaintiff's  property,  and 
unless  the  plaintiff  had  done  so,  they  should  find  a  verdict  for  the  de- 
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fendant  company.  As  we  understand  the  law,  the  absolute  duty  is  not 
imposed  upon  a  railway  company  to  use  the  best  equipped  and  most  ap- 
proved spark  arresters,  but  they  are  only  required  to  use  ordinary  care 
to  select  such.  Therefore,  it  was  error  for  the  court  to  give  the  charges 
excepted  to  and  to  have  refused  those  requested.  We  do  not  believe 
that  the  error  was  invited  or  cured  by  the  special  charge  given.  See 
St.  Louis  S.  W.  By.  Co.  v.  Goodnight,  32  Texas  Civ.  App.,  256,  74  S. 
W.,  583 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Gentry,  74  S.  W.,  607 ;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Mitchell,  34  Texas  Civ.  App.,  394,  79  S.  W.,  94; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Carter,  95  Texas,  461;  St.  Louis  S.  W. 
Ry.  Co.  v.  Crabb,  80  S.  W.,  408 ;  Texas  &  P.  Ry.  Co.  v.  Wooldridge  & 
Hamby,  126  S.  W.,  603 ;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Jordan, 
82  S.  W.,  791 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Webb,  20  Texas  Civ.  App., 
431,  49  S.  W.,  526. 

We  do  not  think  that  the  plaintiff  was  guilty  of  any  negligence  on 
account  of  the  fact  that  he  allowed  his  household  effects  to  remain  in 
the  section  house  with  the  knowledge  that  passing  trains  might  emit 
sparks,  and  set  fire  thereto.  He  had  the  right  to  occupy  the  house  with 
his  family,  notwithstanding  this  knowledge,  and  therefore  was  not  guilty 
of  any  negligence  in  so  doing.  Appellant's  special  charge,  based  on 
this  phase  of  the  case,  was  properly  refused. 

Nor  do  we  believe  the  court  erred  in  refusing  to  give  appellant's  special 
charge  to  the  effect  that  if  plaintiff  left  the  doors  and  windows  open, 
by  reason  of  which  his  household  effects  were  set  on  fire  by  sparks  emitted 
from  passing  trains,  that  then  he  would  not  be  entitled  to  recover.    It 
is  true  that  this  phase  of  the  case  was  set  up  as  contributory  negligence. 
There  was,  however,  in  our  judgment,  no  evidence  that  would  justify 
the  submission  of  this  issue.    Both  plaintiff  and  his  wife  testified  that 
the  doors  and  windows  were  closed  at  the  time  the .  train  which  is  sup- 
posed to  have  set  the  house  on  fire,  passed,  and  there  was  no  evidence 
controverting  their  testimony.    It  is  true  that  one  witness  testified  that 
when  he  arrived  at  the  scene  he  saw  smoke  coming  out  from  one  of  the 
doors.    It  is  not  stated,  however,  when  he  arrived  upon  the  scene,  and 
from  aught  that  appears  from  the  record,  the  door  may  have  fallen  in 
hv  the  time  of  his  arrival.    But,  apart  from  this,  we  are  inclined  to  be- 
lieve that  plaintiff  would  not  have  been  guilty  of  contributory  negligence 
by  merely  leaving  the  doors  or  windows  of  his  house  open.    We  think 
this  case  in  this  respect,  even  if  there  was  testimony  showing  that  the 
doors  were  open,  could  easily  be  distinguished  from  the  case  of  St.  Louis 
Southwestern  Ry.  Co.  v.  Crabb,  supra.    In  that  case  a  barn  stored  with 
oats,  situated  about  fifty  feet  from  the  railroad  adjoining  the  right  of 
way,  was  left  open,  thereby  exposing  the  oats  within  to  flying  sparks. 
There  was  no  necessity  to  keep  the  barn  open ;  and  it  might  often  be 
held  negligence  to  leave  open  a  barn  or  other  like  building  stored  with  in- 
flammable material  adjoining  the  right  of  way  of  a  railway.     But  the 
same  rule  in  our  judgment  would  not  be  applied  to  a  residence,  because 
the  latter  can  not  be  beneficially  used  or  enjoyed  without  often  leaving 
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its  doors  and  windows  open,  especially  in  the  summer  season.    We  there- 
fore think  this  charge  was  properly  refused. 

We  overrule  appellant's  contention  with  reference  to  the  charge  im- 
properly imposing  the  burden  of  proof  upon  appellant,  because  we  are 
inclined  to  think  that  it  accords  with  the  authorities  upon  this  subject. 

After  an  announcement  of  ready  on  the  part  of  plaintiff,  counsel  for 
appellant  asked  leave  to  withdraw  its  answer  and  add  thereto  the  follow- 
ing: "Answering  further,  if  required,  defendant  alleges  and  shows  to 
the  court  that  plaintiff  has  heretofore  assigned  and  transferred  to  an 
insurance  company,  the  name  of  which  is  unknown  to  defendant,  his 
interest  in  the  claim  set  up  and  alleged  by  him  herein  to  the  extent  of 
$750,  and  to  the  extent  of  said  amount  in  said  claim  plaintiff  now  owns 
no  interest  whatever,  and  therefore,  to  such  extent,  can  not  maintain 
this  suit."  This  was  stricken  out  on  exception  of  plaintiff,  which  action 
of  the  court  is  excepted  to  as  error  by  appellant.  It  was  within  the  sound 
discretion  of  the  court  to  say  whether  this  proffered  pleading  came  too 
late  or  not.  Besides  this,  the  plea  does  not  allege  that  the  transfer  was 
made  prior  to  the  institution  of  the  suit,  for  either  of  which  reasons  the 
court  might  have  properly  sustained  the  exception. 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  P.  E.  Dooley. 

Decided  October  19,  1910. 

1. — Argument  of  Counsel. 

Argument  of  counsel  considered  and  held  improper  and  its  permission  by 
the  court  reversible  error,  it  being  an  inflammatory  appeal  to  passion,  and  in- 
voking a  punishment  of  defendant  with  damages  because  of  false  attacks  on 
plaintiff's  evidence. 

2. — Misconduct  of  Counsel. 

Conduct  of  counsel  for  plaintiff  in  interrupting  comments  of  opposing 
counsel  on  his  failure  to  introduce  testimony  by  offers  to  now  produce  it  and 
intimations  that  it  would  be  favorable  to  plaintiff  if  produced,  held  improper 
and  ground  for  reversal. 

3.— Evidence — Cross-examination — Medical  Expert — Use  of  Books. 

On  cross-examination  of  a  medical  expert  counsel  should  be  permitted  to 
use  extracts  from  medical  books,  not  for  the  purpose  of  making  their  state- 
ments evidence,  but  to  test  the  qualifications  of  the  witness  and  weight  to  be 
given  to  his  testimony. 

4.— Evidence — Custom. 

Plaintiff  having  testified  that  he  had  been  neglected  by  the  physicians  in 
a  railroad  hospital  several  years  before,  and  such  physicians  having  no  recol- 
lection of  his  ease  or  treatment,  it  was  permissible  for  defendant  to  show  that 
their  custom  was  to  give  prompt,  careful  and  proper  attention  to  patients. 

5.— Evidence — Force  of  Collision — Res  Gestae. 

Plaintiff,  a  brakeman,  having  testified  that  by  a  collision  of  trains  he  was 
violently  thrown  from  the  coach  platform  some  distance  inside  the  car,  it  was 
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permissible  as  part  of  the  res  gestae  for  defendant  to  show  the  effect  of  the 
collision  on  passengers  in  such  coach  and  that  no  one  else  was  injured  there. 

6. — Evidence — Expert — Pees. 

Plaintiff  not  being  entitled  to  recover  as  damages  the  fees  paid  to  experts 
to  obtain  their  evidence,  the  opinion  of  such  expert  as  to  the  reasonableness  of 
the  fee  which  he  charged  plaintiff  was  immaterial,  and  should  have  been  ex- 
cluded on  objection. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Terry,  Cavin  &  Mills,  Wright  &  Wynn,  Joseph  Spence,  Jr.,  and  Chas. 
K.  Lee,  for  appellant. — The  use  of  such  language  as  is  complained  of 
has  been  repeatedly  condemned  by  our  courts.  Willis  v.  McNeill,  57 
Texas,  473;  P.  W.  &  D.  C.  v.  Hays,  51  Texas  Civ.  App.,  114;  Col.  Canal 
Co.  v.  McFarland,  50  Texas  Civ.  App.,  92;  Railway  Co.  v.  Cooper,  70 
Texas,  440 ;  Railway  Co.  v.  Jarrell,  60  Texas,  267 ;  Railway  Co.  v.  Jones, 
73  Texas,  236 ;  M.  fc.  &  T.  v.  Cherry,  47  Texas  Civ.  App.,*  232 ;  G.  H.  & 
S.  A.  v.  Washington,  42  Texas  Civ.  App.,  380 ;  T.  &  P.  v.  Beezeley,  46 
Texas  Civ.  App.,  108;  Railway  Co.  v.  Musick,  33  Texas  Civ.  App.,  177; 
W.  U.  Tel.  Co.  v.  Smith,  113  S.  W.,  766;  52  Texas  Civ.  App.,  107;  C. 
R.  I.  &  T.  v.  Jones,  81  S.  W.,  60. 

An  attempt  to  appeal  to  prejudice  by  arraying  the  rich  against  the 
poor — improper.  C.  R.  I.  &  T.  v.  Langston,  19  Texas  Civ.  App.,  568, 
92  Texas,  709;  Railway  Co.  v.  Jarrell,  60  Texas,  267;  Dillingham  v. 
Scales,  78  Texas,  205. 

Improper  for  counsel  to  testify  or  argue  facts  not  in  evidence.  M.  K. 
ft  T.  v.  Walden,  46  S.  W.,  87 ;  Fordyce  v.  Withers,  1  Texas  Civ.  App., 
540 ;  M.  K.  &  T.  v.  Woods,  25  S.  W.,  742 ;  T.  &  S.  Ry.  v.  O'Brien,  18 
Texas  Civ.  App.,  690;  Whittaker  v.  Thayer,  110  S.  W.,  787;  Rotan  v. 
Maegden,  59  S.  W.,  585,  24  Texas  Civ.  App.,  558 ;  Railway  Co.  v.  Musick, 
33  Texas  Civ.  App.,  177;  Railway  Co.  v.  Jarrell,  60  Texas,  267;  C.  R.  I. 
&  T.  v.  Jones,  81  S.  W.,  60 ;  Ft.  W.  &  D.  C.  v.  Jones,  81  S.  W.,  60 ;  Ft. 
W.  &  D.  C.  v.  Burton,  25  Texas  Civ.  App.,  63. 

A  medical  expert  may  be  cross-examined  generally  as  to  the  views  of 
standard  medical  works,  for  the  purpose  of  testing  his  knowledge  and 
capacity.  G.  C.  &  S.  F.  v.  Farmer,  102  Texas,  235 ;  Egan  v.  Drv  Dock  R. 
R.  Co./ 12  App.  Div.  (N.  Y.),  556;  Henderson  v.  State,  19  Neb.,  262; 
Hess  v.  LouTy,  122  Ind.,  225;  Fisher  v.  So.  Pac.  Ry.  Co.,  89  Cal.,  399. 

Odell  &  Johnson,  Hill  &  Lee,  and  O.  T.  Plummer,  for  appellee. — The 
proof  of  plaintiff's  injury  was  sufficient.  Beaumont  Traction  Co.  v. 
Happ,  57  Texas  Civ.  App.,  427;  M.  K.  &  T.  Ry.  Co.  v.  Hendricks,  49 
Texas  Civ.  App.,  314;  T.  &  G.  X.  Ry.  Co.  v.  Williams,  55  Texas  Civ. 
App.,  176;  Ziekme  v.  Miller,  117  S.  W.,  1010;  M.  K.  &  T.  Rv.  Co.  v. 
Jones,  117  S.  W.,  1010. 

Defendant  was  not  prejudiced  by  the  argument.  G.  H.  &  S.  A.  Ry. 
Co.  v.  Smith,  93  S.  W.,  187 ;  G.  II.  &  S.  A.  Rv.  v.  Smith,  100  Texas,  267. 
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It  is  the  rule  in  this  State  not  to  reverse  the  judgment  of  a  court,  even 
on  account  of  improper  language  by  counsel  unless  the  preponderance 
of  the  evidence  seems  to  be  against  the  verdict  or  the  damages  too  ex- 
cessive. G.  H.  &  S.  A.  By.  Co.  v.  Smith,  93  S.  W.,  187 ;  G.  H.  &  S.  A.  By. 
Co.  v.  Smith,  100  Texas,  267;  Bailway  Co.  v.  Irvin,  64  Texas,  529; 
Willis  v.  Lowrey,  66  -Texas,  540 ;  Blum  v.  Simpson,  66  Texas,  84 ;  Sin- 
clair v.  Stanley,  69  Texas,  718;  Bailway  Co.  v.  Jones,  73  Texas,  232; 
McClain  v.  Paschal,  74  Texas,  27;  Welborne  v.  Downing,  73  Texas,  530; 
Belknap  v.  State,  56  S.  W.,  252 ;  M.  K.  &  T.  By.  Co.  v.  White,  80  Texas, 
209 ;  Galveston,  etc.,  By.  Co.  v.  Crosskill,  6  Texas  Civ.  App.,  160 ;  Lewis 
v.  Alexander,  31  S.  W.,  417 ;  Mullen  v.  G.  H.  &  S.  A.  By.  Co.,  92  S.  W., 
1000 ;  Prather  v.  McClelland,  28  S.  W.,  94. 

BICE,  Associate  Justice. — This  suit  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sustained  by 
him  in  a  rear-end  collision  between  the  passenger  train  upon  which  he 
was  working  at  the  time  as  a  brakeman,  and  one  of  appellant's  freight 
trains,  at  Belton  Junction  on  January  20,  1905,  and  for  which  he  re- 
covered judgment  in  the  sum  of  $6000. 

It  is  conceded  on  the  part  of  appellant  that  the  company  was  at  fault 
for  the  collision,  and  the  only  question  urged  by  it,  both  here  and  in 
the  court  below,  to  defeat  a  recovery  was  that  appellee  was  not  in  fact 
injured  thereby. 

Without  undertaking  to  give  a  resume  of  the  evidence,  suffice  it  to 
say  that  appellee  was  the  only  witness  upon  whose  statements  the  ver- 
dict could  be  predicated  as  to  tlte  fact  of  injury  at  the  time  of  the  col- 
lision, and  at  the  trial  the  plaintiff  rested  upon  the  introduction  of  his 
evidence.  In  rebuttal,  however,  he  offered  testimony  of  his  own  physician 
who  examined  him  shortly  after  the  accident,  and  whose  testimony  con- 
firmed and  corroborated  that  of  plaintiff  relative  to  the  character,  ex- 
tent and  permanent  effect  of  the  injuries  complained  of.  But,  on  the 
other  hand,  appellant,  by  several  eye-witnesses  at  the  time  of  the  oc- 
currence, showed  that  plaintiff,  while  sustaining  a  fall  at  the  time  of 
the  collision,  was  not  in  fact  hurt ;  and  by  the  testimony  of  four  expert 
physicians,  some  of  whom  examined  him  shortly  after  the  accident, 
showed  that  he  was  not  seriously  injured,  and  that  the  injury  complained 
of  was  not  permanent.  Appellant  likewise  offered  testimony  to  the 
effect  that  plaintiff,  between  the  time  of  the  accident  and  that  of  the 
trial,  had  been  engaged  in  the  performance  of  work  which  it  contended 
he  would  have  been  unable  to  perform  had  he  been  injured  as  claimed; 
and  there  were  other  witnesses  for  appellant  who  testified  to  facts,  acts 
and  circumstances  tending  to  show  that  he  was  feigning  his  injuries. 
So  that  the  issue  of  whether  plaintiff  was  injured  at  all  or  not,  was 
clearly  made  and  closely  contested  between  the  parties. 

Among  the  reasons  assigned  for  a  reversal  of  this  case  is  that  one  of 
the  counsel  for  plaintiff  during  his  closing  argument  appealed  to  the 
passions  and  prejudices  of  the  jury,  as  well  as  made  statements  not  sup- 
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ported  by  the  record,  which  it  is  claimed  wrung  from  them  a  verdict  for 
plaintiff  to  which  he  was  not  in  fact  entitled  under  the  evidence,  but  is 
contrary  to  the  great  preponderance  thereof,  and  reflects,  instead  of  the 
law  and  the  evidence>  the  passions  and  prejudices  of  the  jury  aroused  by 
his  impassioned  and  unwarranted  appeal.  There  were  twenty-one  bills 
of  exception  reserved  by  appellant  during  the  closing  argument.  We 
will  not,  however,  undertake  to  determine  whether  all  of  them  are  well 
taken,  but  will  confine  our  discussion  to  such  of  them  as  we  think  are 
in  violation  of  the  law  and  transgress  the  rules  so  often  laid  down  by  our 
courts  in  this  respect. 

Among  other  things  counsel  in  his  closing  address  said:  "The  law 
says  he  (meaning  plaintiff)  is  entitled  to  recover  in  this  case.  Through 
all  the  years  of  the  future  he  is  entitled  to  recover.  Don't  send  him  away 
from  here  disgraced,  a  malingerer  among  his  fellow  citizens.  I  would 
stay  in  the  jury  room  until  I  rot  and  the  ants  carry  me  out  of  the  window 
before  I  would  do  it.  You  are  not  going  to  do  it.  The  gentlemen  of 
the  Santa  Fe  Eailroad  don't  compromise  his  rights.  He  is  entitled  here 
to  damages.  Twelve  or  fifteen  thousand  dollars  will  not  compensate 
him  for  his  injuries  and  all  the  years  he  may  live.  It  will  not  compen- 
sate him  for  all  the  injuries  he  has  suffered  in  this  case  by  liars  who  have 
come  here  to  tell  how  he  acted  when  he  was  not  present  here,  but  some- 
where else.     We  deserve  damages  for  that." 

He  further  said:  "Gqntlemen,  is  it  necessary  to  destroy  the  reputa- 
tion, the  character  and  the  standing  of  a  citizen  of  Tom  Green  County 
by  bringing  men  here  to  swear  to  facts  that  never  occurred  ?  Is  it  ?  Tom 
Green  County  of  blessed  memory!  My  father  when  he  was  a  young 
man  enlisted  with  Tom  Green.  Old  Tom  Green  of  blessed  memory  in 
the  cause  of  the  Confederacy  and  the  delight  of  himself  all  the  times 
of  his  life.  I  have  always  thought  of  Tom  Green  County,  and  can  it 
be  that  the  citizens  of  Tom  Green  County  will  permit  liars  to  come  and 
tear  away  the  reputation  of  men  even  of  the  Santa  Fe  Railroad  Com- 
pany, with  all  its  miles  and  millions  at  their  backs  ?9 

Again:  "The  issue  in  this  case  is  whether  the  powerful  influence  of 
the  mighty  corporation  will  prevail  or  whether  the  individuals  may  have 
justice  in  contests  with  them." 

Further  he  said :  "To  show  you  the  power  of  the  railroad  and  what  a 
poor  man  is  up  against,  or  what  any  man  is  up  against,  there  is  a  suit 
against  the  Santa  Fe  Railroad  Company  and  on  trial  they  asked  why 
we  did  not  bring  Dr.  Braswell  here.  Well,  we  haven't  got  money  enough 
to  bring  every  doctor.  They  have  known  for  a  year  and  a  half  or  two 
years  that  Braswell  examined  this  man.  If  they  wanted  Braswell  they 
could  get  him,  if  it  is  in  Dooley's  depositions/'  Said  last  remarks  were 
excepted  to  because  they  were  an  appeal  to  the  prejudices  of  the  jury; 
that  it  was  an  effort  to  array  a  poor  man  against  a  rich,  and  to  create  an 
impression  that  this  was  an  unequal  fight,  and  that  the  plaintiff  could  not 
cope  with  the  charged  wealth  of  the  defendant;  and  further,  because 
there  was  no  evidence  before  the  jury  as  to  how  long,  if  at  all,  the  de- 
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fendant  had  known  what  Braswell  knew,  or  that  it  had  ever  known  what 
his  testimony  would  be;  and  defendant  then  and  there  requested  the 
court  to  charge  the  jury  to  disregard  these  remarks,  which  it  declined 
to  do.  Thereupon  counsel  for  plaintiff,  immediately  upon  the  ruling  of 
the  court,  stated  to  the  jury :  "They  asked  us  why  we  didn't  have  Bras- 
well.    I  tell  them  thev  have  known  for  a  vear  and  a  half  that  Braswell 

ml  m/ 

examined  this  man.  They  have  the  regular  trains  and  the  specials ;  they 
can  bring  them.  It  would  break  a  prosperous  man  to  compete  with  them 
in  the  trial  of  a  case.  Now  let  us  see  about  Braswell.  They  didn't  bring 
Braswell  here.  Didn't  bring  the  other  doctor  here."  This  was  also 
excepted  to  with  the  request  that  the  court  instruct  the  jury  not  to  con- 
sider it,  which  was  refused. 

Further,  while  Mr.  Lee  of  counsel  for  appellant,  in  his  argument  to 
the  jury,  was  commenting  on  the  failure  of  the  plaintiff  to  take  the  depo- 
sition er  produce  the  testimony  of  Dr.  Braswell,  who  had  examined  plain- 
tiff at  Cleburne,  counsel  for  plaintiff  was  permitted,  over  objection,  to 
interrupt  him  with  the  question  "Are  you  willing  that  I  may  read  to 
the  jury  now  the  report  made  to  me  by  Dr.  Braswell  as  to  Dooley's  con- 
dition when  he  examined  him?"  It  was  urged  that  this  question  was 
improper,  because  such  report  was  not  admissible  in  evidence  because 
the  testimony  had  closed  and  the  parties  were  only  entitled  to  argue  the 
case  on  the  basis  of  the  testimony  that  had  been  produced,  or  the  failure 
to  produce  testimony,  where  such  failure  formed  a  legitimate  basis  for 
argument,  and  counsel  for  plaintiff  had  no  right  by  such  question  to 
create  in  the  minds  of  the  jury  the  impression  that  Braswell's  testimony 
would  have  been  favorable  to  plaintiff,  and  had  no  right,  in  effect,  as 
he  did,  to  testify  by  this  question  that  he  had  a  statement  from  the  said 
Braswell  that  was  favorable  to  the  plaintiff." 

Again,  while  appellant's  counsel  Wright  and  Lee  were  each  comment- 
ing on  the  absence  of  Mrs.  Dooley's  (plaintiffs  wife)  testimony,  and 
calling  the  jury's  attention  to  that  fact,  it  having  been  shown  that  she 
was  eight  months  advanced  in  pregnancy,  which  fact  must  have  been 
known  to  plaintiff  and  his  counsel  at  least  for  several  months,  and  they 
could  have  easily  taken  her  deposition ;  thereupon  plaintiff's  counsel  was 
allowed  to  interrupt  appellant's  counsel  with  the  question  "Are  you  will- 
ing to  take  Mrs.  Dooley's  testimony  tonight,  with  a  stenographer  of  your 
own  selection?"  Whereupon  counsel  for  appellant  excepted  on  the 
ground  that  such  proposal  was  improper,  and  that  as  the  testimony  had 
closed,  plaintiffs  counsel  had  no  right  to  attempt  to  meet  his  argument 
on  a  legitimate  deduction  sought  to  be  drawn  from  their  failure  to  take  her 
deposition  at  proper  time,  by  such  suggestion  and  question,  and  in  addition 
requested  the  court  to  charge  the  jury  to  disregard  such  question  and 
tender  of  said  counsel,  which  the  court  declined  to  do.  It  appeared  from 
the  evidence  that  Dr.  Linn,  a  resident  physician,  at  the  instance  of  plain- 
tiff, had  examined  him  in  connection  with  the  physician  who  did  testify 
in  his  behalf,  but  said  Linn  was  not  used  as  a  witness  in  the  case.  Coun- 
sel for  appellant  commented  upon  this  failure  upon  the  part  of  plain- 
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tiff  to  use  the  testimony  of  said  Linn,  and  during  said  closing  argument, 
said  counsel  for  plaintiff,  replying  thereto  said :  "They  have  asked  why 
we  didn't  take  Dr.  Braswell's  (depositions)  and  did  not  put  Dr.  Linn 
on  the  stand.  Gentlemen  of  the  jury,  if  they  will  agree  to  it,  I  will  let 
Dr.  Linn,  or  whatever  his  name  is,  write  the  verdict  of  this  case,  will 
you?"  (The  last  question  "Will  you?"  being  addressed  to  defendant's 
counsel.)  When  these  remarks  were  objected  to  by  counsel  for  appel- 
lant as  being  improper,  wholly  unwarranted  and  an  abuse  of  the  priv- 
ileges of  argument,  and  an  unwarranted  reply  to  the  criticisms  by  defend- 
ant's counsel  of  the  plaintiff  for  not  putting  Dr.  Linn  on  the  stand  after 
they  had  caused  him  to  examine  the  plaintiff,  counsel  for  plaintiff  re- 
plied :  "I  have  practiced  law  19  years  and  have  never  been  criticised  in 
my  life  in  a  closing  argument,  even  in  four  death  penalty  cases."  And 
when  this  last  remark  was  excepted  to  by  counsel  for  appellant,  plain- 
tiff's counsel  continuing  said :  "If  you  want  Dr.  Linn  on  the  stand,  we 
will  send  for  him,"  This  remark  was  likewise  excepted  to,  because  the 
testimony  had  closed,  the  witnesses  had  been  discharged,  and  the  closing 
argument  was  being  made;  and  therefore  it  was  improper  by  thus  mak- 
ing a  tender,  to  create  in  the  minds  of  the  jury  the  impression  that  Linn 
would  have  testified  favorably  to  them,  when  they  had  had  the  oppor- 
tunity to  put  him  on  the  stand  and  let  the  jury  weigh  his  testimony.  In 
addition  to  duly  excepting  to  all  of  said  argument  and  conduct  of  coun- 
sel during  the  progress  of  the  case,  appellant  presented  and  requested 
a  special  charge  telling  the  jury  that  such  interruptions  of  counsel  and 
intimations  as  made  by  them  were  improper,  and  that  they  should,  as 
far  as  possible,  eliminate  the  same  from  their  consideration,  and  not  be 
controlled  and  influenced  therebv.    This  was  also  refused. 

The  first  bill  taken,  it  seems  to  us,  shows  that  counsel  for  appellee 
sought  to  obtain  probably  a  larger  verdict  than  he  thought  the  facts 
would  warrant  as  a  punishment  to  appellant  for  bringing  persons  whom 
he  called  liars  to  sustain  their  contention.  It  is  not  the  object  of  the  law 
to  give  damages  by  way  of  punishment  for  actual  injury  suffered  by 
reason  of  negligence,  but  only  as  compensation  therefor.  This  being- 
true,  it  is  improper,  we  think,  for  counsel  to  tell  the  jury  or  to  intimate, 
as  was  seemingly  done  here  that  appellant  should  be  punished  by  assessing 
damages  for  bringing  false  witnesses  to  testify  in  their  behalf,  if  such 
in  fact  was  the  case.  See  Western  U.  Tel.  Co.  v.  Smith,  113  S.  W.,  766 ; 
Texas  C.  R.  Co.  v.  Ploedger,  81  S.  W.,  754. 

We  think  the  remaining  bills  as  above  outlined,  show  an  unwarranted 
departure  from  the  rules  of  law,  which  require  counsel  in  their  address 
to  the  jury  to  Temain  within  the  record  and  discuss  only  matters  that 
are  presented  thereby.  While  we  do  not  believe  in  abridging  the  right 
of  counsel  to  draw  all  legitimate  and  proper  deductions  from  the  facts 
in  evidence,  still  we  do  not  feel  that  they  should  be  allowed,  as  shown 
by  this  record,  to  make  inflammatory  and  impassioned  appeals  to  juries, 
unwarranted  bv  the  evidence,  the  tendencv  of  which  is  to  arouse  their 
sympathy  or  create  an  unjust  prejudice  against  a  party  litigant.    When 
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such  transgressions  as  are  shown  here  are  permitted,  it  is  impossible 
for  us  to  say  what  effect  they  may  have  had  upon  the  jury  in  securing  a 
verdict.  And  while,  in  view  of  another  trial,  we  will  refrain  from  a  dis- 
cussion of  the  facts,  still,  we  are  impressed  with  the  belief  that  it  is 
highly  probable  that  the  argument  of  counsel  as  complained  of,  may 
have  had  much  to  do  with  obtaining  the  result.  We  therefore  sustain 
the  objections  made.  (Chicago,  B.  I.  &  T.  By.  Co.  v.  Langston,  19  Texas 
Civ.  App.,  568,  47  S.  W.,  1027;  48  S.  W.,  610;  Chicago,  B.  I.  &  T.  By. 
Co.  v.  Langston,  9  Texas,  709,  51  S.  W.,  331 ;  Texas  &  St.  L.  By.  Co. 
v.  Jarrell,  60  Texas,  267;  Dillingham  v.  Scales,  78  Texas,  205.  See 
also,  Chicago,  B.  I.  &  G.  B.  B.  Co.  v.  Swann,  127  S.  W.,  1164.) 

Xor  can  we  approve  the  conduct  of  counsel  for  plaintiff,  as  shown  by 
the  above  bills  in  interrupting  counsel  for  appellant  while  he  was  ad- 
dressing the  jury  in  the  manner  allowed,  because  it  appears  from  the 
record  that  his  deductions  and  conclusions  were  proper;  that  is  to  say, 
we  think  counsel  had  the  right  to  call  attention  to  the  failure  on  the  part 
of  plaintiff  to  take  the  deposition  of  his  wife,  under  the  circumstances 
disclosed;  as  well  as  the  failure  on  his  part  to  introduce  the  witnesses 
Linn  and  Braswell,  or  take  their  depositions.  We  think  it  was  also  im- 
proper for  counsel  for  plaintiff  to  interrupt  appellant's  counsel,  when  the 
bills  were  being  taken,  by  a  proffer  on  his  part  to  have  Dr.  Linn  write 
the  verdict;  and  the  statement  that  he  was  willing  at  that  juncture  to 
have  his  wife's  depositions  taken  by  a  stenographer  and  used,  or  to  read 
the  statement  of  Dr.  Braswell,  which  he  claims  to  have  had.  All  this  con- 
duct had  a  tendency,  in  our  judgment,  to  prejudice  the  case  of  appellant 
in  the  eyes  of  the  jury,  and  to  impress  them  with  the  belief  that  plain- 
tiff was  willing  that  all  these  matters  should  go  to  them,  as  suggested 
by  his  counsel.  It  put  appellant  at  a  great  disadvantage,  because  it 
was  in  no  position  to  accept  such  tender,  and  counsel  for  plaintiff  must 
have  been  well  aware  of  this,  and  the  probable  effect  that  such  proffer 
would  have  upon  the  jury.  We  are  not  authorized  to  speculate  upon 
the  resultant  effect  of  this  conduct,  because  if  it  appears  to  us  that  it 
was  reasonably  calculated  to  influence  the  jury,  then  it  becomes  our 
duty  to  set  aside  the  verdict ;  and  since  we  feel  that  it  probably  had  this 
effect,  we  sustain  these  assignments.  See  Missouri,  K.  &  T.  By.  Co.  v. 
Walden,  46  S.  W.,  87 ;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Jones,  81  S.  W., 
60;  Fordvce  v.  Withers,  1  Texas  Civ.  App.,  540,  20  S.  W.,  766;  Missouri, 
K.  &  T.  Bv.  Co.  v.  Woods,  25  S.  W.,  742 ;  Trinity  &  S.  By.  Co.  v.  O'Brien, 
18  Texas  Civ.  App.,  690,  46  S.  W.,  389;  Whittaker  v.  Thayer,  110  S.  W., 
787;  Rotan  v.  Maegden,  24  Texas  Civ.  App.,  558,  59  S.  W.,  585;  Chi- 
cago, R.  I.  &  T.  Ry.  Co.  v.  Musick,  33  Texas  Civ.  App.,  177,  67  S.  W., 
219;  Railway  Co.  v.  Jarrell,  supra;  Ft.  Worth  &  D.  C.  By.  v.  Burton,  25 
Texas  Civ.  App.,  63,  60  S.  W.,  316. 

The  thirty-second  assignment  complains  of  the  refusal  of  the  court  to 
allow  the  defendant  to  refer  to  and  use  medical  books  and  stand- 
ard medical  authorities  in  the  cross-examination  of  Dr.  Noble,  a 
witness  for  plaintiff,  and  alleges  error  in  refusing  to  allow  the  defend- 
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ant  to  read  from  such  medical  books  and  standard  authorities,  and  to 
ask  the  witness  whether  he  agreed  with  the  statement  in  such  authorities 
contained  or  not.  Upon  the  trial  Dr.  Noble,  who  testified  in  behalf  of 
the  plaintiff,  among  other  things,  stated  that  he  had  carefully  examined 
the  plaintiff  on  more  than  one  occasion,  once  immediately  after  the 
alleged  injury  and  the  last  time  just  a  few  days  before  the  trial,  and  that 
in  his  opinion  plaintiff  was  suffering  from  traumatic  lumbago,  resulting 
from  the  injuries  sustained  by  him,  and  that  this  condition,  in  his  judg- 
ment, was  permanent;  that  the  same  incapacitated  him  from  perform- 
ing manual  labor,  etc.,  and  from  which  he  would  not  likely  recover. 
Other  medical  experts  on  behalf  of  appellant  had  testified  that  plaintiff 
was  not  seriously  injured,  and  that  patients  suffering  from  traumatic 
lumbago  usually  recovered,  at  most,  within  a  few  years.  On  cross-ex- 
amination of  Dr.  Noble,  appellant's  counsel  propounded  the  following 
question:  "It  is  a  fact  that  the  usual  course  of  traumatic  lumbago  is 
to  get  well,  isn't  it?"  To  which  the  witness  replied:  "No,  sir,  some 
cases  get  well,  but  it  is  not  the  usual  case,  taken  altogether."  Whereupon 
counsel  for  appellant  exhibited  to  the  witness  Noble  a  work  on  the  dis- 
eases of  the  nervous  system  by  Pearce  Bailey,  a  lecturer  in  Columbia 
University  and  hospitals  and  schools  in  New  York  City,  and  offered 
to  show  by  said  witness  that  the  work  of  said  Bailey  so  exhibited  to  him 
was  a  standard  medical  authority,  one  that  was  relied  on  and  accepted 
by  the  profession  as  a  standard,  and  then  and  there  desired  to  ask  said 
witness  if  it  were  not  true  that  said  Bailev  in  said  work  said  as  to  trau- 
matic  lumbago:  "Complete  recovery  is  the  rule  in  lumbago,  a  disorder 
which  is  never  fatal."  And  desired  to  ask  said  witness  if  he  agreed  with 
Bailey's  opinion,  and  if  not  why  not.  Plaintiff  objected  to  the  use  of 
such  book  in  the  cross-examination  of  said  witness,  on  the  ground  that 
it  was  hearsay  and  not  the  proper  subject  of  cross-examination,  which 
objection  was  sustained  by  the  court,  to  which  the  defendant  excepted, 
stating  that  he  desired  further  to  examine  said  witness  as  to  other  por- 
tions of  the  work  of  said  Bailev,  and  what  he  said  about  traumatic  lum- 
bago,  as  well  as  to  examine  said  witness  based  on  statements  laid  down 
in  the  work  of  Prof.  Osier  of  Johns  Hopkins  University,  entitled  'The 
Practice  of  Medicine,"  under  the  head  of  "Traumatic  Neuroses,"  offer- 
ing to  show  by  said  witn&s  that  said  Osier  was  a  standard  authority,  and 
that  his  work  was  one  acted  on  and  relied  on  by  the  medical  fraternity 
and  accepted  as  a  standard;  and  further  that  traumatic  lumbago  was, 
in  medical  classification,  one  of  the  traumatic  neuroses,  it  being,  in 
our  judgment,  unnecessary  to  set  out  the  passages  from  said  books  which 
appellant  proposed  to  read. 

We  believe  the  court  erred  in  refusing  to  allow  appellant  to  thus  rise 
the  books  mentioned,  and  to  cross-examine  said  witness  as  to  the  state- 
ments therein  made.  In  the  case  of  Gulf,  C.  &  S.  F.  By.  Co.  v.  Farmer, 
102  Texas,  235,  115  S.  W.,  260,  Mr.  Justice  Gaines,  in  passing  upon  a 
similar  question,  quotes  with  approval  the  following  extract  from  the 
opinion  of  the  court  in  the  case  of  Egan  v.  Dry  Dock  Co.,  12  App.  Div., 
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571,  42  N.  Y.  Supp.,  188 :  "A  reference  to  books  in  such  cases  is  not 
made  for  the  purpose  of  making  the  statements  in  the  books  evidence 
before  a  jury,  but  solely  for  the  purpose  of  ascertaining  the  weight  to 
be  given  to  the  testimony  of  the  witness."  It  is  further  said,  as  shown 
by  the  syllabus  in  said  case :  "On  cross-examination  of  a  medical  expert 
for  the  purpose  of  testing  his  knowledge,  extracts  from  medical  authori- 
ties, the  author  being  named,  may  be  incorporated  in  the  question," 
especially  when  it  is  shown  that  such  work  is  a  standard  authority.  A 
number  of  authorities  are  given  in  the  opinion  in  support  of  his  con- 
clusion. 

In  Vol.  5,  Ency.  Evid.,  pp.  634  et  seq.,  it  is  said :  "Where  the  witness 
has  been  questioned  to  bring  out  his  skill  as  an  expert,  considerable  lati- 
tude ought  to  be  allowed  on  cross-examination  to  bring  out  the  facts 
as  to  his  competency  to  give  evidence  of  that  character.  .  .  ."  It 
is  further  said :  "It  is  well  settled  that  an  expert  who  has  given  an 
opinion  upon  the  question  submitted  to  him  may  be  asked  on  cross-ex- 
amination to  state  the  reasons  for  the  opinion,  and  to  disclose  fully  the 
basis  of  his  opinion  and  the  data  to  which  he  resorted  in  forming  his 
conclusion.  On  the  cross-examination  of  an  expert  greater  lattitude 
is  allowed  as  respects  the  use  of  books  than  is  given  on  his  direct  exami- 
nation. It  is  competent  to  inquire  of  him  as  to  the  extent  of  his  knowl- 
edge of  and  his  familiarity  with  accredited  standard  authorities;  but 
rince  books  are  not  admissible  as  original  evidence,  they  should  not  be 
admitted  on  cross-examination,  where  their  introduction  is  sought,  not 
for  the  contradiction  of  something  maintained  by  the  witness,  but  simply 
to  prove  a  contrary  theory.  It  has  been  held  that  it  is  proper  to  read, 
or  for  the  witness  to  read,  extracts  from  standard  authorities  upon  the 
subject  matter  involved,  and  thereupon  to  ask  him  whether  or  not  he 
agrees  with  such  authorities,  and  to  compare  his  opinion  with  those  of 
the  writers." 

We  think  the  court  erred  in  sustaining  the  objection,  and  in  not  per- 
mitting counsel  to  cross-examine  said  witness  as  proposed. 

It  was  shown  by  the  evidence  that  Drs.  White  and  Scott  were  in  charge 
of  the  company's  hospital  as  its  regular  physicians,  at  Temple.  During 
the  examination  of  Dooley,  he  claimed  that  several  years  before  the  oc- 
currence in  question,  when  his  hand  was  injured,  that  said  physician 
neglected  to  give  him  proper  treatment  when  taken  to  said  hospital  for 
attention.  Whereupon  appellant  offered  to  show  what  the  custom  of 
said  physicians  was  at  the  time  Dooley  claimed  to  have  been  neglected, 
as  to  giving  prompt,  careful  and  proper  attention  to  patients  brought  to 
said  hospital;  it  appearing  that  on  account  of  the  lapse  of  time  and 
the  manv  natients  attended  bv  them  since  the  time  Doolev  claims  to  have 
been  neglected,  they  were  unable  to  recall  the  transaction  and  to  say 
affirmatively  that  it  did  not  occur.  We  think  this  evidence  was  admis- 
sible for  the  purpose  offered,  and  therefore  hold  that  the  court  erred  in 
refusing  to  permit  its  introduction. 
Vol.  LXH  Civil-28. 
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Plaintiff  testified  that  there  was  such  a  violent  shock  and  concussion 
of  the  train  at  the  time  of  the  collision,  that  he  was  thrown  some  twenty- 
five  feet  from  the  rear  platform  of  the  car  into  the  car  through  the 
ladies'  saloon,  passing  the  first  tier  of  berths  to  about  the  middle  of  the 
second  tier,  and  that  he  fell  with  such  force  upon  his  lantern  as  to  dis- 
locate a  kidney  and  cause  traumatic  lumbago.  For  the  purpose  of  show- 
ing the  character  of  the  collision,  as  well  as  to  discredit  Dooley's  version 
thereof,  appellant  offered  to  show  by  several  witnesses  who  were  in  the 
same  coach  that  no  other  persons  were  injured,  and  what  effect  said 
collision  had  upon  them.  Upon  objection  by  plaintiff  this  evidence  was 
excluded.  As  res  gestae  of  the  transaction,  we  think  it  was  clearly  ad- 
missible, and  hold  that  the  court  erred  in  excluding  it. 

Since  plaintiff  is  not  entitled  to  recover  for  fees  paid  in  obtaining  the 
testimony  of  experts,  it  is  immaterial  what  may  have  been  the  opinion 
of  such  expert  as  to  the  reasonableness  of  his  charge  therefor,  and  the 
objection  to  this  testimony  should  have  been  sustained. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


W.  C.  Oorbett  v.  J.  D.  McGregor  et  al. 

Decided  October  10,  1910. 

1 . — Contract — Rescission. 

The  mere  expression  of  opinion  is  not  a  representation  upon  which  a  con- 
tracting party  is  entitled  to  rely,  and  which,  if  found  to  be  incorrect,  would  be 
sufficient   to  avoid  a  contract. 

2. — Same — Exchange  of  Land. 

In  order  to  constitute  fraud,  such  as  would  justify  the  cancellation  of  a 
sale  or  exchange  of  land,  the  vendor  must  have  falsely  stated  or  fraudulently 
concealed  from  the  vendee  some  fact  material  to  the  title.  A  mere  expression 
of  opinion  by  the  vendor  is  not  sufficient. 

3. — Same — Besclssion — Pleading. 

Where  a  vendee  refused  to  accept  the  opinion  or  representation  of  his 
vendor  as  to  the  validity  of  the  title  to  the  land,  but  demanded  the  opinion  of 
a  reputable  attorney  that  the  title  was  good,  and  the  vendor,  without  fraud  or 
collusion  with  the  attorney,  furnished  an  opinion  of  a  reputable  attorney  to 
that  effect,  and  the  vendee,  relying  and  acting  upon  the  attorney's  opinion 
alone,  closed  the  trade,  the  fact  that  the  vendor  knew  at  that  time  of  an 
adverse  claim  to  the  land,  would  not  be  cause  for  rescission  when  the  attorney 
upon  whose  opinion  the  vendee  acted,  knew  nothing  of  said  claim,  the  specific 
ground  relied  upon  for  rescission  being,  not  fraud  on  the  part  of  the  vendor, 
but  that  the  title  was  not  good. 


4. — Same — Title — Question  of  Law. 

Whether  a  title  to  land  is  paramount  and  superior  to  an  adverse  claim 
!b  a  question  of  law,  often  the  most  abstruse  and  critical,  and  which,  the  facts 
being  fairly  developed,  is  as  much  within  the  competency  of  the  vendee  to 
solve,  or  to  procure  others  to  solve,  as  within  that  of  the  vendor.  Hence,  an 
expression  of  opinion  upon  the  matter,  even  though  it  be  fraudulently  made, 
can  not  be  cause  for  the  rescission  of  an  exchange  of  land. 
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5. — Rescission — Restoration  of  Consideration. 

A  party  to  a  contract  can  not  invoke  the  equitable  remedy  of  rescission 
when  by  his  own  acts  he  has  made  it  impossible  to  restore  the  consideration 
received  from  the  other  party. 

6. — Same — Insufficient  Evidence. 

In  a  suit  to  rescind  an  exchange  of  lands,  evidence  considered  and  held 
so  insufficient  in  establishing  the  grounds  alleged  as  to  justify  the  trial  court 
in  instructing  a  verdict  for  defendants. 

Appeal  from  the  Fifty-fifth  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  W.  P.  Hamblen. 

Presley  K.  Ewing  (D.  F.  Rowe  and  J.  A.  Gillette,  of  counsel),  for 
appellant. — That  Corbett,  under  the  exchange  contract,  had  the  right 
to  a  title  good  and  clear  upon  the  abstract  of  the  record,  one  that  was 
marketable,  free  from  reasonable  doubt,  and  that  a  title  with  muniments 
supplied  only  by  extrinsic  evidence,  such  as  limitation  or  proof  of  a  deed 
by  circumstances  and  the  like,  would  not  suffice  under  the  terms  of  the 
exchange  contract,  and  a  fortiori  would  not  when  the  extrinsic  or  parol 
evidence  was  not  conclusive  as  matter  of  law,  but  such  only  as  to  raise 
a  question  of  fact.  See  Bowles  v.  Umberson,  101  S.  W.,  842-844;  Cor- 
bett y.  McGregor,  84  S.  W.,  278;  Roberts  v.  McFadden,74  S.  W.,  105; 
Maupin's  Marketable  Titles  (2nd  ed.),  sec.  284,  pp.  711-713,  sec.  283, 
pp.  705-710. 

That  McGregor's  misrepresentations  of  the  title  as  positively  what 
the  exchange  contract  required,  i.  e.,  a  title  good  and  clear  upon  the  ab- 
stract of  the  record,  as  he  knew,  were  more  than  merely  a  layman's 
opinion,  and  were,  in  effect,  that  the  abstract  showed  the  facts  for  a 
good  and  clear  title  of  record,  thus  making  such  misrepresentations,  when 
relied  on  by  Corbett  in  closing  the  trade  without  an  abstract  and  ex- 
amination, actionable  as  a  basis  for  rescission,  see  Buchanan  v.  Burnett, 
119  S.  W.,  1141,  114  S.  W.,  406;  Hays  v.  Bonner,  14  Texas,  629-630; 
Rhode  v.  Alley,  27  Texas,  443,  445-447;  Hawkins  v.  Wells,  17  Texas 
Civ.  App.,  360;  Lee  v.  Hail,  114  S.  W.,  403;  Schaeffer  v.  Blanc,  87 
S.  W.,  745;  Burns  v.  Dockray,  30  N.  E.,  552;  14  Am.  &  Eng.  Ency. 
Law  (2nd  ed.),  46;  Maupin's  Marketable  Title  (2nd  ed.),  sec.  338, 
p.  855. 

That  a  fortiori  are  such  misrepresentations  actionable  for  rescission 
when  coupled,  as  here,  with  a  confirmatory  opinion  of  an  expert,  a  reputa- 
ble attorney,  calculated  to  effect  the  deception,  and  made  by  the  attor- 
ney a?  npon  reference  to  him,  so  that  his  statement  was  as  McGregor's 
mouthpiece  and  agent,  see  1  Greenleafs  Ev.,  sec.  182;  MoKelvey's  Ev., 
sec.  103,  and  1  Elliott's  Ev.,  sec.  258. 

That  no  good  faith  or  want  of  knowledge  as  to  misrepresentations  cal- 
culated to  deceive  can  avail,  since  it  is  equally  a  fraud  to  retain  the 
fruits  of  misrepresentations  however  innocently  made,  see  Culbertson 
v.  Blanchard,  79  Texas,  492 ;  McCord  v.  Levi,  21  Texas  Civ.  App.,  109 ; 
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Foster  v.  Kennedy,  81  Am.  Dec,  57,  58 ;  14  Am.  &  Eng.  Ency.  Law  (2nd 
ed.),  pp.  94,  99-101. 

That  where  fraudulent  misrepresentations  have  induced  a  contract,  it 
is  no  answer  to  a  claim  for  relief  that  the  truth  might  have  been  known 
by  further  inquiry,  or  had  the  deceived  party  not  relied  implicitly  upon 
the  fairness  and  honesty  of  his  deceiver,  see  Labbe  v.  Corbett,  69  Texas, 
503,  509,  and  cases  following  it,  3  N.  T.  R.,  908. 

That  where  a  party  to  a  trade  is  advised  of  a  material  fact,  and  knows 
or  has  reasonable  cause  to  believe  the  other  is  ignorant  of  it  and  is  acting 
under  the  belief  that  it  does  not  exist,  it  is  a  fraudulent  concealment  to 
allow  the  other  to  be  induced  into  the  trade  by  his  ignorance  of  such  fact, 
and  sufficient  of  itself  for  rescission,  see  Corbett  v.  McGregor,  84  S.  W., 
278;  14  Am.  &  Eng.  Ency.  Law  (2nd  ed.),  123,  72,  73,  and  Texas 
cases  cited  on  p.  74. 

Andrews,  Ball  &  Streetman,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  by  appellant  against  J.  D. 
McGregor,  A.  S.  Fisher,  Harris  Masterson,  Elliott  Cage,  Bettie  Bryan 
and  the  Merchants  National  Bank  of  Houston,  in  which  it  is  alleged 
that  appellant  was  the  owner  in  fee  simple  of  certain  land  in  Holman's 
addition  to  the  city  of  Houston,  but  that  appellees  are  claiming  the  same 
by  virtue  of  a  certain  deed  made  by  appellant  to  J.  D.  McGregor  on 
June  18,  1903,  which  deed  was  null  and  void  and  was  obtained  by  fraud 
and  deceit  on  the  part  of  McGregor,  or  through  the  mutual  mistake  of 
appellant  and  McGregor;  that  on  June  17,  1903,  McGregor  claimed  to 
be  the  owner  in  fee  simple  of  a  tract  of  land  in  the  Stephen  Jackson 
league,  out  of  the  Witt  Davis  tract  at  Sour  Lake,  the  same  being  six- 
sixteenths  interest  in  the  R.  E.  Brooks  subdivision  18,  and  being  27  4/10 
feet  wide  by  1261  long,  and  a  contract  was  entered  into  by  and  between 
appellant  and  McGregor  as  follows: 

"Sour  Lake,  Texas,  June  17,  1903.  This  contract  and  agreement  be- 
tween W.  0.  Corbett,  party  of  the  first  part,  and  J.  D.  McGregor,  party 
of  the  second  part,  both  of  Houston,  Texas,  witnesseth:  Party  of 
the  first  part  is  owner  of  subdivisions  1,  2,  3  and  4,  being  the  east  one- 
half  of  10-acre  lot  39,  Holman  addition  to  the  city  of  Houston,  located 
as  per  map  hereto  attached,  except  350  feet  on  the  corner  of  the  extension 
of  Crawford  Street,  and  100  feet  on  extension  of  Holman  Street  here- 
tofore sold  to  Fisher.  A  lien  of  $1600  exists  against  above  property, 
also  an  agreement  to  accept  a  loan  of  $3000  at  7  per  cent  from  one 
Neyhouse,  for  building  purposes,  and  pay  Judge  Hamblen  $40  to  §x- 
amine  abstract  for  "Neyhouse.  There  is  also  another  lien  of  $500  which 
the  party  of  the  first  part  agrees  to  remove.  Party  of  the  second  part 
is  owner  of  an  undivided  six-sixteenths  interest  (6/16)  in  B.  E.  Brooks 
subdivision  (No.  18)  number  eighteen  of  the  Wirt  Davis  tract  in  the 
Stephen  Jackson  league,  Hardin  County,  being  27.4  by  1261  feet.  The 
parties  hereto  agree  to  exchange  above  lands  with  each  other,  with  the 
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understanding  that  party  of  the  first  part  shall  reserve  five  lots  of  50 
by  100  feet  adjoining  each  other,  clear  of  all  incumbrance.  Said  lots 
to  front  350  feet  on  the  extension  of  either  Holman,  LaBranch,  Craw- 
ford or  Elgin,  as  selected  by  party  of  the  second  part;  good  and  suf- 
ficient warranty  deeds  to  be  made  by  each  party,  together  with  abstracts 
to  be  furnished  showing  a  clear  title  to  above  properties,  free  from  all 
liens  except  above  mentioned  lien  of  $1600,  which  is  to  be  assumed  by 
party  of  the  second  part.  Party  of  the  first  part  agrees  to  complete 
barn  about  20  by  47  feet  with  shed  of  about  10  feet.  Barn  to  be  covered 
with  galvanized  iron  and  planked  up  and  down,  nothing  to  be  done  with 
the  interior.  Fence  to  be  completed  with  woven  wire  as  now  started. 
Titles  to  be  good,  or  made  good.  Abstracts  to  be  owned  jointly.  Party 
of  the  second  part  reserves  the  right  to  pay  party  of  the  first  part  four- 
teen hundred  dollars  in  lieu  of  five  lots  herein  reserved  by  party  of  the 
first  part." 

Appellant  alleged  his  full  compliance  with  the  terms  of  the  contract 
and  that  deeds  were  exchanged  between  him  and  McGregor  to  their  re- 
spective lands.  It  was  further  represented  that  McGregor  and  his  at- 
torney had  falsely  represented  that  the  title  to  the  land  sold  him  was 
perfect,  and  concealed  from  him  the  defects  in  the  title.  Numerous  de- 
fects are  set  forth  in  the  title,  and  appellant  prayed  for  a  rescission  of 
the  exchange  of  the  lands,  and  a  cancellation  of  the  deeds.  These  are 
in  substance  the  allegations  of  appellant's  pleadings  which  are  very 
voluminous,  embracing  some  thirty  typewritten  pages  of  the  transcript. 
The  cause  was  tried  by  jury,  which  was  instructed  to,  and  did,  return 
a  verdict  for  appellees,  upon  which  verdict  was  rendered  the  judgment 
from  which  this  appeal  has  been  perfected. 

The  evidence  showed  that  McGregor  had  told  appellant  that  he  had 
a  good  title  to  the  land  and  that  the  abstract  showed  it.  McGregor  was 
not  a  lawyer  and  appellant  stated  that  he  would  not  have  employed  him 
to  examine  a  title  to  land.  He  further  stated:  "I  did  not  trade  with 
him  on  the  statement  that  he  had  examined  it,  but  agreed  to  take  the 
opinion  of  some  reputable  attorney  or  reliable  attorney.  I  would  take 
that  opinion  in  lieu  of  the  abstract,  that  is,  in  lieu  of  what  he  said. 
.  .  .  I  did  agree  to  take  the  opinion  of  Judge  Brooks  on  the  title, 
and  the  opinion  of  Judge  Brooks  as  introduced  in  evidence  here  was 
furnished  me  by  Dr.  McGregor,  and  on  that  we  closed  the  trade,  and 
the  statement  that  was  made  to  me  by  Br.  McGregor  that  he  knew  that 
the  title  was  good.  I  did  know,  as  I  have  said,  that  he,  McGregor,  was 
not  a  lawyer,  and  knew  that  he  could  not  pass  on  an  abstract,  but  he 
had  told  me  that  he  had  had  the  abstract  examined,  and  that  the  title 
was  good ;  that  he  knew  it  was  good,  and,  furthermore,  he  would  bring 
me  the"  opinion  of  a  good  attorney  to  show  that  it  was.  And  he  brought 
me  the  opinion  of  Judge  Brooks,  to  which  I  have  just  referred.  I  then 
closed  the  trade  with  him." 

McGregor  furnished  appellant  with  the  following  opinion  of  Judge 
B.  E.  Brooks,  who  is  admitted  to  be  a  reliable  and  reputable  attorney: 
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"Beaumont,  Texas,  June  18,  1903. 
"Dr.  Jno.  D.  McGregor, 

"Sour  Lake,  Texas. 
"Dear  Sir:  I  have  carefully  examined  the  abstract  of  title  to  block 
18  of  the  R.  E.  Brooks  subdivision  of  28  acres  of  the  Wirt  Davis  tract 
in  the  Stephen  Jackson  league,  in  Hardin  County,  Texas,  and  find  the 
title  thereto  to  be  good  in  you  at  this  date,  free  from  any  liens  or  en- 
cumbrance of  any  kind. 

"R.  E.  Brooks." 

Brooks  swore  that  he  was  a  lawyer  by  profession  and  had  practiced 
from  1885  to  1895,  when  he  went  on  the  bench  as  a  District  Judge  and 
remained  in  that  office  until  -1905,  when  he  resigned ;  that  he  had  owned 
the  land  conveyed  by  McGregor  to  appellant  and  had  examined  the  ab- 
stract of  title  to  it  and  had  other  eminent  lawyers  to  examine  it,  and  that 
every  objection  to  the  title  raised  by  anyone  had  been  removed  before 
he  bought  it.  He  stated  that  he  had  no  interest  in  the  trade  between 
appellant  and  McGregor.  There  was  nothing  to  indicate  that  he  had 
acted  fraudulently  in  giving  his  opinion  as  to  the  title,  or  that  there 
was  any  collusion  between  him  and  McGregor.  The  evidence  indicated 
that  McGregor  acted  in  good  faith  in  his  statements  as  to  the  title. 

The  evidence  of  appellant '  indicated  that  McGregor  concealed  no 
facts,  and  made  no  false  statements  as  to  any  facts,  but  merely  stated 
an  opinion  as  to  the  title  and  sustained  that  opinion  by  that  of  an  emi- 
nent judge.  Appellant  agreed  to  take  the  opinion  of  any  reputable  at- 
torney and  to  act  upon  it,  and  McGregor  obtained  the  opinion  without 
resort  to  fraud  or  deceit,  and  appellant  acted  upon  it.  Appellant  knew 
that  he  was  acting  merely  upon  opinions  and  he  acted  at  his  peril  on 
those  opinions.  Appellant  knew  that  McGregor  was  not  a  lawyer  and 
did  not  place  any  reliance  in  his  representations  but  required  him  to 
obtain  the  opinion  of  a  reputable  attorney,  which  he  did.  That  attorney 
was  not  in  the  employ  of  McGregor  and  had  no  interest  in  the  land. 

"The  mere  expression  of  an  opinion  is  not  a  representation  upon 
which  a  party  contracting  is  entitled  to  rely,  and  which  if  found  to  be 
incorrect  will  be  sufficient  to  avoid  a  contract."  The  quoted  language 
was  used  in  a  case  in  which  a  party  pleading  fraud  had  relied  upon  the 
opinion  of  the  attorney  of  the  opposite  party  as  to  the  title  of  certain 
land.    Little  v.  Allen,  56  Texas,  133. 

It  is  not  pretended  that  the  evidence  shows  that  McGregor  concealed 
any  fact  material  to  the  validity  of  the  title,  nor  that  his  representations 
were  contradicted  bv  the  abstract  of  title  to  the  land.  All  the  evidence 
tends  to  show  merely  an  expression  of  opinion  as  to  the  title  by  McGregor, 
and  to  constitute  fraud  he  must  have  falsely  stated  or  fraudulently  con- 
cealed some  fact  material  to  the  title  from  appellant.  Maupin,  Market- 
able Titles,  §  10G.  There  could  have  been  no  fraudulent  design  in  the 
statement  of  McGregor  that  he  had  a  good  title  to  the  land,  for  it  was 
merely  an  expression  of  his  opinion,  which  was  supported,  however,  by 
a  number  of  excellent  lawvers  who  had  examined  the  abstract.     There 
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is  not  a  circumstance  tending  to  raise  the  suspicion  that  the  representa- 
tions of  McGregor  were  intended  to  prevent  a  full  examination  of  the 
title  on  the  part  of  appellant.  Milby  v.  Hester  (Texas  Civ.  App.),  94  S. 
W.,  178.  Appellant  evidently  placed  no  reliance  upon  the  statements 
of  McGregor,  because  he  did  not  act  upon  them,  but  demanded  and  re- 
ceived the  opinion  of  a  reliable  and  reputable  attorney  and  upon  that 
opinion  he  acted.  There  is  no  evidence  of  fraud  or  concealment,  as  al- 
leged in  the  pleadings  of  appellant. 

There  was  testimony  tending  to  show  that  W.  H.  Jones  and  Travis 
Jones  had  informed  McGregor  that  the  latter  intended  to  sue  for  the 
land,  but  whether  this  was  before  or  after  the  sale  to  appellant  was  not 
made  clear.  If,  however,  McGregor  knew  that  Travis  Jones  intended 
to  sue  for  the  land  and  did  not  communicate  that  fact  to  appellant,  this 
would  not  constitute  such  fraud  as  would  justify  a  rescission  of  the  con- 
tract of  sale,  because  appellant  refused  to  act  on  the  representations  of 
McGregor  and  based  his  action  on  the  opinion  of  an  attorney  who  knew 
nothing  of  any  suit  that  was  contemplated  by  Travis  Jones. 

The  pleadings  of  appellant  do  not  allege  that  McGregor  knew  that  a 
suit  was  contemplated  by  Travis  Jones  and  concealment  of  that  fact 
is  not  made  a  ground  of  rescission.  The  suit  is  based  on  defects  in  the 
abstract  of  title,  which  appellant  agreed  to  waive  if  the  opinion  of  a 
reputable  attorney  in  regard  thereto  was  furnished.  There  is  no  repre- 
sentation in  the  written  contract  that  the  title  was  perfect,  the  only 
agreement  being  "titles  to  be  good  or  made  good/' 

If  appellant  acted  upon  the  opinion  of  McGregor  that  his  title  was 
good,  he  could  not  rescind  for  fraud,  for  it  was  an  opinion,  as  was  that 
of  Judge  Brooks,  upon  a  question  of  law.  "Whether  a  title  is  paramount 
and  superior  to  an  adverse  conflicting  claim  is  a  question  of  law,  often 
of  the  most  abstruse  and  critical  import,  and  which,  the  facts  being 
fairly  developed,  is  placed  as  much  within  the  competency  of  the  ven- 
dee to  solve,  or  to  procure  others  to  do  so,  as  within  that  of  the  vendor." 
Jasper  v.  Hamilton,  3  Dana  (Ky.),  284;  Maupin,  Marketable  Titles, 
§  106. 

There  can  be  no  doubt  that  if  McGregor  had  known  of  an  outstand- 
ing title  paramount  to  his  own  and  had  not  revealed  that  fact  to  appel- 
lant, and  appellant  had  acted  in  the  matter  on  his  representations,  it 
would  form  a  ground  for  rescission ;  but  no  such  case  is  made  by  appel- 
lant. It  was  not  known  then  to  any  one,  nor  is  it  known  now,  that  any 
third  person  had  a  title  to  the  land  superior  to  that  of  McGregor. 

The  trade  in  this  case  seems  to  have  been  made  under  the  excitement  of 
an  "oil  boom,"  when  land  was  bringing  fancv  prices,  and  which  did  not 
appear  near  so  desirable  after  the  boom  had  collapsed,  and  sober  com- 
mon sense  had  resumed  its  sway.  Appellant  was  willing  to  risk  the 
chances  of  a  title  upon  the  opinion  of  an  attorney,  not  of  his  choosing, 
when  the  odor  of  oil  was  in  the  atmosphere  and  was  wafted  on  every 
breeze,  but  the  trade  did  not  appear  so  advantageous  after  matters  had 
settled  to  their  normal  plane,  and  he  seeks  to  nullify  and  set  aside  the 
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contract  of  exchange  of  the  lands  even  though  under  the  terms  of  the 
written  contract  the  title  could  be  "made  good."  This  view  is  borne  out 
by  the  pleadings  of  appellant  which  state  that  "more  than  a  reasonable 
time  had  elapsed  for  the  making  of  the  title  to  said  Sour  Lake  property 
good,  and  the  land  itself,  and  every  parcel  of  said  subdivisional  lot  No. 
18,  had  greatly  depreciated  in  value,  in  fact  became  worthless,  and  it 
is  now;  so  that  then  or  thereafter  to  allow  the  title  to  be  made  good 
against  plaintiff  would  entail  loss  and  injury  upon  him,  making  such 
course  unjust  and  inequitable  toward  him."  In  other  words,  fictitious 
values  placed  on  the  land  have  passed  away  and  values  have  assumed 
their  normal  position,  and  because  appellant  did  not  get  or  take  ad- 
vantage of  the  opportunity  to  unload  on  someone  else,  the  contract  should 
be  set  aside. 

It  appears  from  the  evidence  that  appellant  went  into  possession  of 
the  land  he  obtained  from  McGregor  and  had  a  well  dug  thereon,  which, 
instead  of  producing  oil,  brought  forth  salt  water.    Probably  before  the 
salt  water  came  in,  he  and  others  who  owned  a  strip  of  land  known  as 
No.  18  agreed  to  a  partition,  whereby  appellant  and  two  others  were 
given  the  north  end  of  the  strip  and  George  P.  Hall  and  others  the 
seven  lots,  including  lots  1  and  2,  on  the  south  end  of  the  tract.     The 
evidence  tended  to  show  that  the  south  end  was  the  oil  producing  part 
and  consequently  much  more  valuable  than  the  north  end.     By  this 
transfer  of  part  of  the  land  obtained  from  McGregor  appellant  made  it 
impossible  for  him  to  restore  to  his  vendor  the  land  sold  to  him  and  he 
could  not  invoke  the  remedy  of  rescission  of  the  contract.    The  partition 
was  made  without  inducement  on  the  part  of  McGregor  and  has  no  con- 
nection with  any  fraud  that  may  have  induced  the  original  exchange  of 
the  lands.     In  the  partition,  he  had  voluntarily  given  up  the  oil  pro- 
ducing portion  of  the  land,  the  only  part  that  had  any  appreciable  value. 
The  south  part  of  the  land  which  he  conveyed  to  Hall  and  others  pro- 
duced immense  quantities  of  oil  and  that  part  which  he  reserved  and 
which  alone  he  could  restore  to  McGregor  was  utterly  valueless.    Appel- 
lant could  not,  if  he  would,  place  the  party  from  whom  he  seeks  relief  in 
the  same  position  that  he  was  before  the  transaction,  and  has  placed 
himself  in  a  position  where  he  can  not  invoke  the  equitable  remedy  of 
rescission.     He  can  not,  after  he  has  frittered  away  the  only  valuable 
part  of  the  land,  obtain  equity  by  offering  to  return  only  a  portion  of 
the  land,  and  that  the  valueless  portion. 

There  were  no  defects  in  the  title  alleged  except  those  growing  out 
of  the  suit  instituted  by  Travis  Jones,  and  the  possession  of  appellant 
has  never  in  anv  manner  been  interfered  with,  and  in  a  test  case  stvled 
Jones  v.  Bobb,  filed  in  Harris  County,  a  judgment  was  rendered  up- 
holding the  title  of  appellant  to  the  land.  The  judgment  in  that  case 
was  affirmed  bv  the  Court  of  Civil  Appeals  of  the  First  District.  Jones 
v.  Robb,  35  Texas  Civ.  App.,  263  (80  S.  W.,  395).  That  judgment 
would  seem  to  sustain  the  opinions  of  McGregor  and  Brooks  that  the 
title  to  the  land  was  a  good  and  valid  one.    Appellant  has  absolutely  no 
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ground  whatever  for  a  rescission  and  the  court  did  not  err  in  instructing 
a  verdict  for  appellees.  Appellant  has  received  no  damage  through  any 
fraud  npon  the  part  of  McGregor,  but  the  damages,  if  any,  have  arisen 
from  a  speculation  voluntarily  entered  into  by  him  which  brought  forth 
for  him  no  good  results.  He  traded  his  city  property  for  the  chance 
of  oil,  and  when  the  venture  was  a  failure  he  can  not  save  himself  by 
invoking  the  aid  of  a  court  of  equity  to  place  him  in  his  original  po- 
sition. 

The  issue  of  mutual  mistake  did  not  arise  in  the  case.  There  was 
no  mistake  as  to  the  strength  of  the  title  to  the  land,  and  when  the  trial 
was  had  in  which  the  judgment  was  rendered  from  which  this  appeal 
has  been  perfected  every  defect  had  been  removed  from  the  title.  The 
inability  to  restore  the  status  quo  of  the  parties  would  apply  as  well  to 
a  case  of  mutual  mistake  as  to  a  case  of  fraud.  There  was  no  evidence 
of  fraud  as  to  the  quantity  of  land.  Appellant,  after  measuring  the 
land  and  agreeing  to  a  partition  of  it,  held  it,  without  complaint  as  to 
quantity,  until  he  sought  to  rescind  the  contract,  and  could  not  be 
heard  then  to  complain  that  there  was  a  deficiency.  The  land  was  open 
to  him  and  he  knew  its  shape  and  measurements.  No  confidential  re- 
lations existed  between  McGregor  and  appellant,  but  they  were  dealing 
with  each  other  upon  equal  terms  so  far  as  the  size,  shape  and  measure- 
ment of  the  land  was  concerned.    Mooney  v.  Miller,  102  Mass.,  217. 

The  matters  complained  of  in  the  other  assignments  of  error  are  im- 
material under  our  view  of  the  case  and  are  all  overruled.  The  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused 


C.   L.   WlTHERSPOON  V.   JOHN  T.   DUNCAN. 
Decided  October  19,  1910. 

1. — Venue — Plea  of  Privilege — Burden  of  Proof. 

Where,  in  a  suit  upon  an  obligation  in  writing  but  which  had  been  lost 
or  mislaid,  the  plaintiff  alleged  that  the  obligation  was  payable  in  the  county 
in  which  the  suit  was  brought,  the  defendant  had  the  burden  of  proving,  under 
hie  plea  of  privilege  to  be  sued  in  the  county  of  his  own  residence,  that  the 
written  instrument  did  not  so  stipulate,  and  therefore  when  the  evidence  on 
the  issue  was  insufficient  as  a  basis  for  a  decision  of  the  issue  one  way  or  the 
other,  the  plea  of  privilege  was  properly  overruled. 

2. — Contract — Breach — Penalty  or  Liquidated  Damages — Test. 

In  determining  whether  a  penalty  or  liquidated  damages  was  intended  by 
the  provision  for  the  forfeiture  of  a  certain  sum  upon  failure  to  perform  a 
contract,  the  actual  intention  of  the  parties  to  be  gathered  from  a  full  view  of 
the  provisions  of  the  contract,  the  terms  used  to  express  the  intent,  and  the 
peculiar  circumstances  of  the  subject  matter  of  the  agreement,  is  chiefly  to 
be  looked  to;  and  if  this  be  doubtful  upon  the  face  of  the  instrument,  the 
writing  may  be  aided  and  the  real  intention  ascertained  by  proof  of  extrinsic 
facts. 
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8. — Same — Eule  Applied. 

A  contract  to  pay  a  certain  sum  of  money  upon  failure  to  bore  a  certain 
number  of  oil  wells  upon  a  certain  tract  of  land,  considered,  and  held  to  evi- 
dence from  its  nature  and  upon  its  face  that  the  sum  stipulated  was  intended 
by  the  parties  as  liquidated  damages. 

4. — Same — Partial  Performance — Failure  to  Plead. 

The  failure  of  a  defendant  to  plead  and  prove  a  partial  performance  of  a 
contract,  for  the  breach  of  which  he  is  sued,  precludes  him  from  complaining 
that  judgment  was  rendered  against  him  for  the  full  amount  of  the  damages 
stipulated  for  a  total  breach  of  the  contract. 

Appeal  from  the  County  Court  of  Fayette  County.  Tried  below  be- 
fore Hon.  George  Willrich. 

R.  S.  Neblett  and  Simkins  &  Simhins,  for  appellant. — The  court  erred 
in  rendering  judgment  in  favor  of  the  plaintiff,  because  the  evidence 
shows  that  the  contract  sued  upon  is  a  penal  obligation,  and  there  is  no 
evidence  that  the  defendant  Zapp  or  the  plaintiff  Duncan  have  ever  been 
injured  by  a  failure  to  fully  and  completely  perform  the  contract.  Durst 
v.  Swift,  11  Texas,  282;  Eakin  v.  Scott,  70  Texas,  444;  Yetter  v.  Hud- 
son, 57  Texas,  604;  VanBuren  v.  Digges,  52  U.  S.,  461 ;  Tayloe  v.  Sandi- 
ford,  7  Wheat.,  13 ;  Foley  v.  McKeegan,  66  Am.  Dec,  107 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Ward,  34  S.  W.,  328 ;  Baird  v.  Tolliver,  44  Am.  Dec., 
298;  Harris  v.  Miller,  11  Fed.,  118;  Morse  v.  Rathburn,  97  Am.  Dec., 
359;  Long  v.  Towl,  97  Am.  Dec,  355;  Perkins  v.  Lyman,  6  Am.  Dec., 
158;  Huggins  v.  Daley,  99  Fed.,  606;  French  v.  Macale,  2  Dru.  &  W. 
(Irish),  274;  Dooley  v.  Watson,  1  Gray,  414;  Foster  v.  Elk  Fork  Oil 
&  G.  Co.,  90  Fed.,  178;  Steelsmith  v.  Gartlan,  45  W.  Va.,  27;  Gibson 
v.  Oliver,  158  Pa.,  277;  Kunkle  v.  People's  Nat.  G.  Co.,  165  Pa.,  133; 
May  v.  Hazelwood  O.  Co.,  152  Pa.,  518;  Harness  v.  Eastern  O.  Co.,  49 
W.  Va.,  232;  Watts  v.  Sheppard,  2  Ala.,  425;  13  Ency.  Law.  &  Proc,  95. 

The  judgment  should  be  reversed  because,  whether  or  not  the  sum 
designated  was  liquidated  damages  or  a  penalty,  the  $500  in  toto  could 
not  be  recovered  since  there  was  a  partial  performance  of  the  contract. 
Farrar  v.  Beeman,  63  Texas,  175;  Jemmison  v.  Gray,  29  Iowa,  537:  Lee 
v.  Overstreet,  44  Ga.,  507;  Shreve  v.  Brereton,  51  Pa.  St.,  175;  Hamaker 
v.  Schroers,  49  Mo.,  406;  Lyman  v.  Babcock,  40  Wis.,  516;  Lampman 
v.  Cochran,  16  K  Y.,  275:'  Shute  v.  Taylor,  5  Mete  (Mass.),  61;  1 
Pomerov's  Equity,  444;  Williams  v.  Green,  14  Ark.,  315;  Wibaux  v. 
Grinnell  Live  Stock  Co.,  9  Mont.,  154;  Harris  v.  Ohio  Oil  Co.,  57  Ohio 
St.,  118;  Blair  v.  Peck,  1  Penny  (Pa.).  247;  Janes  v.  Emery  Oil  Co., 
1  Penny  (Pa.),  242;  Harness  v.  Eastern  Oil  Co.,  49  W.  Va.,  232;  Sharp 
v.  Behr,  117  Fed.,  864;  McClav  v.  Western  Penn.  Gas.  Co.,  201  Pa. 
St.,  197. 

John  T.  Duncan,  for  appellee. 

XEILL,  Associate  Justice. — This  suit  was  brought  by  John  T. 
Duncan,  as  the  assignee  of  the  claim  declared  on,  against  C.  L.  Wither- 


1910.1  WlTHERSPOON   V.   DUNCAN.  363 

spoon,  a  resident  citizen  of  Navarro  County,  and  C.  T.  Zapp,  a  resident 
of  Fayette  County,  to  recover  of  the  first-named  defendant  the  sum  of 
$500,  alleged  to  be  due  upon  a  written  contract  entered  into  between  him 
and  his  co-defendant  on  July  17,  1906,  whereby  the  latter  leased  With- 
erspoon certain  real  property  situated  in  Navarro  County  for  a  term  of 
years  for  the  purpose  of  drilling  wells  on  the  same  in  exploring  for  oil  and 
gas,  and  to  recover  against  the  defendant  Zapp  upon  his  guaranty  to 
plaintiff  that  the  latter  would  collect  as  much  as  $250  on  the  claim  from 
Witherspoon,  for  which  judgment  was  asked  only  in  the  event  plaintiff 
failed  to  collect  that  much  of  the  demand  from  him. 

The  plaintiff's  petition  also  alleged  that  by  said  contract  Witherspoon 
agreed  with  Zapp  to  sink  at  least  four  wells  on  the  tatter's  lands  on  or 
before  January  1,  1907,  and  obligated  himself  that  if  he  did  not  sink, 
bore  or  drill  that  many  wells  thereon  by  that  time,  to  pay  Zapp  in  Fay- 
ette County,  Texas,  the  sum  of  $500;  that  the  defendant  Witherspoon 
took  possession  of  the  land  under  said  lease  and  only  sunk  one  well  there- 
on within  the  time  prescribed  by  the  contract  or  at  any  time  thereafter ; 
that  by  reason  of  such  failure  said  defendant  became  indebted  and  bound 
to  pay  his  co-defendant  Zapp  in  Fayette  County  the  sum  of  $500 ;  and 
that  after  said  indebtedness  accrued  Zapp  assigned  his  claim  therefor 
against  Witherspoon  to  plaintiff,  guaranteeing  the  payment  of  one-half 
of  the  same. 

The  defendant  Witherspoon  pleaded  to  the  jurisdiction  of  the  court 
over  his  person,  alleging  that  at  the  time  the  suit  was  instituted  Jie  was 
a  resident  citizen  of  Navarro  County,  Texas,  and  that  he  had  not  prom- 
ised or  agreed  in  writing  to  pay  either  plaintiff  or  Zapp  any  sum  of  money 
in  Fayette  County  or  perform  any  obligation  there;  nor  to  perform  or 
pay  any  obligation  sued  upon  in  said  county,  and  that  no  joint  liability 
existed  between  him  and  his  co-defendant. 

In  the  event  his  plea  of  privilege  should  be  overruled,  then,  he  pleaded 
a  general  denial.    Zapp  filed  no  answer. 

The  case  was  tried  without  a  jury,  and  the  court  after  hearing  the 
evidence  overruled  Witherspoon's  plea  of  privilege  and  rendered  judg- 
ment against  him  for  the  sum  sued  for  with  interest  from  its  date.  It 
was  further  ordered  by  the  judgment  that  plaintiff  recover  of  the  de- 
fendant Zapp  the  sum  of  $250  with  interest,  etc. ;  but  it  stipulated  that 
the  judgment  against  him  was  not  to  be  collected,  unless  the  plaintiff 
failed  to  collect  the  judgment  against  Witherspoon. 

The  first  two  assignments  of  error  are  as  follows: 

"1.  The  court  erred  in  overruling  the  plea  of  privilege  and  plea  to 
the  jurisdiction  filed  by  the  defendant  Witherspoon,  the  evidence  show- 
ing that  said  defendant  is  a  resident  citizen  of  Navarro  County,  Texas, 
and  that  the  plaintiff  had  not  acquired  the  contract  sued  upon  from  the 
defendant  Zapp,  and  that  the  transfer  from  Zapp  to  the  plaintiff  was 
fictitious  and  not  bona  fide  and  real." 

"2.  The  judgment  of  the  court  is  without  evidence  to  support  it,  and 
the  court  erred  in  holding  that  the  plaintiff  had  acquired  and  owned  the 


364  Texas  Civil  Appeals  Reports,  Vol.  62.         lOciober, 

contract  sued  on,  claimed  to  have  been  executed  by  the  defendant  With- 
erspoon  to  the  defendant  Zapp." 

The  proposition  advanced  under  them  is  as  follows:  "An  assignee 
can  not  by  an  assignment  of  a  claim  to  him  for  the  sole  purpose  of  suing 
a  defendant  in  a  county  other  than  his  residence,  join  the  assignor  as 
co-defendant  and  collusively  and  with  no  other  purpose  than  to  gain 
jurisdiction  over  the  defendant,  procure  such  jurisdiction  in  a  county 
other  than  hife  place  of  residence/' 

In  our  view  of  the  case  we  deem  it  unnecessarv  to  determine  whether 
this  proposition  is  objectionable  under  the  rules  of  this  court.  It  may 
be  conceded  to  be  an  assertion  of  an  abstract  principle  of  law  applicable 
to  a  case  where  jurisdiction  of  the  person  of  a  defendant  depends  solely 
upon  the  assignment  of  a  demand  against  him  by  the  original  obligee 
to  a  stranger  who  afterwards  sues  the  original  obligor  and  assignor 
thereon.  But  such  is  not  the  case  before  us.  Here,  it  was  alleged  by 
the  plaintiff  that  the  defendant  Witherspoon  obligated  himself  in  writing 
to  pay  the  money  in  Fayette  County,  Texas,  in  the  event  he  did  not  sink 
at  least  as  many  as  four  wells  on  the  leased  lands  within  the  time  speci- 
fied, and  where  the  defendant  pleaded  (as  he  was  bound  to  do  by  cor- 
rect rules  of  pleading)  that  he  had  not  so  obligated  himself.  This  alle- 
gation in  plaintiff's  petition,  unless  traversed  and  disproved  by  Wither- 
spoon, would  of  itself  have  conferred  jurisdiction  over  his  person  in  the 
County  Court  of  Fayette  County.  Art.  1194,  sub.  5,  Rev.  Stats,  of  1895. 
And  the  burden  was  upon  Witherspoon  to  prove  this  essential  allegation 
in  his  plea  of  privilege.  Townes  on  Plead.,  361 ;  Robertson  v.  Eghraim, 
18  Texas,  118;  Kelso  v.  Adams,  2  Posey's  U.  C,  374;  Mangum  v.  Lane 
City  R.  M.  Co.,  95  S.  W.,  605 ;  Houston  Rice  Milling  Co.  v.  Wilcox,  45 
Texas  Civ.  App.,  303  (100  S.  W.,  204). 

The  evidence  shows  that  the  contract  containing  the  obligation  sued 
on  was  in  writing  and  signed  by  the  parties  thereto,  Witherspoon  and 
Zapp,  and  that,  when  executed,  the  former  retained  it  in  his  possession, 
promising  to  make  and  send  Zapp  a  copy.  This  Witherspoon  failed  to 
do.  He  was  notified  in  plaintiff's  petition  to  produce  it  upon  the  trial 
of  the  case,  so  that  it  could  be  offered  in  evidence  by  the  plaintiff.  But 
he  failed  to  produce  it  on  trial,  claiming  that  it  had  been  mislaid  or  lost. 
Therefore  secondary  evidence  was  admissible  to  prove  its  contents.  That 
it  contained  the  obligation  of  Witherspoon  to  pay  his  co-defendant  $500 
in  default  of  the  former's  sinking  wells  on  the  leased  lands  of  the  latter 
within  the  time  alleged  in  the  petition,  there  seems  to  have  been  no  con- 
troversy. The  fact  that  he  failed  to  perform  this  part  of  the  contract 
was  proved  without  a  doubt.  Then,  the  only  question  of  fact  as  to  the 
contents  of  the  writing  is,  Did  it  obligate  Witherspoon  to  perform  his 
obligation  to  pay  the  amount  stipulated,  in  the  event  of  his  default,  in 
Fayette  County,  Texas?  As  we  have  seen,  that  to  sustain  his  plea  of 
privilege  ihe  burden  was  upon  Witherspoon  to  show  it  did  not. 

Upon  this  issue  Witherspoon  testified  that  he  had  no  recollection  of 
writing  or  seeing  in  the  lease  any  provision  that  any  part  of  the  contract 
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was  to  be  executed  or  performed  in  Fayette  County ;  that  his  recollection 
of  the  terms  of  the  contract  was  not  very  clear ;  that  he  had  no  distinct 
recollection  of  any  of  the  terms  of  the  contract,  and  that  he  had  long 
ago  dismissed  the  entire  matter  from  his  mind. 

Zapp,  the  only  other  witness  as  to  this  issue,  testified  that  when  the 
contract  was  made,  it  was  distinctly  agreed  that  the  money  was  to  be 
paid  him  in  Fayette  County ;  that  he  could  not  say  whether  Witherspoon 
wrote  it  in  the  lease  or  not ;  but  that  if  he  did  not,  it  ought  to  have  been 
written  in  it. 

This  is  the  substance  of  all  the  testimony  upon  the  issue  of  where,  in 
the  event  of  Witherspoon's  default,  he  was  to  pay  the  money.  Unless  it 
should  be  presumed  that  the  contract  was  written  as  agreed  upon  by  the 
parties,  it  is  insufficient  as  a  basis  for  a  decision  of  the  issue  one  way 
or  the  other.  Therefore,  for  the  purpose  of  establishing  his  plea  of  privi- 
lege, the  burden  being  upon  the  defendant  Witherspoon  to  prove  that 
his  obligation  as  to  the  payment  of  the  money  was  not  to  be  performed 
in  Fayette  County,  we  are  of  the  opinion  that  the  trial  court  did  not  err 
in  overruling  his  plea  of  privilege. 

By  the  third  assignment  of  error  it  is  claimed  that  the  court  erred  in 
rendering  judgment  in  favor  of  plaintiff,  because  the  evidence  shows  that 
the  contract  sued  upon  is  a  penal  obligation,  and  fails  to  show  that 
either  plaintiff  or  his  assignor  has  sustained  any  injury  by  appellant's 
failure  to  perform  his  part  of  the  contract. 

The  evidence  supports  the  allegations  in  plaintiff's  petition. 

It  does  not  occur  to  us  that  the  obligation  sued  on  is  penal  in  its  na- 
ture. On  the  contrary,  it  seems  that,  when  tested  by  the  principles  which 
distinguish  liquidated  damages  from  a  penalty,  the  damages  for  the 
breach  of  the  contract  are  liquidated  or  fixed  by  the  contract  itself. 

As  to  whether  a  sum  agreed  to  be  paid  as  damages  for  the  violation  of 
an  agreement  shall  be  considered  as  liquidated  or  only  as  a  penalty  is 
held  to  depend  upon  the  meaning  and  intent  of  the  parties  gathered 
from  a  full  view  of  the  provisions  of  the  contract,  the  terms  used  to  ex- 
press the  intent,  and  the  peculiar  circumstances  of  the  subject  matter 
of  the  agreement.  The  contract  is  to  govern ;  and  the  true  question  is, 
what  was  the  contract?  Whether  it  was  folly  or  wisdom  for  the  con- 
tracting parties  thus  to  bind  themselves  is  of  no  consequence  if  the  in- 
tention is  clear.  If  there  is  no  fraud,  circumvention,  or  illegality  in  the 
case  the  court  is  bound  to  enforce  the  agreement.  Durst  v.  Swift,  11 
Texas,  273 ;  Yetter  v.  Hudson,  57  Texas,  604 ;  Eakin  v.  Scott,  70  Texas, 
442 ;  Tobler  v.  Austin,  22  Texas  Civ.  App.,  99 ;  Brown  Iron  Co.  v.  Nor- 
wood, 69  S.  W.,  253;  Neblett  v.  McGraw,  41  Texas  Civ.  App.,  239  (91 
S.  W.,  309)  ;  Norman  v.  Vickery,  60  Texas  Civ.  App.,  449  (128  S.  W., 
452) ;  13  Cyc,  90.  In  determining  whether  a  penalty  or  liquidated 
damages  is  intended  by  the  provision  for  the  forfeiture  of  a  certain  sum 
upon  failure  to  perform  a  contract,  the  actual  intention  of  the  parties  in 
view  of  the  whole  subject  matter  is  chiefly  to  be  looked  to ;  and,  if  this  be 
doubtful  upon  the  face  of  the  instrument,  the  writing  may  be  aided  and 
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the  real  intention  ascertained  by  proof  of  extrinsic  fact.     Wright  v. 
Dobie,  3  Texas  Civ.  App.,  194  (22  S.  W.,  66) ;  13  Cyc,  91. 

Here,  we  think,  the  contract  from  its  very  nature  was  sufficient  upon 
its  face,  without  more,  to  support  the  conclusion  of  the  trial  court  that 
the  sum  of  $500  stipulated  to  be  paid  by  Witherspoon  was  intended  by 
the  parties  as  liquidated  damages  in  the  event  Witherspoon  failed  to  per- 
form his  part  of  the  contract.  If  their  intention  was  different,  no  effort 
was  made  by  appellant  to  prove  it  by  extrinsic  evidence,  as  he  could 
have  done  if  his  pleadings  admitted  of  such  proof.  Therefore  we  over- 
rule the  third  assignment  of  error. 

Under  the  fourth,  fifth  and  sixth  assignments  it  is  contended  that 
whether  the  sum  of  $500  was  liquidated  damages  or  a  penalty,  the  entire 
amount  could  not  be  recovered  since  there  was  a  part  performance  of 
the  contract  by  the  appellant  and  he  was  only  liable,  if  at  all,  for  the 
part  unperformed.  We  will  not  pause  to  consider  whether  the  contract 
was  of  such  nature  that  the  defendant  Witherspoon  could  offset  plain- 
tiff's demand  by  the  value  of  so  much  as  he  had  done  in  performance  of 
his  obligation.  Suffice  to  say,  if  such  was  its  nature,  appellant  has  not 
pleaded  nor  proved  any  such  offset;  nor  does  the  value  of  what  he  did 
towards  its  performance  appear  either  from  plaintiff's  pleadings  or  the 
evidence. 

Since  the  seventh  assignment  of  error  is  predicated  upon  the  erroneous 
assumption  that  the  sum  of  money  appellant  promised  to  pay  in  default 
of  the  performance,  was  a  penalty,  it  requires  no  further  consideration. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed* 


Grand  Fraternity  v.  Mary  E.  Green. 

Decided  October  20.  1910. 

1 .  — Life  Insurance — Suicide — Evidence. 

In  a  suit  upon  a  certificate  of  life  insurance,  the  defense  being  suicide  by 
carbolic  acid,  evidence  reviewed  and  held  sufficient  to  support  a  finding  that 
the   insured  did  not  commit  suicide.    ■ 

2. — Same — Presumption. 

The  presumption  is  against  suicide,  and  where  an  insurance  company  re- 
lies upon  that  fact  as  a  defense  it  has  the  burden  of  proving  it. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below  be- 
fore Hon.  Jas.  W.  Swayne. 

R.  E.  Bratton  and  EcJcford  &  Cooke,  for  appellant. 

Orriclc  &  Terrell,  for  appellee. 

WILLSON,  Chief  Justice. — By  the  terms  of  a  certificate  issued  to 
B.  E.  Green  November  18,  1901,  in  force  May  31,  1908,  when  he  died, 
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The  United  Moderns,  a  mutual  benefit  association,  undertook  within 
ninety  days  after  proof  of  his  death  had  been  furnished  to  it  to  pay  to 
his  wife,  if  she  survived  him,  the  sum  of  $1000.  The  United  Moderns 
and  The  Grand  Fraternity,  a  similar  association,  afterwards  consoli- 
dated— the  consolidated  association  continuing  the  business  and  assum- 
ing the  liabilities  of  the  old  associations  under  the  name  "The  Grand 
Fraternitv."  As  the  beneficiarv  of  the  certificate  so  issued  to  Green, 
appellee,  his  wife,  recovered  the  judgment  from  which  this  appeal  is 
prosecuted. 

The  constitution  and  laws  of  The  United  Moderns  in  force  at  the  time 

the  certificate  was  issued,  and  made  a  part  of  it,  declared  that  "if  any 

member    dies     ...    by    self-destruction,    whether    sane    or    insane, 

.    .     .     the  beneficiary's  certificate  together  with  all  claims  by  reason 

of  membership  shall  be  null  and  void."    Appellant's  contention  was  that 

Green  was  a  suicide,  and  it  insists  here  that  the  evidence  so  conclusively 

established  its  contention  that  the  trial  court  should  have  peremptorily 

instructed  the  jury  to  return  a  verdict  in  its  favor.    From  testimony  in 

the  record  it  appears  that  Green  died  in  the  City  Park  in  Fort  Worth 

on  a  Sunday  afternoon,  in  plain  view;  had  their  attention  been  directed 

to  him,  of  several  people  then  at  a  distance  from  the  point  where  he  died 

of  about  one  hundred  vards.     The  attention  of  the  witness  Hoffman 

seems  first  to  have  been  attracted  to  him.    Green  was  then  near  one  of 

the  roadways  in  the  park,  "in  a  reclining  position/'  the  witness  stated, 

"sitting  on  the  ground  leaning  against  a  tree,"  with  his  left  leg  "crossed 

over  his  right  knee,  his  hands  lying  on  his  lap" — "in  the  position,"  the 

witness  further  stated,  "a  man  would  ordinarily  assume  who  was  sitting 

down  reclining  up  against  a  tree."    Hoffman's  attention  was  attracted 

to  him,  in  passing  near  him,  "by  the  extremely  pale  and  deathlike  look 

on  his  face."    "His  expression,"  the  witness  stated,  "was  just  like  a  man 

who  was  almost  dead.     I  thought  he  was.  dead  when  I  first  saw  him." 

Going  to  Green,  Hoffman  found  he  was  alive,  and  tried  to  arouse  him  by 

shaking  him,  but  failed.    Two  gasps  for  breath  were  the  only  movements 

deceased  made  after  Hoffman  reached  him.     Lying  on  the  ground  by 

Green's  side  was  a  small  mug,  empty;  and  lying  on  the  ground  fifteen 

or  twenty  feet  in  front  of  him,  and  across  a  park  walk,  was  a  two-ounce 

bottle  with  the  Eenfro  Drug  Store  label  for  carbolic  acid,  also  empty, 

or  nearly  so.    Both  the  mug  and  the  bottle  had  an  odor  of  carbolic  acid. 

A  justice  of  the  peace,  who  had  been  notified  of  Green's  death,  reached 

him  within  a  short  time  after  he  died,  and  on  the  trial  testified  that  on  an 

examination  of  the  deceased's  bodv  made  before  same  was  removed  from 

the  park,  he  found,  on  pulling  open  deceased's  mouth,  that  his  tongue 

was  white,  "like  it  was  parched  and  blistered."    "It  looked  to  me,"  the 

witness  said,  "like  the  tip  of  the  tongue  was  parched."    This  witness  did 

not  find  that  any  other  part  of  the  interior  of  Green's  mouth  appeared 

to  be  otherwise  than  normal,  but  another  witness  (Mann)  testified  that 

the  deceased's  mouth  "was  all  burned  inside  and  on  the  tongue,  too, 

.     .     .     all  the  inside  of  his  mouth  looked  white,  so  far  as  I  could  see, 
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and  that  was  back  to  the  curve  of  the  throat."  The  justice  of  the  peace 
and  a  number  of  other  witnesses  testified  that  there  was  no  appearance 
of  a  burn  on  Green's  lips,  nor  on  any  part  of  the  exterior  of  his  mouth. 
It  further  appeared  from  the  testimony  that  at  the  time  of  his  death 
Green  was  about  fifty-seven  years  of  age,  and  was  then,  and  for  quite 
a  while  before  that  time  had  been,  suffering  from  blood-poisoning  in 
his  right  hand,  which  he  treated  by  applying  carbolized  water  thereto; 
that  for  this  purpose  he  carried  around  with  him  and  used  the  mug  found 
near  him ;  that  he  procured  all  drugs  used  by  him  and  by  his  family  from 
Pangburn's  drug  store,  and  never  from  the  Renfro  drug  store;  that  on 
the  morning  of  the  day  he  died  he  had  obtained  from  the  Pangburn 
drug  store  a  bottle  of  carbolic  acid,  which  at  the  time  he  died  was  in  the 
bath  room  of  his  residence,  several  blocks  from  the  park  where  he  died. 
Physicians  testified  that  according  to  circumstances  and  the  quantity 
administered  death  from  carbolic  acid  might  be  instantaneous  or  other- 
wise. ''When  death  is  instantaneous,"  said  one  of  said  physicians, 
"paralysis  takes  place  in  the  motor  center  of  respiration  in  the  brain. 
When  that  happens  the  man  just  drops  like  a  shot."  In  cases  where 
death  is  not  instantaneous,  the  suffering  of  the  patient,  physicians  stated, 
is  intense,  causing'  him  to  writhe,  cry  out  and  breathe  stertorously.  A 
paralysis  of  the  respiratory  organs  produced  by  the  drug,  one  of  them 
testified,  would  cause  a  patient's  face  to  take  on  a  bluish  color.  It  was 
shown  by  evidence  of  the  physicians  that  the  tongue  of  a  person  in  bad 
health  frequently  has  a  white  coat.  Testimony  was  offered  and  admitted 
tending  to  show  it  to  be  ^improbable,  if  not  impossible,  that  Green  could 
have  drunk  from  the  mug  carbolic  acid  sufficient  to  have  produced  his 
death  without  leaving  on  his  lips,  other  parts  of  his  face,  or  a  mustache 
worn  by  him,  any  evidence  of  the  use  by  him  of  the  drug.  Testimony 
also  was  admitted  tending  to  show  that  it  would  not  have  been  possible, 
if  Green's  death  was  caused  bv  carbolic  acid  and  was  not  instantaneous, 
for  him  to  have  died  in  the  peaceful  and  apparently  painless  way  he  did 
die.  And  testimony  also  was  heard  tending  to  show,  the  jury  had  a  right 
to  believe,  that  his  death  was  due  to  heart  failure.  Aside  from  the  pre- 
sumption arising  that  Green's  death  was  not  suicide  (Mutual  Life  Ins. 
Co.  v.  Simpson,  28  S.  W.,  840).  We  think  it  is  apparent  from  the  testi- 
mony cited  that  a  question  for  determination  by  the  jury  as  to  the  cause 
of  his  death  was  presented,  and  that  their  finding  that  he  did  not  destroy 
his  own  life  can  not  be  said  to  have  been  wholly  without  evidence  to  sup- 
port it. 

There  are  assignments  presenting  other  objections  to  the  judgment, 
but  we  think  they  are  without  merit.    The  judgment  will  be  affirmed. 

Affirmed. 
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Fort  Worth  &  Denver  City  Railway  Company  v.  B.  S.  Hays. 

Decided  October  20,  1910. 

1. — Personal  Injuries — Evidence — Physical  Examination — Exclamations 
and  Complaints. 
In  a  suit  for  damages  for  personal  injuries,  testimony  of  three  physicians 
as  to  the  flinching  and  wincing  and  the  exclamations  and  complaints  of  pain 
by  plaintiff  while  undergoing  a  physical  examination,  reviewed:  and  held  ad- 
missible; and  this,  though  two  of  the  physicians  were  employed  by  plaintiff 
after  the  suit  was  filed  for  the  sole  purpose  of  obtaining  information  upon 
which  to  base  expert  testimony  in  his  favor. 


2. 

Exclamations,  shrinkings  and  other  expressions  of  a  party  which  appear 
to  be  the  instinctive  or  eriontaneous  betrayal  of  pain,  are  admissible  in  evi- 
dence upon  an  issue  of  personal  injury.  And  the  fact  that  such  expressions 
of  pain  occurred  during  a  physical  examination  instituted  by  the  plaintiff  for 
the  purpose  of  obtaining  testimony  to  be  used  in  a  damage  suit,  would  not 
render  it  inadmissible. 

3. — Jnry — Newspaper  Article — New  Trial — Discretion  of  Court. 

Pending  the  trial  of  a  damage  suit  the  jury  read  a  newspaper  article  in 
which  the  amount  of  the  verdict  on  a  former  trial  was  stated;  neither  the 
plaintiff  nor  his  counsel  were  in  any  way  responsible  for  the  publication  of 
the  article;  at  the  request  of  the  defendant  the  court  charged  the  jury  not  to 
consider  or  be  influenced  in  their  finding  by  anything  or  information  except 
the  evidence  and  the  charge  of  the  court;  the  court  overruled  a  motion  based 
in  part  upon  the  alleged  misconduct  of  the  jury.  Held,  the  misconduct  of  the 
jury  in  reading  the  article  was  not  sufficient  cause  for  reversing  the  judgment 
of  the  trial  court. 

4. — Negligence — Concurring  Acts — Liability. 

Where  a  personal  injury  is  the  -result  of  several  concurring  acts  of  neg- 
ligence, a  special  charge  exempting  the  defendant  from  liability  if  he  was  not 
guilty  of  negligence  in  one  of  said  respects,  is  properly  refused. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  B.  H.  Buck. 

Spoonts,  Thompson  &  Barwise,  for  plaintiff  in  error. — The  testimony 
of  a  physician  as  to  exclamations  and  complaints  of  pain  and  suffering,  as 
also  the  "flinching"  and  "wincing"  of  a  damage  suit  plaintiff,  which 
things  occurred  in  a  physical  examination  had  after  suit  filed,  and  there 
is  an  existing  motive  to  mislead,  deceive  and  falsify,  are  inadmissible  as 
evidence.  Where,  as  in  this  case,  the  examination  is  made  by  physicians 
engaged  to  testify  for  and  not  to  treat  such  patient-plaintiff;  where  the 
examination  is  had  at  a  time  and  under  all  environments  of  such  inter- 
ested person's  own  selection;  where  such  examination  is  manifestly 
brought  about  solely  to  furnish  data  to  the  employed  doctor  to  qualify 
him  to  express  on  the  witness  stand  a  favorable  opinion  as  to  the  injuries 
of  an  interested  actor  at  such  examinations ;  in  short,  where  such  an  ex- 
amination is  a  mere  exploit  to  obtain  testimony — a  mere  "auxiliary  to 
a  lawsuit," — it  is  not  competent  for  the  physician  under  these  conditions 
to  reproduce  before  the  jury  the  declarations  and  the  conduct  of  the 
Vol-  IiXII  Civil-24. 
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patient.  Missouri,  K.  &  T.  By.  Co.  v.  Johnson,  95  Texas,  409,  and  also 
the  following  cases  therein  cited  and  approved  by  our  Supreme  Court, 
towit:  Grand  Rapids  Ry.  Co.  v.  Huntley,  38  Mich.,  543;  Darrigan  v. 
Railway,  52  Conn.,  291 ;  Jones  v.  Portland,  50  Northwestern,  733 ;  Dela- 
ware, L.  &  W.  Ry.  v.  Roalefs,  70  Fed.,  21 ;  Lambertson  v.  Traction  Co., 
38  Atl.,  683 ;  Abbott  v.  Heath,  S4  Wis.,  320 ;  Stone  v.  Railway,  88  Wis., 
98;  Keller  v.  Gilman,  93  Wis.,  9;  Laughlin  v.  Railway,  80  Mich.,  154. 
The  court  erred  in  overruling  and  in  not  sustaining  the  defendant's 
motion  for  a  new  trial,  for  the  reason  that  after  the  jury  had  been  em- 
paneled in  the  trial  of  this  cause  and  after  the  testimony  had  been  intro- 
duced by  the  respective  parties  and  before  the  jury  had  deliberated  upon 
its  verdict  in  the  cause,  there  was  published  in  one  of  the  newspapers 
in  the  city  of  Fort  Worth,  having  a  wide  circulation,  a  certain  article 
purporting  to  contain  the  facts  concerning  a  former  trial  of  this  cause, 
which  said  article  was  as  follrtws: 

"Return  Wreck  Case. 

"Suit  Grows  Out  of  Denver  Accident  in  1906. 

"The  case  of  S.  R.  Hays  v.  the  Fort  Worth  &  Denver  Railway  Company 
is  one  of  the  longest  drawn  out  and  most  stubbornly  contested  damage 
suits  tried  in  the  District  Courts  this  year.  The  plaintiff,  S.  R.  Hays, 
alleges  that  his  spine  was  seriously  injured  in  a  wreck  on  the  Fort  Worth 
&  Denver  near  Wichita  Falls,  November  30,  1906.  He  is  suing  for 
$20,000.  The  jury  in  the  first  trial  of  the  case,  June,  1907,  awarded  the 
plaintiff  $7000.  The  case  was  reversed  and  remanded  for  a  new  trial. 
The  two  seats  upon  which  the  plaintiff  is  alleged  to  have  been  thrown 
when  the  wreck  occurred  have  been  introduced  in  evidence.  The  case 
will  likely  go  to  the  jury  Friday  afternoon." 

That  several  of  the  jurors  engaged  in  the  trial  of  the  case  were  citizens 
of  Fort  Worth,  and  at  least  two  of  the  said  jurors  so  engaged  in  thi9 
trial,  and  likely  more  of  them,  read  the  said  article  referred  to  in  said 
newspaper.  Hasson  v.  Railroad  Co.,  21  W.  N.  C.  (Pa.),  96;  Walker 
v.  State,  37  Texas,  389,  top  of  page;  Morse  v.  Montana  Purchasing 
Company,  105  Fed.,  337,  and  the  authorities  therein  cited;  People  v. 
Stokes,  103  Cal.,  193;  People  v.  McCoy,  71  Cal.,  397;  Meyer  v.  Oad- 
walader,  49  Fed.,  32;  State  v.  Walton,  92  la.,  455;  Farrer  v.  State,  2 
Ohio  St.,  54. 

Wallace  &  Movni,  McCart,  Bowlin  &  McCart  and  Garden .  Starling 
&  Garden,  for  defendant  in  error. — Involuntary  and  spontaneous  com- 
plaints, exclamations,  flinching  and  reflex  acts  of  pain  wrought  from  a 
patient-plaintiff  in  a  personal  injury  action  through  tests  applied  by  a 
doctor  in  an  examination  had  for  the  purpose  of  qualifying  such  doctir 
as  an  expert  witness  as  to  the  nature  and  extent  of  plaintiff's  injuries; 
are  admissible  as  res  gestae.  El  Paso  &  S.  W.  Ry.  Co.  v.  Polk,  108  S. 
W.,  762 ;  Wheeler  v.  T.  S.  E.  Ry.  Co.,  91  Texas,  356 ;  Missouri,  K.  ft 
T.  Ry.  Co.  v.  Johnson,  67  S.  W.,  768 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  John- 
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son,  67  S.  W.,  769 ;  Texas  &  P.  By.  Co.  v.  Barron,  78  Texas,  423 ;  Hous- 
ton &  T.  C.  By.  Co.  v.  Shaf er,  54  Texas,  643 ;  Missouri,  K.  &  T.  By.  Co. 
v.  Bose,  49  S.  W.,  133 ;  St.  Louis  S.  W.  By.  Co.  v.  Martin,  63  S.  W., 
1089;  Williams  v.  Great  Northern,  37  L.  B.  A.,  199;  1  Greenleaf, 
sec.  102. 

Since  Dr.  Wright  was  employed  by  plaintiff  for  the  purpose  of  treat- 
ment, and  sustained  such  relation  during  all  the  examinations,  he  would 
have  been  permitted  to  testify  to  statements  and  declarations  of  existing 
pain  and  suffering.  Missouri,  K.  &  T.  By.  Co.  v.  Bose,  49  S.  W.,  133 ; 
Texas  Cent.  By.  Co.  v.  Powell,  86  S.  W.,  23 ;  Williams  v.  Great  Northern, 
37  L.  B.  A.,  199;  1  Greenleaf,  see.  102;  El  Paso  &  S.  W.  By.  Co.  v. 
Polk,  108  S.  W.,  762. 

The  fact  that  some  of  the  jurors  knew  or  may  have  learned  through 
a  newspaper  the  amount  of  the  former  verdict  in  this  case,  would  not 
disqualify  them  as  jurors,  and  the  court  did  not  err  in  refusing  a  new 
trial  on  that  ground. 

The  granting  of  a  new  trial  for  misconduct  of  a  jury  is  by  statute 
placed  within  the  discretion  of  the  trial  court,  and  where  it  appears  that 
the  trial  court  has  not  abused  this  discretion  in  overruling  the  motion, 
the  appellate  courts  will  not  disturb  his  ruling.  Kalteyer  v.  Mitchell, 
110  S.  W.,  462;  Kelteyer  v.  Mitchell,  117  S.  W.,  793;  Gulf,  C.  &  S.  F. 
By.  Co.  v.  Blue,  102  S.W.,  128;  art.  1371  as  amended  1905,  Mclllwaine; 
Copeland  v.  Wabash  By.  Co.,  75  S.  W.  (Mo.),  106,  and  numerous  cases 
there  cited. 

LEYY,  Associate  Justice. — A  passenger  train  on  which  defendant 
in  error  was  riding  as  a  passenger  collided  with  an  engine  on  the  main 
track  in  the  yard  at  Wichita  Falls,  under  such  circumstances,  we  con- 
clude, as  to  warrant  the  finding  by  the  jury  of  negligence  of  plaintiff  in 
error,  as  alleged  in  the  petition,  proximately  causing  the  injuries  com- 
plained of.  The  collision  was  with  such  force  as  to  throw  defendant  in 
error  from  his  seat  to  the  aisle  of  the  car,  resulting  in  permanent  injury, 
according  to  the  finding  of  the  jury,  to  his  back  and  spine ;  and  the  ver- 
dict as  to  the  amount  of  damages  is,  we  think,  sufficiently  warranted  by 
the  testimony. 

It  is  contended  by  trie  first  and  second  assignments  of  eiror  that  there 
was  error  in  admitting  certain  testimony  of  three  physicians  set  out  in 
the  bill  of  exceptions.  The  point  presented  is  that  exclamations  and 
complaints  of  pain  and  suffering,  as  also  the  flinching  and  wincing  of 
the  plaintiff,  are  inadmissible  as  evidence,  which  things  occurred  in  a 
physical  examination*  after  suit  was  filed,  and  on  and  during  examination 
by  physicians  engaged  to  testify  for,  and  not  to  treat,  such  patient-plain- 
tiff. In  this  connection  it  must  be  said,  we  think,  that  the  evidence 
shows  that  Dr.  Wright  was  the  attending  physician  of  the  defendant  in 
error  for  purposes  of  treatment  of  his  injuries,  and  did  treat  him  during 
all  the  time  covered  bv  his  examinations,  and  was  not  called  in  solely 
for  the  purpose  of  making  an  examination  to  obtain  information  with 
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which  to  be  able  to  give  expert  testimony  in  the  trial.  The  other  two 
physicians,  however,  were  making  the  examination  at  the  request  of  de- 
fendant in  error,  at  a  time  and  place  agreed  upon,  for  the  sole  purpose 
of  obtaining  information  upon  which  to  base  expert  testimony  favorable 
to  defendant  in  error. 

The  testimony  of  Dr.  Wright,  the  regular  attending  physician,  com- 
plained of,  was  to  the  effect  that  he  made  several  examinations  of  the 
defendant  in  error  after  the  happening  of  the  injuries,  and  that  on  the 
first  examination  he  was  unable  to  come  to  anv  conclusion,  but  from  the 
second  examination  on  up,  and  including  the  subsequent  examination, 
he  reached  the  conclusion  that  defendant  in  error  was  suffering  from 
chronic  disseminated  myelitis;  that  on  the  second  and  subsequent  ex- 
aminations, while  he  would  be  examining  the  defendant  in  error  and 
when  he  would  press  his  spine  at  particular  points,  the  defendant  in  error 
evinced  points  of  tenderness  along  the  spine,  and  would  call  out,  "Quit," 
or  "Stop,"  and  would  "wince."  He  testified,  "When  I  say  that  Hays 
'evinced  pain/  I  don't  mean  that  he  said  or  claimed  that  he  was  suffering 
pain ;  of  course  he  complained  of  pain  when  he  holloed  'Quit/  or  'Stop,' 
but  that  didn't  have  any  weight  with  me ;  it  was  the  jerking  of  the  parts. 
His  saying  that  it  hurt,  or  for  me  to  stop,  didn't  have  much  effect  on 
my  coming  to  my  conclusions.  I  could  not  have  believed  he  was  suffer- 
ing at  all  if  I  hadn't  had  the  'reflex'  from  the  simple  fact.  I  had  a 
statement  and  the  'reflex,'  which  were  corroborated.  I  would  say  that  the 
reflex  action  constituted  about  75  per  cent,  and  the  particular  incidents 
and  what  he  .said  constituted  about  one-fourth  of  it  in  coming  to  my 
conclusions."  He  explained  that  at  the  point  of  soreness,  when  pressing 
it  with  his  fingers,  there  was  a  convulsive  action  of  the  muscles  there,  a 
jerking  of  the  parts  away,  and  that  thi3  convulsive  action  of  the  muscles 
was  simultaneous  with  the  "wince"  and  the  exclamations  of  "Stop/'  or 
"Quit." 

The  portion  of  the  testimony  of  the  two  other  physicians  complained 
of  was  to  the  effect  that  they  examined  defendant  in  error  by  laying  his 
back  bare  and  then  by  making  pressure  along  the  spine  with  the  thumb. 
Their  testimony  was  practically  the  same.  "When  I  came  to  a  place 
where  he  would  flinch  or  jump  quickly  as  if  in  pain  I  marked  that  point 
with  a  pencil,  and  at  every  point  where  he  would  flinch  I  would  mark  it. 
I  would  go  along  on  different  parts  of  the  body,  and  whenever  I  would 
find  such  places  I  would  mark  them.  Again,  T  would  go  over  them  a 
second  or  third  time  to  prove  or  to  find  out  whether  the  pain  occurred 
at  the  same  point  or  not ;  when  the  pain  occurs  at  the  same  point  after 
several  examinations,  we  infer  from  that  there  is  a  point  of  pain  there; 
a  man  flinches  or  makes  an  outcry.  In  making  this  examination  I  looked 
around  for  something  sharp.  I  ran  a  cambric  needle  I  guess  three- 
fourths  of  an  inch  deep  in  and  around  the  back  part  of  the  thigh  and 
over  the  back  where  it  joins  the  frame.  It  did  not  make  any  impression 
on  him  and  he  did  not  jump,  and  if  it  hurt  he  did  not  say  so  or  make 
any  movement.    During  this  examination  he  would  complain  of  pain; 
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that  is,  he  didn't  say  anything,  but  he  would  jump  when  I  would  stick 
him  where  it  hurt  him.  He  would  wince  or  flinch."  They  each  testified 
that  when  they  touched  the  pencil-marked  points  defendant  in  error 
would  flinch  or  wince,  and  "from  my  experience  as  a  doctor  I  would  say 
that  it  would  not  be  possible  for  a  patient  to  locate  the  exact  spot  of  pain 
under  an  examination  such  as  I  have  described  as  having  given  Mr.  Hays, 
if  he  does  not  in  fact  feel  the  pain ;  it  would  not  be  possible  for  him  to 
locate  the  spot  with  the  exactness  that  Mr.  Hays  did." 

We  think  the  testimony  admissible,  and  that  the  assignments  should 
be  overruled.  The  testimony  of  Dr.  Wright,  the  regular  attending  phy- 
sician, as  seen,  was  clearly  within  the  rule  allowing  complaints  or  ex- 
clamations which  are  the  spontaneous  manifestations  of  distress  or  suf- 
fering. 1  Greenleaf,  sec.  103;  Wheeler  v.  Tyler  S.  E.  By.  Co.,  91  Texas, 
356 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Bose,  19  Texas  Civ.  App.,  470  (49 
S.  W.,  133).  And  under  the  same  rule  the  testimony  of  the  other  two 
physicians  was  admissible.  We  do  not  think  any  of  the  testimony  ob- 
jected to  comes  within  that  character  of  inhibited  evidence  discussed 
in  the  opinion  in  Missouri,  K.  &  T.  By.  Co.  v.  Johnson,  95  Texas,  409. 
In  the  instant  case,  the  evidence  was  not  a  reproduction  or  quotation  by 
the  physicians  of  mere  exclamations  or  statements  of  defendant  in  error 
of  his  suffering  pain ;  but,  as  seen,  was  testimony  going  to  show  solely 
an  instinctive  and  spontaneous  betrayal  of  pain  under  pressure  of  the 
parts  during  physical  examination  of  the  injury.  On  the  contrary,  the 
evidence  objected  to  in  the  instant  case  is,  we  think,  strictly  within  the 
following  observation  made  by  the  court  in  the  Johnson  case:  "The 
authorities  referred  to  admit  that  exclamations,  shrinkings  and  other 
expressions  of  a  party  which  appear  to  be  the  instinctive  or  spontaneous 
betrayal  of  pain  are  admissible,  although  they  be  made  under  circum- 
stances such  as  are  disclosed  here."  The  circumstances  there  referred 
to  wag  an  examination  by  a  physician  solely  for  the  purpose  of  qualify- 
ing such  physician  to  testify. 

By  the  third  assignment  it  is  contended  that  it  was  such  misconduct 
on  the  part  of  the  jury  to  have  read  in  a  newspaper  article,  during  the 
trial,  of  the  amount  of  the  former  verdict  in  the  case,  as  to  constitute 
reversible  error.  The  newspaper  article  did  not  discuss  the  merits  of 
the  case  whatever,  and  neither  defendant  in  error  nor  his  counsel,  it  is 
agreed,  knew  anything  of  the  article  or  had  anything  to  do  with  its  pub- 
lication. The  court,  at  the  request  of  plaintiff  in  error,  gave  a  special 
charge  pertaining  to  the  matter,  admonishing  the  jury  to  not  consider 
or  be  influenced  in  their  finding  by  anything  or  information  except  the 
evidence  and  the  charge  of  the  court.  The  granting  of  a  new  trial  for 
misconduct  of  a  jury  is  by  statute  placed  within  the  discretion  of  the 
trial  court;  and  where  it  appears,  as  here,  that  the  trial  court  has  not 
abused  this  discretion  in  overruling  the  motion,  the  appellate  courts  do 
not  feel  authorized  to  disturb  the  ruling.  The  mere  fact  that  some  of 
the  jurors  knew  the  amount  of  the  former  verdict  would  not  in  itself 
and  alone  disqualify  them  from  being  jurors  in  the  first  instance;  and 
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as  the  trial  court  on  the  hearing  ruled  that  the  reading  of  the  article 
in  question  by  some  of  the  jurors  was  not  of  itself  sufficient  cause  for 
setting  aside  the  verdict  in  this  case,  we  feel  constrained  to  hold  in  this 
case  that  a  reversal  of  the  judgment  by  this  court  upon  that  ground 
would  not  be  warranted.  See  Copeland  v.  Wabash  By.  Co.,  75  S.  W., 
at  p.  114,  which  is  similar  to  the  instant  question. 

The  fourth  assignment  complains  of  the  refusal  to  give  a  special 
charge  to  the  effect  that  plaintiff  in  error  would  not  be  liable  for  the 
injuries  upon  the* finding  that  the  smoke  from  the  standing  engines  of 
plaintiff  in  error  was  blowing  across  the  track,  and  that  this  caused  or 
contributed  to  cause  the  failure  of  the  engineer  to  discover  the  standing 
engine  in  time  to  have  avoided  the  collision.  The  effect  of  this  charge 
was  to  absolve  plaintiff  in  error  of  liability  upon  the  mere  inability  of 
the  engineer  to  discover  the  standing  engine  because  of  the  smoke  which 
enveloped  it,  regardless  of  other  acts  of  negligence  in  the  manner  of 
running  the  train,  or  to  check  or  stop  it,  or  the  negligence  of  other  em- 
ployees in  permitting  the  standing  engine  to  be  on  the  main  track  at  the 
time  under  the  circumstances.  And  it  excused  plaintiff  in  error's  lia- 
bility if  the  smoke  contributed  to  the  engineer's  inability  to  sooner  see 
the  standing  engine,  even  though  the  smoke,  concurring  with  some  other 
act  of  negligence,  produced  the  collision.     The  assignment  is  overruled. 

The  two  remaining  assignments  complain  of  the  refusal  of  the  court 
to  grant  a  new  trial,  on  the  ground  that  the  verdict  of  the  jury  is  not 
warranted  by  sufficient  testimony  and  is  excessive.  We  have  carefully 
considered  each  ground,  and  think  the  evidence  supports  and  warrants 
the  verdict  and  the  amount. 

The  judgment  was  ordered  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Western  National  Bank  v.  J.  B.  White. 

Decided  October  20,  1910. 

1. — False  Arrest — Pleading — Judgment. 

In  an  action  for  damages  occasioned  by  shame,  mortification  and  humili- 
ation of  mind,  and  injury  to  reputation  and  character  consequent  upon  false 
arrest  and  imprisonment  on  a  charge  of  swindling,  a  judgment  for  damages 
for  loss  of  time  and  credit  caused  by  a  negligent  breach  by  defendant  of  its 
contract  in  dishonoring  plaintiff's  check,  would  not  be  warranted  by  the 
pleadings. 

2.— Same — Causing  Arrest— Batiflcation  of  Arrest — Insufficient  Evidence. 

In  an  action  for  damages  for  causing  the  arrest  of  plaintiff,  the  issues 
being  whether  appellant,  acting  together  with  its  codefendants,  caused  the 
arrest  of  the  plaintiff,  or  whether,  knowing  all  the  facts,  it  had  ratified  the 
arrest  after  it  had  been  made  at  the  instance  of  a  codefendant,  evidence  re- 
viewed and  held  insufficient  to  support  a  judgment  against  the  appellant  on 
either  issue. 


1910.]  Western  National  Bank  v.  White.  375 

3. — Ijoss  of  Credit — Burden  of  Proof. 

A  plaintiff  who  is  neither  a  merchant  nor  trader  must  prove  affirmatively 
an  allegation  that  his  credit  was  injured  or  lost  by  reason  of  an  arrest  on  a 
charge  of  swindling. 

4. — False   Imprisonment — Negligence — Proximate  Besult — Case  Stated. 

Plaintiff  had  $400  on  deposit  in  a  bank  in  T  County  and  drew  his  check 
for  that  amount  on  said  bank,  and  forwarded  it  for  collection  through  a  bank 
in  H  County;  the  bank  in  H  County  forwarded  it  to  its  correspondent  in  D 
County  for  collection;  by  some  mistake  in  its  bookkeeping  the  books  of  the 
bank  in  T  County  showed  only  $287  to  the  credit  of  plaintiff,  and  when  his 
check  was  presented  payment  was  refused  on  that  ground;  the  bank  in  H 
County  was  erroneously  informed  by  its  correspondent  bank  in  D  County  that 
the  check  had  been  paid,  and  the  bank  in  H  County  thereupon  paid  the  $400 
to  plaintiff,  who  went  to  a  neighboring  county  on  business;  when  the  bank  in 
H  County  learned  that  the  check  had  not  jn  fact  been  paid  it  caused  plaintiff 
to  be  arrested  in  the  county  to  which  he  had  gone;  immediately  after  and 
Jtrhile  under  arrest  plaintiff  communicated  by  phone  with  the  bank  m  T  County 
and  asked  why  his  check  had  not  been  paid,  and  notified  it  that  he  was  under 
arrest  for  swindling  the  H  County  bank,  and  insisted  that  his  check  was 
wrongfully  dishonored;  in  about  one  and  a  half  hours  the  bank  in  T  County 
discovered  its  mistake  and  phoned  to  that  effect  to  the  officer  having  plaintiff 
in  charge  and  also  to  the  bank  in  H  County,  whereupon  the  plaintiff  was 
released.  Held,  because  the  defendant  bank  in  T  County  neither  caused  nor 
instigated  the  arrest  of  the  plaintiff,  and  because  his  arrest  could  not  have 
reasonably  been  anticipated  as  a  proximate  result  of  its  negligence  in  book- 
keeping, the  T  County  bank  was  not  liable  for  the  damages  suffered  by  plain- 
tiff by  reason  of  his  arrest,  and  the  court  erred  in  refusing  a  peremptory  in- 
struction to  that  effect. 

5. — Practice  on  Appeal — Cross  Assignments. 

A  co-appellee  must  appeal  from  the  judgment  of  the  trial  court  in  order 
to  have  cross  assignments  by  him  considered. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Jas.  W.  Swayne. 

Stephens  &  Miller,  for  appellant. 

Parker  &  Parker  and  McCart,  Bowlin  &  McCart,  for  appellee. 

LEVY,  Associate  Justice. — Appellee  sued  J.  G.  Swofford,  sheriff  of 
Hood  County,  and  the  Hoed  Countv  State  Bank  and  the  Western  Xa- 
tional  Bank  of  Fort  Worth  to  recover  damages  for  his  alleged  false  ar- 
rest upon  a  charge  of  swindling  the  Hood  County  State  Bank.  By  the 
petition  all  the  defendants  below  were  jointly  charged  with  making  the 
arrest  maliciously,  and  the  Western  National  Bank  was  also  charged  with 
the  ratification  of  the  arrest  after  it  had  been  made.  The  suit  as  to  the 
sheriff  was  dismissed  by  appellee,  and  in  a  jury  trial  the  court  peremp- 
torily instructed  a  verdict  in  favor  of  the  Hood  County  State  Bank,  and, 
in  accordance  with  the  verdict  of  the  jury,  entered  judgment  in  favor 
of  appellee  against  the  Western  National  Bank.  The  Western  National 
Bank  appeals,  and  seeks  under  proper  assignments  to  revise  the  judgment 
against  it. 

The  evidence  shows  that  in  the  latter  part  of  August,  1907,  appellee 
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already  had  a  deposit  of  $287.50  to  his  credit  in  the  Western  National 
Bank  at  Fort  Worth,  and  in   September  made  a  further  deposit  of 
$112.50,  which  gave  him  a  credit  of  $400.     The  proper  officer  of  the 
appellant  bank  issued  to  him  a  deposit  slip  showing  that  additional  credit 
of  $112.50,  but  by  mistake  of  an  individual  bookkeeper  in  extending 
this  credit  on  the  books  of  the  bank  the  sum  was  placed  to  the  credit  of 
J.  E.  White,  another  depositor  in  the  bank,  whose  name  was  on  the  line 
just  below  or  just  above  that  of  appellee;  and  in  this  way  and  on  account 
of  this  clerical  error  and  mistake  of  the  bookkeeper  the-  books  of  the 
bank  showed  to  the  credit  of  appellee  only  the  sum  of  $287.50  instead  of 
$400.    Afterwards,  on  September  5,  1907,  appellee  applied  to  the  cashier 
of  the  Hood  County  State  Bank  to  have  his  $400  transferred  to  said 
bank.     Whereupon,  at  the  suggestion  of  the  cashier,  so  as  to  save  ex- 
pense to  appellee,  the  appellee  drew  a  check  on  appellant  bank  for  the 
$400  to  be  forwarded  by  the  Hood  County  State  Bank  for  collection,  it 
being  understood  and  agreed  between  the  cashier  and  appellee  that  ap- 
pellee would  not  be  paid  any  of  the  money  until  the  check  was  heard 
from.    This  check  was  sent  by  the  Hood  County  State  Bank  to  its  cor- 
respondent at  Dallas,  and  from  that  point  it  was  forwarded  to  the  cor- 
respondent of  the  Dallas  bank  in  Fort  Worth,  and  by  oversight  of  one  of 
the  officers  of  appellant  it  was  stamped  paid.    But  during  banking  hours  it 
was  discovered  that  the  books  showed  only  $287.50  to  the  credit  of  ap- 
pellee, and  this  was  corrected  through  the  clearing-house  during  banking 
hours  on  that  day.     However,  the  correspondent  at  Dallas  of  the  Hood 
County  State  Bank  had  reported  to  the  latter  giving  it  credit  for  the 
full  amount  of  the  check  as  a  cash  item.     Whereupon  appellee,  after 
having  been  informed  that  the  check  had  been  paid  by  the  cashier  of  the 
Hood  County  State  Bank,  personally  drew  out  the  money.    After  appel- 
lee drew  the  money  he  went  to  Cleburne  on  business.    The  cashier  of  the 
Hood  County  State  Bank  then  got  another  report  from  the  correspondent 
of  his  bank  at  Dallas  informing  him  that  the  credit  previously  given  to 
this  bank  had  been  cancelled  and  the  item  charged  back  to  it,  the  check 
having  been  dishonored  by  appellant  for  lack  of  sufficient  funds.    There- 
upon the  cashier  of  the  Hood  County  State  Bank  reported  the  matter 
to  the  sheriff  and  countv  attornev  of  Hood  County,  and  the  sheriff  at 
once,  by  phone  to  the  city  marshal  of  Cleburne,  caused  appellee  to  be 
arrested.    No  complaint  had  been  filed  nor  any  warrant  issued  against 
appellee.    The  county  attorney,  after  investigation  of  the  facts,  decided 
that  there  was  no  ground  for  criminal  prosecution  in  as  much  as  appellee 
had  made  no  false  representations  and  the  money  had  been  paid  to  him 
by  the  cashier  on  the  advice  of  the  Dallas  correspondent.    There  is  a  con- 
flict in  the  testimony  as  to  whether  the  arrest  was  contrary  to  the  in- 
structions  of  the  county  attorney  and  the  cashier  of  the  Hood  Connty 
State  Bank.    The  sheriff  testified  that  the  arrest  was  in  accordance  with 
instructions,  and  the  county  attorney  and  the  cashier  testified  to   the 
contrary. 

a* 

All  the  testimony  affirmatively  and  positively  shows,  and  with  no  at- 
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tempt  at  dispute  to  the  contrary,  that  the  appellant  bank  was  in  no  wise 
a  party  to  or  even  knew  of  the  arrest  at  the  time,  or  even  knew  of  the 
payment  of  money  by  the  Hood  County  State  Bank  to  appellee.  Im- 
mediately after  the  arrest  of  the  appellee  he  was,  at  his  request,  taken  to 
the  telephone  office,  where  he  called  up  the  appellant  bank  for  the  pur- 
pose of  knowing  why  his  check  had  been  dishonored;  and  being  unable 
to  clearly  understand  over  the  phone,  he  requested  the  city  marshal  to 
do  the  talking  for  him,  which  he  did.  Appellee  was  told  by  the  marshal 
that  he  arrested  him  on  order  of  the  sheriff  of  Hood  County  on  a  charge 
of  swindling  the  Hood  County  State  Bank  out  of  $400.  The  marshal 
in  his  conversation  over  the  phone  informed  an  officer  of  the  appellant 
bank  that  he  had  appellee  under  arrest  by  virtue  of  a  warrant  held  by 
the  sheriff  of  Hood  County  charging  him  with  swindling  the  Hood 
County  State  Bank,  and  that  appellee  wanted  to  know  the  state  of  his 
account  with  appellant  bank;  and  further  stated  that  appellee  had  slips 
showing  the  two  items  of  deposit  in  the  hank.  Whereupon  the  officer  of 
appellant  bank  told  the  marshal  that  its  books  showed  only  $287.50,  and 
that  he  went  bv  the  books,  and  on  that  account  the  cheek  had  been  dis- 
honored  for  $400.  Immediately  thereafter  the  officers  of  the  appellant 
bank  set  its  entire  force  to  work  to  see  if  thev  could  discover  anv  mistake, 
and  looked  through  all  deposit  slips  for  September,  which  resulted  in  the 
discovery  of  the  mistake  of  $112.50.  Thereupon  appellant  bank  promptly 
communicated  the  fact  to  the  Hood  County  State  Bank  and  the  city 
marshal  at  Cleburne.  It  was  an  hour  and  a  half  from  the  time  the  city 
marshal  was  talking  to  the  appellant  bank  until  the  appellant  bank  in- 
formed him  of  the  finding  of  the  error.  But  in  the  meantime,  on  in- 
structions from  the  sheriff  of  Hood  County,  the  city  marshal  had  re- 
leased appellee  from  custodv  upon  his  placing  in  a  bank  in  Cleburne  the 
$400  drawn  out  of  the  Hood  County  State  Bank  and  $2.50  to  cover  the 
expenses  of  telephone  messages. 

The  appellant  bank  was  not  the  correspondent  of  the  Hood  County 
State  Bank  and  had  no  connection  with  it,  and  the  officers  of  this  bank 
were  not  even  acquainted  with  the  cashier  of  the  Hood  County  State 
Bank  and  had  made  no  communications  whatever  to  such  cashier  in 
reference  to  appellee's  account  or  in  connection  with  appellee.  Appel- 
lant had  no  connection  whatever  with  requiring  the  appellee  to  deposit 
the  $400  to  be  released,  and  was  not  informed  of  it,  and  did  not  procure 
the  detention  of  the  appellee  under  arrest  after  his  arrest.  The  city 
marshal  told  appellee  that  he  arrested  him  on  order  of  the  sheriff  of 
Hood  Countv  and  would  not  release  him  except  upon  the  order  of  siich 
sheriff,  and  that  he  would  have  to  have  the  sheriff  give  him  such  order 
before  he  would  he  released. 

After  siating  the  case.— The  court  passed  the  case  to  the  jury  for  find- 
ings upon  two  grounds  of  recoverv  against  the  appellant,  and  each  ground 
is  properlv  complained  of  here.  '  The  first  required  the  jury  to  return  a 
verdict  foT  the  mental  pain,  anguish  and  humiliation  caused  by  such 
further  detention  in  arrest  upon  the  finding  that  appellant  bank  was 
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the  proximate  cause  of  the  detention  of  appellee  after  the  said  bank 
found  out  he  was  under  arrest  and  did  not  use  ordinary  care  to  notify 
the  officer  who  had  appellee  under  arrest  that  he  had  $400  to  his  credit 
in  said  bank.  The  second  required  the  jury  to  return  a  verdict  for  ap- 
pellee for  actual  damages  for  any  loss  of  time,  money  or  credit  upon  the 
finding  that  appellant  bank  was  guilty  of  negligence  in  not  placing  $400 
to  the  credit  of  appellee  and  in  not  paying  at  the  time  the  check  was 
drawn  on  it  by  appellee. 

The  second  ground,  evidently,  in  the  record  caused  the  verdict  in  this 
case,  and  is  disposed  of  by  the  simple  statement  that  no  such  ground  of 
recovery  was  sought  by  the  pleadings  or  made  by  the  evidence.  Appellee 
sued  the  appellant  for  damages  occasioned  by  shame,  mortification  and 
humiliation  of  mind  and  injury  to  his  reputation  and  character  con- 
sequent upon  being  arrested  and  held  a  prisoner  on  a  charge  of  swindling. 
He  did  not  sue  appellant  for  damages  for  loss  of  time  or  credit  founded 
on  negligent  breach  of  its  contract  in  dishonoring  the  check.  The  only 
two  possible  issues  raised  by  the  pleadings  were  (1),  whether  appellant 
acted  together  with  the  other  defendants  below  in  causing  the  arrest  of 
appellee;  and  (2),  whether,  knowing  all  the  facts,  it  had  ratified  the 
arrest.  There  is  no  evidence  of  loss  of  credit,  which  appellee,  not  being 
a  merchant  or  trader,  would  have  to  allege  and  prove.  It  is  uniformly 
held  that  it  is  error  to  submit  as  a  ground  of  recovery  a  matter  neither 
alleged  nor  proved. 

The  second  ground  complained  of  goes,  we  think,  to  the  legal  liability 
of  appellant  in  the  facts  of  the  case.  The  court  refused  to  give  a  re- 
quested peremptory  instruction,  and  this  we  conclude  should  have  been 
done  in  the  case.  By  the  undisputed  testimony  in  this  case  the  arrest 
was  an  unlawful  one.  But  according  to  the  undisputed  evidence  it  is 
affirmatively  and  positively  shown  that  this  arrest  was  made  without  the 
concurrence,  encouragement  or  even  the  knowledge  of  the  appellant  bank, 
and  there  is  an  utter  absence  of  any  evidence  either  of  participation 
originally  on  the  part  of  appellant  in  the  actual  arrest,  or  of  ratification 
in  the  same  after  it  had  been  made.  The  court  seems  to  have  been  of  the 
opinion  that  the  appellant  was  not  in  any  way  connected  with  and  did  not 
participate  in  the  arrest  originally,  in  that  he  did  not  submit  such  phase 
to  the  jury,  and  appellee  himself  did  not  insist  on  such  issue  by  instruc- 
tions. The  liability  of  appellant,  as  seen  from  the  court's  charge,  is 
predicated  upon  appellant's  negligence  being  the  proximate  cause  of  the 
further  detention  of  appellee  after  appellant  found  out  that  appellee 
was  under  arrest.  That  appellant  could  not  reasonably  have  contemplated 
that  an  unlawful  arrest  would  result  from  the  error  which  led  to  the 
dishonoring  of  appellee's  check,  is  quite  clear.  Again,  it  could  not  rea- 
sonably have  been  contemplated  by  any  one  acquainted  with  the  facts 
as  they  transpired  between  appellee  and  the  Hood  County  State 
Bank,  that  a  probable  cause  would  exist  arising  out  of  those  facts  for  a 
prosecution  and  arrest  for  swindling.  Nor  would  it  be  reasonable  to 
entertain  even  the  suggestion  that  the  appellant  bank  ratified  an   un- 
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lawful  arrest  for  swindling  in  these  facts.  The  facts  uncontroverted  are 
that  appellee  drew  his  check  for  the  $400  on  appellant  bank  and  had  it 
forwarded  through  the  Hood  County  State  Bank  for  collection,  with  the 
understanding  with  the  cashier  of  the  Hood  County  State  Bank  that  he 
would  not  draw  any  cash  on  it  until  the  check  was  reported  on.  The 
check  was  reported  on  as  paid,  and  the  appellee  then  checked  out  the 
$400.  The  arrest  and  the  detention  were  under  order  of  the  sheriff  of 
Hood  County  alone.  The  arrest,  therefore,  could  not  be  held,  we  think, 
to  be  the  proximate  result  of  the  breach  of  the  contract  involved  in  the 
dishonoring  of  the  check.  Bank  of  Commerce  v.  Goos,  58  N.  W.,  84. 
If,  as  a  matter  of  law,  the  arrest  could  not  be  held  to  be  the  proximate 
result  of  the  breach  of  appellant's  contract,  then  in  point  of  fact  in  this 
case  appellant  is  not  shown  to  be  responsible  for  the  further  detention 
of  the  appellee  by  the  city  marshal  after  it  had  information  of  his  arrest. 
It  did  not,  it  is  conclusively  shown  by  the  testimony,  assist,  encourage 
or  ratify  at  any  time  the  wrongful  detention.  It  was  simply  asked  the 
question  by  the  city  marshal,  at  the  request  of  appellee,  why  it  had  dis- 
honored the  check ;  and  it  gave  the  information  involved  in  the  dishonor- 
ing of  the  check,  that  its  books  did  not  show  that  amount  to  the  credit 
of  appellee.  There  is  no  pretense  in  the  evidence  that  any  more  was  said 
or  done  by  appellant.  That  this  mere  information  of  the  bank  about 
the  dishonoring  of  the  check  in  its  telephone  conversation  with  the  city 
marshal  was  the  proximate  cause  of  the  further  detention  could  not  in 
point  of  fact  be  sustained  in  the  evidence.  The  evidence  conclusively, 
without  conflict,  establishes  that  the  city  marshal  held  appellee  by  order 
of  the  sheriff,  and  in  such  order  of  arrest  appellant  had  no  participation 
or  knowledge,  and  the  marshal  told  appellee  that  he  could  only  be  re- 
leased by  order  of  such  sheriff  and  that  he  would  hold  him  and  not  re- 
lease him  until  the  sheriff  ordered  his  release.  The  arrest  and  detention 
by  the  city  marshal  were  not  continued  after  the  telephone  message,  it 
is  clear,  by  the  information  given  by  the  appellant  bank  to  the  marshal, 
but  his  detention  was  beyond  and  without  the  control  of  appellant  and 
entirely  by  the  officers,  who  were  not  acting  for  appellant.  The  order 
of  the  sheriff  to  the  marshal  to  hold  appellee  under  his  orders,  and  the 
determination  of  the  marshal  to  obey  the  order  of  the  sheriff  and  his 
refusal  to  release  except  upon  the  order  of  the  sheriff,  was  the  sole  cause 
of  the  detention.  The  information  given  by  the  appellant  to  the  mar- 
shal was  not  the  means  or  efficient  cause  of  the  detention.  The  city 
marshal  was  not  investigating  the  facts  preparatory  to  holding  or  re- 
leasing appellee,  but  was  merely  executing  orders  to  arrest  and  hold  in 
custody  for  the  sheriff.  And  it  is  conclusive  that  the  marshal  would  not 
have  released  appellee  on  the  statement  of  appellant,  but  only  upon 
orders  from  the  sheriff.  The  judgment  against  appellant,  therefore, 
must  be  reversed  and  here  rendered  for  appellant  with  all  costs. 

Appellee  White  has  filed  assignments  of  cross-errors  complaining  of 
the  ruling  of  the  court  in  giving  a  peremptory  instruction  against  him 
in  favor  of  the  Hood  County  State  Bank.    Appellee,  however,  did  not 
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appeal  from  this  judgment,  and  we  can  not  consider  his  assignments  of 
cross-errors.  A  coappellee  must  file  a  cross-appeal  before  he  can  have 
his  assignment  of  cross-errors  against  his  coappellee  considered.  Ander- 
son v.  Silliman,  92  Texas,  560;  Lauchheimer  &  Sons  v.  Coop,  99 
Texas,  387. 

Reversed  and  rendered. 


Texas  &  Pacific  Railway  Company  et  al.  v.  A.  Y.  Leslie  et  al. 

Decided  June  23,  October  20,  1910. 

1. — Carriers — Delay — Shortage  of  Gars. 

A  railway  company  was  not  excused  for  its  delay  of  four  days  in  forward- 
ing a  shipment  of  cattle  received  from  a  connecting  line  by  its  inability  to 
furnish  cars  therefor  through  a  press  of  business,  not  unusual  or  unforeseen, 
but  common  at  that  season  of  the  year,  where  it  did  not  show  the  amount  of 
its  equipment  for  the  service  nor  the  number  of  previous  orders  for  cars;  nor 
by  its  reliance,  without  inquiry  or  assurance,  on  the  connecting  line  permit- 
ting its  cars  to  go  through  with  the  shipment;  nor  by  the  fact  that  10  to  20 
days'  notice  to  provide  cars  was  customary,  only  20  hours'  notice  being  given; 
nor  by  the  fact  that  other  shippers  had  sometimes  held  their  cattle  at  that 
point  while  in  transit  in  order  to  negotiate  for  their  sale. 

2. — Interstate  Commerce — Published  Bates — Contract  for  Less  Bate. 

There  being  three  lines  of  connection  by  rail  from  the  point  of  shipment 
to  destination,  only  two  of  which  were  wholly  within  the  State,  the  agent  of 
the  initial  carrier  quoted  to  the  shipper  the  same  rates  by  each  of  the  three, 
and  the  latter  selected  the  interstate  route.  There  was  no  through  rate  estab- 
lished for  such  shipment,  the  only  published  rate  being  the  sum  of  the  local 
tariffs  of  the  connecting  lines,  which  was  greater  than  the  rate  via  the  intra- 
state connections  agreed  on  by  the  initial  carrier  with  the  shipper.  The  last 
carrier  collected  in  full  the  greater,  or  interstate,  rate.  Held,  that  the  shipper 
could  not  recover  from  the  initial  carrier  the  difference  between  the  rate  agreed 
on  and  that  collected.  To  permit  such  recovery,  either  as  damages  for  failure 
to  comply  with  the  contract,  or  for  misquoting  the  rates  and  inducing  shipper 
to  select  the  more  expensive  route,  would  accomplish  an  evasion  of  the  Inter- 
state Commerce  Law.  Texas  &  P.  Ry.  Co.  v.  Mugg  &  Dryden,  202  U.  S.,  242, 
followed. 

ON    MOTION   FOE   REHEARING. 

3. — Practice  on  Appeal — Bemittitur. 

Error  being  found  in  respect  to  only  one  element  of  damages  recovered,  the 
appellate  court,  where  the  amount  in  question  is  certain,  will  reform  and  ren- 
der judgment,  instead  of  remanding  unless   remittitur   is  entered. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  James  W.  Swavne. 

Lassiter  &  Harrison,  for  appellant  El  Paso  &  S.  W.  By.  Co. 

W.  L.  Ball  and  Spoonts,  Thompson  &  Barwise,  for  appellant  Texas  & 
P.  By.  Co. — At  the  time  the  shipment  involved  in  this  suit  was  made,  no 
carrier  could  engage  in  interstate  transportation  until  its  tariffs  had  been 
filed  with  the  Interstate  Commerce  Commission,  and  having  filed  such 
tariffs,  any  departure  therefrom  was  forbidden  under  heavy  penalties,  and 
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the  Act  of  Congress  then  in  force  and  governing  such  shipments  provided, 
"Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive  a  greater, 
or  less  or  different  compensation  for  such  transportation  of  passengers 
or  property  or  for  any  service  in  connection  therewith  .  .  .  than 
the  rate,  fare  and  charges  which  are  specified  in  the  tarifE  filed  and  in 
effect  at  the  time ;  nor  shall  any  carrier  refund  or  remit  in  any  manner 
or  by  any  device,  any  portion  of  the  rates,  fares  and  charges  so  specified." 
Act  of  Congress,  June  29,  1906,  34  St.  L.,  p.  584,  sec.  2;  Hanley  v.  K. 
C.  S.  Ry.  Co.,  187  U.  S.,  617. 

The  shipper  is  charged,  equally  with  the  carrier  and  its  agents,  with 
knowledge  of  the  tariffs  and  schedules,  and  even  though  the  carrier's 
agent  may  quote  or  agree  upon  an  erroneous  Tate,  the  correct  rate  ap- 
plicable over  the  route  along  which  the  shipment  moved,  must  be  collected 
by  the  carrier  and  paid  by  the  shipper.  Same  authorities.  Also :  G.  C. 
&  S.  F.  By.  Co.  v.  Hefley,  158  U.  S.,  98 ;  T.  &  P.  By.  Co.  v.  Mugg,  202 
U.  S.,  242 ;  Poor  v.  C,  B*.  &  Q.  By.  Co.,  12  I.  C.  C.  Bep.,  418  to  421. 

A.  J.  Clendenen,  for  appellees. — It  was  the  duty  of  appellant's  agent 
at  Pecos,  Texas,  on  being  applied  to  by  the  appellees  for  information  as 
to  rates  with  the  view  of  selecting  a  route  for  the  shipment  of  their  cattle 
from  Pecos,  Texas,  to  Stratford,  Texas,  to  furnish  true  information  as  to 
the  rate  over  the  several  routes  of  which  the  appellant's  line  formed  a 
part;  and  where,  as  in  this  case,  there  were  three  such  routes,  the  legal 
rate  of  freight  on  two  of  the  same  being  $54  per  car,  and  that  over  the 
third  line  $89  per  car,  and  said  local  agent,  either  by  mistake  or  design, 
represented  to  appellees  that  the  regular  tariff  rate  by  said  last  men- 
tioned line  was  $54  per  car  instead  of  $89  per  car,  the  true  rate,  and 
that  the  cattle  would  move  more  expeditiously  to  destination  over  said 
last  mentioned  route,  and  appellees  were  therehy  induced  to  route  the 
cattle  by  the  more  expensive  route,  and  but  for  said  representation  they 
could  and  would  have  routed  the  cattle  via  one  of  the  other  two  routes 
at  the  regular  tariff  rate  of  $54  per  car,  then  appellant  T.  &  P.  By.  Co. 
thereby  became  liable  to  the  plaintifEs  for  the  difference  of  such  rates, 
which  was  the  sum  of  $490 ;  and  this  liability  attached  to  said  defendant 
alone,  notwithstanding  the  excess  freight  may  have  been  participated  in 
by  other  carriers.  Hennepin  Paper  Co.  v.  Northern  Pac.  By.  Co.,  I.  C. 
C.  Rep.,  Dec.  5,  1907;  Cedar  Hill  Coal  &  Coke  Co.  v.  Colorado  South. 
By.  Co.,  14  I.  C.  C.  Bep.,  606 ;  Washington  Broom  &  Woodenware  Co.  v. 
C,  R.  I.  &  G.  By.  Co.,  15  I.  C.  C.  Bep.,  219. 

LEVY,  Associate  Justice. — On  May  19,  1907,  appellees  delivered 
to  the  Texas  &  Pacific  Bailway  Company  445  head  of  cattle  at  Pecos, 
TexaB,  intending  them  to  be  shipped  to  themselves  at  Stratford,  Texas. 
There  were  three  routes  by  which  the  cattle  could  be  shipped  from  Pecos 
to  Stratford  over  the  Texas  &  Pacific  Bailway.  One  of  the  routes  is  via 
Abilene  and  the  Wichita  Valley  and  Fort  Worth  &  Denver  Bailways, 
and  another  is  via  Fort  Worth  and  the  Fort  Worth  &  Denver  Bailway, 
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and  the  other  is  via  El  Paso,  thence  through  New  Mexico  via  El  Paso  & 
Southwestern  Railway  and  the  Chicago,  Rock  Island  &  Gulf  Railway 
to  Stratford,  Texas.  Appellees,  knowing  of  the  three  routes,  sought  in- 
formation of  the  local  agent  of  the  Texas  &  Pacific  Railway  Company  at 
Pecos  as  to  time  of  making  the  trip,  changes  of  cars  and  the  rates  of 
freight  charges  of  the  several  routes;  and  the  agent  informed  the  ap- 
pellees that  the  route  each  via  Abilene  and  Fort  Worth  was  $54  per  car, 
and  that  the  freight  rate  over  the  route  via  El  Paso  was  the  same  rate 
as  that  over  the  other  routes,  and  that  tjie  latter  route  would  make  better 
time,  and  there  was  only  one  change.  Acting  on  this  information  of  the 
agent,  the  appellees  then  directed  the  Touting  of  the  shipment  over  the 
interstate  route  via  El  Paso.  The  Texas  &  Pacific  Railway  Company 
then  received  the  cattle  and  delivered  a  bill  of  lading  to  appellees  agree- 
ing to  transport  the  cattle,  consisting  of  fourteen  cars,  as  routed  by  ap- 
pellees, "from  Pecos,  Texas,  station  to  El  Paso,  Texas,  station,  con- 
signed to  Leslie  &  Wharton,  Stratford,  Texas,  at  the  rate  of  tariff  per 
car."  At  Stratford,  Texas,  the  point  of  destination,  the  local  agent  of 
the  Chicago,  Rock  Island  &  Gulf  Railway  Company  demanded  and  col- 
lected the  freight  tariff  charges  on  the  shipment  at  the  rate  of  $89  per 
car,  and  over  protest  was  paid  by  appellees.  It  was  conclusively  proved 
that  the  freight  tariffs  issued  by  the  Texas  &  Pacific  Railway  Company 
and  filed  with  the  Interstate  Commerce  Commission  and  in  effect  at  the 
time  of  shipment  was  a  rate  of  $25  per  car  from  Pecos  to  El  Paso  on 
interstate  shipments  of  livestock,  and  that  the  interstate  rate  in  effect 
from  El  Paso  to  Stratford  over  the  El  Paso  &  Southwestern  and  Rock 
Island,  issued  and  filed  with  the  Interstate  Commerce  Commission,  was 
$64  per  car;  making  the  sum  of  the  two  $89.  There  was  no  through 
tariff  rate  over  the  interstate  route  authorized.  The  evidence  was  un- 
contradicted that  the  freight  rate  from  Pecos  to  Stratford  over  the  other 
routes,  which  were  entirely  intrastate,  then  in  force  and  authorized  by 
the  Railway  Commission  of  Texas  was  a  through  rate  of  $54  per  car. 
Upon  arrival  of  the  cattle  at  El  Paso  two  of  the  steers  were  fatally  in- 
jured and  died,  caused  by  injuries  received  en  route.  The  Texas  & 
Pacific  Railway  Company  delivered  the  cattle  at  El  Paso  to  the  El  Paso 
&  Southwestern  Railway  Company,  and  the  latter  received  and  negli- 
gently kept  the  same  in  its  pens  there  for  four  days  before  shipping  out. 
There  was  proof  that  the  cattle  were  damaged  in  shipment  and  by  the 
delay,  and  that  additional  expense  and  loss  occurred  to  appellees  by 
reason  thereof.  All  issues  of  fact  were  decided  by  the  jury  against  the 
contention  of  the  appellants,  and  there  is  evidence  to  support  the  same; 
and  we  here  adopt  the  findings  of  the  jury. 

Appellees  instituted  the  suit  to  recover  of  appellants  the  value  of  the 
two  dead  steers,  and  deterioration  in  value  and  injury  to  the  cattle 
shipped  resulting  from  alleged  negligent  handling  and  delay  en  route, 
and  to  recover  of  the  Texas  &  Pacific  Railway  Company  the  amount  of 
the  freight  charges  collected  above  $54  per  car  as  damages  for  alleged 
misrepresentation  and  misinformation  as  to  freight  tariff  charges  of  the 
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routing.  In  accordance  with  the  verdict  of  the  jury  a  judgment  was 
rendered  in  favor  of  appellees  against  the  Texas  &  Pacific  Railway  Com- 
pany for  $540,  covering  $490,  the  difference  between  the  through  intra- 
state freight  rate  and  the  sum  of  the  interstate  rates  filed  with  the  Inter- 
state Commerce  Commission,  and  $50,  the  value  of  the  two  steers  which 
died  in  transit  to  El  Paso ;  and  in  favor  of  appellees  against  the  El  Paso 
&  Southwestern  Railway  Company  for  $1330  damages  resulting  from  in- 
jury in  delay  in  shipping  from  El  Paso ;  and  in  favor  of  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company  against  appellees. 

After  stating  the  case. — The  assignments  of  the  appellant  El  Paso  & 
Southwestern  Railway  Company  are  first  taken  up.  The  first  assign- 
ment, complaining  that  the  court's  charge  is  erroneous  as  assuming  cer- 
tain issuable  facts  as  proven,  should  be,  we  think,  overruled,  as  not  fairly. 
subject  to  the  objection  urged. 

The  second,  fourth,  fifth  and  seventh  assignments  present  the  same 
question,  and  can  be  here  considered  together.  Appellants  offered  to 
show  that  it  was  usual  to  Teceive  notice  several  days  ahead  for  cars  for 
shipments  originating  on  its  line,  and  that  it  was  the  general  custom  of 
such  shippers  to  give  ten  to  twenty  days  prior  notice,  which  evidence 
was  on  objection  excluded  by  the  court,  and  this  is  complained  of  in  the 
assignments.  A  special  charge  was  asked,  and  refused  by  the  court,  to 
the  effect  that  if  at  the  time  the  cattle  in  question  were  tendered  there 
were  previous  orders  on  file  with  appellant  which  consumed  the  supply 
of  cars  on  hand,  and  appellant  exercised  reasonable  care  under  the  cir- 
cumstances to  furnish  cars  without  delay,  it  would  not  be  liable  for  any 
delay.  In  this  connection  it  was  proved  in  the  case  that  nearly  all  the 
stock  shipments  moved  in  April,  May  and  June,  and  that  there  was  a 
great  demand  for  cars  at  that  time,  and  that  this  condition  exists  every 
year  at  that  time,  and  that  it  is  usual  at  this  place.  As  against  the  delay 
in  shipping  out  the  cattle  in  question  after  receiving  same  in  its  pens 
from  the  Texas  &  Pacific  Railway  Company,  as  said  by  appellant  in  its 
brief,  "its  sole  defense  was  that  it  had  not  been  notified  of  the  ship- 
ment in  time  to  collect  this  number  of  cars,  and  that  several  orders  were 
on  hand  for  cars  ahead  of  this  order."  There  is  no  evidence  that  appel- 
lant then  owned  a  single  car,  or  if  it  had  any  how  many  it  owned ;  neither 
is  there  any  evidence  as  to  the  number  of  "orders  ahead"  of  this  ship- 
ment. Appellant  received  about  twenty  hours  notice  of  the  intended 
shipment  on  its  line  before  arrival.  No  duty  was  imposed  on  appellees 
to  give  ten  or  twenty  days  notice  of  the  arrival  of  a  through  shipment, 
nor  could  appellant  defend  against  a  usual  and  ordinary  through  ship- 
ment on  the  ground  that  it  was  entitled  to  receive  ten  or  twenty  days 
previous  notice  that  it  would  be  expected  to  receive  a  shipment  from  a 
connecting  carrier.  Reasonably  prompt  transportation  of  through  com- 
merce would  become  impossible  were  such  notice  required.  We  do  not 
think  the  assignments  present  reversible  error.  It  appearing  that  the 
shipment  was  usual  and  occurring  at  this  time  of  each  year,  it  could  not 
be  said  that  the  shipment  presented  such  sudden  and  unforeseen  con- 
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ditions  as  appellant  could  not  reasonably  have  anticipated  and  provided 
against  in  the  usual  discharge  of  its  duty  as  a  common  carrier.  There 
was  four  days  delay  in  shipping  out  by  appellant  after  receiving  the 
cattle.  It  was  the  duty  of  appellant  as  a  common  carrier  to  have  and 
furnish  enough  cars  without  unreasonable  delay  to  meet  all  demands 
it  could  reasonably  anticipate.  And  it  could  not  be  said  from  the  evi- 
dence that  the  delay  in  furnishing  cars  was  without  the  fault  of  ap- 
pellant. 

By  its  third  assignment  the  appellant  complains  of  the  refusal  of  the 
court  to  give  the  following  special  charge:  "You  are  instructed  that 
the  E.  P.  &  S.  W.  Ry.  is  not  responsible  for  any  agreement  between  the 
plaintiffs  and  the  T.  &  P.  agent  as  to  the  cattle  going  through  to  desti- 
nation in  the  cars  in  which  they  were  shipped.  If  the  delay  in  furnish- 
ing cars  at  El  Paso  was  caused  by  the  plaintiffs  relying  on  the  aforesaid 
agreement  the  E.  P.  &  S.  W.  Ry.  Co.  is  not  liable  therefor."  No  re- 
covery was  predicated  against  appellant  by  appellees  by  reason  of  not 
having  the  cars  ready  for  immediate  shipment,  but  only  for  such  dam- 
ages as  appellees  suffered  by  its  negligent  delay  in  shipping  out  after  the 
cattle  were  received  by  it  for  shipment.  The  court's  charge  instructed 
the  jury  that  appellant  would  only  be  liable  for  unreasonable  delay  oc- 
curring after  the  cattle  were  tendered  to  it  in  El  Paso  for  shipment. 
Neither  did  the  evidence  present  any  issue  that  appellees  were  seeking 
to  hold  appellant  liable  for  any  agreement  of  the  Texas  &  Pacific  Railway 
Company  to  furnish  cars  through  to  destination.  The  Texas  &  Pacific 
Railway  Company  agreed  to  furnish  cars  to  El  Paso,  but  refused  to  agree 
to  let  its  cars  go  off  its  line  on  a  through  shipment.  The  only  evidence 
that  appellees  were  relying  on  the  Texas  &  Pacific  cars  going  through  is 
found  in  the  evidence  of  one  of  the  appellees  when  he  was  asked  on  cross- 
examination  by  appellant  why  he  did  not  put  in  an  order  to  this  appel- 
lant for  cars  ahead  of  time,  to  which  he  answered  that  his  understanding 
was  that  the  cattle  would  go  on  through  and  he  never  thought  about  get- 
ting any  more  cars.  It  does  not  appear  that  appellant  had  reasonable 
grounds  to  relv  on  the  cars  going  through,  as  a  reason  to  excuse  delay 
in  shipment.     The  assignment  is  overruled. 

Because  certain  owners  of  cattle  had  sometimes  voluntarily  left  cattle 
in  the  appellant's  pens  while  they  were  making  arrangements  to  sell 
them,  would  not  authorize  or  justify  the  appellant  in  holding  and  de- 
laying the  shipment  of  appellees'  cattle;  and  it  was  not  error  to  exclude 
the  proposed  evidence  complained  of  in  the  sixth  assignment.  It  ap- 
pears conclusively  that  appellees  were  insisting  on  a  prompt  shipment 
by  appellant. 

The  eighth  assignment  complains  of  the  verdict  being  contrary  to  the 
evidence,  and  excessive.  We  think  the  evidence  supports  the  findings  of 
the  jury,  and  the  assignment  must  be  overruled. 

The  appellant  the  Texas  &  Pacific  Railway  Company  has  grouped  ten 
assignments  and  presents  them  as  involving  the  same  question  of  law. 
The  contention  is  that  though  the  local  agent  may  have  negligently 
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quoted  the  interstate  rates  of  shipment,  and  the  appellees  relied  upon 
the  rates  so  quoted  in  routing  the  shipment,  still  the  appellees  could  not 
legally  recover  from  appellant  the  difference  between  the  wrongfully 
quoted  rate  and  the  lawfully  published  interstate  rate.  Under  the  au- 
thority of  the  case  of  Texas  &  Pacific  Ry.  Co.  v.  Mugg  &  Dryden,  202 
T7.  E.,  242  (50  L.  Ed.,  1011),  the  contention,  we  think,  must  be  sustained. 
"While  the  facts  in  that  case  are  not  entirely  similar  to  the  instant  one, 
the  principle  announced  is  the  same  and  applicable  here.  The  suit  there, 
as  here,  was  not  on  contract,  but  in  damages  for  misrepresentation  as  to 
rates  involving  a  financial  loss  to  the  shippers  in  a  contract  based  on  the 
quoted  rates.  The  element  of  damage  there,  as  here,  was  the  amount  of 
the  freight  charges  in  difference  between  the  quoted  rate  and  the  lawful 
rate.  The  effect  of  the  decision  is  to  deny  a  recovery  back  of  any  part 
of  freight  charges  as  a  basis  for  reparation  in  a  suit  for  damages  for 
mis  representation  of  true  lawful  rates.  The  reason  underlying  the  de- 
cision is  that  the  interstate  rate,  when  regularly  established,  is  the  rate 
imposed  by  the  law  and  not  the  railway  company,  and  hence  the  shipper 
is  charged  with  knowledge  of  the  lawful  rates  published;  and  to  allow 
the  shipper  to  receive  back  a  part  of  the  lawful  rate,  either  as  a  basis 
of  reparation  for  damages  for  misrepresentation  or  breach  of  a  contract 
to  carry  for  less  than  the  lawful  rate,  would,  in  practical  results,  operate 
as  a  violation  of  law,  in  that  the  shipper  in  the  particular  shipment 
would  be  enjoying  the  benefit  of  a  lower  .rate  than  the  lawful  rate.  It 
is  true  that  the  appellees  were  misled  into  taking  a  more  expensive  route. 
But  their  only  damage  is  that  of  being  required  to  pay  more  freight 
charges  than  they  were  led  to  believe  by  the  agent  that  they  would  have 
to  pay.  In  the  Mugg  &  Dryden  case  they  were  led  to  believe  by  the  agent 
that  the  rates  were  less;  and  they  contracted  in  reference  to  the  quoted 
rates,  and  suffered  loss  in  consequence.  If  appellees  were  charged  with 
a  knowledge  of  published  interstate  rates,  and  the  law  prohibits  the  en- 
joyment of  a  less  rate,  a  recovery  back  of  a  portion  of  such  lawful  rates, 
as  damages  resulting,  could  not  be  legally  predicated  on  the  error  of 
taking  the  more  expensive  route.  We  conceive  that  to  be  the  effect  of  the 
decision  supra.  It  follows  that  it  was  error  to  allow  a  recovery  for  the 
freight  rates  of  $490.  The  error  is  curable,  however,  by  a  remittitur  of 
that  amount  by  appellees,  if  they  elect  to  do  so.  The  other  assignments 
are  overruled. 

The  judgment  against  the  El  Paso  &  Southwestern  Railway  Com- 
pany is  affirmed ;  but  the  judgment  against  the  Texas  &  Pacific  Railway 
Company  is  reversed  and  remanded  unless  appellees  within  twenty  days 
from  the  date  of  this  judgment  file  a  remittitur  of  $490,  being  the 
freight  charges ;  in  which  event  the  judgment  of  the  District  Court  will 
be  modified  and  affirmed  for  $50,  the  value  of  the  two  dead  steers;  said 
appellant  to  recover  of  appellees  its  cost  of  appeal. 
Vol.  LXn  Civil-25. 
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ON    MOTION   FOR   REHEARING. 

The  appellee  strongly  insists  that  the  principle  announced  in  the  Mugg 
&  Dryden  case  is  not  applicable  here.    His  contention  is  that  the  instant 
case  as  made  is  analogous  to  a  suit  for  damages  for  failure  or  refusal  of 
the  agent  of  the  initial  carrier  to  transport  a  shipment  over  the  least  ex- 
pensive route,  there  being  two  routes  available  to  the  point  of  destina- 
tion.   By  a  proper  construction  of  the  pleading  and  the  evidence  in  this 
case,  the  suit,  we  think,  is  simply  to  recover  the  difference  between  the 
rate  quoted  by  the  agent  of  the  initial  carrier  and  the  lawful  rate  in 
force  collected  at  the  point  of  destination,  as  damages,  as  alleged  in  the 
petition  "for  the  negligent  failure  of  the  defendant  Texas  &   Pacific 
Railway  Company  to  give  plaintiff  correct  information  in  regard  to  said 
rate,  as  it  was  its  duty  to  do."    The  petition  specially  lays  the  damages  at 
the  difference  between  $54  per  car  and  $89  per  car,  which  amounts  to 
$490.    $54  per  car  was  the  rate  quoted  by  the  agent  to  appellee,  and  $89 
per  car  was  the  lawful  rate  collected  at  point  of  destination.     Neither 
the  pleading  nor  the  evidence  shows  any  disregard  of  the  shipper's  in- 
structions in  the  matter  of  routing,  or  any  refusal  or  failure  by  the  agent 
of  the  railway  company  to  transport  the  shipment  by  the  route  carrying 
the  lowest  rate.     It  is  undisputed  that  the  appellee  himself  chose  and 
directed  the  route,  and  the  shipment  went  according  to  the  route  so 
chosen.    We  do  not  feel  warranted  in  interpreting  the  pleading  and  evi- 
dence as  seeking  a  recovery  on  any  other  ground  than  first  above  stated. 
If  the  suit  is  by  the  shipper  to  recover  in  the  form  of  damages,  as  we 
think  it  is,  a  portion  of  the  lawful  freight  charges  paid  by  him  at  desti- 
nation, on  the  ground  of  a  mistake  by  the  carrier  in  responding  to  his 
inquiry  as  to  the  lawful  rate  then  in  force,  then  we  think  as  before,  that 
the  ruling  in  the  Mugg  &  Dryden  case,  supra,  decides  the  question  here. 
It  is  not  the  question  here  of  whether  any  kind  of  damages  at  all  could 
be  recovered  in  the  proper  suit,  for  negligence  of  the  agent  of  the  rail- 
way company  inducing  a  shipper  to  select  a  more  expensive  route,  but 
the  simple  question  of  whether  such  freight  charges  are  allowable  as  an 
element  of  damages  where  the  lawful  rate  is  collected  at  destination  not- 
withstanding an  erroneous  quotation  of  another  and  lower  rate  by  the 
agent  of  the  initial  carrier  in  response  to  an  inquiry  of  the  shipper.     A 
contract  of  a  carrier  to  ship  at  a  lower  rate  than  the  lawful  rate  is  not 
valid,  and,  whether  entered  into  by  intention  or  negligence  of  the  agent 
of  the  initial  carrier,  affords  no  legal  ground  of  action  for  the  recovery 
by  the  shipper  of  any  portion  of  the  lawful  charges  as  his  damages.    We 
therefore  overrule  the  motion. 

We  think  the  motion  of  the  appellant  the  Texas  &  Pacific  Railway 
Company  should  be  granted ;  and  instead  of  remanding  the  case  as  to  the 
item  of  $490,  judgment  should  be  here  rendered  for  said  appellant ;  and 
the  judgment  of  the  trial  court  is  so  modified.  The  motion  as  to  the 
other  appellant  is  overruled. 

Affirmed  in  part  and  in  part  modified  and  rendered. 

Writ  of  error  refused. 
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Savings  &  Loan  Company  v.  John  W.  Bristoll  et  al. 

Decided  October  22,  1010. 

1.— Homestead — Partition. 

The  prohibition  against  a  partition  of  a  community  homestead,  contained 
In  section  52,  article  XVI,  of  the  Constitution,  and  in  articles  2057  and  2062, 
Rev.  Stats.,  applies  only  to  the  heirs  of  the  deceased  spouse,  and  not  to  those 
who  claim  an  interest  in  the  homestead  through  titles  acquired  otherwise  than 
by  descent  from  the  deceased  spouse. 

2. — Same — Purchaser  of  Survivor's  Interest. 

One  who  acquires  the  interest  of  a  surviving  wife  in  the  community  home- 
stead, whether  by  voluntary  sale  or  under  foreclosure  proceedings,  is  entitled 
to  partition  of  the  same  as  against  the  heirs  of  the  deceased  husband;  and 
this  right  can  not  be  affected  by  the  fact  fhat  the  surviving  wife  has  subse- 
quently been  appointed  guardian  of  a  minor  daughter  by  a  proper  court  and 
as  such  guardian  authorized  to  occupy  the  homestead  with  the  minor. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Bobt.  G.  Street. 

John  W.  Campbell,  for  appellant. — The  prohibition  against  partition 
of  the  homestead  extends  only  to  those  who  claim  as  heirs  of  the  dece- 
dent. Clements  v.  Maury,  110  S.  W.,  185;  Williams  v.  Jones,  106  S. 
W.,  755;  Lee  v.  British  &  Amer.  Mrtg.  Co.,  61  S.  W.,  134;  Modisette  v. 
Natl.  Bank,  56  S.  W.,  1007;  Powell  v.  Naylor,  74  S.  W.,  338;  Gilliam 
v.  Null,  58  Texas,  298. 

The  survivor  in  community  may  mortgage  homestead  property  for  a 
debt  not  a  community  obligation.    Lacy  v.  Bollins,  74  Texas,  566. 

Stewarts  and  Geo.  T.  Burgess,  for  appellees. — The  mortgage  by  Mrs. 
Bristoll  to  appellant  and  the  foreclosure  sale  under  the  decree  foreclos- 
ing such  mortgage  passed  Mrs.  BristolPs  fee  to  the  property  but  did 
not  convey  her  right  and  election  to  use  and  occupy  the  same  as  home- 
stead.    Harle  v.  Bichards,  78  Texas,  80. 

McMEANS,  Associate  Justice. — Suit  by  Savings  &  Loan  Company 
against  John  W.  Bristoll  and  others  for  partition  of  lot  No.  3  in  block 
549  of  the  city  of  Galveston. 

The  facts  are  substantially  as  follows:  The  lot  in  question  was  ac- 
quired by  William  Bristoll  prior  to  1889  and  constituted  the  community 
homestead  of  the  said  Bristoll  and  his  wife,  Cassandra  Bristoll.  William 
Bristoll  died  in  said  year,  leaving  surviving  him  his  said  wife  and  four 
children,  the  issue  of  his  marriage  with  Cassandra,  viz.,  John  W. ;  W. 
M.;  Lois,  who  afterwards  married  James  Ellender,  and  Louise.  After 
the  death  of  her  husband  the  said  Cassandra  borrowed  money  from  the 
appellant  for  the  purpose  of  making  improvements  upon  the  homestead, 
securing  the  sums  borrowed  by  mortgages  on  her  undivided  half  interest 
in  the  lot  and  improvements.  In  1907,  in  the  District  Court  of  Gal- 
veston County,  in  a  suit  brought  by  the  appellant,  Savings  &  Loan  Com- 
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pany,  against  Cassandra  Bristoll,  to  which  the  said  children  were  made 
party  defendants,  a  final  judgment  was  entered  foreclosing  plaintiff's 
mortgage  liens  on  the  undivided  half  interest  of  the  said  Cassandra  in 
said  lot  and  improvements,  and  the  same  were  ordered  to  be  sold  in  sat- 
isfaction of  plaintiff's  debt.  In  said  judgment  it  was  decreed  that  plain- 
tiff take  nothing  as  against  the  said  children.  On  February  11,  1908, 
an  order  of  sale  was  regularly  issued  under  said  judgment,  and  there- 
after Cassandra's  undivided  half  interest  in  said  lot  was  sold  thereunder 
and  bought  in  by  ths  Savings  &  Loan  Association,  and  a  proper  deed 
conveying  the  same  to  said  Association  was  executed  and  delivered  to  it. 
On  May  7,  1908,  this  suit  for  partition  was  brought. 

From  the  date  of  the  death  of  William  Bristoll  and  to  the  time  of 
the  trial,  the  said  lot  was  continuously  occupied  by  the  said  Cassandra 
and  her  minor  daughter,  Louise,  as  their  homestead.  The  two  sons,  John 
W.  and  W.  M.,  and  the  daughter,  Lois,  married  and  do  not  live  on  the 
property. 

On  March  25,  1909,  after  the  institution  of  the  partition  suit,  the 
County  Court  of  Galveston  County,  upon  an  application  filed  by  Cas- 
sandra Bristoll,  appointed  the  said  Cassandra  temporary  guardian  of  the 
minor,  Louise,  and  in  that  connection  made  its  further  order  in  which 
it  was  "adjudged  and  decreed  that  said  lot  3  in  block  549  and  improve- 
mnts  in  the  city  and  county  of  Galveston,  Texas,  be  decreed  to  be  the 
homestead  of  said  minor,  Louise  Bristoll,  and  that  the  same  be  set  apart, 
and  the  guardian  of  said  minor  and  said  minor  be  allowed  to  use  and 
occupy  the  same  as  a  homestead  until  said  minor  attains  her  majority." 
Thereafter,  on  May  19,  1909,  the  partition  suit  was  tried  by  the  court 
without  a  jury  and  resulted  in  a  judgment  in  favor  of  defendants,  the 
court  finding  and  decreeing  that  the  premises  sought  to  be  partitioned 
"were  the  community  homestead  of  the  late  William  Bristoll  and  his 
wife,  the  defendant,  Cassandra  Bristoll,  and  so  occupied  and  need  by 
them  at  the  time  of  his  death,  and  have  been  ever  since  and  is  now  so 
occupied  and  used  by  the  said  surviving  wife  and  their  minor  daughter, 
the  defendant,  Louise  Bristoll,  of  the  age  of  fifteen  years,  and  that  the 
same  has  been  duly  set  aside  to  the  said  Louise  by  the  County  Court  of 
Galveston  County  as  her  homestead  during  her  minority;  and  because 
it  is  the  opinion  of  the  court  that  the  law  and  the  facts  are  for  the  de- 
fendant, Louise  Bristoll,  it  is  therefore  ordered,  adjudged  &nd  decreed 
that  said  premises  known  as  lot  No.  3,  in  block  549,  in  the  city  and 
county  of  Galveston,  Texas,  being  incapable  of  partition  at  this  time, 
that  the  plaintiff,  Savings  &  Loan  Company,  take  nothing  by  its  suit, 
and  that  the  defendants  go  hence  .  .  .  without  prejudice  to  plain- 
tiff's right  to  demand  and  sue  for  partition  after  the  said  Louise  shall 
attain  her  majority ." 

From  this  judgment  the  plaintiff,  Savings  &  Loan  Company,  has  prose- 
cuted this  appeal,  and  assails  the  judgment  by  appropriate  assignments 
of  error,  which  we  will  not  consider  in  detail. 

Section  52  of  article  XVI  of  the  Constitution  of  1876  provides :     "On 
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the  death  of  the  husband  or  wife,  or  both,  the  homestead  shall  descend 
and  vest  in  like  manner  as  other  real  property  of  the  deceased,  and  shall 
be  governed  by  the  same  laws  of  descent  and  distribution,  but  it  shall  not 
be  partitioned  among  the  heirs  of  the  deceased  during  the  lifetime  of  the 
surviving  husband  or  wife  so  long  as  the  survivor  may  elect  to  use  or 
occupy  the  same  as  a  homestead,  or  so  long  as  the  guardian  of  the  minor 
children  of  the  deceased  may  be  permitted  under  the  order  of  the  proper 
court  having  the  jurisdiction,  to  use  and  occupy  the  same." 

Article  2057,  Revised  Statutes,  1895,  provides:  "The  homestead  shall 
not  be  partitioned  among  the  heirs  of  the  deceased  during  the  lifetime  of 
the  widow,  or  so  long  as  she  may  elect  to  use  or  occupy  the  same  as  a  home- 
stead, or  so  long  as  the  guardian  of  the  minor  children  of  the  deceased 
may  be  permitted  under  the  order  of  the  proper  court  having  the  jurisdic- 
tion, to  use  and  occupy  the  8ame.,, 

Article  2062  provides :  "On  the  death  of  the  wife,  leaving  a  husband 
surviving,  the  homestead  shall  descend  and  vest  in  like  manner  as  other 
real  property  of  the  deceased,  and  shall  be  governed  by  the  same  laws  of 
descent  and  distribution,  but  it  shall  not  be  partitioned  among  the  heirs 
of  the  deceased  during  the  lifetime  of  such  surviving  husband,  or  so  long 
as  he  may  elect  to  use  or  occupy  the  same  as  a  homestead." 

Upon  the  death  of  William  Bristoll  his  undivided  interest  in  the  com- 
munity homestead  descended  and  vested  in  his  children  (Bev.  Stats., 
art.  1696),  and  their  right  to  the  immediate  use  and  possession  thereof 
and  to  a  partition  thereof  became  fixed,  subject  only  to  the  right  of  his 
widow  to  use  or  occupy  the  same  so  long  as  she  might  elect  to  do  so,  or 
so  long  as  the  duly  appointed  guardian  of  the  minor,  Louise,  might  be 
permitted,  under  the  order  of  the  proper  court,  to  so  use  or  occupy  the 
same ;  but  during  the  time  the  homestead  should  be  so  used  or  occupied 
the  heirs  of  William  Bristoll  could  not  lawfully  have  a  partition  thereof. 
But  it  seems  clear  to  us  from  the  wording  of  the  Constitution  and  stat- 
utes that  the  prohibition  against  a  partition  of  the  community  home- 
stead is  as  to  the  heirs  of  the  deceased  spouse,  and  not  as  to  those  claim- 
ing an  interest  in  the  land  through  titles  otherwise  acquired  than  by  de- 
scent from  the  deceased  spouse. 

This  is  distinctlv  declared  in  Gilliam  v.  Null,  58  Texas,  298,  wherein 
our  Supreme  Court  in  construing  the  provision  of  the  Constitution  above 
quoted,  says: 

'The  Constitution  refers  in  its  terms  onlv  to  a  descent  of  the  land  to 
the  lieirs  of  one  of  the  spouses  occupying  it  at  the  time  of  such  death  as 
a  homestead,  and  prohibits  its  partition  among  the  heirs  of  such  dece- 
dent during  the  lifetime  of  the  survivor  or  as  long  as  he  or  she  may 
choose  to  occupy  it  as  a  homestead.  In  this  case  the  decedent  was  Bich- 
ard  Gilliam,  and  it  was  to  parties  claiming  as  heirs  of  his  estate  that  the 
partition  is  prohibited,  not  to  those  claiming  an  interest  in  the  land 
throngh  other  titles/* 

In  Ford  v.  Sims,  93  Texas,  586,  57  S.  W.,  21,  our  Supreme  Court, 
speaking  through  Associate  Justice  Brown,  says :    "Under  the  law  ex- 
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isting  prior  to  the  adoption  of  the  Constitution  (1876),  the  homestead 
of  an  insolvent  estate  was  required  to  be  set  aside  to  the  widow  and  minor 
children  of  the  deceased,  and  became  their  property  free  from  the  claim 
of  adult  heirs.  To  remedy  this,  section  52  was  adopted,  which  changed 
the  rule  so  that  the  homestead,  whether  the  estate  be  solvent  or  insolvent, 
should  descend  to  all  the  heirs  according  to  law.  It  was  not  intended 
by  that  section  to  regulate  the  rights  of  creditors  and  heirs.  The  lan- 
guage relates  alone  to  the  rights  of  the  heirs  of  the  husband  and  wife,  as 
between  themselves,  to  the  homestead  property  upon  the  death  of  either 
spouse."  See  also,  Lee  v.  British  &  American  Mortgage  Co.,  25  Texas 
Civ.  App.,  481  (61  S.  W.,  137). 

Upon  the  death  of  William  Bristoll  his  surviving  widow  had  authority 
to  sell,  or,  as  she  did,  mortgage  her  undivided  half  interest  in  the  com- 
munity homestead.  Lacy  v.  Rollins,  74  Texas,  566;  Watts  v.  Miller, 
76  Texas,  15 ;  Bateman  v.  Pool,  84  Texas,  407 ;  Dwyer  v.  Foley,  35  S. 
W.,  821.  And  a  sale  under  foreclosure  proceedings,  whether  by  the  court 
or  by  a  trustee  appointed  for  that  purpose,  was  as  effectual  in  passing  her 
title  to  the  purchaser  as  if  made  directly  by  her.  Lee  v.  Mortgage  Co., 
25  Texas  Civ.  App.,  481  (61  S.  W.,  137).  As  Cassandra  BristolPs  title 
was  not  acquired  by  descent  from  her  husband,  her  interest  in  the  home- 
stead was  not  that  of  an  heir,  hence  a  partition  between  the  appellant, 
after  it  acquired  her  title,  and  the  children  of  the  deceased,  was  not 
within  the  prohibition  of  the  Constitution  and  statutes  which  forbids 
the  homestead  being  partitioned  between  "the  heirs"  of  the  deceased  dur- 
ing the  existence  of  the  given  conditions.  Having  then  acquired  title 
otherwise  than  of  descent  from,  or  as  an  heir  of,  the  deceased,  the  ap- 
pellant, Savings  &  Loan  Company,  had  the  right  to  have  its  interest  in 
the  lot  partitioned  and  set  aside  to  it ;  and  this  right  was  in  no  manner 
abridged  by  the  subsequent  action  of  the  County  Court  in  setting  apart 
to  the  guardian  the  premises  in  question  as  a  homestead  for  the  minor. 
Williams  v.  Jones,  106  S.  W.,  755. 

The  trial  court  in  support  of  its  judgment  evidently  relied  upon  an 
expression  contained  in  the  case  of  Harle  v.  Richards,  78  Texas,  80.  If 
that  case  is  directly  in  point  we  doubt  its  correctness,  for  to  deny  par- 
tition to  a  purchaser  from  the  surviving  spouse  in  favor  of  a  minor  child 
of  the  deceased  who  has  been  permitted  by  the  order  of  the  proper  court 
to  use  the  premises,  would  be  engrafting  upon  the  Constitution  and 
statutes  a  meaning  which  their  language  does  not  justify  nor  the  rules  of 
construction  warrant,  and  would,  in  effect,  overrule  the  case  of  Gilliam 
v.  Null  and  that  line  of  cases  that  hold  that  the  prohibition  as  to  par- 
tition was  as  between  "the  heirs*  during  the  lifetime  of  the  survivor, 
or  so  long  as  the  minor  children  should  be  by  order  of  the  proper  court 
permitted  to  use  the  property  as  a  homestead,  and  does  not  prohibit  such 
partition  between  such  heirs  and  one  who  had  acquired  the  undivided 
interest  of  the  survivor  in  a  community  homestead.  Lee  v.  Mortgage 
Co.,  supra. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
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with  instructions  to  the  District  Court  to  enter  its  decree  vesting  the 
title  to  an  undivided  half  interest  in  the  premises  in  question  in  appel- 
lant, and  to  proceed  to  cause  partition  thereof  in  the  manner  prescribed 
by  law. 

Reversed  and  remanded  with  instructions. 
Writ  of  error  refused  to  Bristoll. 


Babnett  &  Record  Company  v.  H.  B.  Fall. 

Decided  October  22,  1910. 

1. — Appeal — Defective  Brief — Bole  31. 

An  assignment  of  error  will  not  be  considered  when  it  is  not  followed  by 
a  statement  from  the  record  explaining  and  supporting  the  proposition  there- 
under, as  required  by  Rule  31. 

2. — Same — Evidence — No  Objection  in  Trial  Court. 

An  assignment  of  error  based  upon  the  admission  of  evidence  will  not  be 
considered  when  the  record  does  not  show  that  any  objection  was  made  in  the 
trial  court. 

8. — Debtor  and  Creditor — Fraudulent  Sale — Title. 

As  between  a  debtor  and  creditor  no  title  passes  out  of  the  debtor  in  an 
attempted  sale  by  him  for  the  purpose  of  defrauding  the  creditor  when  the 
vendee  or  transferee  participates  in  the  attempted  fraud.  In  contemplation  of 
law  the  title  remains  in  the  debtor. 

4. — Garnishment — Answer — Receipt  of  Effects,  Time  When. 

The  answer  of  a  garnishee  should  include  effects  of  the  debtor  coming  into 
his  hands  between  the  date  when  the  writ  was  served  and  the  date  when  his 
answer  was  filed. 

6. — Judgment — Evidence — Presumption. 

In  the  absence  of  specific  findings  of  fact  to  the  contrary,  the  judgment 
of  the  trial  court  will  not  be  disturbed  if  there  is  any  phase  of  the  evidence 
which  will  support  it. 

6. — Garnishment — Title  to  Effects — Evidence. 

In  a  garnishment  proceeding,  contract  and  evidence  considered,  and  held 
sufficient  to  support  a  finding  that  the  title  to  certain  logs  or  piling  had  passed 
out  of  the  debtor  and  vested  in  the  garnishee  at  the  time  the  writ  was  served, 
and  this,  though  the  piling  was  in  course  of  transportation  to  its  destination  and 
was  invoiced  to  a  different  party. 

7. — Sale — P.  O.  B. 

An  agreement  to  sell  goods  f.  o.  b.  cars  at  a  designated  place  will  ordi- 
narily be  regarded  as  an  agreement  to  deliver  the  goods  at  such  designated 
place;  but  the  meaning  of  the  term  f.  o.  b.  depends  on  the  connection  in  which 
it  is  used,  and  if  the  meaning  of  the  contract  is  doubtful  the  construction 
placed  on  it  by  the  parties  will  be  adopted.  Contract  for  the  sale  of  logs  f. 
o.  h.  cars  at  place  of  destination  considered,  and  held,  when  construed  in  the 
light  of  the  evidence  and  the  dealings  of  the  parties,  to  mean  that  the  title  to 
the  logs  should  pass  when  the  logs  were  delivered  to  an  agent  of  the  buyer  at 
an   intermediate  point. 

8. — Fraudulent  Conveyance — Parties — Practice. 

A  fraudulent  vendee  although  a  proper  is  not  a  necessary  party  to  a  suit 
attacking  the  conveyance  or  transfer.     The  failure  of  the  plaintiff  to  make  such 
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vendee  a  party  to  the  suit  should  be  taken  advantage  of  by  plea  in  abatement 
or  by  exception  in  the  trial  court,  otherwise  the  point  can  not  be  raised  on 
appeal. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below  be- 
fore Hon.  Robert  G.  Street. 

i 

Walter  Gresham,  for  appellant. — A  garnishment  bond  signed  by  a 
company  as  surety  must  show  on  its  face  (a)  that  Such  company  is  duly 
incorporated ;  (b)  the  name  of  the  company  signed  to  the  bond  must  be 
the  same  as  the  name  written  in  the  body  of  the  bond;  (c)  the  bond 
must  be  signed  by  one  purporting  to  be  authorized  to  sign  the  name  of 
the  corporation;  (d)  the  bond  must  be  under  the  seal  of  the  corpora- 
tion;  and  (e)  reference  to  the  seal  of  the  corporation  being  attached 
should  be  made  in  the  body  of  the  instrument.  Gen.  Laws,  1897,  p. 
244,  sees.  3,  4  and  9 ;  5  Cyc,  p.  531  (b) ;  Rev.  Stats.,  art.  4487;  77  Texas, 
277;  Lytle  v.  Dothan  Bank,  121  Ala.,  215  (26  So.,  6). 

The  court  erred  in  holding  that  under  the  contract  to  deliver  to  gar- 
nishee the  piles  f.  o.  b.  the  cars  at  Texas  City  with  stop  over  privileges  at 
Beaumont  for  treatment  with  creosote,  the  title  to  the  piles  passed  from 
W.  E.  Fall  and  was  vested  in  garnishee  when  the  piles  were  delivered  to 
the  creosoting  works  at  Beaumont  for  treatment.  Medley  v.  American 
Radiator  Co.,  66  S.  W.,  86 ;  Mensing  v.  Engelke,  67  Texas,'  532 ;  20  Cyc, 
1007;  Wilson  Hardware  Co.  v.  Duff,  117  S.  W.,  440;  Noyes  &  Fisher 
v.  Brown,  75  Texas,  461. 

The  piles  in  possession  of  the  railroad  company  as  common  carrier 
or  in  possession  of  the  creosoting  company  at  Beaumont  for  treatment, 
were  not  subject  to  garnishment.  Grant  v.  Shaw,  16  Mass.,  341 :  Rev. 
Stats.,  art.  222 ;  Waples-Plater  Grocer  Co.  v.  T.  &  P.  Ry.  Co.,  95  Texas, 
489;  14  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  840-841. 

When  the  controverting  affidavit  states  that  defendant  fraudulently 
and  without  consideration  conveyed  property  to  a  third  party  after  the 
service  of  the  writ,  and  that  garnishee  participated  with  such  parties  in 
planning  and  executing  such  fraudulent  scheme,  and  such  third  party 
afterwards  conveys  such  property  to  garnishee,  and  is  not  made  a  party 
to  the  suit,  then  garnishee  is  entitled  to  his  discharge.  Smith  v.  Texas 
&  P.  Ry.  Co.,  39  S.  W.,  971 ;  Mensing  v.  Engelke,  67  Texas,  532 ;  20 
Cvc,  994. 

If  the  sale  of  Fall  to  Llovd  was  fraudulent  and  without  consideration, 
then  Lloyd  should  have  been  garnisheed  and  not  appellant.  Fearey  v. 
Cummings,  41  Mich.,  376 ;  Lee  v.  Tabor,  8  Mo.,  322. 

Carlton  &  Townes,  for  appellee. — Under  the  contract  between  W.  E. 
Fall  and  the  garnishee,  title  to  the  piling  passed  from  Fall  to  the  gar- 
nishee immediately  upon  its  passing  inspection  at  the  creosote  works  at 
Beaumont,  thereby  rendering  garnishee  liable  to  W.  E.  Fall  for  the 
agreed  price  of  such  piling,  less  the  freight  and  stopover  charges.  Orth- 
wein's  Sons  v.  Wichita  Mill  &  Elevator  Co.,  75  S.  W.,  364;  Maud  r. 
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Coppinger,  56  S.  W.,  127 ;  Brewer  v.  Blanton,  66  Texas,  532 ;  Goldberg 
v.  Bussey,  47  S.  W.,  51 ;  International  &  G.  X.  By.  Co.  v.  Ogburn,  63 
S.  W.,  1072, 

Anv  act  of  a  buver  which  is  inconsistent  with  the  idea  of  continued 
ownership  or  title  in  the  seller,  amounts  to  an  acceptance  of  the  prop- 
erty. 24  Am.  &  Eng.  Ency.  of  Law,  pp.  1089-90;  1  Benjamin  on  Sales, 
sec.  144;  Tiffany  on  Sales,  p.  199;  Brown  v.  Foster,  15  N.  E.,  608. 

Appellant,  the  garnishee,  was  answerable  to  appellee  both  for  the  con- 
tract price  of  piling  which  it  had  received  from  W.  E.  Fall,  but  for  which 
it  had  not  made  payment,  and  also  for  the  value  of  any  additional  prop- 
erty of  his  in  its  hands  at  the  time  of  service  of  the  writ  of  garnishment, 
or  coming  into  its  possession  thereafter,  up  to  the  time  of  the  filing  of 
its  answer  and  converted  by  it.  Rev.  Stats.,  art.  225;  Simon  v.  Ash, 
20  S.  W.,  722;  Willis  v.  Yates,  12  S.  W.,  232  and  482;  Focke  v.  Blum, 
82  Texas,  443;  Bell  v.  Stewart,  44  S.  W.,  925;  Morris  v.  House,  32 
Texas,  492. 

PLEASANTS,  Chief  Justice.— In  a  suit  brought  by  H.  B.  Fall 
against  W.  E.  Fall  in  the  District  Court  of  Jefferson  County  to  recover 
the  sum  of  $4575,  plaintiff  sued  out  a  writ  of  garnishment  which  was 
served  upon  the  appellant  herein  on  October  10,  1903.  The  answer  of 
the  garnishee,  which  was  filed  on  December  7,  1903,  admitted  its  in- 
debtedness to  the  defendant,  W.  E.  Fall,  in  the  sum  of  $1575.19  under 
a  contract  between  said  Fall  and  appellant  by  which  the  former  had 
agreed  and  undertaken  to  furnish  appellant  with  all  the  piling  required 
by  appellant  in  carrying  out  a  contract  theretofore  made  by  it  for  the 
construction  of  certain  improvements  for  the  Texas  City  Company,  at 
Texas  City,  Galveston  County,  Texas.  The  contract  between  appellant 
and  W.  E.  Fall,  and  between  appellant  and  the  Texas  City  Company, 
are  both  set  out  in  the  answer.  It  is  further  averred  that  one,  R.  D. 
Chapman,  was  asserting  a  material  man's  lien  upon  all  of  the  piling 
theretofore  received  by  appellant  under  its  contract  with  said  W.  E.  Fall 
to  secure  the  sum  of  $3591.52  claimed  to  be  due  him  by  said  W.  E.  Fall. 

The  garnishee  prayed  that  Chapman  and  the  Texas  City  Company 
"and  all  parties  claiming  any  interest  in  said  sum  of  $1575.19  be  re- 
quired to  intervene  in  this  cause  and  that  the  rights  of  all  parties  in  and 
to  said  funds  be  settled  in  this  suit." 

By  an  amendment  subsequently  filed  the  garnishee  admitted  an  in- 
debtedness to  W.  E.  Fall  of  $1871.64. 

The  Texas  City  Company  and  R.  D.  Chapman  intervened  and  filed 
answers,  but  as  the  questions  growing  out  of  the  Chapman  claim  were 
eliminated  by  agreement  during  the  progress  of  the  trial  it  is  unneces- 
sary to  disclose  the  nature  of  these  answers. 

On  September  25,  1905,  H.  B.  Fall  filed  his  controverting  affidavit  to 
garnishee's  answer,  in  which  he  states  that  W.  E.  Fall  had,  on  or  prior 
to  the  10th  of  October,  1903,  the  day  upon  which  the  writ  of  garnishment 
was  served,  delivered  to  garnishee  by  delivery  to  and  acceptance  by  its 
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duly  authorized  agent  for  that  purpose,  towit,  the  International  Creosot- 
ing  &  Construction  Company,  certain  enumerated  pieces  of  piling  of  the 
approximate  value  under  the  contract  of  $4000.  That  in  addition  to 
the  material  delivered  to  the  creosoting  works,  garnishee  had  in  its  pos- 
session at  Texas  City  certain  other  piling  which  had  been  shipped  to  it 
which  had  not  been  stopped  over  at  the  creosoting  works  and  for  which 
garnishee  did  not  account  in  its  answer,  and  for  which  W.  E.  Fall  was 
entitled  to  credit  and  payment  at  the  time  said  garnishment  was  served. 

On  February  17,  1909,  appellee  filed  an  amended  controverting  affi- 
davit in  which  it  is  alleged,  in  substance,  that  in  addition  to  the  sum 
admitted  by  the  garnishee  to  be  due  the  defendant  W.  E.  Fall  it  was 
further  indebted  to  the  said  Fall  in  the  sum  of  $750  for  piling  received 
by  it  at  Texas  City  prior  to  the  service  of  the  writ  of  garnishment,  under 
its  contract  with  said  Fall ;  and  the  further  sum  of  $4000  due  for  piling 
delivered  by  Fall  under  said  contract  to  appellant's  agent,  the  Inter- 
national Creosoting  Company  at  Beaumont,  Texas,  prior  to  the  service 
of  the  writ  of  garnishment. 

It  is  further  alleged  that  the  contract  between  W.  E.  Fall  and  appel- 
lant was  not  a  contract  for  delivery  at  Texas  City,  but,  if  affiant  is  mis- 
taken in  this,  then  that  said  contract  as  originally  made  was  changed 
and  modified  by  agreement  and  the  acts  of  the  parties  so  as  to  provide 
that  delivery  to  the  Creosoting  Company  at  Beaumont  should  be  con- 
sidered delivery  to  the  garnishee  and  render  it  liable  to  W.  E.  Fall  for 
the  value  of  said  piling. 

The  last  paragraph  of  this  affidavit  is  as  follows:  "Plaintiff  is  in- 
formed and  believes  that  garnishee  failed  to  answer  for  the  $4000  worth 
of  piling  described  in  paragraph  2  above,  and  the  $750  worth  described 
in  paragraph  3,  upon  the  theory  that  the  same  was  transferred  by  W.  E. 
Fall  to  W.  H.  Lloyd,  Jr.,  before  it  was  delivered  at  Texas  City,  Texas, 
In  this  regard  plaintiff  shows  to  the  court  that  if  there  was  any  such 
convevance  or  transfer,  same  was  made  bv  W.  E.  Fall  when  insolvent 
for  the  purpose  of  delaying,  hindering  and  defrauding  this  plaintiff  in 
the  collection  of  his  debt  as  herein  set  out,  and  was  without  consideration, 
and  that  this  purpose  and  intent  was  shared  by  W.  H.  Lloyd,  Jr.,  and 
the  garnishee  which  participated  with  the  other  parties  in  planning 
and  executing  such  fraudulent  scheme,  and  had  actual  and  constructive 
notice  thereof  and  of  the  fact  that  same  conferred  no  title  on  Llovd 
to  the  property  as  against  this  plaintiff,  and  consequently  Lloyd  con- 
ferred none  upon  the  garnishee,  and  that  said  property,  if  it  was  not  in 
the  actual  possession  of  the  garnishee  at  the  date  of  the  service  of  the 
writ  of  garnishment,  thereafterwards  came  into  the  possession  of  the 
garnishee  prior  to  the  time  of  the  filing  of  its  answer  and  should  have 
been  answered  for  by  it,  and,  the  same  having  been  converted  by  the 
garnishee,  it  should  be  held  for  the  reasonable  market  value  thereof. 

"Wherefore,  from  the  matters  and  facts  above  set  out,  it  appears  that 
said  garnishee  was  indebted  to  W.  E.  Fall  at  the  time  of  the  filing  of  it3 
answer  in  garnishment,  and  consequently  by  the  service  of  said  writ  of 
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garnishment  became  obligated  and  liable  to  this  plaintiff  in  the  follow- 
ing sums,  towit : 

Piling  unaccounted  for $4750.00 

Amount  admitted  due 1871.64 


$6621.64 


"Wherefore,  affiant  prays  that  he  be  given  judgment  against  the  gar- 
nishee, Barnett  &  Becord  Company,  for  his  debt  against  W.  E.  Fall, 
together  with  interest  and  costs  of  court,  and  for  all  other  relief,  both 
general  and  special,  legal  or  equitable." 

The  cause  was  tried  in  the  court  below  on  May  29,  1909,  without  a 
jury,  and  judgment  was  rendered  in  favor  of  appellee  for  the  sum  of 
$4348.23. 

We  deduce  from  the  record  the  following  conclusions  of  fact:  The 
contract  by  which  W.  E.  Fall  undertook  to  furnish  piling  for  the  work 
being  carried  on  by  the  appellant  for  the  Texas  City  Company  under  a 
contract  with  said  company,  had  its  inception  in  the  following  letter 
written  by  W.  E.  Fall  to  C.  L.  Crandall,  who  was  at  that  time  superin- 
tendent of  the  Texas  City  Company  and  in  charge  of  the  improvements 
being  made  for  said  company  by  the  appellant  and  was  also  the  duly 
authorized  agent  of  appellant  for  the  purchase  of  material  to  be  used 
in  the  construction  of  said  improvements: 

"Dear  Sir: — I  will  furnish,  as  wanted  by  you,  the  following  loblolly 
piling,  f.  o.  b.  the  cars  at  Texas  City;  the  prices  named  to  include  B. 
B.  charges,  i.  e.,  freight  and  stop-over  at  Beaumont  for  purpose  of  creo- 
soting  as  per  weights  noted  opposite  each  item.  Charges  of  creosoting  to 
be  paid  by  you.  Prices  are  expressed  in  cents  per  linear  foot.  All  piling 
to  be  not  less  than  8-inch  top  unless  otherwise  specified."  Then  follows 
a  list  of  piling  with  prices. 

This  offer  was  accepted  by  appellant,  and  a  considerable  quantity  of 
piling  had  been  received  by  it  at  Texas  City  under  said  contract  prior  to 
the  service  of  the  writ  of  garnishment.  A  large  portion  of  the  piling 
purchased  under  this  contract  had  to  be  treated  with  creosote,  and  for 
that  purpose  was  stopped  in  transit  at  the  plant  of  the  International 
Cieosoting  Company  at  Beaumont,  Texas.  W.  E.  Fall  purchased  the 
piling  in  controversy  from  B.  D.  Chapman  and  the  bills  of  lading  under 
which  it  was  shipped  from  points  of  origin  in  East  Texas  show  that  B. 
D.  Chapman  was  consignor  and  the  Texas  City  Company  at  Texas  City, 
consignee.  These  bills  of  lading  provided  that  the  shipments  were  to 
stop  at  the  "International  Creosoting  Company  at  Beaumont"  for  treat- 
ment. When  the  shipments  reached  Beaumont  the  piling  was  inspected 
by  the  superintendent  of  the  creosoting  works,  and  it  was  agreed  between 
appellant  and  Fall  that  all  piling  accepted  and  treated  by  the  creosoting 
company  would  be  accepted  by  appellant.  After  the  piling  was  treated 
at  Beaumont  it  was  shipped  to  Texas  City  upon  bills  of  lading  showing 


396  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

that  the  creosoting  company  was  consignor  and  the  Texas  City  Com- 
pany consignee. 

W.  E.  Fall  testified  that  it  was  originally  planned  to  send  invoices  to 
appellant  showing  contents  of  cars  when  they  left  the  piling  camp 
destined  to  creosote  works  at  Beaumont.  It  was  found  that  there  was  a 
discrepancy  in  nearly  every  car  caused  by  wrong  lengths  being  billed  by 
the  camp,  by  pieces  of  piling  being  rejected  by  the  inspector  of  creosoting 
works  at  Beaumont  on  account  of  such  piling  not  being  of  the  quality 
necessary  to  stand  the  treatment  which  the  creosote  company  had  con- 
tracted to  give  the  piling  and  which  piling  when  treated  by  them  they 
had  guaranteed  to  last  for  a  certain  term  of  years,  and  also  by  reason 
of  there  being  error  in  the  number  of  pieces  being  invoiced  at  the  piling 
camp  as  being  on  a  particular  car.  After  the  creosote  company  at  Beau- 
mont had  treated  the  piling  it  was  not  always  loaded  on  the  car  on  which 
that  specific  piling  came  into  the  works.  Mr.  Crandall  and  he  agreed  to 
take  the  creosote  works'  loading  ticket  at  Beaumont  as  the  evidence  from 
which  his  invoices  should  be  made.  These  invoices  to  appellant  were  to 
be  made  out  from  these  loading  tickets,  and  no  culls  were  to  be  taken 
therefrom.  It  was  agreed  that  he  should  be  paid  for  all  piling  accepted 
and  treated  at  Beaumont,  and  that  this  was  the  only  change  in  the  con- 
tract, or,  rather,  mode  of  keeping  accounts.  The  contract  was  con- 
stantly being  changed  as  to  the  lengths  of  piling,  as  the  work  at  Texas 
City  progressed  and  the  bottom  of  the  bay  and  earth  developed,  which, 
however,  was  contemplated  would  be  the  case  at  the  time  the  original 
contract  was  made. 

Under  its  contract  with  the  Texas  City  Company  the  appellant  agreed 
to  furnish  all  of  the  labor  and  material  necessary  in  the  construction 
for  the  Texas  City  Company  at  Texas  City  of  the  dock,  sheds,  trestles 
and  elevators  designated  and  described  in  said  contract,  and  to  construct 
said  improvements  in  accordance  with  the  plans  and  specifications  at- 
tached to  said  contract.  It  was  agreed  that  the  work  was  to  be  performed 
under  the  supervision  of  a  superintendent  designated  by  the  owners,  the 
Texas  City  Company.  In  consideration  of  the  covenants  to  be  kept  and 
performed  by  the  appellant,  contractor,  the  Texas  City  Company,  owner, 
agreed  and  promised  to  pay  the  contractor  the  actual  cost  of  said  im- 
provements, "including  all  material  of  every  nature  entering  into  the 
work,  freight  on  material  to  Texas  City,  the  cost  of  all  labor,  including 
the  services  of  foreman  directly  in  charge,  freight  on  tools  to  and  from 
Texas  City,  transportation  of  men  to  and  from  Texas  City,  cost  of  in- 
demnity or  accident  insurance,  and  the  maintenance  of  tools  and  equip- 
ment after  same  have  been  once  properly  and  completely  installed,  and 
nine  per  cent  of  said  actual  cost  in  addition  thereto,  which  sum  of 
nine  per  cent  shall  constitute  the  entire  compensation  and  profit  of  the 
said  contractor/5 

This  contract  further  provides  that,  "The  contractor  shall  pay  all 
bills  for  labor,  freights,  materials  and  other  expenses  connected  with  the 
cost  of  the  work  as  the  same  may  accrue,  and  shall  on  or  about  the  first 
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day  of  each  month  render  to  the  owner  a  statement  of  the  payments  so 
made,  said  statement  to  be  accompanied  by  vouchers  and  invoices,  and 
on  or  about  the  tenth  day  of  the  same  month  the  amount  of  said  state- 
ment shall  be  paid  to  the  contractor.  The  commission  of  nine  per  cent 
as  per  the  terms  of  this  contract  shall  be  due  and  payable  within  thirty 
days  after  the  final  completion  of  the  structure  and  improvements  to  be 
built  hereunder." 

As  before  stated,  C.  L.  Crandall  was  the  superintendent  in  charge  of 
this  work,  designated  and  appointed  by  the  Texas  City  Company,  and 
was  also  the  duly  authorized  agent  of  appellant  for  the  purchase  of  ma- 
terial to  be  used  in  constructing  said  improvements. 

At  the  time  the  writ  of  garnishment  was  served  a  portion  of  the  piling 
in  controversy  in  this  suit  was  in  the  possession  of  the  Creosoting  Com- 
pany at  Beaumont,  it  having  been  delivered  to  and  accepted  by  said 
company  under  the  bills  of  lading  before  described ;  and  a  portion  of  said 
piling  was  at  said  time  in  transit  from  Beaumont  under  bills  of  lading 
showing  that  it  was  consigned  by  the  Creosoting  Company  to  the  Texas 
City  Company.  All  of  this  piling  came  into  the  hands  of  appellant  and 
was  appropriated  and  used  by  it  under  its  contract  with  the  Texas  City 
Company,  prior  to  the  time  of  the  filing  of  appellant's  answer.  No  con- 
tention is  made  that  the  amount  recovered  by  appellee  is  in  excess  of  the 
value  of  said  piling  or  of  its  contract  price. 

The  writ  of  garnishment  was  served  on  Saturday,  October  10,  1903. 
On  the  next  day  Crandall  telephoned  W.  E.  Fall  at  Houston  and  in- 
formed him  of  the  garnishment  proceedings  and  requested  him  to  come  to 
Texas  City  and  make  some  arrangements  in  regard  to  his  contract  as  he, 
Crandall,  could  not  afford  to  have  the  work  delayed  by  having  the  ma- 
terial therefor  «tied  up  by  a  writ  of  garnishment.  In  response  to  this  re- 
quest Fall  went  to  Texas  City  on  Monday,  the  12th  of  October,  taking 
with  him  his  brother-in-law,  W.  H.  Lloyd,  Jr.  As  to  his  purpose  in  going 
to  Texas  City,  and  the  arrangements  made  by  him  with  Lloyd  and  Cran- 
dall, he  testified: 

"I  went  to  Texas  City  to  ascertain  if  there  were  any  irregularities  in 
serving  the  papers  there,  which  would  enable  me  to  defeat  the  garnish- 
ment, and  if  there  were  not,  to  save  me  as  much  ad  possible  from  the 
wreck ;  also  if  possible  to  get  the  contract  continued  on  the  original  basis 
if  it  could  be  done,  as  there  was  a  fair  profit  in  it  and  additional  business 
in  sight.  I  saw  Mr.  Crandall  and  Mr.  Sullivan  in  Texas  City,  and  pos- 
sibly, Mr.  Lewis  also. 

"I  examined  the  facts  connected  with  the  garnishment  and  made  up 
my  mind  that  I  had  no  technical  ground  to  defeat  it,  and  then  turned 
my  attention  to  making  the  amount  as  small  as  possible.  There  were  a 
number  of  cars  of  piling  on  the  track  and  not  unloaded,  some  of  them 
set  in  that  morning,  Monday.  I  asked  Mr.  Crandall  for  the  invoices 
from  me  covering  these  cars,  and  explained  to  him  that  I  wanted  them 
in  order  to  erase  my  name  and  substitute  another,  that  of  W.  H.  Lloyd, 
Jr.    I  got  them  and  made  the  change.    My  recollection  is  that  Mr.  Sulli- 
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van  was  present  during  my  talk  with  Mr.  Crandall,  and  that  he  knew 
what  I  had  done.  The  construction  corps  of  B.  &  B.  Company  had  an 
office  in  what  was  known  as  Inman  Shed,  about  half  a  mile  from  Texas 
City  Company's  office,  and  Crandall  sent  down  there  either  for  my  in- 
voices or  to  consult  with  the  B.  &  R.  Company's  man,  Mr.  Koehler.  We 
talked  all  the  time  we  were  waiting  for  these  invoices,  and  when  they 
got  back  my  recollection  is  that  I  substituted  Mr.  Lloyd's  name  for  mine. 
I  told  Mr.  Crandall  I  wanted  Lloyd  to  continue  the  contract  as  originally 
made  with  me,  and  I  would  act  as  Lloyd's  superintendent.  Crandall 
said  he  did  not  know  what  the  legal  effect  would  be,  that  he  would  take 
the  company  tug  and  go  to  Galveston  and  see  Judge  Mott. 

"We  went  to  Galveston  on  the  tug  just  as  soon  as  we  could  get  to  the 
wharf.  When  we  got  to  Galveston,  we  went  to  Mott  &  Armstrong's 
office  on  Tremont  Street.  Judge  Mott  was  away  but  we  saw  Mr.  Arm- 
strong, and  Mr.  Crandall  told  him  what  had  been  done  and  that  he  was 
desirous  of  assisting  me,  both  as  to  making  the  answer  small  and  con- 
tinuing the  contract  under  Lloyd's  name.  Mr.  Armstrong  said  that  the 
company  should  not  attempt  to  interfere  with  the  garnishment,  but  that 
the  contract  should  be  cancelled  and  awarded  to  some  one  else.  He  then 
gave  Crandall  a  pencil  memorandum  or  draft  of  letter  to  write  to  me, 
cancelling  my  contract,  and  also  gave  me  a  pencil  draft  of  a  letter  to 
write  to  Crandall  acknowledging  this  cancellation. 

"Crandall  wrote  me  the  letter  when  he  got  back  to  Texas  City,  and 
my  recollection  is  that  I  answered  from  Houston  by  mail  upon  my  re- 
turn to  Houston.  My  recollection  is  that  Mr.  Crandall  told  Mr.  Arm- 
strong about  changing  the  invoices  and  that  Armstrong  agreed  that  this 
was  safe,  at  anv  rate  thev  stood  as  changed. 

"As  I  have  before  stated,  I  got  the  invoices  and  mgde  the  change. 
We  were  in  the  Texas  City  Company's  office  at  Texas  City.  The  invoices 
read,  'Bought  of  W.  E.  Fall*  or  'Sold  to  B.  &  R.  Company  by  W.  E.  Fall/ 
I  forget  the  exact  wording  of  the  printed  voices.  After  the  change  was 
made,  invoices  were  given  me  by  Mr.  Crandall  and  after  the  change  was 
made  the  invoices  read,  'Bought  of  W.  H.  Lloyd,  Jr./  or  'Sold  to  B.  & 
B.  Company  by  W.  H.  Lloyd,  Jr.'  My  recollection  is  that  Crandall 
asked  me  to  send  him  regular  invoices  to  replace  the  altered  invoices, 
though  I  do  not  recollect  whether  or  not  this  was  ever  done." 

W.  E.  Fall  was  insolvent  at  this  time.  If  there  is  anv  testimony  in 
the  record  showing  that  Lloyd  was  ever  paid  or  that  he  ever  claimed  any- 
thing for  this  piling,  it  is  not  pointed  out  in  appellant's  brief.  The 
above  testimony  of  W.  E.  Fall,  which  is  uncontradicted,  justifies,  if  it 
does  not  require,  the  finding  that  the  so-called  sale  of  the  piling  to  "Lloyd 
was  without  consideration  and  no  title  passed  or  was  intended  to  be 
passed  to  Lloyd  by  the  substitution  of  his  name  for  that  of  W.  E.  Fall 
in  the  invoices  for  said  piling,  but  that  said  substitution  and  pretended 
sale  was  made  for  the  sole  purpose  of  defeating  appellee  in  the  collection 
of  his  debt,  and  these  facts  were  all  known  to  appellant's  agent,  Crandall. 

Prior  to  the  trial  in  the  court  below  appellant  had  obtained  a  jndg- 
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ment  in  the  original  suit  against  W.  E.  Fall  for  the  amount  claimed 
by  him. 

The  first  assignment  of  error  presented  in  appellant's  brief  and  the 
proposition  submitted  thereunder,  are  as  follows: 

"The  court  erred  in  holding  that  the  bond  filed  is  in  compliance  with 
law  and  sufficient  to  authorize  the  issuance  of  a  writ  of  garnishment,  in 
this,  that  there  is  nothing  upon  the  face  of  the  bond  and  no  evidence 
aliunde  to  show  that  the  U.  S.  Fidelity  and  Guaranty  Company  is  au- 
thorized by  law  to  become  surety  upon  said  bond." 

Proposition. — "Where  the  authority  of  a  corporation  to  become  surety 
upon  a  statutory  bond  is  conditioned  upon  certain  prerequisites  being 
fulfilled,  the  performance  of  such  prerequisites  must  affirmatively  ap- 
pear." 

This  assignment  will  not  be  considered  because  it  is  not  followed  by 
any  statement  from  the  record  explaining  and  supporting  the  proposi- 
tion, as  required  by  Rule  31.  In  the  absence  of  such  statement  we  can 
not  presume  what  the  bond  shows  upon  its  face,  nor  that  it  was  excepted 
to  in  the  court  below  on  the  ground  urged  in  the  assignment,  nor  that 
the  court  made  the  ruling  complained  of  in  the  assignment.  It  is  un- 
necessary to  cite  authorities  to  sustain  the  ruling  that  assignments  of 
error  not  followed  by  the  statement  required  by  the  rule  should  not  be 
considered. 

The  second  and  third  assignments,  which  complain  of  rulings  of  the 
trial  court  refusing  to  quash  the  writ  of  garnishment  because  of  alleged 
defects  in  the  bond,  are  in  the  same  condition  as  the  first  assignment, 
and  for  the  reason  above  stated  will  not  be  considered. 

If  these  assignments  were  followed  by  a  statement  from  the  record 
as  required  by  Rule  31,  none  of  them  could  be  sustained  because  the 
record  fails  to  show  that  any  of  the  objections  to  the  bond  made  in  the 
assignments  were  made  in  the  court  below,  and  Such  objections  when 
urged  for  the  first  time  in  the  appellate  court  are  not  entitled  to  con- 
sideration. Merrielles  v.  Keokuk  Bank,  5  Texas  Civ.  App.,  483  (24' 
S.  W.,  565)  ;  Seinsheimer  v.  Flanagan,  17  Texas  Civ.  App.,  427  (44 
S.  W.,  31). 

Under  its  fourth  and  fifth  assignments  of  error  appellant  complains 
of  the  judgment  of  the  trial  court  on  the  ground  that  under  the  con- 
tract between  appellant  and  W.  E.  Fall  the  title  to  the  piling  in  con- 
troversy did  not  pass  to  appellant  until  said  piling  was  delivered  at 
Texas  City,  and  therefore  appellant  can  not  be  held  liable  for  the  value 
of  the  piling  in  possession  of  the  Creosoting  Company  at  Beaumont  and 
that  in  transit  from  Beaumont  to  Texas  Citv  at  the  time  the  writ  of 
garnishment  was  served. 

No  conclusions  of  fact  and  law  were  requested  by  appellant  and  the 
judgment  rendered  by  the  trial  court  contains  only  a  general  finding  in 
favor  of  appellee.  If,  as  pleaded  by  appellee,  the  sale  by  W.  E.  Fall  to 
Lloyd  was  a  fraud  and  a  sham,  wholly  without  consideration,  and  no 
title  was  intended  to  be  passed  thereby,  and  appellant  had  knowledge  of 
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these  facts  when  it  received  the  piling  from  Lloyd,  it  in  fact  received 
said  piling  as  the  property  of  W.  E.  Fall.  The  piling  having  been  de- 
livered at  Texas  City  and  appropriated  by  appellant  prior  to  the  filing 
of  its  answer,  appellant  would,  under  the  facts  pleaded  by  appellee,  be 
liable  to  him  for  the  value  of  said  piling,  regardless  of  the  question  of 
whether  the  title  to  the  piling  had  passed  to  appellant  when  it  was  de- 
livered to  the  creosoting  company  at  Beaumont. 

We  have  found  that  the  evidence  is  sufficient  to  sustain  appellee's  plea 
that  the  sale  to  Lloyd  passed  no  title.  The  judgment  of  the  trial  court 
being  authorized  upon  this  finding,  and  there  being  nothing  in  the  record 
to  indicate  that  it  was  not  based  thereon,  said  judgment  must  be  sus- 
tained, and  the  question  of  whether  under  the  contract  between  appel- 
lant and  Fall  the  title  to  the  piling  passed  upon  its  delivery  to  the  creo- 
soting company  at  Beaumont,  is  immaterial. 

We  are,  however,  of  opinion  that  under  the  contract  as  understood 
and  acted  upon  by  appellant  and  Fall  the  title  to  the  piling  passed  to 
appellant  when  it  was  delivered  to  and  accepted  by  the  International 
Creosoting  Company  at  Beaumont.  This  piling  was  all  consigned  by 
B.  D.  Chapman  to  the  Texas  City  Company  at  Texas  City,  with  direc- 
tions that  it  be  stopped  at  the  creosoting  works  for  treatment.  The 
record  shows  that  Fall  purchased  the  piling  from  Chapman,  and  it  must 
be  held  that  in  consigning  the  shipment  to  the  Texas  City  Company, 
Chapman  was  acting  for  and  under  the  direction  of  Fall.  Under  the 
contract  between  appellant  and  the  Texas  City  Company  that  company, 
through  its  agent  Crandall,  was  authorized  to  act  and  did  act  for  appel- 
lant in  receiving  the  piling,  and  a  consignment  to  the  Texas  City  Com- 
pany was  in  effect  a  consignment  to  appellant.  After  the  piling  had 
been  treated  by  the  creosoting  company  it  was  shipped  by  that  company 
to  Texas  City  as  ordered  by  Crandall,  and  upon  bills  of  lading  showing 
that  it  was  consigned  to  the  Texas  City  Company  by  the  creosoting  com- 
pany. The  price  agreed  to  be  paid  W.  E.  Fall  by  appellant  for  the  piling 
was  from  eleven  and  four-fifths  to  fourteen  and  four-fifths  cents  per 
linear  foot,  including  all  freight  charges,  and  the  cost  of  creosoting  said 
piling,  which  was  paid  by  appellant,  was  from  twenty  to  thirty-five  cents 
per  foot.  It  seems  to  us  that  these  facts  sustain  the  conclusion  that  the 
piling  became  the  property  of  appellant  when  it  was  received  by  the 
creosoting  company,  and  that  all  title  thereto  then  passed  from* Fall. 
It  would  be  unreasonable  to  hold  that  the  parties  intended  that  the  piling 
should  remain  the  property  of  Fall  after  appellant  had  expended  more 
than  double  its  original  cost  in  having  it  creosoted  and  thereby  ^reatlv 
increasing  its  value.  We  think  the  lansruage  of  the  contract  before  pet 
out,  that  the  piling  was  to  be  furnished  by  Fall  f.  o.  b.  the  cars  at  Texa* 
City,  in  the  light  of  the  facts  before  stated,  should  be  construed  to  mean 
nothing  more  than  that  the  price  of  the  pilinsr  named  in  the  contract 
should  include  the  freisrht  charge?  to  Texas  Oitv. 

An  agreement  to  sell  goods  f.  o.  b.  cars  at  a  designated  place  will  ordi- 
narily be  regarded  as  an  agreement  to  deliver  the  goods  at  such  derig- 
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nated  place,  but  the  meaning  of  the  term  f.  o.  b.  depends  on  the  connec- 
tion in  which  it  is  used,  and  if  the  meaning  of  the  contract  is  doubtful 
the  construction  placed  upon  it  by  the  parties  will  be  adopted. 

While  this  contract  might  be  construed  as  a  contract  on  the  part  of 
Fall  to  deliver  the  piling  at  Texas  City,  this  is  not  its  necessary  construc- 
tion, and  we  think  the  evidence  shows  that  the  parties  to  the  contract 
treated  the  piling  as  the  property  of  appellant  as  soon  as  it  was  received 
and  accepted  by  the  creosoting  company,  and  we  are  warranted  in  adopt- 
ing this  as  the  proper  construction  of  the  contract.  This  construction 
of  the  contract  is  not  forbidden  by  the  fact  that  Fall  is  not  shown  to 
have  ever  demanded  or  received  pay  for  the  piling  until  after  it  was  re- 
ceived by  appellant  at  Texas  City. 

The  fifteenth  assignment  of  error  and  the  proposition  submitted  there- 
under are  as  follows: 

"The  court  erred  in  holding  that  the  sale  of  certain  piling  to  W.  H. 
Lloyd,  Jr.,  was  void,  and  that  garnishee  was  liable  to  plaintiff  in  this  suit 
for  the  value  of  said  piles,  and  that  said  W.  H.  Lloyd,  Jr.,  was  not  a 
necessary  party  to  this  suit." 

Proposition. — "When  the  controverting  affidavit  states  that  defendant 
fraudulently  and  without  consideration  conveyed  property  to  a  third 
party  after  the  service  of  the  writ,  and  that  garnishee  participated  with 
such  parties  in  executing  6uch  fraudulent  scheme,  and  such  third  party 
afterwards  conveys  such  property  to  garnishee  and  is  not  made  a  party 
to  the  suit,  then  garnishee  is  entitled  to  his  discharge." 

This  assignment  as  interpreted  by  the  proposition  does  not  raise  the 
issue  of  the  sufficiency  of  the  evidence  to  sustain  the  finding  that  the  pre- 
tended sale  to  Lloyd  was  a  sham.  We  have,  however,  already  found  that 
the  evidence  was  amply  sufficient  to  sustain  the  finding  that  said  sale 
was  without  consideration  and  passed  no  title  to  Lloyd  and  that  appel- 
lant had  knowledge  of  these  facts. 

Lloyd  was  not  a  necessary  party  to  this  proceeding.  At  most  he  could 
only  be  regarded  as  a  proper  party,  and  the  failure  of  appellee  to  make 
him  a  party  should  have  been  objected  to  by  a  plea  in  abatement  or  by 
exception  presented  in  the  court  below,  and  no  such  plea  or  exception 
was  presented  by  appellant.  Shelby  v.  Burtis,  18  Texas,  648;  Hill  v. 
Newman,  67  Texas,  265 ;  Davis  v.  Wills,  47  Texas,  162 ;  Perez  v.  Everett, 
73  Texas,  433. 

It  would  serve  no  useful  purpose  to  discuss  the  remaining  assignments 
in  detail.  Some  of  them  are  not  followed  by  a  proposition  as  required 
by  the  rules  and  are  not  submitted  as  propositions  in  themselves,  others 
are  not  followed  by  a  statement  as  required  by  Eule  31.  Such  of  them 
as  are  properly  presented  have  been  duly  considered,  and  none  of  them 
in  our  opinion  should  be  sustained. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 

affirmed  and  it  is  so  ordered. 

Affirmed. 
Vol.  LXII  Civil-26. 
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Panhandle  Telephone  &  Telegraph  Company  et  al.  v.  Kellogg 

Switchboard  &  Supply  Company  et  al. 

Decided  October  22,  1910. 

1. — Mechanic's  Lien — Owner  and  Materialman — Constitution. 

Section  37,  article  XVI,  of  the  Constitution  of  1876,  is  self -executing  and 
operative  as  between  the  owner  of  the  property  improved  and  one  furnishing 
material  for  making  the  improvement,  and  in  order  for  the  latter  to  fix  a  lien 
it  is  not  necessary  that  he  should  comply  with  the  formalities  prescribed  by 
the  statute  in  cases  where  the  rights  of  a  contractor  intervene  between  the 
owner  and  a  materialman.     Doctrine  applied. 

2. — Same — Contract — Vendor  and  Purchaser. 

Contract  for  the  improvement  of  property  considered,  and  held  to  indicate 
that  the  parties  bore  to  each  other  the  relation  of  vendor  and  purchaser,  where, 
by  the  terms  of  the  sale,  the  vendor  was  to  make  certain  stipulated  improve- 
ments on  the  thing  sold,  and  hence  that  the  materialman,  having  made  the 
improvements  at  the  instance  of  the  vendor,  had  a  lien  on  the  property  with- 
out complying  with  the  formalities  required  in  the  case  of  an  intervening 
contractor. 

3. — Same — Public  Service  Corporation — Telephone  Building. 

No  reason  exists  in  the  Constitution  or  statutes  why  a  materialman  should 
not  have  a  lien  upon  buildings  owned  and  used  by  public  service  corporations; 
in  this  case  a  telephone  company. 


4. — Chattel  Mortgage — Telephone  Apparatus — Attachment  to  Building — 
Contract  of  Sale. 

A  chattel  mortgage  may  exist  upon  telephone  apparatus  when  the  same 
are  fastened  to  the  floor,  ceiling  and  walls  with  bolts  and  screws  and  may  be 
removed  without  injury  to  the  building.  And  so,  when  the  apparatus  are 
treated  by  the  parties  as  chattels  and  a  lien  reserved  in  the  contract  of  sale. 

5. — Foreign  Corporation — Permit — Bight  to  Sue. 

Where  it  does  not  appear  on  the  face  of  the  petition  that  a  plaintiff  for- 
eign corporation  had  no  permit  to  do  business  in  this  State,  the  question  can 
not  be  raised  by  exception ; .  in  such  case  the  question  could  only  be  raised  by 
plea,  and  the  plea  must  be  supported  by  proof. 

6. — Vendor — Conditional  Lien. 

Where  a  telephone  corporation  bought  another  telephone  system  and  in 
the  contract  of  purchase  it  was  stipulated  that  the  vendor  of  the  latter  should 
have  a  lien  on  the  property  of  the  corporation  to  secure  the  delivery  of  certain 
bonds  and  stocks  of  the  corporation  (the  agreed  consideration  for  the  sale  of 
said  system),  the  lien  terminated  upon  the  delivery  of  the  bonds  and  stocks, 
and  no  longer  existed  to  secure  the  payment  of  the  bonds. 

7. — Vendor — Mechanic's  Lien. 

Where  a  vendor  stipulates  in  the  contract  of  sale  that  the  vendee  shall 
make  certain  improvements  therein,  the  mechanic's  lien  fixed  upon  the  prop- 
erty by  the  vendee  in  making  such  improvements  will  be  superior  to  any  lien 
the  vendor  might  have  to  secure  the  purchase  money. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

John  W.  Veale,  for  appellant  J.  E.  Ntmn. — Appellant  Nunn  was  a 
lien  creditor  of  the  Panhandle  Telephone  &  Telegraph  Company  in  good 
faith  for  value  paid  to  the  extent  of  $100,000  secured  by  prior  mortgage 
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over  the  contract  (chattel  mortgage)  of  the  plaintiff  Kellogg  Switch- 
board &  Supply  Company,  and  under  his  answer  it  was  the  court's  duty 
to  instruct  the  jury  to  so  find,  if  under  the  law  he  was  warranted  in 
giving  peremptory  instruction  to  the  jury.  Berkey  &  Gay  Furniture 
Co.  v.  Sherman  Hotel  Co.,  16  S.  W.,  807. 

The  court  erred  in  failing  and  refusing  to  instruct  the  jury  to  find 
that  J.  E.  Nunn  was  entitled  to  a  superior  lien  as  against  the  alleged 
liens  of  plaintiff  and  all  defendants,  for  the  amount  of  his  debt,  towit: 
$100,000  or  such  amount  as  the  facts  showed  his  property  (the  Amarillo 
Telephone  Exchange)  was  reasonably  worth  at  the  time  of  its  purchase 
by  H.  H.  Davenport  &  Company  acting  for  the  defendant,  the  Panhandle 
Telephone  &  Telegraph  Company,  on  all  property  originally  owned  by 
him  and  transferred  to  said  Panhandle  Telephone  &  Telegraph  Com- 
pany. Land  Mort.  Bank  v.  Quanah  Hotel  Co.,  34  S.  W.,  730 ;  White- 
head v.  Methodist  Protestant  Church,  15  N.  J.  Eq.,  135;  Bradley  v. 
Simpson,  93  111.,  93;  Presbyterian  Church  v.  Jevne,  32  111.,  220. 

Cooper  &  Stanford,  for  appellant,  the  Panhandle  Telephone  &  Tele- 
graph Co. — The  court  erred  in  instructing  the  jury  to  find  that  plaintiff, 
the  Kellogg  Switchboard  &  Supply  Company,  had  a  mechanic's  lien  upon 
the  property  of  this  defendant  and  in  instructing  the  jury  to  foreclose 
same,  because,  as  is  shown  by  the  uncontradicted  evidence,  said  plaintiff 
failed  to  comply  with  the  statute  in  such  cases  made  and  provided  in 
order  to  fix  a  mechanic's  lien  upon  the  property  of  this  defendant,  who 
was  the  owner.  Berry  v.  McAdams,  55  S.  W.,  1112;  Herring-Hall-Mar- 
vin Co.  v.  Kroeger,  57  S.  W.,  980 ;  Nichols  v.  Dixon,  85  S.  W.,  1051 ; 
Nichols  v.  Dixon,  89  S.  W.,  765;  Padgitt  v.  Dallas  Brick  Construction 
Co.,  50  S.  W.,  1010;  American  Surety  Co.  v.  San  Antonio  L.  &  T.  Co., 
98  S.  W.,  404;  Fallenwider  v.  Longmore,  US.  W.,  500;  Pool  v.  San- 
ford,  52  Texas,  621 ;  Burt  v.  Parker  Co.,  77  Texas,  338;  Dudley  v.  Jones, 
77  Texas,  69;  United  States  Mex.  T.  Co.  v.  Western  Supply  Co.,  109 
S.  W.,  383;  Baumgarten  v.  Mauer,  60  S.  W.,  451;  Slade  v.  Amarillo 
L.  Co.,  93  S.  W.,  475. 

Neither  the  Constitution  nor  the  statutes  of  this  State  provide  or  au- 
thorize the  fixing  of  a  mechanic's  lien  on  the  property  of  a  public  service 
corporation,  such  as  appellant.  Tyler  Tap  By.  Co.  v.  Driscol,  52  Texas, 
13;  National  Bank  of  Cleburne  v.  Gulf,  C.  &  S.  F.  By.  Co.,  66  ,S.  W., 
203;  Galveston,  H.  &  H.  By.  Co.  v.  Cowdrey,  11  Wall  (U.  S.),  459; 
United  States  &  Mex.  T.  Co.  v.  Western  Supply  Co.,  109  S.  W.,  382; 
sec.  39,  article  XVI,  Texas  Constitution. 

As  the  second  amended  original  petition  of  appellee,  the  Kellogg 
Switchboard  &  Supply  Company,  showed  upon  its  face  that*  said  ap- 
pellee did  not  sell  or  contract  to  sell  any  material  to  H.  H.  Davenport 
&  Company,  but  did  contract  to  erect,  construct  and  connect  the  switch- 
board and  apparatus  therein  described  with  and  fasten  same  to  the  real 
estate  belonging  to  this  appellant,  thereby  said  petition  and  exhibits 
showing  that  when  said  contract  was  complied  with  that  said  switch- 
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board  and  apparatus  would  become  fixtures  and  a  part  of  the  realty  of 
this  appellant,  the  court  should  have  sustained  this  appellant's  third 
special  exception  to  said  pleadings.  Hutchinson  v.  Masterson,  46  Texas, 
553 ;  Keating  Imp.  Co.  v.  Marshall  L.  &  P.  Co.,  12  S.  W.,  489 ;  Menger 
v.  Ward,  28  S.  W.,  821 ;  Union  Bank  &  Trust  Co.  v.  Wolf  &  Co.,  86  S. 
W.,  310;  Ice,  Light  &  W.  Co.  v.  Lone  Star  Eng.  Co.,  41  S.  W.,  835;  13 
Am.  &  Eng.  Ency.  Law  (2nd  ed.),  627. 

The  court  erred  in  holding  that  the  plaintiff,  the  Kellogg  Switchboard 
&  Supply  Company,  was  not  doing  business  in  the  State  of  Texas  in  the 
construction  and  installation  of  said  switchboard,  and  that  plaintiff 
therefore  was  not  required  to  have  a  permit  from  the  State  of  Texas  in 
order  to  maintain  this  suit.  St.  Louis  E.  M.  F.  P.  Co.  v.  Beilharz,  88 
S.  W.,  512;  Barnhardt  Bros.  v.  Morrison,  87  S.  W.,  376;  Ft.  Worth, 
Glass  &  S.  Co.  v.  Smythe  &  Co.,  128  S.  W.,  1136;  13  Am.  &  Eng.  Ency. 
Law,  876. 

Stephens  &  Miller,  for  appellee  Kellogg  Switchboard  &  Supply  Co. — 
Said  switchboard  and  telephones  were  manufactured,  sold  and  delivered 
to  H.  H.  Davenport  &  Co.  on  a  credit,  under  a  contract  which,  in  terms, 
retained  the  title  in  the  plaintiff  until  they  were  paid  for,  of  which  all 
parties  had  notice,  and  were  installed  with  the  understanding  that  they 
were  thus  subject  to  chattel  mortgage  and  liable  to  be  disconnected  and 
removed  if  H.  H.  Davenport  &  Co.  failed  to  pay  for  the  same,  and  that 
it  was  the  intention  and  understanding  of  plaintiff,  H.  H.  Davenport 
&  Co.,  and  the  Panhandle  Telephone  &  Telegraph  Co.  that  said  switch- 
board apparatus  and  telephones  were  not  to  become  fixtures  or  a  part 
of  the  realty  until  they  were  paid  for,  and  of  all  these  facts  the  other 
defendants  had  notice  in  acquiring  their  rights,  if  any  they  had.  Willis 
v.  Munger  Imp.  Cot.  Mac.  Mfg.  Co.,  36  S.  W.,  1010;  Anderson  v.  Cream- 
ery Mfg.  Co.,  67  Pac,  493 ;  Readfield  Tel.  &  Tel.  Co.  v.  Cyr,  49  Atl., 
1047;  City  of  Portland  v.  New  England  Tel.  Co.,  68  Atl.,  1040;  Bowen 
v.  Lansing  Wagon  Works,  91  Texas,  389;  Lyon-Thomas  Hardware  Co. 
v.  Perry  Stove  Mfg.  Co.,  88  Texas,  468. 

The  court  did  not  err  in  refusing  special  charge  No.  1,  requested  by 
H.  H.  Davenport  &  Co.  and  the  Panhandle  Telephone  &  Telegraph  Co., 
because  the  evidence  not  only  showed  beyond  dispute  that  in  manufactur- 
ing, selling  and  shipping  from  Chicago,  111.,  to  Amarillo,  Texas,  and 
there  installing  the  switchboard,  and  in  manufacturing,  selling  and  ship- 
ping from  Chicago,  111.,  to  Amarillo,  Texas,  said  telephones,  plaintiff  was 
engaged  in  interstate  commerce,  and  in  that  only,  but  also  no  evidence 
whatever  was  offered  on  the  trial  of  the  case  to  show  that  the  plaintiff 
had  not  obtained  a  permit  to  do  business  in  Texas.  Huff  v.  Kinloch 
Paint  Co.,  110  S.  W.,  467;  Keating  Imp.  Co.  v.  Favorite  Carriage  Co., 
35  S.  W.,  417;  Allen  v.  Tyson- Jones  Co.,  91  Texas,  22;  Miller  v.  Good- 
man, 91  Texas,  41 ;  Milan  Mfg.  Co.  v.  Gorten,  27  S.  W.,  971 ;  Davis  & 
Rankin  Bid.  &  Mfg.  Co.  v.  Caigle,  53  S.  W.,  240 ;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  TJ.  S.,  727. 
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S pence,  Knight,  Baker  &  Harris,  for  appellee  Western  Electric  Com- 
pany.— The  direction  of  a  verdict  for  appellee  Western  Electric  Com- 
pany was  proper  because  the  undisputed  evidence  showed  that  appellee 
had  a  lien  by  force  of  the  Constitution  upon  the  property  of  the  tele- 
phone company,  in  that  the  merchandise  of  appellee  was  sold  directly  to 
the  owners  of  the  property.  Davenport  &  Co.  were  in  law  agents  of  the 
corporation,  Panhandle  Telephone  &  Telegraph  Company,  and  a  sale  to 
them  for  the  corporation  was  a  sale  to  the  corporation.  Dougherty-Moss 
Lumber  Co.  v.  Churchill,  90  S.  W.,  405;  Curtin-Clark  Hdw.  Co.  v. 
Churchill,  104  S.  W.,  476;  Houston  v.  Long,  23  S.  W.,  586;  Paulsen  v. 
Manshe,  18  N.  E.,  275 ;  Pope  v.  Heckscher,  96  N.  Y.  Supp.,  533 ;  Moore 
v.  Jackson,  49  CaL,  109:  Chicago  Lumber  Co.  v.  Dillon,  56  Pac,  989; 
Sheehy  v.  Pulton,  41  Am.  St.  Bep.,  767;  Henderson  v.  Connolly,  14 
3T.  E.'l ;  Winslow  Bros.  Co.  v.  McCully  Stone  Mason  Co.,  69  S.  W.,^304; 
Westport  L.  Co.  v.  Harris,  110  S.  W.*,  609;  Fullmer  v.  Poust,  26  Atl., 
543. 

The  direction  for  appellee  was  proper,  because  the  undisputed  evidence 
shows  that  there  was  such  identity  between  H.  H.  Davenport  &  Com- 
pany and  the  corporation  as  to  make  the  contracts  of  one  binding  upon 
the  other,  resulting  in  the  consequence  that  a  sale  to  Davenport  &  Com- 
pany was  a  sale  to  the  corporation. 

The  direction  for  appellee  was  proper,  because  the  undisputed  evidence 
shows  that  the  corporation  after  its  formation  expressly  ratified  and 
adopted  the  contract  made  between  the  individual  promoters  for  its 
benefit,  and  that  the  corporation  after  such  act  of  adoption  received  the 
benefits  of  the  contract  and  retained  same,  thereby  in  law  making  the 
contract  its  own  contract.  York  Mfg.  Co.  v.  Brewster,  174  Fed.,  566; 
Davis  Imp.  Wagon  W.  Co.  v.  Davis  W.  W.  Co.,  20  Fed.,  699 ;  Davis  & 
Baukin  v.  Vice,  43  ST.  E.,  889 ;  Buie  v.  Chicago,  B.  I.  &  P.  By.  Co.,  95 
Texas,  51;  The  Oriental  v.  Barclay,  41  S.  W.,  117;  Oriental  Inv.  Co.  v. 
Sline,  41  S.  W.,  131 ;  Chicago  Bldg.  Co.  v.  Talbotton  Co.,  31  S.  E.,  809; 
Streator  Ind.  Tel.  Co.  v.  Continental  T.  Co.,  75  N.  E.,  547;  Mulvihill 
v.  Vicksburg  By.  Mfg.  Co.,  40  So.,  647;  Cook  on  Corporations  (6th  ed.), 
sec.  707,  and  numerous  cases  there  cited. 

Madden,  Trulove  &  Kimbrough  and  Crane  &  Crane,  for  appellee  The 
Xorth  Electric  Company  of  Texas. 

Madden,  Trulove  &  Kimbrough,  for  appellees  Alfalfa  Lumber  Com- 
pany, H.  A.  Campbell,  Morrow-Thomas  Hdw.  Co.,  Boscoe  Lumber  Co., 
and  A.  E.  Seiguer. 

SPEEB,  Associate  Justice. — Statement  of  the  case. — Sometime 
prior  to  May  14,  1908,  the  City  Council  of  Amarillo  granted  to  H.  H. 
Davenport  &  Company,  a  firm  composed  of  H.  H.  Davenport  and  W.  W. 
Taylor,  a  franchise  to  install  and  operate  a  telephone  system  in  the  city 
of  Amarillo,  and  that  company  purchased  a  lot  and  partly  constructed 
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a  building  thereon  to  be  used  in  connection  with  their  telephone  system. 
On  April  23,  1908,  H.  H.  Davenport,  J.  T.  Harrison  and  Mike  LeMas- 
ter  prepared,  executed  and  acknowledged  articles  of  incorporation  under 
the  statutes  of  Arizona  for  the  incorporation  of  the  Panhandle  Telephone 
&  Telegraph  Company.  On  May  14,  1908,  J.  E.  Nunn  was,  and  for  a 
long  time  prior  thereto  had  been,  the  owner  of  the  Amarillo  Telephone 
Exchange,  a  telephone  system  doing  business  in  the  city  of- Amarillo, 
and  on  that  day  he  and  Davenport  &  Company  entered  into  the  following 
contract : 

"State  of  Texas, 
"County  of  Potter. 

"Know  All  Men  By  These  Presents:  That  we,  H.  H.  Davenport  & 
Company,  a  firm  composed  of  H.  H.  Davenport  and  W.  W.  Taylor,  party 
of  the  first  part,  and  J.  E.  Nunn,  party  of  the  second  part,  all  of  Potter 
County,  Texas,  have  this  day  made  and  entered  into  the  following  con- 
tract and  agreement  in  duplicate,  towit: 

"The  party  of  the  second  part,  for  and  in  consideration  hereinafter 
mentioned,  doth  for  himself,  his  executors  and  administrators,  covenant, 
promise  and  agree  to  sell,  transfer  and  deliver  to  the  party  of  the  first 
part,  their  heirs  and  assigns,  all  apparatus,  franchise  rights,  privileges, 
supplies,  office  fixtures  and  furniture,  and  all  accessories  thereto,  now 
used  in  operating  the  telephone  exchange  of  the  said  J.  E.  Nunn  in 
Amarillo,  Texas,  except  the  building  used  for  business  offices,  and  all 
poles,  wires  and  construction  and  accessories  thereto  now  on  hand  owned 
and  being  used  by  the  said  Amarillo  Telephone  Exchange  in  connecting 
all  instruments  in  and  near  said  town  of  Amarillo,  Texas,  which  are 
using  Amarillo  as  their  switching  station,  except  the  toll  leads  from  the 
edge  of  town,  magneto  switchboards,  terminal  racks  and  arrestors,  and 
instruments  used  and  owned  bv  the  said  J.  E.  Nunn  in  connection  with 
said  exchange. 

"The  party  of  the  first  part,  for  and  in  consideration  of  the  above 
covenants  and  agreements,  hereby  agree  and  bind  themselves,  their  exe- 
cutors and  administrators,  to  assign,  transfer  and  deliver  to  the  said 
party  of  the  second  part  one  hundred  thousand  dollars  in  bonds,  said 
bonds  drawing  six  per  cent  per  annum  interest,  and  to  be  twenty-year 
gold  bonds  of  the  Panhandle  Telephone  &  Telegraph  Company,  a  cor- 
poration duly  incorporated  under  the  laws  of  the  Territory  of  Arizona, 
and  to  be  of  date  hot  later  than  July  1,  1908 ;  and  one  hundred  thousand 
dollars  in  shares  of  the  capital  stock  of  the  said  Panhandle  Telephone  & 
Telegraph  Company;  interest  on  the  bonds  to  be  paid  from  the  date  of 
turning  over  the  plant  to  the  date  of  the  bonds  by  the  Panhandle  Tele- 
phone &  Telegraph  Company  to  the  partv  of  the  second  part :  and  further 
agree  to  add  to  the  said  Amarillo  Telephone  Exchange  and  apparatus 
sufficient  additions  and  improvements  to  make  the  said  telephone  ex- 
change a  first  class  one  in  every  respect  and  of  the  latest  devices,  and 
twelve  hundred  working  telephones;  and  also  to  construct  and  build  a 
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modern  three-story  brick  building,  30x100  feet,  on  the  N.  W.  corner  of 
Sixth  and  Taylor  Streets  in  the  town  of  Amarillo,  Texas,  said  building 
to  be  used  as  an  exchange  building  by  the  Panhandle  Telephone  &  Tele- 
graph Company,  unless  the  Board  of  Directors  deem  it  expedient  to  ar- 
range for  other  quarters.  And  for  this  plant  complete  the  said  party 
of  the  first  part  are  to  receive  from  the  said  Panhandle  Telephone  & 
Telegraph  Company,  under  a  contract  to  be  hereinafter  made  and  entered 
into,  two  hundred  and  twentv-five  thousand  dollars  in  the  above  described 
bonds,  and  two  hundred  and  twenty-five  thousand  dollars  of  the  capital 
stock  above  described,  which  said  last  amount  of  bonds  will  be  the  full 
amount  of  bonds  outstanding  of  an  issue  of  three  hundred  and  thirty 
thousand  dollars  in  bonds  by  the  said  Panhandle  Telephone  &  Telegraph 
Company,  leaving  a  balance  of  one  hundred  and  five  thousand  dollars  in 
bonds  in  the  treasury  of  the  said  last  mentioned  company. 

"The  capital  stock  of  the  said  Panhandle  Telephone  &  Telegraph 
Company  is  in  the  sum  of  five  hundred  thousand  dollars,  and  after  pay- 
ment of  the  above  mentioned  capital  stock  to  the  said  party  of  the  first 
part  there  will  be  remaining  in  the  treasury  of  the  said  last  mentioned 
telephone  company  two  hundred  and  seventy-five  thousand  dollars  of  the 
capital  stock. 

"It  is  expressly  agreed  to  and  understood  that  the  Panhandle  Tele- 
phone &  Telegraph  Company  is  to  give  connection  to  the  toll  lines  be- 
longing to  the  Amarillo  Telephone  Exchange  and  the  Northwest  Texas 
Telephone  Company,  their  successors  and  assigns,  and  to  handle  the  toll 
business  of  the  said  companies  at  the  rate  of  commission  common  in 
Texas. 

"It  is  also  agreed  and  understood  that  the  following  officials  shall  be 
elected  to  hold  office  the  first  year,  viz.,  J.  E.  Nunn,  president;  W.  W. 
Taylor,  vice-president;  H.  H.  Davenport,  secretary;  M.  LeMaster,  treas- 
urer; and  Horace  Gooch,  general  manager,  these  five  before  mentioned 
to  constitute  the  board  of  directors  for  the  first  vear. 

"Immediately  upon  the  action  of  the  City  Council  upon  the  question 
of  rates,  the  said  second  party  will  transfer  by  bill  of  sale  to  the  first 
party  the  property  above  described,  at  which  time  and  place  the  said 
first  party  will  by  bill  of  sale  transfer  all  the  property  to  the  Panhandle 
Telephone  &  Telegraph  Company. 

"H.  H.  Davenport  &  Company, 
"bv  W.  W.  Tavlor. " 
"J.  E.  Nunn." 

On  the  same  day  the  Panhandle  Telephone  &  Telegraph  Company 
held  a  meeting  of  its  stockholders  and  directors,  the  following  officers 
being  present:  J.  E.  Nunn,  president;  W.  W.  Taylor,  vice-president; 
H.  H.  Davenport,  secretary:  Mike  C.  LeMaster,  treasurer;  and  Horace 
Gooch,  general  manager  (said  officers  having  been  elected  at  a  prior 
meeting  of  the  company  in  pursuance  of  the  contract  above  set  out), 
when  the  foregoing  contract  between  Nunn  and  Davenport  &  Company 
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was  ratified  in  all  its  terms  and  stipulations  by  a  resolution  duly  adopted. 
On  June  15th  in  pursuance  of  this  contract  J.  E.  Xunn  executed  a  bill 
of  sale  conveying  to  H.  H.  Davenport  &  Company  all  of  the  property 
owned  by  the  Amarillo  Telephone  Exchange,  and  on  the  same  day  H. 
H.  Davenport  &  Company  executed  bills  of  sale  conveying  to  the  Pan- 
handle Telephone  &  Telegraph  Company  all  property,  privileges,  rights, 
franchises,  etc.,  owned  by  them  in  the  city  of  Amarillo.  These  instru- 
ments were  placed  in  escrow,  to  be  delivered  to  the  respective  parties  as 
soon  as  the  Panhandle  Telephone  &  Telegraph  Company  had  obtained 
a  permit  from  the  State  of  Texas  to  do  business  in  this  State,  which  per- 
mit was  duly  granted  and  received  by  the  officers  of  the  company  on 
July  6,  1908,  when  the  above  mentioned  papers  were  delivered  to  the 
respective  parties  entitled  to  them.  W.  W.  Taylor,  who  held  the  title 
to  lot  10,  block  No.  61  of  the  Glidden  &  Sanborn  Addition,  on  which 
was  situated  the  telephone  building,  had  executed  a  deed  of  date  May 
21,  1908,  conveying  the  same  to  the  Panhandle  Telephone  &  Telegraph 
Company  and  this  was  also  delivered  and  filed  for  record  on  July  6.  In 
pursuance  of  their  contract  to  do  so,  the  firm  of  H.  H.  Davenport  & 
Company  at  once  entered  into  contracts  with  the  Kellogg  Switchboard 
&  Supply  Company  and  various  other  parties  to  this  appeal,  for  the  pur- 
chase of  materials  to  be  used  in  the  work  of  repairing  the  Amarillo  Tele- 
phone Exchange  property. 

This  is  a  consolidated  suit  by  which  the  Kellogg  Switchboard  &  Sup- 
ply Company  and  North  Electric  Company  as  plaintiffs,  and  the  other 
appellees  as  interveners,  seek  judgments  against  H.  H.  Davenport  & 
Company  and  the  Panhandle  Telephone  &  Telegraph  Company  for  the 
contract  price  of  materials  used  in.  the  reconstruction  of  the  plant  thus 
conveyed  to  the  Panhandle  Telephone  &  Telegraph  Company,  the  Kel- 
logg Switchboard  &  Supply  Company  praying  for  a  foreclosure  of  its 
chattel  mortgage  lien,  and  the  other  parties  seeking  a  foreclosure  of  their 
mechanics'  lien. 

After  the  evidence  was  introduced  the  court  instructed  the  jury  to 
find  for  the  various  appellees  herein  the  amount  claimed  by  each  re- 
spectively; as  to  the  Kellogg  Switchboard  &  Supply  Company,  against 
H.  H.  Davenport  &  Company  together  with  a  foreclosure  of  their  chattel 
mortgage  lien  as  to  all  parties;  and  as  to  the  other  appellees,  against 
H.  H.  Davenport  &  Company  and  the  Panhandle  Telephone  &  Tele- 
graph Company,  together  with  a  foreclosure  of  their  mechanics'  lien  as 
to  all  parties.  Upon  the  verdict  thus  returned  the  court  entered  judg- 
ment from  which  the  Panhandle  Telephone  &  Telegraph  Company  and 
J.  E.  Nunn  have  appealed. 

Conclusions. — 1.  Section  37  of  article  XVI  of  the  Constitution  of 
1876,  is  as  follows:  "Mechanics,  artisans  and  material  men  of  every 
class  shall  have  a  lien  upon  the  buildings  and  articles  made  or  repaired 
bv  them  for  the  value  of  their  labor  done  thereon  or  materials  furnished 
therefor;  and  the  Legislature  shall  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  said  liens."    This  article  has  been  held  in  effect 
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to  be  self-enacting  and  to  be  operative  as  between  the  owner  of  the  prop- 
erty improved  and  the  one  furnishing  material  for  making  such  improve- 
ments. Farmers  &  Mechanics  National  Bank  of  Fort  Worth  v.  Taylor, 
91  Texas,  78.  It  is  the  contention  of  appellants  that  H.  H.  Davenport 
&  Company  occupied  the  position  of  contractors,  and  that  therefore,  in 
order  to  fix  a  mechanic's  lien,  the  appellees  must  have  complied  with  the 
terms  of  the  Mechanics'  Liens  statutes  of  this  State,  which  it  is  admitted 
thev  have  not  done. 

On  the  other  hand,  it  is  the  contention  of  these  appellees,  who  had  a 
foreclosure  of  their  mechanics'  lien,  that  H.  H.  Davenport  &  Company 
and  the  Panhandle  Telephone  &  Telegraph  Company  were  but  other 
names  for  one  and  the  same  individuals,  and  that  at  most  H.  H.  Daven- 
port &  Company  were  either  the  owners  of  the  property  which  they  had 
furnished  materials  to  improve,  or  were  the  duly  authorized  agents  of  the 
Panhandle  Telephone  &•  Telegraph  Company,  who  was  the  owner,  and 
that  in  either  event  thev  were  entitled  to  their  lien  under  the  section  of 
the  Constitution  above  quoted,  regardless  of  a  compliance  with  the  terms 
of  the  statute  giving  a  lien  where  the  rights  of  a  contractor  intervened. 
We  hold  with  this  latter  contention.  There  is  nothing  in  the  contract 
between  H.  H.  Davenport  &  Company  and  the  corporation  to  indicate 
that  Davenport  &  Company  was  in  any  manner  a  contractor  with  the 
corporation  to  repair  or  otherwise  improve  the  corporation  property. 
The  relation  is  that  rather  of  vendor  and  purchaser  where  by  the  terms 
of  the  contract  of  sale  the  vendor  is  to  make  certain  stipulated  improve- 
ments of  the  thing  sold.  In  such  a  case  the  authorities  appear  to  hold, 
and  justly  we  think,  that  one  furnishing  material  to  the  vendor  is  en- 
titled to  his  lien  upon  the  theory  that  the  vendor  is  either  the  owner 
of  the  property  or  at  least  the  authorized  agent  of  the  purchaser  to  make 
such  improvements.  Doughertv-Moss  Lbr.  Co.  v.  Churchill  (Mo.),  90 
S.  ¥.,  405;  Curtin  Clark  Hdw/Co.  v.  Churchill  (Mo.),  104  S.  W.,  476; 
Houston  v.  Long  (Ky.),  23  S.  W.,  586;  Paulsen  v.  Mauske,  18  N.  E., 
275 ;  Pope  v.  Heckscher,  96  N.  Y.  Supp.,  533 ;  York  Mfg.  Co.  v.  Brewster, 
174  Fed.,  566.  We  are  especially  strengthened  in  this  view  by  the  un- 
conditional ratification  by  the  Panhandle  Telephone  &  Telegraph  Com- 
pany of  the  Nunn-Davenport  contract.  This  conclusion,  independently 
of  any  other  consideration,  disposes  of  the  major  part  of  appellants' 
brief  covering  assignments  from  one  to  sixteen  inclusive. 

2.  Next  the  proposition  is  asserted  that  neither  the  Constitution  nor 
the  statutes  of  this  State  provide  for  or  authorize  the  fixing  of  a  me- 
chanic's lien  on  the  property  of  a  public  service  corporation  such  as  ap- 
pellant. The  section  of  the  Constitution  quoted,  however,  appears  to  be 
broad  enough  to  include  all  buildings,  and  the  exchange,  centering  as 
it  does,  according  to  the  evidence  in  this  case,  in  the  three-story  brick 
building  belonging  to  appellants,  is  a  building  within  the  contemplation 
of  that  section,  we  have  no  doubt.  No  reason  occurs  to  us  for  making 
an  exception  in  favor  of  buildings  owned  by  public  service  corporations, 
and  no  case  is  cited  by  appellants  where  such  has  been  done.    Some  rail- 
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road  cases  have  been  cited  where  the  constitutional  lien  was  denied,  not 
because  the  railroads  were  public  service  corporations,  but  because  they 
were  not  buildings. 

3.  There  are  other  assignments  which  affect  only  the  appellee  the 
Kellogg  Switchboard  &  Supply  Company.  The  point  is  sought  to  be 
made  that  the  Kellogg  Switchboard  &  Supply  Company's  chattel  mort- 
gage lien  was  inoperative  because  the  property  covered  by  it  was  so  at- 
tached to  the  building  in  which  it  was  installed  as  to  become  a  part  of 
the  realty  and,  therefore,  not  subject  to  a  chattel  mortgage.  But  the 
evidence  without  dispute  shows  that  while  the  apparatus  is. fastened  to 
the  floor  and  ceiling  and  walls  with  bolts  and  screws  the  same  could  be 
taken  out  and  dismantled  for  shipment  leaving  the  building  in  practically 
the  same  condition  as  before  without  in  any  manner  injuring  the  same. 
It  was  furthermore  undisputed  that  in  the  contract  of  sale  to  H.  H. 
Davenport  &  Company,  of  which  all  parties  had  notice,  the  property  was 
treated  as  a  chattel  and  the  lien  reserved.  "Under  these  circumstances 
there  was  no  error  in  foreclosing  the  chattel  mortgage  lien.  Willis  v. 
Munger  Improved  Cotton  Machine  Mfg.  Co.,  13  Texas  Civ.  App.,  677 
(36  S.  W.,  1010). 

4.  The  remaining  assignments  of  appellant  Panhandle  Telephone 
&  Telegraph  Company  attack  appellee  the  Kellogg  Switchboard  &  Supply 
Company's  right  to  maintain  this  suit  upon  the  ground  that  it  was  doing 
business  in  the  State  of  Texas  without  a  permit.  These  assignments  can 
not  be  sustained.  The  matter  does  not  arise  on  the  special  exception 
since  the  petition  on  its  face  did  not  show  that  appellee  company  was 
doing  business  in  Texas  in  violation  of  law.  Geiser  Mfg.  Co.  v.  Gray, 
59  Texas  Civ.  App.,  617.  The  petition  failing  in  this  respect,  the  ques- 
tion could  only  be  raised  by  a  plea  by  the  defendant,  and  such  defense 
was  pleaded,  but  the  record  is  entirely  silent  as  to  the  appellee's  default 
in  the  matter  of  obtaining  a  permit  to  do  business  in  this  State.  Under 
the  evidence  there  was,  therefore,  no  issue  in  this  respect  to  be  submitted 
to  the  jury.  Huff  v.  Kinloch  Paint  Co.,  110  S.  W.,  467.  We  are  not  at 
all  to  be  understood  as  holding  that  the  evidence  in  this  case  shows  the 
transaction  in  controversy  to  be  such  a  one  as  is  interdicted  by  statute. 
On  the  contrary,  we  think  the  case  is  not  ruled  by  the  cases  of  St.  Louis 
E.  M.  Fireproofing  Co.  v.  Beilharz,  88  S.  W.,  512,  and  Ft.  Worth  Glass 
&  Sand  Co.  v.  Smythe,  128  S.  W.,  1136,  but  rather  by  the  Tennessee 
cases  of  Milan  Mill.  &  Mfg.  Co.  v.  Gorten,  27  S.  W.,  971,  and  Davis  v. 
Bankin  Bldg.  &  Mfg.  Co.  v.  Caigle,  53  S.  W.,  2^0. 

5.  As  to  appellant  Nunn's  contention  that  he  was  entitled  to  a  prefer- 
ence lien  as  against  all  the  other  parties  to  secure  his  claim  aggregating 
one  hundred  thousand  dollars  as  the  purchase  price  of  the  Amarillo  Tele- 
phone Exchange,  it  is  sufficient  to  say  that  the  resolution  of  the  Pan- 
handle Telephone  &  Telegraph  Company  creating  a  lien  upon  its  prop- 
erty to  secure  him  in  such  amount  was  conditioned  specially  that  "if  the 
said  Panhandle  Telephone  &  Telegraph  Company  shall  well  and  truly 
deliver  unto  the  said  J.  E.  Xunn  the  stocks  and  bonds  above  specified. 
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then  this  resolution  to  be  null  and  void,"  and  it  is  undisputed  that  such 
stocks  and  bonds  were  duly  delivered  to  Nunn,  thereby  discharging 
the  lien. 

But  appellant  Nunn  is  otherwise  in  no  better  position  than  appellant  * 
Panhandle  Telephone  &  Telegraph  Company  because  by  his  own  act  he 
has  vested  in  H.  H.  Davenport  &  Company  the  title  to  his  property  upon 
the  express  understanding  that  they  were  to  rebuild  and  otherwise  im- 
prove it,  thereby  subjecting  it  to  the  lien  of  material  men  who  furnished 
the  supplies  for  such  improvements. 

These  conclusions  dispose  of  all  assignments  adversely  to  appellants 
and  result  in  an  affirmance  of  the  judgment.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  H.  Belcher  v.  F.  W.  Schmidt. 

Decided  October  22,  1910. 

1. — Statute  of  Frauds — Parol  Sale  of  Land — Public  Lands. 

A  lessee  of  public  school  lands,  for  a  promised  consideration,  sold  his 
rights  under  the  lease,  delivered  possession  of  the  land  to  the  vendee  and  com- 
plied with  and  fulfilled  all  of  his  obligations  under  the  contract  of  sale  in 
assisting  the  vendee  to  acquire  title  from  the  State;  the  vendee  took  posses- 
sion of  the  land,  occupied  and  used  the  same,  and  accepted  the  services  of  the 
vendor  in  buying  the  land  from  the  State.  In  a  suit  for  the  promised  consid- 
eration, held,  if  the  agreement  when  first  made  came  within  the  purview  of  the 
statute  of  frauds  invalidating  parol  sales  of  land,  the  statute  had  no  appli- 
cation after  the  vendor  had  fully  performed  the  obligations  imposed  upon  him 
by  the  terms  of  the  contract  and  the  vendee  had  accepted  the  benefits  of  such 
performance. 

2. — Vendor  and  Vendee — Sale  of  Lease — Consideration — Pleading. 

In  a  suit  for  the  promised  consideration  for  the  sale  or  transfer  of  a 
lease  of  public  school  land,  petition  considered,  and  held  not  subject  to  gen- 
eral nor  to  certain  special  exceptions  urged. 

Appeal  from  the  District  Court  of  Dawson  County.  Tried  below  be* 
fore  Hon.  James  L.  Shepherd. 

J.  E.  Garland,  for  appellant. 

S.  A.  Penix  and  S.  H.  Morrison,  for  appellee. 

DUNKLIN,  Associate  Justice. — John  H.  Belcher  sued  F.  W. 
Schmidt,  alleging  in  his  petition  that  he  entered  into  a  parol  contract 
with  the  defendant,  by  the  terms  of  which  plaintiff  agreed  to  transfer 
to  the  defendant  a  certain  lease  then  held  and  owned  by  plaintiff  on  four 
tracts  of  land  belonging  to  the  public  free  school  fund  of  the  State,  and 
also  to  aid  and  assist  the  defendant  to  purchase  the  land  from  the  State, 
and  that  in  consideration  therefor  defendant  agreed  to  pay  plaintiff  at 
the  rate  of  one  dollar  per  acre  for  all  of  said  land  which  defendant  should 
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so  purchase  as  soon  as  he  should  acquire  title  from  the  State.  Plaintiff 
further  alleged  that  at  the  time  said  agreement  was  made  he  was  in  pos- 
session of  all  the  information  relating  to  the  time  and  manner  of  the 
sale  of  the  land  by  the  State;  that  defendant  desired  to  purchase  it,  but 
was  not  informed  as  to  the  time  and  manner  it  would  be  sold.  It  was 
averred  further  that  in  pursuance  of  the  agreement  plaintiff  executed 
and  delivered  to  defendant  a  transfer  in  writing  conveying  plaintiff's 
rights  under  the  lease;  also  delivered  to  defendant  possession;  that  de- 
fendant immediately  took  possession  of  the  land  and  held  and  enjoyed 
the  same  together  with  all  the  fruits  thereof.  According  to  other  allega- 
tions in  the  petition  the  agreement  between  plaintiff  and  defendant  was 
made  December  20,  1904;  the  transfer  of  the  lease  was  made  on  or  about 
the  same  date ;  the  Commissioner  of  the  General  Land  Office  advertised  the 
land  to  be  sold  to  the  highest  bidder  on  April  20,  1906,  and  on  that  date 
defendant  purchased  a  large  portion  of  it  for  $2  per  acre  upon  his  written 
applications  therefor  which  were  forwarded  by  him  to  the  Land  Com- 
missioner. Plaintiff  alleged  that  after  the  land  was  advertised  for  sale 
he,  in  pursuance  of  said  agreement,  advised,  counseled  and  aided  de- 
fendant in  the  preparation  of  his  applications  to  purchase  it,  and  that 
during  the  preparation  of  the  applications  defendant  was  about  to  sub- 
mit bids  to  purchase  the  lands  at  five  dollars  per  acre,  but  was  induced 
by  plaintiff  to  refrain  from  so  doing  and  to  bid  two  dollars  per  acre  only. 

In  an  alternative  plea  plaintiff  alleged  that  the  lease  transferred  by 
him  to  defendant  together  with  the  services  rendered  by  him  in  aiding 
defendant  to  purchase,  mentioned  above,  were  reasonably  worth  one 
thousand  seven  hundred  and  fifty  dollars,  for  which  sum  he  prayed 
judgment  in  the  event  he  should  be  denied  a  recovery  on  the  alleged  con- 
tract. A  failure  and  refusal  by  defendant  to  pay  plaintiff  any  sum  for 
the  transfer  of  the  lease  or  for  services  rendered  by  plaintiff  in  pur- 
suance of  said  agreement  was  also  alleged. 

The  trial  court  sustained  a  general  demurrer  to  the  suit  to  recover  on 
the  alleged  contract,  also  sustained  all  of  defendant's  special  exceptions 
to  both  counts  in  the  petition,  and,  plaintiff  having  declined  to  amend, 
judgment  was  rendered  which  was  essentially  a  dismissal  of  plaintiffs 
suit.     From  that  judgment  plaintiff  has  prosecuted  this  appeal. 

The  contention  presented  by  one  of  the  special  exceptions  was  that  the 
contract  alleged  being  in  parol  could  not  be  enforced  because  in  contra- 
vention of  the  statute  of  frauds.  Accepting  the  allegations  in  the  pe- 
tition as  true,  plaintiff  had  transferred  the  lease  to  the  defendant,  de- 
livered possession  of  the  land  and  had  rendered  all  the  services  which  he 
had  agreed  to  perform.  Defendant  had  accepted  the  lease,  had  gone  into 
possession  of  the  land  and  had  used  it.  If,  in  any  event,  it  could  be 
said  that  the  agreement  when  first  made  came  within  the  purview  of  our 
statute  of  frauds  (Sayles'  Texas  Civil  Statutes,  article  2543),  that  stat- 
ute had  no  application  after  plaintiff  had  fully  performed  the  obliga- 
tions imposed  upon  him  by  the  terms  of  the  contract  and  defendant  bad 
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accepted  the  benefits  of  such  performance.    Showalter  v.  McDonnell,  83 
Texas,  158. 

There  was  also  error  in  the  rulings  of  the  trial  court  upon  special  ex- 
ceptions in  holding  that  the  petition  failed  to  show  any  benefits  accruing 
to  defendant  by  the  performance  of  plaintiff's  obligations  under  the  con- 
tract; that  the  petition  was  insufficient  in  that  it  failed  to  allege  how 
much  plaintiff  claimed  for  his  advice  given  defendant  to  bid  two  dollars 
per  acre  only  for  the  land ;  that  it  failed  to  show  what  obligations  im- 
posed upon  him  by  the  contract  were  discharged ;  and  that  the  alternative 
plea  to  recover  on  a  quantum  meruit  was  insufficient  in  failing  to  itemize 
separately  the  values  of  the  counsel,  the  advice,  and  other  assistance 
rendered  to  defendant,  and  the  value  of  the  lease  transferred.  In  view 
of  the  allegations  contained  in  the  petition  above  noted,  there  was  no 
merit  in  the  defendant's  general  demurrer. 

For  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


First  National  Bank  of  Wortham  v.  C.  H.  Quinby  et  4x. 

Decided  October  22,  1910. 

1.— Banks  and  Banking — Collection  of  Drafts — Liability. 

A  bank  receiving  a  draft  for  collection  at  a  distant  point  is  responsible,  in 
the  absence  of  instructions  from  tbe  depositor  to  send  the  draft  to  some  par- 
ticular bank  at  the  place  of  payment,  for  all  subsequent  agents  employed  in 
the  collection.  Tbe  bank  receiving  the  draft  for  collection,  nothing  further 
appearing,  will  be  treated  as  an  independent  contractor,  and  the  subsequent 
agents  at  its  own  and  not  the  subagents  of  the  depositor.  But  if  the  initial 
bank  is  caused  or  induced  by  the  depositor  to  change  its  course  of  business 
and  to  send  the  draft  to  a  particular  agent  or  bank  for  collection,  and  the 
money  is  thereby  lost,  the  depositor  must  bear  the  loss. 

2.— Same. 

In  a  suit  by  a  bank  against  a  depositor  for  the  amount  of  a  draft  which 
was  delivered  by  the  depositor  to  the  bank  for  collection,  and  the  amount  of 
which  was  at  the  same  time  placed  to  the  credit  of  the  depositor  but  was  lost 
by  reason  of  the  failure  of  the  bank  on  which  it  was  drawn,  evidence  consid- 
ered and  held  to  raise  an  issue  of  fact  for  the  jury,  whether  or  not  the  initial 
bank  was  induced  by  the  depositor  to  send  the  draft  to  the  particular  bank 
whose  failure  caused  the  loss. 

Appeal  from  the  District  Court  of  Freestone  County.  Tried  below 
before  Hon.  H.  B.  Daviss. 

W.  J.  Bryant  and  Williams  &  Bradley,  for  appellant. 

Simkins  &  SimJcins,  Eh  J.  Gibson  and  L.  R.  Callaway,  for  appellees. — 
An  act  or  declaration  of  opinion  or  hearsay  consistent  with  good  faith, 
the  injurious  result  of  which  could  not  have  been  foreseen  or  anticipated 
by  any  ordinary  forecast  of  mind,  will  not  operate  as  an  estoppel  al- 
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though  injury  may  result  therefrom.  Hefner  v.  Vandolah,  11  Am.  Rep., 
39;  Scoby  v.  Sweatt,  28  Texas,  731. 

None  of  the  elements  of  estoppel,  legal  or  equitable,  were  present  in 
this  case.  Nourse  v.  Nourse,  116  Mass.,  101;  Turner  v.  Ferguson,  58 
Texas,  6 ;  Scoby  v.  Sweatt,  28  Texas,  731 ;  McLaren  v.  Jones,  89  Texas, 
134;  Salinas  v.  Stillman,  25  Texas,  12;  Fielding  v.  DuBose,  63  Texas, 
636;  Cotton  St.  Bldg.  Co.  v.  Jones,  94  Texas,  497;  Anderson  v.  Walker, 
93  Texas,  126;  Gulf,  C.  &  S.  F.  Ey.  v.  Gordon,  70  Texas,  80;  Wortham  v. 
Thompson,  81  Texas,  348 ;  Burleson  v.  Burleson,  28  Texas,  383 ;  Kinney 
v.  Farnsworth,  17  Conn.,  355;  Hammerslough  v.  Kansas  City,  etc.,  79 
Mo.,  80 ;  Coffelt  v.  First  Nat.  Bank,  52  Kan.,  600 ;  Van  Bibber" v.  Beirne, 
6  W.  Va.,  168. 

When,  in  the  absence  of  a  special  agreement,  a  local  bank  receives 
paper  to  be  collected  on  a  distant  point  where  it  has  no  agent  or  regular 
correspondent,  and  transmits  the  same  to  another  bank  at  such  point  for 
collection  and  return  of  the  proceeds,  and  such  bank  having  made  the 
collection,  becomes  insolvent,  and  fails  to  remit  the  collection,  the  first 
bank  is  liable  to  the  depositor.  Schumacher  v.  Trent,  44  S.  W.,  461; 
Pacific  Express  Co.  v.  Critzer,  42  S.  W.,  1017;  Commercial  Bank  v. 
Jones,  18  Texas,  820;  Kansas  Bank  v.  Bank  of  St.  Louis,  52  S.  W.,  265. 

Where  a  draft  is  received  by  a  bank  for  the  purpose  of  collection  and 
it  transmits  it  to  another  bank  for  collection,  the  first  bank  is  liable  for 
the  default  of  the  second  bank,  where  the  first  bank  has  been  negligent 
in  not  procuring  the  transmission  of  the  collection  to  it  before  the  second 
bank's  failure.  Schumacher  v.  Trent,  44  S.  W.,  460;  Bailie  v.  Augusta 
Savings  Bank,  51  Am.  St.  Rep.,  74 ;  note  to  Isham  v.  Post,  38  Am.  St. 
Sep.,  777;  Minneapolis,  etc.,  v.  Metropolitan  Bank,  77  Am.  St.  Sep., 
611,  see  notes  to  this  case. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the  ap- 
pellant against  the  appellees  Quinby,  Jones  and  Bounds,  partners  and 
grain  dealers,  to  recover  the  sum  of  $649.10.  The  suit  is  in  the  usual 
form  of  an  action  upon  an  open  account,  the  amount  sought  to  be  re- 
covered being  the  aggregate  sum  of  two  drafts  alleged  by  the  plaintiff 
to  have  been  given  it  by  defendants  for  collection,  for  which  they  re- 
ceived credit  as  depositors  of  the  plaintiff  bank,  neither  of  which,  drafts 
were  ever  collected,  but  the  amounts  thereof  lost  to  the  parties. 

The  defendants,  after  a  general  denial,  answered  that  in  the  fall  of 
1907  appellees  were  engaged  in  selling  and  shipping  corn  in  carload 
lots;  that  in  December  they  sold  Crutcher  &  Son,  of  Tyler,  two  cars  of 
corn  for  $403.20,  and  took  a  bill  of  lading  from  the  carrier  and  delivered 
it  to  appellant  and  attached  a  draft  to  same  for  said  amount  and  di- 
rected appellant  to  collect  the  same;  that  appellant  sent  said  draft 
through  Harris  Exchange  Bank  of  Tyler,  and  upon  its  own  responsi- 
bility accepted  of  said  bank  exchange  after  surrendering  the  bill  of 
lading ;  that  soon  thereafter  appellant  notified  appellees  that  it  had  col- 
lected said  draft ;  that  at  said  time  a  money  panic  prevailed  throughout 
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the  country,  and  on  account  thereof  appellees  were  withholding  other 
shipments  from  Crutcher  &  Son  until  said  draft  was  paid ;  that  appellees 
then  shipped  said  Crutcher  &  Son  in  December,  1907,  another  load  of 
corn,  and  drew  upon  them  for  $280  and  placed  said  draft,  with  like  bill 
of  lading  attached,  with  appellant  for  collection,  and  that  said  draft  with 
bill  of  lading  was  also  sent  to  Harris  Exchange  Bank  and  the  bill  of 
lading  was  by  it  delivered,  and  the  draft  not  paid,  but  was  lost;  that 
appellant  surrendered  said  drafts  and  bills  of  lading  (acting  through 
said  Harris  Exchange  Bank)  and,  having  given  appellees  credit  on  their 
passbook,  became  liable  to  them  for  the  amounts  thereof;  that  Harris 
Exchange  Bank  was  appellant's  agent  and  not  appellees',  and  hence  ap- 
pellant should  sustain  the  loss  caused  by  its  negligence;  that  appellant, 
on  account  of  the  money  stringency,  "entered  into  a  special  agreement 
and  understanding  with  defendants,  whereby  plaintiff  agTeed  to  make 
collections  for  said  shipments  of  corn  and  to  accept  bank  exchange  in 
lieu  of  cash  and  to  deposit  to  the  credit  of  defendants  as  cash  upon  its 
books  the  amount  of  exchange  received." 

Appellant  replied  by  supplemental  petition  that  prior  to  the  date  of 
the  transactions  involved  in  this  suit  appellees  had  sold  and  made  ship- 
ments to  Tyler,  in  which  drafts  against  the  purchasers  were  attached 
to  bills  of  lading  and  endorsed  and  delivered  to  appellant ;  that  it  had 
sent  said  drafts  and  bills  of  lading  to  its  agent,  and  same  had  been  paid ; 
that  after  this  course  of  business  had  been  established,  appellees  came 
to  appellant  and  advised  it  that  they  had  just  been  advised  by  their 
customer  at  Tyler  that  if  appellees  would  cause  such  drafts  and  bills  of 
lading  to  be  sent  to  a  certain  bank  in  Tyler,  whose  name  they  were  then 
unable  to  recall,  that  such  course  would  greatly  accommodate  such  custo- 
mer; that  appellant  looked  into  a  hank  directory  in  which  the  names  of 
the  banks  of  Tyler  were  given,  and  appellees  advised  it  that  it  was  Harris 
Exchange  Bank  to  which  the  customer  referred,  and  advised  appellant 
that  it  would  greatly  accommodate  their  customer  if  the  drafts  were  sent 
to  said  Hams  Exchange  Bank;  that  Harris  Exchange  Bank  was  anotheT 
bank  from  that  to  which  appellant  had  previously  caused  the  drafts  to 
be  sent ;  that  appellees'  said  statements  to  appellant  were  reasonably  cal- 
culated to  and  did  cause  appellant  to  understand  that  appellees  desired 
such  drafts  and  bills  of  lading  to  be  sent  to  Harris  Exchange  Bank  and 
appellant  accordingly  so  sent  them  to  it;  that  appellant  required  ap- 
pellees to  endorse  said  drafts  ancT^ills  of  lading  and  it  relied  upon  said 
endorsements  and  their  responsibility  as  protection  to  it  against  loss ;  that 
following  its  course  of  business,  it  credited  appellees  with  each  of  said 
drafts,  and  when  they  were  returned,  it  charged  them  back  against  ap- 
pellees' account;  that  after  the  first  shipment  in  question,  Harris  Ex- 
change Bank  remitted  to  appellant  a  draft  on  some  bank,  representing 
the  amount  of  said  draft;  that  appellant  immediately  upon  receipt  of 
same  exhibited  it  to  appellees  and  advised  them  what  had  been  done; 
that  thereafter  appellees  delivered  the  second  draft  and  bill  of  lading  to 
appellant,  and  following  said  direction  of  appellees  it  likewise  sent  said 
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draft  to  Harris  Exchange  Bank,  and  before  the  exchange  representing 
the  first  shipment  in  question  was  paid  and  before  the  draft  representing 
the  second  shipment  was  paid,  Harris  Exchange  Bank  failed  and  said 
drafts  were  never  paid;  that  Harris  Exchange  Bank  was  the  agent  of 
appellees,  of  their  own  selection,  and  not  the  agent  of  appellant;  that 
appellant  would  not  have  sent  said  drafts  to  Harris  Exchange  Bank  but 
for  said  direction  of  appellees. 

Upon  a  trial  before  the  court  and  a  jury,  judgment  was  rendered  for 
appellees,  and  the  appellant  appealed. 

T.  B.  Poindexter,  cashier  of  the  bank,  testified,  in  substance,  that  de- 
fendants had  shipped  corn  to  Crutcher  &  Son  before  the  shipments  in- 
volved in  this  suit  were  made;  that  in  the  previous  transactions  the  de- 
fendants deposited  the  bills  of  lading  with  drafts  attached  with  the  bank 
for  collection;  that  said  drafts  and  bills  of  lading  were  sent  to  its  cor- 
respondents and  collected ;  that  the  Harris  Exchange  Bank  was  not  a 
correspondent  of  the  plaintiff.  He  further  said:  "The  defendant 
brought  the  bills  of  lading  for  the  first  two  cars  in  dispute  here,  with  the 
draft  attached,  to  the  bank  just  the  same  as  they  had  the  former  ones.  I 
think  the  drafts  were  payable  to  the  First  National  Bank  of  Wortham. 
The  bills  of  lading  were  endorsed  by  the  defendants.  We  had  sent  the 
other  draft  to  Tyler  through  a  different  channel,  and  Mr.  Quinby  came 
into  the  bank  with  the  draft  and  bills  of  lading  for  the  first  two  cars  in 
controversy  and  said  he  had  just  had  a  conversation  with  Crutcher,  and 
he  said  that  Crutcher  was  doing  business  there  with  a  bank  other  than 
the  one  to  which  we  had  sent  the  draft,  and  he  said  that  Crutcher  said 
he  would  like  for  the  drafts  to  be  sent  to  the  other  bank.  Mr.  Quinby 
had  forgotten  the  name  of  the  bank,  so  we  looked  in  a  bank  directory 
and  decided  that  it  was  Harris  Exchange  Bank.  He  said  he  had  for- 
gotten the  name  of  the  bank,  but  it  was  a  bank  with  'exchange*  in  the 
name.  I  don't  remember  whether  he  said  it  was  Harris  &  Raymond 
Bank  or  not.  It  was  agreed  by  us  that  it  was  Harris  Exchange  Bank, 
because  there  was  no  other  bank  there  with  a  name  anything  like  that. 
He  did  not  make  any  protest  against  the  Harris  Exchange  Bank,  or  say 
it  was  not  the  one.  I  then  sent  the  draft  for  the  two  cars  of  corn  to  the 
Harris  Exchange  Bank.  After  T  sent  it  ...  I  came  down  town 
.  .  .  and  met  Mr.  Quinby  on  the  way  to  the  postoffice  and  he 
asked  me  if  I  had  heard  from  the  bank  and  I  told  him  no.  We 
went  to  the  postoffice  and  I  got  the  letter  from  the  Harris  Exchange 
Bank  with  a  draft  covering  the  two  cars  of  corn.  ...  I  showed 
Mr.  Quinby  the  draft  and  he  then  went  to  the  oil  mill  and 
got  the  bill  of  lading  and  draft  for  the  other  car  and  gave  it 
to  me;  and  I  went  over  to  the  bank  on  Sunday  evening  and  fixed  it  up 
and  sent  it  off  Sunday  evening.  I  sent  the  draft  for  the  two  cars  to  the 
Seaboard  "National  Bank  of  ISTew  York.  We  never  did  get  any  money  on 
either  one.  The  draft  that  went  to  New  York  was  protested.  There 
was  not  anything  outside  of  Crutcher's  conversation  with  Quinby,  which 
he,  Quinby,  repeated  to  me,  that  caused  me  to  change  my  method  of 
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doing  business.  The  conversation  I  had  with  Quinby  when  he  delivered 
me  the  two  bills  of  lading  with  draft  attached,  in  which  he  repeated  the 
conversation  he  had  just  had  with  Crutcher  over  the  telephone,  was  the 
cause  of  my  changing  and  sending  the  draft  direct  to  the  Harris  Ex- 
change Bank  instead  of  sending  it  the  way  I  did  before.  I  sent  both 
drafts  to  the  Harris  Exchange  Bank,  with  the  bills  of  lading  attached. 
The  bank  of  Tyler  made  a  remittance  on  the  first  two  bills  of  lading  on 
a  bank  in  St.  Louis;  the  last  draft  was  not  paid.  No,  I  never  did  re- 
cover these  bills  of  lading  and  drafts,  I  dcn't  know  what  became  of  them. 
I  sent  them  to  the  Harris  Exchange  Bank  and  I  don't  know  what  they 
did  with  them.  They  sent  me  a  draft  on  a  St.  Louis  bank  for  the  first 
two  bills  of  lading  I  sept  them.  That  was  finally  rejected  by  our  New 
York  correspondent.  I  did  not  get  anything  out  of  the  last  draft.  T 
sent  it  to  the  Harris  Exchange  Bank  and  they  simply  kept  it.  I  don't 
remember  whether  it  was  on  the  13th  of  December,  1907,  that  Mr. 
Quinby  brought  the  bills  of  lading  for  the  first  two  cars  of  corn  to  the 
bank  or  not.  Anyway,  he  came  to  the  bank  with  the  bills  of  lading  and 
said  he  had  just  had  a  conversation  with  Crutcher  and  that  Crutcher 
would  like  for  us  to  Bend  the  draft  to  a  bank  the  name  of  which  he  could 
not  then  remember,  and  he  and  my  brother  finally  agreed  that  it  was 
Harris  Exchange  Bank.  I  acted  upon  that  instruction  and  sent  the 
draft  to  that  bank.  I  do  not  say  that  Quinby  selected  that  bank  as  his 
agent.  He  just  delivered  me  a  message  which  he  had  received  over  the 
'phone  from  Crutcher.  He  came  to  the  bank  with  the  bills  of  lading 
and  said  he  had  just  had  a  talk  with  Crutcher,  and  he  told  us  what 
Crutcher  had  said,  and  said  he  would  be  glad  for  it  to  go  that  way.  I 
understood  the  request  to  come  from  Quinby.  I  thought  it  was  an  ac- 
commodation to  Mr.  Quinby.  It  is  a  fact  that  I  told  Longbottom  that 
I  did  not  consider  I  had  a  positive  instruction  from  Quinby  to  send  the 
draft  to  the  Harris  Exchange  Bank." 

C.  H.  Quinby,  one  of  the  appellees,  testified  that  he  told  Poindexter, 
appellant's  cashier,  about  the  10th  of  December,  that  he  had  called 
Crutcher  &  Son  up  by  'phone  and  sold  them  two  cars  of  corn,  and  that 
in  that  conversation  Crutcher  told  him  there  would  be  no  delay  in  the 
payment  of  the  draft  if  I  would  tell  my  banker  to  draw  his  drafts  through 
the  Harris  &  Raymond  Bank;  that  the  reason  the  other  draft  on  the 
first  ear  was  not  paid  promptly  was  because  the  bank  in  Wortham  had 
drawn  the  draft  on  a  bank  in  Tvler  that  he  did  not  deal  with.  And  he 
said,  "If  you  will  draw  through  the  Harris  &  Raymond  Bank  there  will 
be  no  delay  and  it  would  be  an  accommodation  to  us."  And  he  says, 
"You  can  tell  your  banker  that  the  draft  will  be  paid  if  he  draws  on 
any  bank  in  Tyler."  He  further  testified :  "I  did  not  say  the  Harris 
Exchange  Bank  was  the  one  I  was  talking  about.  When  I  told  him  it  was 
Harris  &  Raymond  Bank,  R.  G.  Poindexter  turned  around  and  got  a  book 
and  laid  it  down  on  the  table  and  kept  turning  through  it  until  he  come 
to  Tyler,  and  he  looked  and  said,  1  don't  see  any  Harris  &  Raymond 
Vol.  LXII  Civil-27. 


418  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

Bank  there.*  And  then  he  looked  again  and  said,  'It  is  Harris  Ex- 
change Bank/  And  I  said,  'He  said  Harris  &  Raymond  Bank/  And 
he  said,  'I  know  that  it  is  Harris  Exchange  Bank  because  there  is  no 
Harris  &  Raymond  Bank  there/  He  said  it  was  bound  to  be  Harris 
Exchange  Bank/' 

The  first  assignment  of  error  complains  of  the  court's  refusal  to  give 
to  the  jury  a  peremptory  instruction  to  return  a  verdict  in  favor  of  ap- 
pellant for  the  amount  sued  for.  The  proposition  of  law  contended 
for  by  appellant  is  that  "where  a  depositor  of  drafts  with  bills  of  lading 
attached  had  previously  made  like  deposits  which  were  sent  by  the  initial 
bank  to  its  correspondent  and  tardily  paid,  and  the  depositor  on  the 
occasion  in  question,  when  making  the  deposit,  called  attention  to  the 
tardiness  of  previous  payments  and  said  that  he  had  just  talked  to  his 
customer  who  said  it  would  expedite  payments  and  accommodate  him 
(the  customer)  if  these  drafts  were  sent  to  a  certain  other  bank,  and 
the  initial  bank  was  thereby  induced  to  so  send  them,  and  the  proceeds 
of  the  drafts  were  thereby  lost,  the  depositor  and  not  the  initial  bank 
should  sustain  the  loss."  We  are  inclined  to  think  that  this  is  sub- 
stantially a  correct  statement  of  the  law.  The  general  rule,  however,  in 
the  State  of  New  York,  and  which  has  been  adopted  by  the  Supreme 
Court  of  the  United  States  and  followed  by  at  least  two  of  the  Courts 
of  Civil  Appeals  in  this  State,  is  that  a  bank  receiving  a  check  or  draft 
for  collection  at  a  distant  point  is  responsible,  in  the  absence  of  instruc- 
tion from  the  depositor  to  send  the  draft  to  some  particular  bank  at  the 
place  of  payment,  for  all  subsequent  agents  employed  in  the  collection; 
that  the  bank  receiving  the  draft  for  collection,  nothing  further  appear- 
ing, will  be  treated  "as  an  independent  contractor,  and  the  subsequent 
agents  as  its  own  and  not  the  sub-agents  of  the  owner/'  State  Nat. 
Bank  of  Ft.  Worth  v.  Thomas  Mfg.  Co.,  17  Texas  Civ.  App.,  214  (42 
S.  W.,  1016) ;  Schumacher  v.  Trent,  18  Texas  Civ.  App.,  17  (44  S.  W., 
460) ;  Exchange  Nat.  Bank  of  Pittsburgh  v.  Third  Nat.  Bank  of  N.  Y., 
112  U.  S.,  276. 

But  if,  as  contended  by  appellant,  the  conversation  had  by  the  ap- 
pellee Quinby  with  the  cashier  of  appellant  at  the  time  or  shortly  be- 
fore the  delivery  of  the  drafts  in  question  to  appellant  for  collection, 
was  such  as  to  cause  the  cashier  to  understand  that  it  was  the  desire  of 
appellees  that  said  drafts  should  be  collected  through  the  Harris  Ex- 
change Bank,  and  although  the  statements  made  by  Quinby  in  said  con- 
versation did  not  amount  to  a  positive  direction  or  express  instruction  to 
send  the  drafts  to  said  Harris  Exchange  Bank,  if  they  were  calculated 
to  and  did  cause  the  appellant  to  change  its  course  of  business  from 
the  bank  it  had  previously  used  in  making  collections  to  the  Harris  Ex- 
change Bank,  appellees  would  be  estopped  by  such  conduct  to  deny  that 
the  sub-agent  was  their  agent  and  would  be  compelled  to  bear  the  loss 
sustained  by  reason  of  the  selection  of  such  agent. 

We  are  of  opinion,  however,  that  the  peremptory  instruction  requested 
by  the  appellant  was  properly  refused  under  the  facts  of  this  case. 
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Whether  the  conduct  of  the  appellees  relied  on  by  the  appellant  was  cal- 
culated to  and  did  cause  appellant  to  send  the  drafts  involved  in  this 
suit  to  the  Harris  Exchange  Bank,  was  an  issuable  fact  to  be  determined 
by  the  jury  under  appropriate  instruction.  The  court,  however,  refused 
a  special  instruction  requested  by  the  appellant  submitting  this  issue, 
and,  on  the  contrary,  at  the  instance  of  the  appellees  charged  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  a  special  or  express  agree- 
ment between  it  and  the  defendants,  whereby  it  became  the  duty  of 
plaintiff  at  the  instance  of  defendants,  to  send  the  drafts  in  question 
to  the  Harris  Exchange  Bank  at  Tyler,  Texas,  for  collection,  and  that 
unless  such  proof  had  been  made,  to  return  a  verdict  for  defendants. 
This  charge  did  not  correctly  express  the  law  under  the  facts  of  this 
case  as  we  conceive  it  to  be,  and  should  not  have  been  given. 

Appellees  contend,  in  effect,  that  the  evidence  shows  without  dispute 
that  appellant,  for  the  purpose  of  obtaining  their  business  and  in  con- 
sideration of  the  profits  expected  from  said  business,  entered  into  a 
special  agreement  with  appellees  whereby  it  agreed  to  make  collections 
for  the  shipments  of  corn  involved  in  this  suit  and  to  accept  exchange 
from  its  correspondents  in  lieu  of  cash,  and  to  deposit  in  its  bank  to 
the  credit  of  appellees  as  cash  the  amount  of  the  exchange  so  received, 
and  therefore  appellant  is  in  no  position  to  complain  of  the  judgment 
rendered  even  though  the  court's  charge  to  the  jury  may  be  erroneous 
in  the  particulars  of  which  complaint  is  made.  In  reply  to  this  con- 
tention it  is  sufficient  to  say  that  the  evidence  did  not  conclusively  estab- 
lish the  existence  of  such  an  agreement,  and  that,  in  the  absence  of  such 
evidence,  appellees  were  not  entitled  to  an  instructed  verdict,  and  the 
errors  referred  to  require  a  reversal  of  the  case.  The  trial  court  did  not 
charge  at  all  upon  this  phase  of  the  case,  and  it  is  proper  to  say  that 
should  such  an  issue  arise  upon  another  trial  it  ought  to  be  submitted 
to  the  jury  by  a  proper  instruction. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
to  be  tried  in  accordance  with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded. 


Sam  Levy  v.  W.  C.  Persons  et  al. 

Decided  October  22,  1910. 

1. — Vendor  and  Vendee — Rescission — Intervening  Bights. 

A  rescission  of  a  contract  for  the  sale  of  land  by  a  vendor  and  vendee 
can  not  affect  the  rights  of  a  third  party  who  acquires  from  the  vendee  the 
equity  of  redemption  before  the  rescission.  This  rule  applies  in  favor  of  a 
creditor  who  by  levy  acquires  a  lien  upon  the  interest  of  the  vendee  before  the 
attempted  rescission. 

2. — Equity  of  Redemption — Purchaser — Remedy. 

While  ^he  purchaser  of  the  equity  of  redemption  in  land  has  not  such  title 
as  would  support  an  action  of  trespass  to  try  title  against  the  vendor,  he  has 
such   equity  as,  under   appropriate  pleading 'accompanied  by  a  tender  of  the 
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balance  of  the  purchase  money  due,  would  entitle  him  to  recover  the  superior 
title  and  the  land. 

3. — Appeal — Beversal — Practice. 

Although  a  judgment  rendered  by  a  trial  court  may  be  technically  proper 
under  the  pleadings,  the   judgment  will   be  reversed  and  the  cause  remanded  • 
when  it  appears  that  the  appellant  has  equities  which  entitle  him  to  relief  and 
which  might  be  granted  on  another  trial  under  appropriate  pleadings. 

Error  from  the  District  Court  of  Freestone  County.  Tried  below  be- 
fore Hon.  B.  H.  Daviss. 

D.  T.  Garth,  Jno.  C.  Miller  and  Geo.  L.  McGown,  for  plaintiff  in  error. 
— The  court  erred  in  rendering  judgment  for  defendant,  W.  C.  Persons, 
for  the  lot  and  premises  in  controversy  because  the  plaintiff  showed  title 
from  and  under  the  agreed  common  source  of  title,  and  the  defendant, 
W.  C.  Persons,  failed  to  prove  the  payment  of  a  valuable  consideration 
or  any  consideration  with  value  so  as  to  make  him  a  legal  bona  fide  pur- 
chaser. Bremer  v.  Case,  60  Texas,  151;  Turner  v.  Cochran,  61  S.  W., 
924;  Moody  v.  Ogden,  72  S.  W.,  253;  McAdoo  v.  Williams,  118  S.  W., 
625 ;  McDonald  v.  Miller,  90  Texas,  309 ;  Huffman  v.  Mulkey,  78  Texas, 
556 ;  Evans  v.  Ash,  108  S.  W.,  401 ;  Low  v.  Gray,  130  S.  W.,  270. 

Before  Persons  could  hold  or  recover  the  land  by  any  superior  right 
as  a  vendor  against  a  third  party  who  held  under  the  vendee  (Hunter) 
it  would  be  incumbent  on  him  to  show  a  right  to  rescind,  which,  in  such 
a  case,  could  not  be  proved  unless  it  was  shown  that  the  purchase  money 
notes  were  due  and  unpaid;  to  show  this,  recitals  in  a  deed  from  the 
vendee  (Hunter)  back  to  the  vendor  (Persons)  is  insufficient  after  a 
third  party  had  become  the  owner  of  the  vendee's  rights.  Huffman  v. 
Mulkey,  78  Texas,  556 ;  McDonald  v.  Miller,  90  Texas,  309 ;  Robinson 
v.  Thompson,  52  S.  W.,  119;  Kauffman  v.  Brown,  18  S.  W.,  427. 

An  attachment  lien  established  by  a  judgment  and  order  foreclosing 
same,  and  a  prior  execution  lien  on  the  property,  is  not  affected  by  the 
judgment  debtor  thereafter  making  a  deed  to  his  vendor,  because  the 
attachment  lien,  judgment  foreclosing  same,  and  deed  under  order  of 
sale  passes  the  equity  of  redemption  and  right  of  possession  to  the  pur- 
chaser at  sheriff's  sale  under  order  of  sale,  and  a  subsequent  deed  is  a 
nullity.  Davis  v.  Jno.  V.  Farwell  &  Co.,  49  S.  W.,  656 ;  Willis  v.  Pounds, 
25  S.  W.,  715;  Thompson  v.  Shackerford,  24  S.  W.,  980;  Tobar  v. 
Losano,  25  S.  W.,  973 ;  McDonald  v.  Miller,  39  S.  W.,  89-93  and  94. 

A  purchaser  at  an  attachment  sale,  under  order  of  sale  by  virtue  of  the 
foreclosure  of  the  attachment  lien,  takes  the  superior  title  to  the  lot  as 
against  the  vendee  of  the  attaching  debtor,  whose  deed  was  executed 
several  davs  before  the  sheriff's  sale,  but  long  after  the  attachment  lien. 
Willis  v.  Pounds,  25  S.  W.,  715;  McDonald  v.  Miller,  39  S.  W.,  93; 
Thompson  v.  Shackerford,  24  S.  W.,  980 ;  Davis  v.  Jno.  V.  Farwell  & 
Co.,  49  S.  W.,  656. 

A  vendor  who  has  conveyed  land  by  a  deed,  retaining  a  lien  to  secure 
the  purchase  money,  can  not  take  a  reconveyance  of  a  part  of  the  land 
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from  the  vendee  in  part  payment  of  the  purchase  price,  to  the  prejudice 
to  one  who  has  acquired  an  equitable  interest  in  the  land  at  the  time  of 
such  reconveyance  which  the  parties  had  constructive  knowledge  of. 
John  M.  Bonner  Memorial  Home  v.  Collin  Co.  Nat.  Bank,  122  S.  W., 
430;  Vansickle  v.  Watson,  123  S.  W.,  112;  Nass  v.  Shadwick,  7  S.  W., 
828 ;  Bureon  v.  Blackley,  69  Texas,  11 ;  Ogburn  Lumber  Co.  v.  Taylor, 
126  S.  W.,  52. 

No  brief  for  defendant  in  error. 

HAINET,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  plaintiff  in  error  against  the  defendants  in  error  to  recover 
lot  2  in  block  59,  in  the  city  of  Teague,  Freestone  County.  Qraham, 
one  of  the  defendants  in  error,  disclaimed  any  interest  in  the  lot  and 
judgment  was  entered  in  his  favor,  which  left  the  controversy  between 
Levy  and  Persons.  On  the  trial  of  the  issues  between  them  Persons 
recovered  a  judgment,  and  Levy  brings  the  case  here  on  writ  of  error. 

The  facts  in  the  case  seem  to  be  practically  undisputed,  which  we 
will  recite  in  order  to  a  clear  understanding  of  the  issues  involved :  In 
1907,  W.  C.  Persons  deeded  to  one,  Hunter,  lots  1  and  2  in  block  59 
(lot  2  being  the  one  here  in  controversy),  in  consideration,  as  recited  in 
the  deed,  of  $300  in  cash  and  two  notes,  each  for  $450  and  interest,  pay- 
able respectively  in  one  and  two  years,  and  a  lien  was  reserved  to  secure 
payment  of  said  notes. 

In  October,  1908,  Casey,  Swasy  Company  sued  the  said  Hunter,  caus- 
ing an  attachment  to  issue  which  was  levied  on  lot  2,  and  the  attachment 
duly  recorded  in  November,  1908,  and  judgment  was  rendered  in  said 
suit  for  the  amount  of  the  claim  and  for  the  foreclosure  of  the  attach- 
ment. An  order  of  sale  was  issued,  and  on  February  2,  1909,  said  lot 
No.  2  was  sold  under  the  same,  and  plaintiff  in  error  bid  in  the  same 
and  a  deed  was  dulv  executed  to  him. 

On  January  26,  1909,  Hunter  executed  a  deed  to  plaintiff  in  error 
conveying  said  lot  No.  2,  said  deed  reciting  the  consideration  to  be  the 
cancellation  of  the  two  purchase  money  notes  for  $450  each  above  men- 
tioned, said  "Hunter  being  unable  to  pay  the  same  otherwise."  These 
recitations  were  the  only  evidence  tending  to  show  rescission  of  the  sale 
of  the  lot  by  Persons  to  Hunter. 

Tinder  the  facts  W.  C.  Persons  held  the  superior  title  to  the  lots  sub- 
ject to  the  payment  of  the  purchase  money  notes  recited  in  his  deeds  to 
Hunter,  but  it  is  the  settled  law  of  this  State  that  a  rescission  of  con- 
tract for  the  sale  of  land  between  the  vendor  and  vendee  will  not  affect 
the  rights  of  a  third  party  who  acquires  the  equity  of  redemption  before 
the  rescission.  Huffman  v.  Mulkey,  78  Texas,  556 ;  Bonner  Mem.  Home 
v.  Collin  Co.  Bank,  57  Texas  Civ.  App.,  313  (122  S.  W.,  430). 

The  lew  of  the  writ  of  attachment  on  lot  No.  2  issued  in  the  case  of 
Casey,  Swasy  &  Company  v.  Hunter,  the  judgment  of  foreclosure  therein, 
and  the  sale  thereunder  vested  in  Levy  the  equity  of  redemption  in  the 
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property  held  by  Hunter,  and  the  attempted  rescission  by  Persons  after 
the  levy  of  said  attachment  did  not  affect  the  right  of  Levy  to  redeem 
the  land;  but  the  right  to  redeem  did  not  authorize  Levy  to  recover  the 
title  from  Persons  without  tendering  the  amount  of  purchase  money 
owing  him,  if  any. 

In  the  case  of  McDonald  v.  Miller,  90  Texas,  309,  where  the  facts  are 
somewhat  similar,  Chief  Justice  Gaines  in  a  lucid  opinion  discusses  the 
rights  of  parties,  and  his  discussion  is  applicable  to  the  facts  of  this  case. 

While  under  the  pleadings  of  this  case,  strictly  an  action  of  trespass 
to  try  title,  the  court  could  not  have  legally  rendered  any  other  judg- 
ment, still  we  are  of  the  opinion  that  the  evidence  shows  such  equities 
that  have  not  been  adjudicated  as  require  that  this  judgment  should  be 
reversed.  Levy,  holding  the  equity  of  redemption  as  to  lot  2,  with  ap- 
propriate pleadings,  would  be  entitled  to  recover  the  title  upon  tender 
of  the  purchase  money  owing  for  lot  2,  which  would  be  its  proportion  of 
the  amount  due  on  lots  1  and  2. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded,  costs 
to  be  taxed  against  appellant. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Continental  Oil  &  Cotton  Company  v.  E.  Van  Winkle  Gin  & 

Machine  Works. 

Decided  October  22,  1010. 

1. — Bight  of  Action — Chose  in  Action — Assignment. 

The  assignee  of  a  chose  in  action  holds  the  legal  title  and  may  sue  thereon 
though  the  equitable  ownership  be  in  another,  but  the  debtor's  defenses  against 
the  assignor  in  such  case  would  be  as  available  against  the  assignee  as  against 
the  assignor. 

2. — Trial — Sustaining  Exception — Harmless  Error. 

An  appellant  has  no  cause  of  complaint  against  the  action  of  a  trial  court 
in  sustaining  an  exception  to  a  part  of  his  pleading  when  the  court  afterwards 
permits  him  to  introduce  evidence  on  the  issue  raised  by  said  pleading. 

3. — Corporation — Domicile — Bight  to  Sue — Pleading  and  Proof. 

A  corporation  chartered  under  the  laws  of  this  State,  although  it  main- 
tained  its  manufacturing  plant  in  another  State,  would  not  be  a  foreign  cor- 
poration within  the  meaning  of  the  laws  of  this  State  regulating  the  right  of 
foreign  corporations  to  do  business  in  this  State.  Pleading  and  evidence  con- 
sidered and  held  insufficient  to  raise  the  issue  of  the  right  of  a  plaintiff  cor- 
poration to  sue. 

Appeal  from  the  District  Court  of  Dallas  County.     Tried  below  be- 
fore Hon.  E.  B.  Muse. 

HardwicJce  &  TTardwicke  and  Holloway  £-  Holloway,  for  appellant. — 
The  court  erred  in  sustaining  the  Gaston  Xational  Bank's  first  special 
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exception  to  the  answer  and  cross  action  of  this  defendant.  Pool  v. 
Pickett,  8  Texas,  122;  Hamilton  v.  Jas.  A.  Cushman  Mfg.  Co.,  39  S. 
W.,  641 ;  Maxfield  v.  Levy,  4  Dallas,  330  (1  L.  Ed.,  854) ;  Barney  v.  Balti- 
more, 73  U.  S.,  280  (18*  L.  Ed.,  825)  ;  Hurst  v.  McNeil,  1  Wash.  C.  C, 
70,  Fed.  Cas.  No.  6936;  Lanning  v.  Lockett,  10  Fed.,  451;  Watson  v. 
LeGrand,  etc.,  Co.  (111.),  52  N.  E.,  318;  Starling  v.  Hawkes,  5  McLean, 
318,  Fed.  Cases  No.  13311;  Welles  v.  Newberry,  4  McLean,  226,  Fed. 
Cas.  No.  17378;  Green  wait  v.  Tucker,  10  Fed.,  884;  Detroit  v.  Dean, 
106  U.  S.,  537  (27  L.  Ed.,  300) ;  Lehigh,  etc.,  Co.  v. -Kelly,  160  IT.  S.,  327 
(40  L.  Ed.,  444)  ;  Townsend  v.  Smith,  47  Wis.,  623,  627 ;  Reno,  Non- 
residents, sees.  74,  75;  Wonderly  v.  Lafayette  Co.  (Mo.),  45  L.  R.  A., 
386,  389;  Dunlap  v.  Cody,  31  Iowa,  260;  People,  ex  rel.  Maloney  v.  Gen. 
Elec.  Ry.  Co.  (111.),  50  N.  E.,  158;  Forrest  v.  Manchester  S.  &  L.  Ry. 
Co.,  4  DeGex  F.  &  J.,  125 ;  Fooks  v.  South  Western  Ry.  Co.,  1  Sm.  &  G., 
142;  Sparhawk  v.  Union  P.  Ry.  Co.,  54  Pa.  St.,  401,  454;  1  Morawetz, 
Corp.,  sec.  260;  Clark,  Corp.,  400;  3  Pom.  Eq.,  sec.  1095,  p.  912;  Bacon 
t.  Irvine,  70  Cal.,  221  (11  Pac,  646)  ;  4  Thomp.,  Corp.,  4503. 

In  a  suit  by  the  assignee  of  a  foreign  corporation,  "having  its  principal 
office"  in  the  State,  where  the  petition  does  not  allege  that  it  is  authorized 
to  do  business  in  this  State  nor  that  the  cause  of  action  arose  out  of  a 
transaction  of  interstate  commerce,  an  allegation  that  the  assignee  has 
no  beneficial  interest  and  is  suing  for  the  benefit  of  the  assignor,  is  a 
good  plea  in  bar.  Taber  v.  Interstate  B.  &  L.  Assn.,  91  Texas,  92; 
Chapman  v.  Hallwood  C.  R.  Co.,  73  S.  W.,  969 ;  Beale,  F.  Corp.,  sec.  247. 

Wendel  Spence,  Rhodes  S.  Baker  and  Alex  F.  Weisburg,  for  appellee, 
Gaston  Nat.  Bank. — The  plaintiff  had  the  right  to  sue  upon  the  choses 
in  action:  Conner  v.  Sewell,  39  S.  W.  (Texas),  128;  City  of  Comanche 
v.  Zcttlemoyer,  40  S.  W.  (Texas),  178;  First  National  Bank  of  Meridian 
v.  Stephens,  47  S.  W.  (Texas),  832;  Davidson  v.  Jefferson,  76  S.  W. 
(Texas),  765;  Burke  v.  Holmes  &  Hargis,  80  S.  W.  (Texas),  564; 
Rusher  v.  City  of  Dallas,  83  Texas,  151 ;  Ledbetter  v.  Coggeshall,  76  N. 
E.,  78. 

R.  E.  L.  Knight,  for  appellees,  Gin  &  Machine  Co.  and  J.  W.  Taylor, 

RAINEY,  Chief  Justice. — We  adopt  the  appellant's  statement  ot 
the  nature  and  result  of  the  suit. 

Suit  by  the  Gaston  National  Bank  of  Dallas  against  the  Continental 
Oil  &  Cotton  Company,  the  E.  Van  Winkle  Gin  &  Machine  Works  and 
John  Williams  Taylor  on  an  accepted  draft,  an  open  account,  and  a  de- 
mand for  the  conversion  of  goods,  alleged  to  have  been  assigned  to  the 
plaintiff  by  the  E.  Van  Winkle  Gin  &  Machine  Works  and  guaranteed 
by  John  Williams  Taylor.  The  Continental  Oil  &  Cotton  Company  is 
a  domestic  corporation  located  at  Abilene,  Taylor  County,  Texas.  The 
E.  Van  Winkle  Gin  &  Machine  Works  is  a  corporation  having  its  prin- 
cipal office  in  the  city  of  Dallas,  Dallas  County,  Texas,  and  John  Wil- 
liams Taylor  is  its  agent  and  resides  in  the  city  of  Dallas. 
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The  Continental  Company  answered  in  five  paragraphs:  (1)  a  gen- 
eral exception,  (2)  a  general  denial,  (3)  a  statement  that  the  alleged 
assignment  and  guaranty  were  shams  and  that  the  plaintiff  had  no  in- 
terest in  the  alleged  cause  of  action  and  was  suing  for  the  benefit  of 
the  E.  Van  Winkle  Company,  and  (4  and  5)  two  causes  of  action  against 
the  Van  Winkle  Company  pleaded  as  a  set-off  and  cross  action.  The 
Van  Winkle  Company  and  John  Williams  Taylor  adopted  plaintiff's 
pleadings  as  their  own  and  prayed  judgment  over. 

The  court  sustained  a  special  exception  to  the  third  paragraph  of  the 
answer  and  directed  a  verdict  for  the  full  amount  of  the  draft  and  open 
account  and  for  the  full  amount  of  the  demand  for  conversion,  less  one 
item  valued  at  $35.  Judgment  was  rendered  against  all  of  the  defend- 
ants, and  judgment  over  in  favor  of  the  Van  Winkle  Company  and  John 
Williams  Taylor.    The  Continental  Company  appeals. 

Appellant  by  assignment  attacks  the  ruling  of  the  court  in  sustaining 
the  exception  of  plaintiff  to  the  third  paragraph  of  the  defendant's 
answer,  and  submits  the  following  proposition:  "Where  the  assignee  of 
a  chose  in  action  joins  the  assignor  and  its  agent  as  defendants,  and 
rests  the  venue  on  the  residence,  in  the  county  of  suit,  of  the  agent  who 
guaranteed  payment  at  the  time  of  the  assignment,  a  good  plea  in  bar  is 
presented  by  the  allegations  of  a  defendant,  who  resides  in  another 
county,  that  the  assignment  and  guaranty  are  shams  and  the  suit  for 
the  benefit  of  the  assignor/' 

Defendant's  answer,  in  effect,  charged  that  the  assignment  and  guar- 
anties were  without  consideration,  and  made  "for  the  purpose  of  per- 
petrating a  fraud  on  the  court  and  thereby  conferring  jurisdiction  over 
this  defendant."  Plaintiff's  exception  was,  "for  that  said  allegations 
show  no  facts  justifying  said  claim  of  said  defendant;  and  for  that  said 
defendant  has  no  standing  to  question  the  sufficiency  and  regularity  of 
said  transfers  nor  that  it  is  affected  thereby,  for  that  defendant  has  duly 
entered  its  appearance  in  this  cause  and  court ;  and  for  that  the  facts  in 
said  pleading  of  said  defendant  contained  failed  to  show  under  said 
allegations  any  defense  to  plaintiff's  suit." 

Notwithstanding  the  exception  was  sustained,  the  court  allowed  evi- 
dence to  be  introduced  as  to  the  genuineness  of  the  assignment,  which 
evidence  was  uncontradicted  and  to  the  effect  that  said  claims  were  as- 
signed by  written  transfers  and  the  E.  Van  Winkle  Gin  &  Machine  Works 
duly  given  credit  on  the  books  of  the  bank  for  said  claims. 

By  virtue  of  said  transfers  the  bank  became  the  legal  holder  and  owner 
of  said  claims.  There  was  no  evidence  tending  to  show  that  assignment 
of  said  claims  was  a  sham  or  made  for  the  purpose  of  preventing  any 
set-off  that  defendant  might  have,  or  perpetrate  a  fraud  on  the  court, 
or  that  the  suit  was  brought  in  behalf  of  the  Van  Winkle  Gin  &  Machine 
Works.  Therefore,  the  right  of  the  bank  to  sue  as  in  this  case  was  duly 
vested  in  it. 

Our  Supreme  Court,  from  its  organization,  has  held  that  the  assignee 
of  a  promissory  note  holds  the  legal  title  and  may  sue,  though  the  equi- 
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table  ownership  may  be  in  another.  Thompson  v.  Cartwright,  1  Texas, 
87;  Fowler  v.  Willis,  4  Texas,  47;  DeCordova  v.  Atchinson,  13  Texas, 
372;  Sogers  v.  Bass,  46  Texas,  505-519;  Brown  t.  Chenoworth,  51  Texas, 
469;  Matlock  v.  Glover,  63  Texas,  231.  This  rule  is  applicable  to  other 
choses  in  action.  Of  course  in  a  proper  case  the  debtor's  defenses  WQuld 
be  as  available  against  the  assignee  as  against  the  assignor. 

The  court  having  heard  evidence  on  the  answer  of  defendant,  no  in- 
jury resulted  to  defendant  by  the  action  of  the  court  on  the  exception,  and 
appellant's  assignment  of  error  is  overruled.   • 

Appellant's  fifth  assignment  of  error  is  that,  "The  court  erred  in  the 
second  paragraph  of  its  charge  in  directing  a  verdict  for  the  Gaston 
National  Bank  against  this  defendant  for  the  amount  of  the  draft  sued 
on,  for  the  amount  of  the  account  sued  on,  and  for  the  value  of  the 
property  alleged  to  have  been  converted,  because  there  was  evidence  that 
E.  Van  Winkle  Gin  •&  Machine  Works  was  a  foreign  corporation  and  that 
each  of  said  alleged  contracts  was  made  and  said  alleged  tort  was  com- 
mitted while  said  foreign  corporation  was  doing  business  in  this  State, 
and  there  was  neither  allegation  nor  proof  that  said  foreign  corporation 
had  filed  its  articles  of  incorporation  in  the  office  of  the  Secretary  of 
State,  and  there  was  no  allegation  that  either  of  said  causes  of  action 
arose  out  of  a  transaction  of  interstate  commerce." 

Under  this  assignment  is  submitted  the  following  proposition :  "The 
nominal  assignee  of  a  foreign  corporation  doing  business  in  this  State, 
suing  for  the  use  of  such  foreign  corporation,  must  allege  and  prove  that 
it  is  authorized  to  do  business  in  this  State  or  that  the  cause  of  action 
arose  out  of  interstate  commerce,  and,  in  the  absence  of  allegation  to 
support  it,  evidence  tending  to  connect  the  cause  of  action  with  the  trans- 
action of  interstate  commerce  avails  nothing.". 

There  is  no  allegation  in  plaintiff's  petition  that  the  E.  Van  Winkle 
Gin  &  Machine  Works  is  a  foreign  corporation.  It  alleges  that  said 
company  has  its  principal  office  in  the  city  of  Dallas.  The  Oil  &  Cotton 
Company  did  not  plead  that  it  was  a  foreign  corporation  or  make  any 
allusion  thereto.  Taylor,  its  sales  agent,  testified  that  "the  company  is 
in  Atlanta,  Georgia.  It  is  a  chartered  corporation."  This  is  all  the 
evidence  on  the  question.  It  is  nowhere  alleged  or  shown  where  it  was 
chartered,  whether  in  Texas  or  some  other  State.  The  company  may 
have  its  plant  in  Atlanta,  Georgia,  manufacture  there  its  products  and 
still  be  operating  under  a  charter  from  the  State  of  Texas.  If  so,  it 
would  not  be  a  foreign  corporation,  and  subject  to  the  laws  of  this  State 
regulating  the  prerequisites  for  foreign  corporations  to  do  business  in 
this  State. 

It  is  settled  that  the  State  has  the  right  to  prescribe  conditions  to  be 
complied  with  before  a  foreign  corporation  can  do  business  in  this  State. 
Taber  v.  Interstate  B.  &  L.  Assn.,  91  Texas,  92.  The  law  requires  a 
foreign  corporation  to  file  its  articles  of  incorporation  with  the  Secretary 
of  State  for  the  purpose  of  doing  business  within  its  limits,  and  in  order 
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to  maintain  an  action  it  must  allege  and  prove  its  compliance  with  such 
conditions  to  entitle  it  to  recover. 

In  this  case  it  is  not  shown  that  the  E.  Van  Winkle  Gin  &  Machine 
Works  was  a  foreign  corporation,  nor  was  that  issue  raised  in  the  court 
below.  We  are  of  the  opinion  that  under  the  facts  of  this  case  the  ap- 
pellee is  not  in  a  position  to  raise  the  point  for  the  first  time  in  this 
court. 

We  have  considered  all  of  the  assignments  presented,  though  some  of 
them  are  not  discussed  in  this  opinion,  and  we  do  not  think  any  of  them 
require  a  reversal  of  the  judgment.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  T.  Hall,  Executor,  v.  William  A.  Decherd  et  al. 

Decided  October  22,  1910. 

1. — Husband  and  Wife — Contract  by  Wife,  Invalid. 

Promissory  notes  executed  by  a  married  woman  without  the  knowledge  or 
consent  of  her  husband  are  not  binding  upon  either  the  husband  or  wife. 

2. — Same — Mortgage — Foreclosure  Without  Personal  Judgment. 

Where  a  married  woman,  without  the  knowledge  or  consent  of  her  hus- 
band, bought  a  piano  and  executed  promissory  notes  for  the  purchase  money 
and  gave  a  mortgage  on  the  piano  to  secure  the  notes,  the  owner  of  the  notes, 
although  not  entitled  to  a  personal  judgment  for  the  debt  against  either  the 
husband  or  the  wife,  would  be  entitled  to  a  judgment  establishing  his  debt  and 
a  foreclosure  of  the  mortgage  lien  and  a  sale  of  the  piano  for  payment  of  the 
debt. 

3. — Same — Married  Woman — Contract  Induced  by  Fraud. 

Where  a  married  woman  is  induced  by  fraudulent  representations  of  the 
seller  as  to  the  value  of  the  article  sold,  to  buy  and  promise  to  pay  a  price 
largely  in  excess  of  the  value  of  the  article,  the  seller  is  entitled  to  recover 
only  the  market  value  of  such  article. 

Appeal  from  the  County  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  J.  B.  Haynes. 

Davis  &  Davis,  for  appellant. 

S.  C.  Padelford,  for  appellees. 

BOOKHOUT,  Associate  Justice.— This  suit  was  brought  by  H.  T. 
Hall,  executor  of  J.  F.  Wade,  deceased,  against  William  A.  and  E.  Dec- 
herd,  husband  and  wife,  and  Anna  Blucher,  a  minor,  to  recover  on  eight 
promissory  notes  for  $10  each,  executed  by  E.  Decherd,  payable  to  J.  F. 
Wade,  and  held  by  plaintiff  as  executor  of  said  Wade;  and  to  foreclose 
a  chattel  mortgage  given  to  secure  said  notes  on  a  piano  alleged  to  be 
worth  at  the  time  of  filing  the  petition  from  $250  to  $275. 

Plaintiff  alleged  that  Wade  on  Xovember  13,  1906,  sold  and  delivered 
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to  William  A.  Decherd  through  the  defendant,  E.  Decherd,  a  piano  for 
$300,  for  which  amount  thirty  notes  were  executed  for  $10  each,  and  a 
chattel  mortgage  given  on  said  piano  to  secure  the  payment  of  said  notes. 
That  the  piano  was  delivered  to  the  said  William  A.  and  E.  Decherd  at 
their  home  in  Clehume,  Texas,  etc.  That  all  of  said  notes  were  paid 
except  the  last  eight,  held  by  plaintiff  as  executor.  That  said  mortgage 
was  filed  in  the  office  of  the  county  clerk  of  Johnson  County,  Texas,  and 
same  was,  without  consent  or  authority  of  Wade  or  plaintiff,  taken  out 
of  said  office  by  defendants;  that  said  mortgage  is  in  full  force  and 
effect.  It  was  alleged  that  E.  Decherd  was  authorized  by  W.  A.  Decherd 
to  execute  said  notes  and  mortgage.  Plaintiff  averred  that  should  he 
be  mistaken  in  the  fact  that  E.  Decherd  bought  said  piano  as  the  agent 
of  William  A.  Decherd  or  for  their  community  estate,  then  she  bought 
same  and  executed  said  mortgage  and  notes  as  the  agent  of  her  two  sons, 
Fred  Blucher  and  Carl  Blucher,  and  that  if  said  two  sons,  through  their 
mother,  E.  Decherd,  as  their  agent,  gave  said  piano  to  Anna  Blucher, 
that  said  Anna  Blucher  took  same  subject  to  the  payment  of  said  notes 
and  mortgage.  It  was  alleged  that  Anna  Blucher  was  a  minor.  The  re- 
fusal of  defendants  to  pay  said  notes  was  alleged  and  a  prayer  that  said 
mortgage  be  adjudged  to  be  in  full  force  and  effect  and  that  plaintiff 
have  judgment  against  William  A.  and  E.  Decherd  for  said  eight  notes 
and  that  the  mortgage  be  foreclosed ;  and  that  should  it  appear  that  the 
piano  was  purchased  by  said  Bluchers  and  given  to  Anna  Blucher,  that 
.plaintiff's  debt  as  evidenced  by  said  eight  notes  be  established  and  said 
piano  condemned  under  said  mortgage  and  ordered  sold  to  satisfy  said 
debt. 

All  of  the  defendants  plead  a  general  denial,  and  Mrs.  E.  Decherd 
plead  her  coverture.  Anna  Blucher  plead  that  she  was  and  is  a  minor, 
and  all  of  them  plead  that  Fred  and  Carl  Blucher  are  residing  in  and 
have  always  been  resident  citizens  of  Texas,  the  one  of  Johnson  County, 
and  the  other  a  resident  citizen  of  Galveston  Countv.  William  Decherd 
further  plead  that  the  piano  was  purchased  over  his  protest  and  against 
his  approval,  and  that  the  same  was  not  purchased  for  him  or  for  the 
community,  and  that  he  never  at  any  time  or  in  any  way  ratified  the 
purchase  of  the  said  piano,  and  knew  nothing  of  the  execution  of  the 
notes  and  the  mortgage  until  after  this  suit  was  brought,  and  he  plead 
nan  est  factum  as  to  the  notes  and  the  mortgage  sued  upon.  The  de- 
fendants further  plead  failure  of  consideration  of  the  notes  sued  on,  in 
this,  that  the  sale  of  the  piano  to  Mrs.  Decherd  was  procured  by  fraud ; 
that  the  piano  was  sold  to  Mrs.  E.  Decherd  by  the  agent  of  the  deceased, 
J.  F.  Wade,  and  that  he  represented  at  the  time  that  the  piano  was  a 
$450  piano  and  cost  originally  $450 ;  that  the  defendant,  Mrs.  E.  Dec- 
herd,  not  being  familiar  with  pianos  and  the  prices  of  pianos,  the  agent 
said  he  would  sell  it  to  her  at  the  reduced  price  of  $300 ;  that  the  piano 
was  obtained  as  a  sample,  and  that  for  that  reason  he  would  knock  off 
$150  from  the  original  purchase  price  of  the  piano,  and  sell  it  to  her 
for  $300  instead  of  $450;  that  the  said  representations  were  false,  in 
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this,  that  the  original  purchase  price  of  the  piano  was  only  $180,  and 
that  it  was  worth  only  $180,  and  that  Mrs.  Decherd  had  paid  more  than 
the  value  of  the  piano,  towit:  that  she  had  paid  $220  on  the  piano  of 
the  principal  amount  and  all  of  the  interest. 

The  jury,  under  the  charge  of  the  court  which  properly  submitted 
those  issues,  found  that  the  piano  was  not  purchased  by  William  A. 
Decherd  or  by  Mrs.  Decherd  as  the  agent  of  her  husband,  William  A. 
Decherd,  and  that  it  was  not  bought  for  their  community  estate.  These 
findings  are  supported  by  the  evidence.  Appellant's  agent  who  sold  the 
piano,  testified  that  William  Decherd  had  nothing  to  do  with  buying 
the  piano,  that  he  did  not  sell  it  to  him  and  that  he  did  not  rely  on  him 
to  pay  for  it.  The  evidence  further  shows  that  Mrs.  Decherd  purchased 
the  piano  for  her  two  minor  sons,  Carl  and  Fred  Blucher,,  that  they 
might  make  it  a  Christmas  present  to  their  sister.  .  They  furnished  the 
money,  $220,  which  their  mother  paid  on  the  notes  given  by  her  for 
the  piano. 

The  jury  found  that  neither  William  Decherd  nor  the  community 
estate  was  liable  on  the  notes.  This  finding,  under  the  facts,  was  cor- 
rect. Bichburg  y.  Sherwood,  102  S.  W.,  905.  Mrs.  Decherd  being  a 
married  woman  at  the  time  of  their  execution  was  not  liable  thereon  be- 
cause of  her  coverture.  Carl  and  Fred  Blucher  being  minors  when  the 
notes  were  executed  were  not  liable  thereon.  They  were  not  parties  to  the 
notes,  nor  were  they  made  parties  to  the  suit.  There  was  then  no  party 
against  whom  personal  judgment  could  be  rendered  for  the  amount  due 
on  the  piano.  Under  the  facts,  the  appellant  was  not  authorized  to  re- 
cover a  money  judgment  against  any  of  the  parties  sued ;  but  the  evidence 
shows  a  state  of  facts  entitling  him  to  a  judgment  establishing  his  debt, 
and  a  foreclosure  of  his  lien  against  the  piano.  Heard  v.  McKmney,  1 
Posey's  Un.  Cases,  85;  Solomon  v.  Skinner,  82  Texas,  345.  The  court 
then  should  have  instructed  the  jury  to  ascertain  the  balance  due  on 
the  piano  and  rendered  judgment  of  foreclosure  for  said  amount,  it  ap- 
pearing the  piano  was  in  the  possession  of  Anna  Blucher  and  that  she 
acquired  the  same  subject  to  the  claim  for  the  balance  of  the  "unpaid 
purchase  money. 

The  appellant  requested  a  charge  on  this  line  which  the  court  refused 
and  his  refusal  is  assigned  a$  error.  While  we  are  not  prepared  to  ap- 
prove the  charge  as  requested,  yet  the  court's  failure  and  refusal  to  give  a 
charge  submitting  this  issue  was  error,  for  which  the  judgment  must  be 
reversed. 

If  Mrs.  Decherd,  however,  was  induced  to  purchase  the  piano  for  her 
sons  and  to  pay  $300  therefor  by  reason  of  the  fraud  of  the  agent  making 
the  sale,  and  said  piano  was  not  at  the  time  worth  more  than  $180,  which 
the  said  agent  knew  at  the  time,  and  but  for  said  fraud  she  would  not 
have  purchased  the  same,  then  the  appellant  could  only  recover  the 
market  value  of  said  piano  at  the  time  of  the  sale,  less  the  several  sums 
paid.  This  issue  was  raised  by  the  pleadings  and  evidence  but  the  court 
failed  to  submit  the  same  to  the  jury. 
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In  view  of  another  trial  we  have  been  induced  to  pass  upon  this  issue 
in  the  case. 
The  judgment  is  reversed  and  the  cause  remanded. 

ON  MOTION  FOR  REHEARING. 

Appellees  have  filed  a  motion  for  rehearing  in  this  case  and  in  said 
motion  complain  of  our  action  in  reversing  the  judgment  as  to  William 
A.  Decherd  and  his  wife,  E.  Decherd,  and  contend  that  the  judgment  as 
to  said  parties  should  be  affirmed.  In  the  opinion  it  was  held  that  under 
the  facts  neither  Decherd  nor  his  wife  was  liable  on  the  notes  for  debt 
sued  on.  This  being  true,  the  judgment  should  not  be  reversed  as  to 
them,  and  their  motion  for  rehearing  must  be  sustained  and  the  judg- 
ment as  to  them  affirmed.  The  judgment  in  other  respects  is  reversed 
and  the  cause  remanded  to  be  tried  in  accordance  with  the  original 
opinion. 

The  costs  of  this  appeal  are  taxed  against  appellant. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


C.  L.  Dealey  v.  J.  P.  Lake  et  al. 

Decided  October  22,  1910. 

1. — Vendor  and  Vendee — Warranty — Breach — Injunction — Pleading. 

In  a  petition  for  injunction  to  restrain  the  collection  of  notes  given  for 
the  purchase  money  of  land,  it  was  averred  that  a  suit  of  trespass  to  try 
title  had  been  instituted  and  was  then  pending  against  plaintiff  for  the  land 
for  which  the  notes  were  given,  but  it  was  not  averred  that  the  title  to  the 
land  had  in  fact  failed  in  whole  or  in  part,  nor  that  plaintiff  did  not  know 
of  the  alleged  defect  in  the  title  at  the  time  he  executed  the  notes  and  in- 
tended to  run  the  risk  of  said  defect.  Held,  a  temporary  injunction  was  prop- 
erly dissolved  on  motion  to  that  effect. 

2. — Same — Executed  Contract. 

A  deed  to  land  with  a  contemporaneous  deed  of  trust  by  the  vendee  to 
secure  the  vendor  in  the  payment  of  the  purchase  money  notes,  evidences  an 
executed  contract  of  sale  although  the  vendor's  lien  was  reserved  in  the  deed 
by  the  vendor. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

W.  M.  Pierson,  for  appellant. 

D.  A.  Eldridge,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — This  was  a  suit  by  appellant  to 
enjoin  the  appellee  from  selling  certain  real  estate  under  the  terms  of 
a  deed  of  trost  executed  by  appellant  to  appellee  to  secure  certain  pur- 
chase money  notes  given  in  payment  of  the  property.    The  court  granted 
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a  temporary  injunction  which  was  dissolved  upon  motion,  and  from  the 
order  of  dissolution  this  appeal  is  prosecuted. 

It  was  alleged,  in  substance,  that  J.  P.  Lake,  joined  by  his  wife,  exe- 
cuted, on  April  19,  1905,  a  general  warranty  deed,  by  which  they  con- 
veyed to  appellant  certain  land  in  Dallas,  Texas,  and,  as  part  considera- 
tion therefor,  executed  three  notes  payable  to  the  order  of  J.  P.  Lake, 
and  as  security  for  the  payment  of  said  notes  executed  a  deed  of  trust 
convening  in  trust  said  land  to  Fred  L.  Lake,  trustee.  Dealey  paid  all 
of  said  notes  excepting  $200  of  the  principal.  Fred  L.  Lake,  trustee, 
acting  in  pursuance  of  the  authority  conferred  on  him  by  the  deed  of 
trust,  had  advertised  said  land  for  sale. 

It  was  further  alleged  that  a  suit  in  trespass  to  try  title  had  been  filed 
in  the  District  Court  of  Dallas  County  by  Mary  B.  Moore  and  others 
against  certain  parties,  including  plaintiff,  to  recover  a  large  tract  of  land 
which  embraced  the  land  of  plaintiff.  The  petition  proceeds  as  follows: 
"This  plaintiff  shows  to  the  court  that  he  duly  filed  his  answer  to  the  afore- 
said suit,  setting  up  his  defenses,  and  also  notified  the  defendant,  J.  P. 
Lake,  to  appear  and  defend  same  under  his  general  warranty  to  this  plain- 
tiff, which  he  failed  and  refused  to  do,  and  the  said  suit  is  pending,  and 
that  the  title  to  the  property  in  question  has  failed,  and  that  the  suit 
against  this  plaintiff  and  others  referred  to  is  of  such  a  nature  that  plaintiff 
fears  the  success  of  same,  and  that  he  will  be  evicted  from  the  said 
premises."  The  petition  also  alleged :  "That  the  said  J.  P.  Lake,  though 
duly  notified,  has  failed  and  refused  to  protect  plaintiff  in  any  way  or  to 
defend  his  warranty.  Plaintiff  further  shows  to  the  court  that  he  is  in- 
formed and  believes  and  so  charges  that  the  said  J.  P.  Lake  is  insolvent." 

The  trial  court  did  not  err  in  dissolving  the  injunction.  The  petition 
shows  that  the  suit  of  Mary  B.  Moore  and  others  to  try  title  to  the  land 
is  still  pending  and  the  petition  does  not  show  that  the  title  to  the  land 
has  failed  in  whole  or  in  part,  or  such  circumstances  as  would  primft 
facie  repel  the  presumption  that  at  the  time  of  the  sale  of  the  land  to 
him  bv  Lake  and  wife  he  knew  or  intended  to  run  the  risk  of  the  de- 
feet.  The  case  falls  clearly  within  the  ruling  in  the  case  of  Cooper  v. 
Singleton,  19  Texas,  265.  In  that  case  the  able  judge  who  delivered 
the  opinion  of  the  court  stated  the  law  as  follows :  "The  plea  in  the  case 
in  hand  avers  the  title  of  the  vendor  to  be  defective,  but  does  not  state 
when  the  fact  came  to  his  knowledge.  He  admits  that  he  has  the  ven- 
dor's deed  with  warranty.  He  does  not  allege  that  there  was  fraudulent 
representation,  or  even  concealment  on  the  part  of  the  vendor.  He 
alleges  merely  defect  of  title,  and  he  certainly  should  aver,  in  order  to 
show  that  he  has  equity,  that  he  did  not  know  of  the  defect  at  the  time 
of  sale.  If  he  be  exempted  from  the  necessity  of  abiding  eviction  and 
then  resorting  to  his  covenants,  he  should  aver  such  facts  as  would  in 
equity  and  justice  entitle  him  to  relief.  ...  He  should  aver  such 
facts  as  would,  if  true,  authorize  the  court  to  grant  the  relief;  and  if  he 
have  a  deed  with  warranty  he  ought  not  to  be  released  from  payment 
unless  in  case  of  fraud  on  the  part  of  the  vendor,  or  of  defect  in  the  title 
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not  known  to  the  vendee  at  the  time  of  the  sale.  He  can  not  require  of 
the  court  to  institute  any  inquiries  unless  on  averments  stating  fully  all 
the  facts  and  repelling  conclusions  against  the  equity  sought  on  his  be- 
half."   Loc.  cit.,  pp.  266  and  267. 

The  law,  as  there  announced,  has  been  followed  by  subsequent  de- 
cisions in  this  State.  It  is  clear  that  the  contract  of  sale  was  executed, 
although  a  vendor's  lien  is  reserved  to  secure  the  notes  for  the  unpaid 
purchase  money.     Ogburn  v.  Whitlow,  80  Texas,  239. 

Under  the  facts  as  alleged  the  appellant  was  not  entitled  to  an  injunc- 
tion.   Brooks  v.  Lee,  46  Texas  Civ.  App.,  372  (102  S.  W.,  779). 

The  judgment  is  affirmed. 

Affirmed. 


Fritz  G.  Lanham  v.  Bessie  Stephens  Lanham. 

Decided  October  22.  1910. 

1. — Trial — Objection  to  Testimony  Competent  in  Part — Practice. 

When  the  objection  to  testimony  which  is  competent  in  part,  embraces  the 
whole  of  the  testimony,  the  objection  is  properly  overruled.  This  rule  applied 
to  the  testimony  of  a  witness  as  to  the  mental  condition  of  her  husband  at 
the  time  he  made  his  will,  and  as  to  a  number  of  letters  written  by  him  to  her. 

2. — Will — Contest — Evidence — Insane  Delusion — Husband  and  Wife — Con- 
fidential Communications. 

In  a  contest  over  the  probate  of  a  will  on  the  ground  that  the  testator 
was  laboring  under  an  insane  delusion  as  to  the  affection  of  his  wife,  the 
issue  being:  Was  or  was  not  the  testator  at  the  time  he  executed  the  instru- 
ment laboring  under  an  insane  delusion  in  regard  to  his  wife  which  caused 
him  to  ignore  his  obligation  to  make  provision  for  her  in  the  will,  certain  let- 
ters written  by  the  husband  to  the  wife,  in  which  he  questioned  the  sincerity 
of  her  professed  affection  for  him,  held  to  be  confidential  communications  be- 
tween husband  and  wife,  and  therefore  incompetent  evidence. 

3. — Same — Disposition  of  Property — Relevant  Evidence. 

The  reasonableness  or  unreasonableness,  in  view  of  the  circumstances  sur- 
rounding him,  of  the  disposition  made  by  a  testator  of  his  property,  is  a  mat- 
ter a  jury  might  consider  in  determining  a  question  as  to  the  mental  capacity 
of  the  testator.  Hence,  in  a  contest  by  a  wife  over  the  probate  of  her  hus- 
band's will  on  the  ground  that  he  was  laboring  at  the  time  he  made  the  will 
under  an  insane  delusion  that  she  did  not  love  him,  and  had  therefore  made 
no  provision  whatever  for  her  in  the  will,  testimony  as  to  the  loving  and  un- 
complaining care  and  nursing  of  the  husband  by  the  wife  during  his  protracted 
illness  would  be  competent  and  relevant. 

4. — Same — Mental  Condition — Relevant  Evidence. 

Testimony  as  to  the  mental  condition  of  a  testator  about  four  months 
after  the  writing  of  his  will  would  be  admissible  when  it  was  otherwise  shown 
that  his  mental  condition  was  the  same  at  the  time  referred  to  as  at  the  writ- 
ing of  the  will. 

5. — Same — Scope  of  Evidence. 

Upon  an  issue  as  to  the  mental  capacity  of  a  testator,  full  Inquiry  is  per- 
mitted to  be  made  into  the  acts,  conduct  and  sayings  of  the  testator  within 
such  scope  of  time  as  is  relevant  to  the  making  of  the  will. 
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.6. — Testimony — Weight  and  Credibility — Intemperance. 

The  mere  fact  that  a  witness  was  addicted  to  the  drink  habit  and  was 
accustomed  to  become  intoxicated  is  not  admissible  in  evidence  for  the  pur- 
pose of  testing  his  memory  as  to  facts  and  the  accuracy  of  hig  opinion  upon 
the  question  of  sanity  or  insanity  of  a  testator.  It  would  be  permissible,  how- 
ever, to  show  that  the  memory  or  judgment  of  the  witness  had  become  im- 
paired as  a  result  of  such  habit,  or  that  he  was  intoxicated  at  the  time  he 
acquired  knowledge  of  the  facts  he  undertook  to  testify  about. 

7. — Trial — Beading  Gases  to  Jury — Practice. 

When  the  bill  of  exception  does  not  specify  the  particular  fact  cases  read 
by  opposing  counsel  to  the  jury,  an  appellate  court  can  not  say  that  there 
was  any  abuse  of  the  discretion  vested  in  the  trial  court  in  such  matters. 
Ordinarily  it  would  require  a  clear  case  of  the  abuse  of  judicial  discretion  to 
the  injury  of  the  complaining  party,  to  authorize  a  reversal  of  a  judgment  for 
such  a  cause. 

8. — Testator — Sanity — Burden  of  Proof. 

The  burden  of  proof  rests  upon  the  proponent  of  a  will  for  probate  to 
prove  not  only  that  the  testator  was  of  sound  mind  at  the  time  the  will  was 
executed,  but  also  that  he  was  not  laboring  under  an  insane  delusion  upon  any 
particular  subject. 

9. — Insane  Delusion — Definition — Cases  Followed. 

The  definition  of  insane  delusion  as  meaning  "the  belief  of  a  state  of  sup- 
posed facts  that  do  not  exist  and  which  no  rational  person  would  believe/9  has 
been  substantially  approved  by  our  Supreme  Court.  Prather  v.  McClelland,  76 
Texas,  685;  Vance  v.  Upson,  06  Texas,  479. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

Fritz  G.  Lanham  and  McCall  &  McCall,  for  appellant. — A  will  will 
not  be  set  aside  alone  because  its  provisions  may  appear  to  be  improper 
or  unnatural.  Vance  v.  Upson,  66  Texas,  488;  Trezevant  v.  Bains,  19 
S.  W.,  569;  Taylor  v.  McClintock,  112  S.  W.,  411. 

Mere  dislike  or  prejudice  on  the  part  of  a  testator,  however  harsh  and 
unjust,  is  not  sufficient  to  set  aside  a  will.  Appeal  of  Kimberly,  37  L. 
K.  A.,  note  VI,  267;  Lucas  v.  Parsons,  71  Am.  Dec.,  15-1;  Taylor  v. 
McClintock,  112  S.  W.,  405. 

The  proponent  is  required  to  establish  that  deceased  was  of  sound  mind 
by  a  preponderance  of  the  evidence  only.  Sayles'  "Rev.  Stat.,  art.  1904; 
Prather  v.  McLelland,  26  S.  W.,  657. 

The  court  erred  in  admitting  the  letters  of  E.  M.  Lanham  to  his  wife, 
because  thev  were  shown  to  he  communications  between  husband  and 
wife  and  were  not  admissible  under  the  statute,  and  also  because  they 
were  private  communication  between  husband  and  wife  and  weTe,  under 
the  law,  privileged  and  therefore  under  the  law  not  admissible.  Sayles* 
Pev.  Stats.,  art.  2301  ;  Mitchell  v.  Mitchell,  15  S.  W.,  705;  State  v.  «ant, 
116  S.  W.,  801 :  Mercer  v.  State,  74  Am.  St.  Pep.,  135;  Commonwealth 
v.  Sapp,  14  S.  W.,  834  (29  Am.  St.  Pep.,  414  and  note)  ;  Stein  v.  Bow- 
man, 13  Pet.,  209  (10  L.  Ed.,  129)  ;  Cook  v.  Grange,  18  Ohio.  529; 
Brown  v.  Wood,  121  Mass.,  137;  Hitchcock  v.  Moore,  14  Am.  St.  Rep., 
474;  Smith  v.  Potter,  65  Am.  Dec,  198;  1  Qreenleaf,  sees.  254.  337  and 
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338,  and  note;  4  Wigmore  on  Evidence,  sec.  223,7,  p.  3050,  sec.  2336, 
p.  3260. 

Stennis  &  Wilson,  for  appellee. 

WILLSON,  Chief  Justice.— By  an  instrument  wholly  written  by 
himself,  dated  July  24,  1908,  Edwin  M.  Lanham,  who  died  December  3, 
1908,  bequeathed  to  his  brother  Fritz  G.  Lanham,  in  trust  for  the  benefit 
of  his  (said  Edwin  M.'s)  two  children,  Samuel  S.  Lanham  and  Edwin 
M.  Lanham,  Jr.,  who  survived  him,  and  who  were  then  aged  respectively 
about  six  and  four  years,  his  entire  estate,  worth,  it  was  alleged,  the  sum 
of  about  $20,000.  By  the  terms  of  the  instrument  the  trustee  was  to  hold 
the  property  so  devised,  "until,"  quoting  its  language,  "each  child  shall 
attain  to  legal  age,  and  then  to  be  paid  to  my  said  children  equally,  share 
and  share  alike.  I  authorize  my  said  brother  Fritz  6.  Lanham,  as  trustee 
for  my  said  children,  to  invest  the  property  of  this  estate  as  his  best 
judgment  may  dictate,  but  to  lend  no  moneys  without  good  and  sufficient 
collateral  securitv.  I  direct  the  said  Fritz  G.  Lanham,  trustee  as  afore- 
said,  to  use  so  much  of  the  income  from  this  estate  as  may  be  necessary 
for  the  proper  maintenance  and  education  of  my  said  children.  In  the 
event  of  the  death  of  either  of  my  said  children  before  arriving  at  legal 
age,  then  the  whole  estate  shall  go  to  the  survivor.  And  in  the  event  of 
the  death  of  both  of  my  said  children  before  arriving  at  legal  age,  I  di- 
rect said  trustee,  Fritz  G.  Lanham,  to  partition  to  my  brothers  and 
sister  by  blood,  Howard  M.  Lanham,  Fritz  G.  Lanham,  Frank  V.  Lan- 
ham and  Grace  Lanham  Connor,  or  the  survivors  of  them,  the  remainder 
of  this  estate,  share  and  share  alike."  Probate  by  the  County  Court  of 
Parker  County4of  the  instrument  in  question  as  the  last  will  and  testa- 
ment of  said  Edwin  M.  Lanham,  deceased,  was  resisted  by  appellee,  his 
surviving  wife  and  the  mother  of  his  said  children,  on  the  ground  that 
"while,"  quoting  the  language  of  her  pleading,  "under  the  influence  of 
an  insane  delusion  or  delusions  as  to  his  wife's  affection  for  him  and  as 
to  the  obligation  he  was  under  to  his  wife,  which  no  rational  husband 
could  have  entertained,  he,  without  any  cause,  conceived  an  insane  dislike 
for  his  wife  which  impelled  him  to  do  her  all  the  injury  he  could,  and 
in  consequence  of  which  said  will  was  made."  The  County  Court  having 
refused  to  probate  the  instrument  as  said  Edwin  M.  Lanham's  will,  ap- 
pellant, who  was  named  therein  as  executor  and. who  had  offered  same 
for  probate,  prosecuted  an  appeal  from  the  order  of  said  County  Court 
to  the  District  Court.  In  the  latter  court  a  trial  before  a  jury  resulted  in 
a  verdict  and  judgment  declaring  the  will  to  be  invalid.  This  appeal  is 
prosecuted  by  said  Fritz  G.  Lanham,  the  proponent  of  the  will  for  pro- 
bate. 

After  stating  the  case  as  above. — Appellee,  as  a  witness  in  her  own  be- 
half, over  the  objection  of  appellant  was  permitted  to  testify  (quoting 
Vol.  LXII  Civil-28. 
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from  the  bill  of  exceptions)  as  follows:  "That  at  Waco,  Texas,  at  the 
residence  of  Dr.  Howard  Lanham,  E.  M.  Lanham  first  heard  of  the  death 
of  his  mother  sometime  about  midnight  of  the  night  the  news  reached 
Dr.  H.  M.  Lanham ;  that  immediately  after  learning  of  the  death  of  his 
mother,  Mrs.  Howard  Lanham  and  Mrs.  Bess  Lanham  left  the  Lanham 
home  in  Waco  to  go  to  a  neighbor's  to  m'ake  arrangements  about  leaving 
Mrs.  Howard  Lanham's  children  with  said  neighbor  while  she  could 
come  to  Weatherford ;  that  after  making  said  arrangements  Mrs.  Howard 
Lanham  and  Mrs.  Bess  Lanham  returned  to  the  Lanham  residence,  and 
on  reaching  the  front  porch  there  they  found  E.  M.  Lanham  on  his  cot 
where  he  had  been  sleeping ;  Mrs.  H.  M.  Lanham  went  on  in  the  house 
and  Mrs.  Bess  Lanham  went  to  the  cot  where  E.  M.  Lanham  was,  and 
at  said  time  he  was  crying;  that  she  started  to  sit  down  by  his  side,  but 
he  motioned  her  to  go  in  the  house;  that  on  the  following  morning  in 
riding  on  the  train  from  Waco  to  Ft.  Worth,  E.  M.  Lanham  sat  in  the 
coach  several  seats  behind  her ;  that  she  looked  back  at  him  several  times, 
and  every  time  she  looked  back  at  him  he  was  gazing  at  her;  that  in 
coming  from  Ft.  Worth  to  Weatherford  she  had  in  her  handbag,  or 
purse,  a  letter  written  to  E.  M.  Lanham  by  his  mother,  which  he  had 
received  at  Waco,  Texas,  and  in  some  way  had  neglected  or  failed  to  take 
it  with  him  when  he  left  Waco,  and  she  finding  the  letter  put  it  in  her 
bag  or  purse;  that  on  the  train  between  Ft.  Worth  and  Weatherford, 
Frank  Lanham,  having  joined  them  at  Ft.  Worth  to  come  to  Weather- 
ford, was  sitting  on  an  adjoining  seat  in  the  coach  to  witness  and  E.  M. 
Lanham,  and  witness  got  the  letter  and  started  to  hand  it  to  Frank  Lan- 
ham, when  E.  M.  Lanham,  seeing  that  she  had  the  letter,  took  it  out  of 
her  hand;  that  between  the  time  they  arrived  in  Weatherford  and  the 
time  witness  went  to  Ft.  Worth,  E.  M.  Lanham  on  one  occasion  at  the 
old  Lanham  home  told  witness  that  she  had  not  loved  him  for  several 
years  and  that  he  had  always  known  it." 

The  objections  urged  to  the  testimony  were:  1.  That  same  detailed 
conversations  and  transactions  had  between  the  witness  and  the  deceased, 
in  violation  of  the  statute  (Sayles*  Stat.,  art.  2302),  declaring  that  "in 
actions  by  or  against  executors,  administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them  as  such,  neither  party 
shall  be  allowed  to  testify  against  the  others  as  to  any  transaction  with 
or  statement  by  the  testator,  intestate  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party;  and  the  provisions  of  this  article  shall 
extend  to  and  include  all  actions  by  or  against  the  heirs  or  legal  repre- 
sentatives of  a  decedent  arising  out  of  any  transaction  with  such  de- 
cedent." 2.  That  same  detailed  confidential  communications  between  a 
husband  and  his  wife.  Similar  objections  were  urged  and  overruled  to 
the  contents  of  certain  letters,  fourteen  in  number,  written  by  the  testator 
to  his  wife. 

The  rulings  of  the  trial  court  are  attacked  as  erroneous  by  the  first  and 
second  assignments.  Portions  of  the  testimony  quoted  above — for  in- 
stance, the  statement  of  appellee  that  every  time  she  looked  back  at  her 
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husband  when  they  were  on  the  cars  traveling  from  Waco  to  Weather- 
ford  to  attend  his  mother's  funeral  'lie  was  gazing  at  her" — were,  we 
think,  relevant  to  the  issue  being  tried,  were  not  within  the  inhibition 
of  the  statute  referred  to,  and  were  not  confidential  communications  be- 
tween husband  and  wife.  The  objections  were  to  the  testimony  as  quoted 
in  its  entirety.  The  rule  is  that  "if  the  exception  goes  to  the  whole  of 
the  testimony  complained  of,  and  a  part  is  admissible,  the  objection  to 
the  evidence  will  not  be  considered."  Wells  v.  Hobbs,  57  Texas  Civ. 
App.,  375  (122  S.  W.,  453),  and  authorities  there  cited.  Without  re- 
spect, therefore,  to  whether  a  part  of  the  testimony  quoted  may  have  been 
subject  to  the  objections  urged  or  not,  the  court  did  not  err  in  over- 
ruling same. 

It  was  shown  that  the  testator  was  devotedly  attached  to  his  mother, 
and  to  his  wife  until  a  short  time  before  the  death  of  his  mother.  There 
was  evidence  tending  to  show  that  his  mother  believed  his  wife  had  not 
been  as  considerate  for  and  as  respectful  towards  her,  nor  as  thoughtful 
about  him,  as  she  should  have  been.  During  many  months  immediately 
preceding  the  time  his  mother  died  he  had  been  suffering  from  tubercu- 
losis of  the  lungs  and  was  in  the  weakened  physical  condition  that  disease 
produces.  The  death  of  his  mother  occurred  July  2,  1908,  at  Weather- 
ford.  Her  death  was  sudden  and  unexpected.  When  it  occurred  he  was 
at  Waco.  He  had  a  short  time  before  her  death  received  a  letter  from 
his  mother,  the  contents  of  which  the  record  does  not  show.  A  theory 
of  the  contestant  was  that  the  death  of  his  mother,  occurring  suddenly 
and  at  a  time  when  he  had  become,  by  the  ravages  of  the  disease  from 
which  he  suffered,  greatly  debilitated  in  mind  as  well  as  body,  so  un- 
balanced his  mental  faculties  as  to  cause  him,  without  reason  and  in 
spite  of  evidence  to  the  contrary,  to  conclude  that  his  wife  during  the 
lifetime  of  his  mother  had  mistreated  her,  and  neglected  duties  she  owed 
to  him  and  to  their  children.  As  relevant  to  this  theory  eleven  of  the 
fourteen  letters  referred  to,  specified  in  the  bill  of  exceptions  numbered 
8,  and  written  a  short  time  before  the  death  of  his  mother,  were  ad- 
mitted as  evidence  to  show  the  affectionate  terms  upon  which  he  and  his 
wife  lived  before  his  mother's  death,  and  the  contents  of  the  other  three 
were  admitted  as  evidence  showing  that  he  harbored  a  belief  that  his  wife 
had  mistreated  his  mother,  and  that  his  feelings  toward  his  wife  had 
undergone  a  change.  So  far  as  the  contents  of  the  letters  were  material 
to  issues  in  the  case,  same  were,  we  think,  confidential  communications 
by  a  husband  to  his  wife,  and  for  that  reason  inadmissible  as  evidence  in 
the  case.  Sayles'  Stats.,  art.  2301;  Mitchell  v.  Mitchell,  80  Texas,  116; 
1  Green.  Ev.,  sees.  254,  333,  337 ;  4  Wigmore  Ev.,  sees.  2332,  2336,  2337, 
2341;  Brewer  v.  Ferguson,  11  Hump.  (Tenn.),  565,  cited  in  4  Wig- 
more  Ev.,  sec.  3264,  note. 

While  we  think  this  is  true,  we  would  not  feel  bound  to  reverse  the 
judgment  on  account  of  the  error  in  admitting  as  testimony  the  letters 
written  prior  to  the  death  of  the  testator's  mother  showing  love  and 
affection  entertained  by  him  toward. his  wife.    The  law  presumes  that  a 
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husband  loves  his  wife,  and  the  admission  as  evidence  of  a  confidential 
communication  from  him  to  her  showing  the  fact  ought  to  be  treated 
as  a  harmless  error.    But  we  do  not  think  the  admission  as  evidence  of 
the  contents  of  the  letters  written  after  the  death  of  the  testator's  mother 
can  be  treated  as  harmless.    In  one  of  said  letters,  written  by  the  testator 
to  his  wife  a  short  time  after  the  death  of  his  mother,  he  said :    "I  am 
sorry  I  can  not  appreciate  the  affectionate  passages  of  your  letter.    They 
don't  ring  true  in  my  ears.     Doubtless  you  think  you  are  sincere,  but 
you  don't  know  yourself."    In  another,  written  July  27,  1908,  he  said: 
"I  will  write  you  a  few  lines  while  I  feel  equal  to  do  it.    Ella  delivered 
your  note,  which  seemed  to  show  that  the  ardor  of  your  former  letters 
has  abated  somewhat,  much  as  I  feared.     .     .     .    Your  attitude  toward 
mama  during  her  lifetime  was  a  deep  wound  to  me,  and  the  thought  of  it, 
which  I  could  not  force  back,  was  no  solace  to  my  sorrow.    I  have  never 
believed  you  had  any  good  reason  to  dislike  her,  and  I  know  she  never 
injured  you  by  thought  or  act.    You  did  not  appreciate  her.    Let  this 
dismiss  the  subject  between  us.     It  has  preyed  on  my  mind  and  I  am 
anxious  to  think  of  it  no  more.     .     .     .     Please  do  not  discuss  any  por- 
tion of  this  letter  with  your  family."    The  portions  we  have  quoted  of 
the  letters  referred  to  we  think  must  be  classed  as  confidential  com- 
munications from  the  testator  to  his  wife.     As  such,  if  prejudicial  to 
appellant's  rights,  their  admission  as  evidence  can  not  be  treated  as 
harmless.    That  they  may  have  been  so  prejudicial  we  think  is  reason- 
ably clear.    The  issue  was:     Was  the  testator  at  the  time  he  executed 
the  instrument  offered  for  probate  as  his  will,  laboring  under  an  insane 
delusion  in  regard  to  his  wife  which  induced  him  to  ignore  an  obligation 
he  was  under  to  make  provision  for  her  in  his  will,  or  not  ?    The  reason- 
ableness or  unreasonableness  of  his  conduct  in  failing  to  make  provision 
in  the  will  for  his  wife  was  a  fact  relevant  to  that  issue.    Whether  his 
wife  regarded  him  with  affection  and  he  believed  she  loved  him  or  not, 
and  whether  she  had  mistreated  his  mother  and  he  believed  she  had  mis- 
treated his  mother  or  not,  were  questions  relevant  to  the  one  as  to  the 
reasonableness  or  unreasonableness  of  the  provisions  in  the  will.     The 
jury  had  a  right  to  regard,  and  may  have  regarded,  the  contents  as  quoted 
of  the  letters  as  entitled  to,  and  may  have  given  same,  weight  in  de- 
termining whether  the  provisions  of  the  will  were  reasonable  or  not,  and 
have  been  so  influenced  by  the  illegal  testimony  as  to  find,  when  they 
otherwise  would  not  have  found,  that  the  disposition  made  by  the  testator 
of  his  property  was  an  unreasonable  one.     Such  a  finding  so  made  by 
them  may  have  influenced  them  to  further  find  that  the  testator  at  the 
time  he  made  the  will  was  laboring  under  an  insane  delusion  as  to  his 
wife.     So,  for  aught  we  can  say  to  the  contrary  from  the  record,  the 
verdict  returned  may  have  been  reached  by  the  jury  as  a  result  of  weight 
given  by  them  to  the  illegal  testimony.    Therefore,  we  feel  bound  to  hold 
that  the  admission  as  evidence  of  the  letters  written  by  the  testator  to 
his  wife  after  the  death  of  his  mother,  was  such  an  error  as  requires  v& 
to  reverse  the  judgment. 
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Over  appellant's  objection  thereto  on  the  ground  that  same  was  ir- 
relevant and  calculated  to  prejudice  his  rights  before  the  jury,  appellee, 
while  testifying  as  a  witness  in  her  own  behalf,  wis  permitted  to  detail 
hardships  to  which  she  was  subjected  in  July,  August  and  September, 
1907,  while  traveling  with  her  husband  and  their  children  in  a  hack 
from  Weatherford  through  the  Panhandle  of  Texas  to  New  Mexico  and 
then  back  to  Weatherford,  for  the  benefit  of  his  health.  The  reasonable- 
ness or  unreasonableness,  in  view  of  the  circumstances  surrounding  him, 
of  the  disposition  made  by  the  testator  of  his  property,  was  a  matter  the 
jury  had  a  right  to  consider  in  determining  the  question  made  as  to  the 
validity  of  his  will.  1  Underhill  on  Wills,  sec.  105;  Prather  v.  Mc- 
Clelland, 26  S.  W.,  657.  It  seems  to  us  that  sacrifices  made  and  hard- 
ships endured  by  a  wife  in  caring  for  her  sick  and  almost  helpless  hus- 
band are  a  part  of  the  circumstances  surrounding  him  proper  for  con- 
sideration in  determining  the  reasonableness  or  unreasonableness  of  a 
will  made  by  him  like  the  one  in  question.  Under  the  rule  stated  above, 
therefore,  we  think  the  testimony  was  admissible.  And  we  think  it  also 
was  admissible  as  tending  to  show  the  absence  of  any  reason  for  the  be- 
lief, testimony  admitted  tended  to  show  the  testator  entertained,  that 
his  wife  had  never  cared  for  him.  More  convincing  proof  that  his  wife 
had  cared  for  him,  it  seems  to  us,  could  not  have  been  furnished  than 
was  furnished  by  the  uncomplaining  cheerfulness  the  evidence  indicated 
appellee  maintained  while  undergoing  for  his  benefit  the  hardships  and 
deprivations  of  the  trip  to  which  the  testimony  referred. 

The  will  offered  for  probate  was  written  July  24,  1908.  The  witness, 
Marv  Risse,  met  the  testator  for  the  first  time  November  14.  1908.  After 
she  had  stated  the  facts  on  which  she  based  her  opinion,  she  was  per- 
mitted, over  appellant's  objection,  to  testify  that  she  thought  the  testator 
"was  afflicted  with  an  insane  delusion,  towit,  hatred  of  his  wife/'  The 
ground  of  the  objection  to  the  testimony  was  that  it  was  "too  Temote  from 
said  date  of  said  execution  of  said  will/'  It  appears  from  the  testimony 
of  the  witness  in  the  record  that  when  she  stated  that  in  her  opinion  the 
testator  was  afflicted  with  an  insane  delusion,  she  had  reference  to  his 
condition  at  the  time  she  knew  him,  and  not  to  the  time  the  will  was 
made.  There  was  evidence  tending  to  show  warm  affection  of  the  testa- 
tor for  his  wife  just  before  the  death  of  his  mother,  and  a  change  in  his 
feeling  towards  her  immediately  after  his  mother's  death,  continuing  to 
his  death.  In  other  words,  the  testimony  indicated  that  if  he  had  an  insane 
delusion  with  reference  to  his  wife  it  arose  about  the  time  when  his 
mother  died,  and  existed  at  the  time  he  executed  the  will.  Under  this 
state  of  the  evidence,  we  think  the  testimony  objected  to  was  admissible. 
Huych  v.  Bennie,  90  Pac,  931 ;  14  Enc.  Ev.,  pp.  354,  380. 

The  same  witness  was  allowed  to  testify,  over  appellant's  objection 
thereto  on  the  ground  that  it  did  not  tend  to  prove  either  the  sanity  or 
insanity  of  the  testator,  that  during  the  time  she  assisted  in  nursing  him 
he  **would  spit  his  sputum  in  the  drinking  goblet,  that  at  one  time  he 
spat  on  his  handkerchief  and  threw  it  on  the  floor."    We  think  the  testi- 
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mony  objected  to  was  within  the  rule  which,  in  such  cases,  permits  full 
inquiry  to  be  made  into  "acts,  conduct  and  sayings  of  the  testator  within 
such  scope  of  time  as  is  relevant  to  the  making  of  the  will."  14  Enc.  Ev., 
pp.  384,  335,  353,  and  authorities  there  cited. 

On  the  ground  that  it  was  hearsay  and  irrelevant  and  immaterial,  the 
court  refused  to  permit  appellant  to  prove  by  Dr.  H.  M.  Lanham  that 
his  father,  Governor  Lanham,  after  the  death  of  his  wife,  and  when  he 
himself  was  very  sick  and  not  expected  to  live  long,  declared  to  him 
(the  witness)  that  he  realized  that  he  himself  could  not  get  well  and 
that  it  was  only  a  question  of  time  when  his  son,  the  testator,  would  die ; 
and  that  he  (Governor  Lanham)  further  declared  that  "he  did  not  want 
any  of  his  property  to  go  to  the  Stephens  family  (of  which  the  testator's 
wife  before  her  marriage  to  him  was  a  member),  and  believed  he  would 
make  a  will  and  leave  certain  property  to  the  children  of  the  testator, 
instead  of  to  the  testator";  whereupon  he,  the  witness,  suggested  to  his 
father  that  should  he  do  so,  it  would  show  to  the  testator  that  his  own 
father  despaired  of  his  ever  getting  well,  and  would  have  a  very  de- 
pressing effect  upon  him  in  his  then  condition.  In  a  qualification  of  the 
bill  of  exceptions  presenting  the  question  made,  the  trial  court  explained 
that  he  sustained  the  objection  to  the  testimony  offered  on  the  ground 
that  no  knowledge  of  the  conversation  between  the  witness  and  Governor 
Lanham  was  brought  home  to  the  testator.  Testimony  was  admitted 
showing  a  declaration,  similar  to  the  one  excluded,  to  have  been  made  by 
Governor  Lanham  in  the  testator's  presence.  We  are  unable  to  under- 
stand how  the  conduct  of  the  testator  could  have  been  influenced  bv  a 
declaration  by  his  father  made  when  he  was  not  present  and  which  was 
never  communicated  to  him.  Therefore  we  think  the  court  did  not  err 
in  excluding  evidence  thereof. 

The  court  refused  to  permit  appellant  to  prove,  in  a  way  and  by  a 
person  not  mentioned  in  his  bill  of  exceptions,  that  Mary  Hisse,  who  as 
a  trained  nurse  assisted  in  caring  for  the  testator  during  the  last  two 
weeks  of  his  life  and  who  testified  as  a  witness  for  appellee,  in  1907,  and 
ever  afterwards  "was  addicted  to  the  drink  habit,  being  Accustomed  to 
become  intoxicated."  The  objection  to  the  testimony  offered  was  that 
it  was  irrelevant  and  that  the  credibilitv  of  said  witness  could  not  be 
impeached  in  that  way.  Conceding  that  the  testimony  excluded  was 
not  admissible  for  the  purpose  of  impeaching  the  witness,  appellant  in- 
sists it  was  admissible  "in  order  to  test  her  memory  as  to  facts  and  the 
accuracy  of  her  judgment  as  to  her  opinion  as  to  the  sanity  of  E.  M. 
Lanham."  We  think  the  contention  is  without  merit.  Had  the  offer 
been  to  show  that  the  memory  or  judgment  of  the  witness  had  become  im- 
paired as  a  result  of  an  addiction  to  the  "drink  habit,"  or  to  show  that 
she  was  intoxicated  during  the  time  she  assisted  in  nursing  the  testator, 
when  she  acquired  knowledge  of  the  facts  upon  which  she  based  her 
opinion  as  to  the  condition  of  his  mind,  and  had  the  court  refused  to 
permit  appellant  to  make  such  proof,  he  might  have  cause  to  complain. 

On  his  cross-examination  by  appellee,  Dr.  Irby,  a  witness  for  appel- 
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lant,  was  asked,  "If  there  is  such  a  thing  as  an  erotic  delusion  which 
gTOws  out  of  one's  great  love  for  another,  as  would  grow  out  of  a  love 
for  a  mother,  if  he  was  inclined  to  an  erotic  delusion,  which  all  authori- 
ties lay  down  as  growing  out  of  one's  love  for  another — would  he  he 
more  subject  to  that  after  passing  through  these  circumstances  I  have 
detailed — would  he  have  been  more  subject  to  it  then  than  before  and 
while  he  was  at  San  Antonio?"  The  question  was  objected  to  on  the 
ground  that  "there  is  no  indication  that  he  went  insane  or  had  a  de- 
lusion." The  objection  was  overruled,  and  the  witness  answered,  "I 
think  so,  perhaps."  As  there  was  evidence  tending  to  show  that  the 
testator  may  have  been  laboring  under  an  insane  delusion  as  to  the  state 
of  his  wife's  feelings  towards  him  and  his  mother,  we  do  not  think  the 
court  erred  in  refusing,  on  the  ground  urged  to  it,  to  exclude  the  testi- 
mony. 

When  counsel  for  appellee  offered  to  read  to  the  jury  certain  fact 
cases,  appellant  objected  on  the  ground  that  the  reading  thereof  would 
be  calculated  to  prejudice  his  case  with  the  jury.  From  a  statement  made 
by  the  trial  judge  qualifying  appellant's  bill  of  exceptions,  it  appears 
that  in  the  opening  argument  counsel  for  appellant  had  read  such  cases 
to  the  jury.  "I  thought  it  but  fair,"  the  trial  judge  said  in  the  state- 
ment, "to  allow  counsel  for  the  contestant  to  do  the  same  thing."  The 
cases  read  by  counsel  are  not  set  out  in  the  bill,  and  we  can  not  say  that 
the  trial  court  abused  the  discretion  he  had  in  the  matter.  Wade  v. 
DeWitt,  20  Texas,  400 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Dunlap,  26  S.  W., 
655 ;  Blum  v.  Jones,  86  Texas,  492.  In  the  case  first  cited  the  court  said, 
"It  would  require  a  clear  case  of  the  abuse  of  judicial  discretion,  to  the 
injury  of  the  party,  to  authorize  the  reversal  of  a  judgment  for  such 
a  cause." 

In  his  main  charge  the  court  instructed  the  jury  as  follows:  "Our 
statute  provides  that  before  a  will  can  be  probated  it  must  be  proved, 
among  other  things,  that  the  testator  at  the  time  of  executing  the  will 
was  of  sound  mind;  and  by  this  is  meant,  not  only  that  he  must  have 
been  capable  of  understanding  the  nature  of  the  business  he  was  engaged 
in,  the  nature  and  extent  of  his  property,  the  persons  to  whom  he  meant 
to  devise  and  bequeath  it,  the  persons  dependent  upon  his  bounty  and 
the  mode  of  distribution  among  them,  but  also  that  he  was  not  under 
the  influence  of  ail  insane  delusion  as  to  the  proper  objects  of  his  bounty 
which  affected  the  disposition  he  was  about  to  make."  Appellant  re- 
quested and  the  court  refused  to  charge  the  jury  as  follows:  "The 
burden  of  proof  is  upon  the  proponent  to  prove  that  E.  M.  Lanham  was 
of  sound  mind  at  the  time  the  will  was  executed.  If  you  believe  from 
the  evidence  that  the  proponent,  F.  G.  Lanham,  has  established  general 
sanitv  in  said  E.  M.  Lanham  at  the  time  of  the  execution  of  the  will, 
then  the  burden  is  upon  the  contestant,  Bess  Stephens  Lanham,  to  estab- 
lish and  prove  by  a  preponderance  of  the  evidence  that  E.  M.  Lanham 
had  an  insane  delusion  at  the  time  he  executed  said  will,  which  affected 
the  execution  of  same."    By  his  ninth-  assignment  appellant  complains 
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of  the  portion  of  the  charge  quoted  and  the  refusal  to  give  the  one  re- 
quested as  set  out  above.  The  point  made  is  that  the  burden  of  proving 
that  the  testator  in  making  the  will  was  not  influenced  by  an  insane 
delusion  was  not  upon  appellant,  after  he  had  shown  that  the  testator 
was  not,  speaking  generally,  insane.  But  it  seems  to  be  the  settled  law 
in  this  State  that  such  a  burden  rests  upon  the  person  offering  a  will 
for  probate.  Savles*  Stats.,  art.  1904,  subd.  4;  Prather  v.  McClelland, 
76  Texas,  584 ;  Prather  v.  McClelland,  26  S.  W.,  657. 

In  his  main  charge  the  court  defined  the  words  "insane  delusion"  as 
meaning  "the  belief  of  a  state  of  supposed  facts  that  do  not  exist  and 
which  no  rational  person  would  believe."  He  refused  to  charge  the  jury 
that  "an  insane  delusion  is  a  false  belief  arising  spontaneously  in  the 
mind  of  a  person,  not  founded  upon  any  evidence  or  reason,  and  is  per- 
sistently adhered  to  against  all  evidence,  or  reason,  or  argument."  In 
Prather  v.  McClelland,  76  Texas,  585,  the  trial  court  defined  an  "insane 
delusion"  as  meaning  "the  belief  of  a  state  of  supposed  facts  which  no 
rational  person  would  believe."  In  Vance  v.  Upson,  66  Texas,  479, 
the  jury  were  instructed  that  an  "insane  delusion"  was  "the  belief  of 
the  existence  of  a  state  of  supposed  facts  which  no  rational  person  would 
have  believed."  The  Supreme  Court  approved  as  correct  the  charges 
so  defining  the  term.  As  the  definition  here  complained  of  was  sub- 
stantially the  same  as  the  definitions  given  in  those  cases  so  in  effect  ap- 
proved by  the  Supreme  Court,  if  we  regarded  it  as  inaccurate  we  would 
not  feel  warranted  in  holding  that  to  give  it  and  refuse  the  requested 
definition  was  an  error  which  justified  a  reversal  of  the  judgment. 

The  refusal  of  the  court  to  give  to  the  jury  certain  instructions  re- 
quested by  appellant  is  made  the  basis  of  his  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth  and  seventeenth  assignments.  So  far  as  the 
instructions  referred  to  were  not  on  the  weight  of  the  evidence,  and  for 
that  reason  properly  refused,  we  think  the  matters  they  covered  were 
sufficiently  presented  in  the  court's  main  charge  and  appellant's  special 
charge  No.  13  given  by  the  court. 

A  question  as  to  the  sufficiency  of  the  evidence  to  support  the  verdict 
and  judgment  is  raised  by  the  eighteenth,  nineteenth,  twentieth  and 
twenty-first  assignments.  As  the  case  is  to  be  remanded  for  a  new  trial, 
we  will  not  discuss  the  question  made  by  these  assignments,  further  than 
to  say  that  we  think  the  court  did  not  err  in  submitting  the  case  to  a  jury. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Paul  Fire  &  Marine  Insurance  Company  v.  Thomas  Cronin. 

» 

Decided  October  24,  1910. 

1. — Trial — Amendment  of  Pleadings — Practice. 

When  the  court  grants  leave  to  a  plaintiff  to  amend  his  pleading  after 
the  evidence  is  closed  and  the  argument  is  begun,  and  the  defendant  does  not 
ask  leave  to  withdraw  his  announcement  of  ready  for  trial,  he  can  not  after- 
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wards  complain  of  the  action  of  the  court  in  permitting  the  amendment. 
Whether  or  not  a  party  should  be  permitted  to  amend  his  pleading  under  such 
circumstances  is  largely  within  the  discretion  of  the  trial  court. 

2. — Same — Practice. 

While  it  is  usual  for  a  party  desiring  to  amend  his  pleading  to  first  ask 
permission  to  withdraw  his  announcement  of  ready  for  trial,  the  observance  of 
this  form  is  not  indispensable. 

3. — Same — Form  of  Amendment — Practice. 

The  failure  of  an  appellant  to  object  in  the  trial  court  to  the  use  of  a 
trial  amendment  instead  of  a  fuller  amendment  of  the  pleadings  as  required 
by  the  rules,  will  preclude  him  from  complaining  of  the  matter  in  the  appel- 
late court. 

4. — Trial  Without  Jury — Conflict  in  Evidence. 

The  determination  of  an  issue  of  fact  when  the  evidence  is  conflicting  is 
the  province  of  the  trial  court  when  sitting  without  a  jury,  and  such  deter- 
mination will  not  be  disturbed  when  there  is  any  evidence  to  support  it. 

5. — Pire  Insurance — Additional  Insurance — Estoppel. 

In  an  action  upon  a  fire  insurance  policy,  the  defense  being  that  the  plain- 
tiff avoided  the  policy  by  taking  additional  insurance,  evidence  considered  and 
held  sufficient  to  support  a  finding  that  the  defendant  was  estopped  to  set  up 
said  defense. 

Error  from  the  District  Court  of  Anderson  County.  Tried  below  be- 
fore Hon.  H.  B.  Gardner. 

Elliott  Cage,  for  plaintiff  in  error. — Knowledge,  in  order  to  bind  prin- 
cipal, must  have  been  imparted  when  agent  was  transacting  business  of 
principal.  Allen  v.  Garrison,  92  Texas,  546;  Texas  Loan  Agency  v. 
Taylor,  88  Texas,  47;  Queens  Insurance  Co.  of  America  v.  May,  35  S. 
Wf,  832. 

Principal  is  not  bound  if  agent  is  not  acting  within  scope  of  his  au- 
thority.   East  Texas  Fire  Ins.  Co.  v.  Blum,  76  Texas,  662. 

The  trial  court  erred  in  permitting  plaintiff,  over  the  objection  of  de- 
fendant, to  amend  his  pleadings,  so  as  to  show  that  the  defendant  had 
waived  the  submission  of  formal  proofs  of  loss,  after  all  of  the  evidence 
had  been  submitted  and  plaintiff's  attorney  had  made  his  opening  argu- 
ment. Foster  v.  Smith,  66  Texas,  680 ;  Obert  v.  Landa,  59  Texas,  475 ; 
Krueger  v.  Klinger,  30  S.  W.,  1087 ;  Colorado  Canal  Co.  v.  McFarland  & 
Southwell,  94  S.  W.,  400. 

Trial  amendment  is  not  the  proper  pleading  where  no  exception  has 
been  sustained  or  overruled.  Bules  for  the  District  Courts,  12  and  27; 
Contreras  v.  Haynes,  61  Texas,  103 ;  Texas  &  Pac.  Ry.  Co.  v.  Huffman, 
83  Texas,  286 ;  Moore  v.  Moore,  73  Texas,  382 ;  Colorado  Canal  Co.  v. 
McFarland,  94  S.  W.,  400. 

There  can  be  no  waiver  or  estoppel  without  knowledge  of  the  facts. 
Waiver  of  condition  against  additional  insurance  can  only  be  inferred 
where  the  evidence  shows  that  the  subject  matter  of  the  waiver  was  in 
the  minds  of  the  parties  coming  together  on  that  definite  proposition. 
German- American  Ins.  Co.  v.  Waters,  30  S.  W.,  576 ;  Hartford  Fire  Ins. 
Co.  v.  Small,  14  C.  C.  A.,  33. 
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Thos.  B.  Greenwood,  for,  defendant  in  error. — The  trial  court  properly 
exercised  his  discretion  in  allowing  defendant  in  error  to  amend  his 
pleadings,  so  as  to  show  the  waiver  of  proofs  of  loss  by  plaintiff  in  error, 
in  view  of  the  court's  leave  to  plaintiff  in  error  to  withdraw  its  announce- 
ment of  ready  for  trial  if  it  so  elected.  Western  XL  Tel.  Co.  v.  Bowen, 
84  Texas,  479 ;  Alamo  Fire  Tns.  Co.  v.  Shacklett,  26  S.  W.,  631 ;  Dublin 
v.  T.,  B.  &  H.  Ry.  Co.,  92  Texas,  540 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butler, 
34  S.  W.,  757;  Whitehead  v.  Foley,  28  Texas,  10,  11;  Parker  v.  Spencer, 
61  Texas,  164;  Texas  &  N.  0.  Ry.  Co.  v.  Goldberg,  68  Texas,  687;  Radam 
v.  Microbe  Destroyer  Co.,  81  Texas,  129;  Sanger  v.  Xoonan,  27  S.  W., 
1057;  White  v.  Bank,  65  S.  W.,  498;  Feigelson  v.  Brown,  126  S.  W.,  17. 

The  court  below  correctly  held  that  "the  provision  against  additional 
insurance,  had  it  not  been  waived,  would  not  have  rendered  the  policy 
sued  on  void  but  merely  voidable,  and,  under  the  pleadings  and  evidence 
in  this  case,  the  defendant  failed  to  show  that  it  was  entitled  to  avoid  the 
policy."  Morrison  v.  Insurance  Company  of  North  America,  69  Texas, 
363,  364;  Crescent  Ins.  Co.  v.  Griffin,  59*  Texas,  513;  Hanover  Fire  Ins. 
Co.  v.  Shrader,  31  S.  W.,  1102;  German  Insurance  Co.  v.  Gibbs,  92  S. 
W.,  1074;  Gibson  v.  Lancaster,  90  Texas,  543.. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  Cronin 
against  the  Insurance  Company  to  recover  on  a  fire  insurance  policy 
issued  by  said  company  to  him  and  covering  a  hotel  owned  by  him  at 
Teague,  Texas. 

The  Insurance  Company,  in  addition  to  a  general  denial,  pleaded  that 
the  policy  was  void  because  of  the  violation  by  Cronin  of  a  clause  in  the 
policy  limiting  the  amount  of  additional  insurance  permitted  to  be  car- 
ried on  the  insured  property. 

Cronin,  in  reply  to  this  answer,  alleged  that  the  company  had  waived 
its  right  to  declare  a  forfeiture  of  the  policy  on  the  ground  stated,  be- 
cause with  full  knowledge  of  the  amount  of  the  additional  insurance 
carried  by  him  it  had  failed  to  cancel  the  policy  and  had  retained  the 
premium  paid  it  by  him. 

The  cause  was  tried  in  the  court  below  without  a  jury  and  judgment 
was  rendered  for  Cronin  for  the  sum  of  $1496.65.  The  trial  judge,  at 
request  of  appellant,  filed  the  following  conclusions  of  fact  and  law : 

"1.  On  April  16,  1907,  the  defendant  issued  to  plaintiff  the  policy 
of  insurance  sued  on  for  $1500.  The  policy  contained  this  provision 
among  others:  'This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall  be  void  if  the  insured  now 
has  or  shall  hereafter  make  or  procure  any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  covered  in  whole  or  in  part  by  this 
policy.'  The  policy  on  its  face  permitted  total  concurrent  insurance  to 
the  amount  of  $2800.  There  was  nothing  else  endorsed  on  or  added  to 
the  policy  in  writing,  relative  to  additional  insurance. 

"2.  On  March  7,  1907,  the  New  Jersey  Fire  Insurance  Company,  of 
Camden,  New  Jersey,  issued  to  plaintiff  a  policy  of  $500,  and  on  De- 
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cember  26,  1906,  the  Liverpool  &  London  &  Globe  Insurance  Company 
issued  to  W.  W.  Hinchliffe  a  policy  for  $1100,  which  was  assigned  by 
Hinchliffe  to  plaintiff  on  February  28,  1907,  with  written  consent  of 
the  Liverpool  &  London  &  Globe  Insurance  Company,  and  both  of  said 
policies  were  concurrent  with  the  policy  sued  on. 

"3.  The  $1100  policy  was  issued  by  the  Liverpool  &  London  &  Globe 
Insurance  Company,  acting  through  E.  J.  Headlee  as  its  agent,  and  said 
company  acted  by  its  duly  authorized  agent,  E.  J.  Headlee,  in  consent- 
ing to  the  assignment  of  said  policy  to  plaintiff  on  February  28,  1907. 
At  the  date  of  the  issuance  of  the  policy  sued  on,  by  the  defendant,  acting 
by  and  through  its  duly  authorized  agent,  E.  J.  Headlee,  the  defendant 
company  had  full  knowledge,  through  the  said  E.  J.  Headlee,  of  the  ex- 
istence and  continuance  of  said  policy  for  $1100,  and  thereafter,  up  to 
the  date  of  the  destruction  by  fire  of  the  insured  property,  the  defendant 
continued  to  have  such  knowledge  by  and  through  its  said  agent. 

"4.  That  on  or  about  August  5,  1907,  the  insured  property  was 
slightly  damaged  by  fire,  and  the  defendant,  by  and  through  its  agent 
duly  authorized,  E.  J.  Headlee,  adjusted  the  loss  arising  from  said  fire 
on  or  about  August  20,  1907.  During  such  adjustment  the  defendant 
was  advised,  by  and  through  its  said  agent,  E.  J.  Headlee,  of  the  full 
amount  of  insurance  then  carried  by  plaintiff  on  the  property,  including 
both  said  policy  for  $1100  and  said  policy  for  $500.  The  defendant, 
through  E.  J.  Headlee,  paid  to  plaintiff  on  or  about  said  August  20, 
1907,  the  sum  of  $3.35  in  settlement  of  the  loss  of  August  5th. 

"5.  On  the  25th  day  of  August,  1907,  while  the  policy  sued  on  was 
in  full  force,  the  property  insured,  which  then  belonged  to  plaintifE,  was 
totally  destroyed  by  fire.  Pendergast,  Smith  &  Company  had  no  inter- 
est in  the  policy,  or  the  property  insured,  save  a  lien  thereon,  which  was 
fully  discharged  by  plaintiff  prior  to  the  institution  of  this  suit. 

"6.  On  September  10,  1907,  the  defendant  in  writing  advised  plain- 
tiff that  it  denied  liability  to  him  for  any  amount  whatsoever  under  the 
policy,  upon  the  alleged  ground  that  he  had  voided  the  policy  by  taking 
out  additional  insurance  not  permitted  by  its  terms. 

"7.  The  undisputed  evidence  shows  that  defendant  had  full  knowl- 
edge of  the  true  status  of  the  insured  property,  as  to  title  and  incum- 
brances, at  the  date  of  the  issuance  of  the  policy  and  continuously  there- 
after. 

"8.  A  short  time  after  defendant  wrote  plaintiff  denying  its  liability, 
it  sent  to  him,  or  to  his  attorney,  a  check  for  the  amount  of  the  premium 
paid  for  the  policy,  which  check  was  immediately  returned.  There  was 
no  other  evidence  relative  to  a  tender  or  offer  to  refund  the  premium 
on  the  policy. 

"9.  Plaintiff  sued  to  enforce  the  policy  for  its  full  amount  in  this 
cause  on  April  8,  1908.  On  April  25,  1908,  the  defendant,  by  its  attor- 
ney, filed  an  original  answer  which  consisted  only  of  a  general  demurrer 
and  a  general  denial,  and  this  answer  was  superseded  by  defendant's 
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first  amended  original  answer,  filed  June  15,  1908,  which  pleads  neither 
a  tender  nor  offer  to  return  the  premium  or  any  part  thereof. 

"Conclusions  of  Law. — 1.  The  defendant,  having  issued  the  policy 
sued  on  with  full  knowledge  of  the  $1100  policy,  and  having  retained  the 
premium  on  the  policy  sued  on  with  full  knowledge  of  both  the  $1100 
policy  and  the  $500  policy,  waived  the  condition  in  the  policy  against  the 
additional  insurance  represented  by  said  policies,  and  is  estopped  to  de- 
feat its  liability  by  reason  of  said  condition. 

"2.  The  provision  against  additional  insurance,  had  it  not  been 
waived,  would  not  have  rendered  the  policy  sued  on  void  but  merely 
voidable,  and  under  the  pleadings  and  evidence  in  this  case  the  defend- 
ant failed  to  show  that  it  was  entitled  to  avoid  the  policy. 

"3.  Plaintiff  is  entitled  to  recover  the  amount  sued  for,  with  legal 
interest  from  the  date  upon  which  the  defendant  denied  its  liability,  less 
credit  for  the  $3.35  paid  on  August  20,  1907." 

The  first,  second  and  third  assignments  of  error  complain  of  the  ruling 
of  the  court  in  admitting  the  testimony  of  J.  W.  Ozment,  agent  of  ap- 
pellant at  Palestine,  Texas,  the  purpose  of  said  testimony  being  to  show 
that  appellant  through  said  agent  had  such  knowledge  of  the  insurance 
carried  by  appellee  as  that  its  retention  of  the  premium  on  the  policy 
sued  on  was  a  waiver  of  its  right  to  declare  a  forfeiture  of  the  policy  be- 
cause of  appellee's  violation  of  the  terms  of  the  policy  in  regard  to  ad- 
ditional insurance. 

This  evidence  was  objected  to  on  the  ground  that  the  knowledge  of  the 
agent  Ozment  was  not  obtained  while  he  was  transacting  the  business 
of  his  principal,  and  therefore  such  knowledge  can  not  be  imputed  to 
the  principal,  and  that  Ozment  being  the  local  agent  at  Palestine,  notice 
to  him  of  matters  connected  with  the  company's  business  at  Teague, 
where  the  company  had  another  agent  who  had  written  the  policy  sued 
on,  would  not  be  notice  to  the  company  upon  which  a  waiver  of  the  con- 
ditions of  the  policy  could  be  based. 

The  trial  not  being  with  a  jury  and  it  affirmatively  appearing  from 
the  record  that  the  court's  judgment  was  not  based  upon  any  notice  to 
the  agent  Ozment,  it  is  unnecessary  for  us  to  pass  upon  the  questions 
presented  by  these  assignments.  If  it  be  conceded  that  the  evidence  was 
improperly  admitted,  its  admission  was  harmless  because  it  appears  that 
it  was  not  considered  by  the  court  in  reaching  the  fact  conclusions  upon 
which  the  judgment  was  rendered.  The  assignment  must  therefore  be 
overruled. 

The  fourth  assisrament  is  as  follows:  "The  trial  court  erred  in  per- 
mitting plaintiff,  over  the  objection  of  defendant,  to  amend  his  plead- 
ings so  as  to  show  that  the  defendant  had  waived  the  submission  of 
formal  proofs  of  loss,  after  all  of  the  evidence  had  been  submitted  and 
plaintiff's  attorney  had  made  his  opening  argument." 

The  amended  petition  upon  which  the  case  went  to  trial  alleged  that 
plaintiff  had  made  proofs  of  loss  as  required  by  the  terms  of  the  policy. 
Plaintiff  testified  in  support  of  this  allegation  that  he  made  the  neeee- 
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sary  proofs  of  loss,  but  this  testimony  was  contradicted,  while  the  un- 
disputed evidence  showed  that  appellant  had  waived  proofs  of  loss  by 
denying  any  liability  upon  the  policy.  After  the  argument  had  begun 
the  court  permitted  plaintiff,  over  the  objection  of  defendant,  to  amend 
his  pleadings  and  allege  the  waiver  by  appellant  of  proofs  of  loss.  It 
is  not  shown  that  any  objection  was  made  by  defendant  in  the  court  be- 
low to  the  form  of  the  amendment. 

The  order  of  the  court  granting  leave  to  amend,  and  which  recites 
defendant's  exception   is  as  follows : 

"Thos.  Cronin 

v.  No.  7882. 

"St.  Paul  Fire  &  Marine  Insurance  Company. 

"On  this,  the  15th  day  of  June,  1908,  after  the  pleadings  and  evidence 
in  the  above  entitled  cause  had  been  submitted  to  the  court,  and  after 
opening  argument  for  plaintiff  and  argument  of  counsel  for  defendant  by 
his  attorney  (plaintiff)  asked  leave  of  the  court  to  amend  his  original 
petition  herein,  so  as  to  show  that  the  defendant  had  waived  the  sub- 
mission of  formal  proofs  of  loss,  and  it  appearing  to  the  court  that  the 
interests  of  justice  required  that  such  amendment  be  permitted,  the 
court  thereupon  announced  that  he  would  permit  such  amendment  to  be 
filed,  unless  either  party  hereto  desired  to  withdraw  his  or  its  announce- 
ment of  ready  for  trial,  and  then  take  leave  to  amend,  which  he  would 
allow,  and  thereupon  both  parties  announced  that  they  did  not  care  to 
withdraw  their  announcements  of  ready  for  trial.  It  is  therefore  ordered 
by  the  court  that  leave  be  and  it  is  hereby  granted  to  plaintiff  to  amend 
his  original  petition  herein,  so  as  to  aver  that  the  defendant  waived  the 
submission  to  it  of  formal  proofs  of  loss,  to  which  rulings  and  actions 
of  the  court  the  defendant  duly  excepted/' 

Whether  or  not  a  party  to  a  suit  should  be  permitted  to  amend  his 
pleading  after  the  argument  in  the  case  has  begun  is  a  matter  largely 
within  the  discretion  of  the  trial  court.  This  amendment  having  been 
allowed  in  this  case  subject  to  the  right  of  either  party  to  withdraw  his 
announcement  of  ready  for  trial,  and  the  defendant  not  having  asked 
to  withdraw  its  announcement,  but  on  the  contrary  expressed  its  readi- 
ness to  proceed  with  the  trial,  no  wrong  was  done  it  in  permitting  the 
amendment.  Whitehead  v.  Foley,  28  Texas,  10;  Western  U.  Tel.  Co.  v. 
Bowen  &  Co.,  84  Texas,  476;  Texas  &  N.  0.  Ry.  Co.  v.  Goldberg,  68 
Texas,  687 ;  Foster  v.  Smith,  66  Texas,  680. 

There  is  no  merit  in  the  contention  that  the  court  could  not  permit 
the  amendment  without  requiring  plaintiff  to  withdraw  his  announce- 
ment of  ready.  This  is  the  usual  form  in  which  the  request  to  amend 
is  made  and  granted  after  the  trial  has  begun,  but  the  only  importance 
that  can  be  attached  to  the  withdrawal  of  the  announcement  of  ready 
by  the  party  desiring  to  amend,  is  that  such  withdrawal  necessarily  car- 
ries with  it  the  right  of  the  opposing  party  to  withdraw  his  announce- 
ment, and  this  right  was  accorded  the  defendant  in  this  case.    No  ob- 
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jection  was  made  to  the  amendment  on  the  ground  of  surprise,  or  that 
it  would  necessitate  a  continuance  to  enable  defendant  to  meet  the  facts 
alleged;  on  the  contrary,  the  facts  alleged  in  the  amendment  seem  to 
have  been  admitted. 

The  amendment  filed  by  plaintiff  was  in  form  of  a  trial  amendment, 
and  it  is  urged  by  plaintiff  in  error  that  this  was  not  a  proper  use  of 
that  form  of  amendment.  As  before  stated,  no  objection  was  made  in 
the  court  below  to  the  form  of  the  amendment,  and  such  objection  is 
not  entitled  to  consideration  when  made  for  the  first  time  in  the  appel- 
late court. 

The  fifth  assignment  attacks  the  judgment  on  the  ground  that  the 
court's  finding  of  fact  that  during  the  adjustment  between  plaintiff  and 
E.  J.  Headlee  about  August  5,  1907,  defendant  was  advised  by  and 
through  its  said  agent  of  the  full  amount  of  insurance  carried  on  the  prop- 
erty, was  against  the  preponderance  of  the  evidence:.  This  assignment 
can  not  be  sustained.  Plaintiff  testified  positively  that  he  told  Headlee 
at  the  time  mentioned  exactly  what  additional  insurance  he  was  carrying 
on  the  property.  Headlee  denied  this,  and  plaintiff  was  also  contra- 
dicted by  a  sworn  statement  signed  by  him  which  omitted  the  $500  policy 
mentioned  in  the  court's  finding  from  the  list  of  policies  carried  by  him 
on  this  property.  Plaintiff  testified  that  Headlee  prepared  this  state- 
ment and  he  signed  it  without  reading  it.  This  conflict  in  the  testimony 
was  one  which  it  was  the  province  of  the  trial  court  to  determine,  and  we 
are  not  authorized  to  disturb  the  finding. 

This  disposes  of  all  the  material  questions  presented  by  plaintiff  in 
error.  We  have  considered  all  of  the  assignments  presented  and  are  of 
opinion  that  none  of  them  should  be  sustained. 

It  follows  that  the  judgment  of  the  court  below  should  be  affirmed,  and 
it  has  been  so  ordered. 

Affirmed. 


Hambubger  &  Dreyling  et  al.  v.  J.  J.  Settegast  et  al. 

Decided  October  24,  1910. 

1. — Lessor  and  Lessee — Waste — Opening  in  Party  Wall — Injunction. 

The  same  person  was  lessee  of  two  buildings  which  were  separated  from 
each  other  only  by  a  party  wall  but  were  owned  by  different  persons;  the  lessee 
undertook  to  cut  an  opening  in  the  party  wall  between  the  two  buildings.  Held, 
such  act  would  be  waste  under  the  common  law  doctrine,  and,  because  it  would 
destroy  the  identity  of  his  building  and  impose  upon  it  a  use  in  connection 
with  the  adjacent  building  not  contemplated  or  authorized  by  the  contract  of 
lease,  and  increase  the  hazard  of  fire,  the  owner  and  lessor  of  one  of  the  build- 
ings was  entitled  to  an  injunction  restraining  the  tenant  from  making  the 
opening. 

2. — Landlord  and  Tenant — Waste — Common  Law. 

As  between  landlord  and  tenant,  at  common  law  it  was  not  necessary  that 
the  injury  to  the  freehold  should  be  either  permanent  or  irreparable  to  con- 
stitute it  technical  waste. 
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3.- 


It  is  no  justification  of  an  act  of  waste  that  the  party  will  at  some 
future  time  put  the  premises  in  the  same  condition  as  they  were  when  the 
lease  was  made.  The  landlord  has  a  right  to  the  continuance  of  the  state  of 
things  as  they  existed  before  the  injury  was  done. 

4.— Same. 

To  constitute  waste  it  is  not  necessary  that  an  alteration  in  leased  prem- 
ises would  diminish  the  value  of  the  property.  The  landlord  has  the  right  to 
exercise  his  own  judgment  and  caprice  as  to  whether  there  shall  be  any  change 
in  the  leased  premises. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

Lane,  Wolters  &  Storey  and  W.  A.  Vinson,  for  appellants. 

Gibson  &  Fenn,  for  appellees. 

REESE,  Associate  Justice. — J.  J.  Settegast  is  the  owner  of  a  two- 
story  brick  building,  located  on  lot  12,  block  45,  in  the  city  of  Houston. 
Lot  12  is  a  "key"  lot,  fronting  50  feet  on  Prairie  Avenue  and  running 
parallel  with  Main  Street.  The  building  referred  to  fronts  50  feet  on 
Prairie  Avenue,  and  runs  back  115  feet.  Fronting  on  Main  Street  is  a 
brick  building  belonging  to  Scanlan,  the  rear  of  which  abuts  on  the 
building  of  Settegast.  The  Scanlan  building  is  occupied  by  Foley  Bros, 
as  a  dry  goods  store.  Between  the  lower  floor  of  the  Scanlan  and  Sette- 
gast buildings  is  a  party  wall  of  the  usual  thickness.  The  upper  stories 
of  the  respective  buildings  do  not  rest  on  this  party  wall,  but  upon  iron 
columns  and  beams  set  a  little  in  from  the  party  wall,  upon  which  rest 
the  joists  of  the  upper  stories,  leaving  nothing  resting  upon  the  party 
wall.  The  Settegast  building  was  leased  to  Hamburger  &  Dreyling  by 
J.  J.  Settegast,  with  privilege  of  subletting,  for  a  term  of  ten  years  com- 
mencing July  1,  1905,  and  ending  the  1st  day  of  June,  1915.  The 
building  has  been  used  by  Hamburger  &  Dreyling  for  carrying  on  the 
business  of  a  steam  laundry.  About  the  1st  of  September  Hamburger 
&  Dreyling,  having  moved  their  laundry  business  to  another  part  of  the 
city,  sublet  the  Settegast  building  (except  30x14  feet  of  the  front  re- 
served by  them)  to  Foley  Bros,  with  the  understanding  that  they,  Ham- 
burger &  Dreyling,  were  to  cut  openings  through  the  wall  between  the 
building  occupied  by  Foley  Bros,  and  the  Settegast  building  8  by  9  feet, 
as  a  means  of  access  from  the  one  to  the  other.  As  soon  as  he  heard  of 
this  arrangement  for  cutting  this  opening  through  the  wall  of  his  build- 
ing, J.  J.  Settegast,  joined  by  his  wife,  instituted  this  suit  against  Ham- 
burger &  Dreyling  and  Foley  Bros,  to  enjoin  the  parties  from  cutting 
through  the  wall,  and  obtained  a  temporary  restraining  order  until  the 
matter  could  be  heard  by  the  district  judge  in  chambers  on  the  appli- 
cation for  the  temporary  injunction,  but  before  service  of  the  restraining 
order  could  be  had  Hamburger  &  Dreyling  had  nearly  completed  the 
work  of  taking  out  the  brick  for  the  opening.    Upon  the  hearing  of  the 
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application  for  temporary  injunction  the  district  judge  granted  the  writ, 
and  further  ordered  the  defendants,  Hamburger  &  Dreyling,  to  close  up 
such  opening  as  had  been  made,  replacing  the  wall  as  it  has  existed,  and 
in  the  event  they  failed  or  refused,  authorized  the  plaintiffs  to  do  so. 
From  this  order  defendants  prosecute  this  appeal. 

It  was  shown  that  previous  to  the  making  of  this  opening  one  of  the 
members  of  the  firm  of  Foley  Bros,  had  approached  Settegast  with  a 
view  of  getting  his  consent  to  the  cutting  of  the  wall  to  make  this  open- 
ing, which  was  peremptorily  refused,  and  that  most  if  not  all  of  the 
work  of  cutting  the  wall  was  done  on  Saturday  night  previous  to  the  is- 
suance of  the  restraining  order  on  the  following  Sunday. 

Evidence  was  heard,  on  the  hearing  of  the  application  for  temporary 
injunction,  as  to  the  effect  of  cutting  this  opening  upon  the  wall,  and 
upon  the  danger  of  fire  to  the  building,  and  the  rate  of  insurance. 

There  are  no  conclusions  of  fact  by  the  district  judge.  The  evidence 
shows,  and  we  find,  that  as  this  wall  did  not  have  to  support  the  wall  of 
the  second  story  and  there  was  nothing  resting  upon  it,  the  cutting  of 
this  opening  when  Completed  as  contemplated  would  not  materially  im- 
pair the  strength  of  this  wall,  and  that  it  would  not  cost  more  than  $50 
or  $60  to  close  the  opening  and  replace  the  wall  as  it  was  before. 

It  was  shown  that  it  was  contemplated  to  put  in  a  fire  door  of  iron, 
which  in  the  event  of  fire  would  close  automatically  the  opening  in  the 
wall  by  means  of  a  contrivance  invented  for  that  purpose. 

The  evidence  is  rather  confusing  and  somewhat  conflicting  as  to 
whether  the  cutting  of  this  opening  in  the  wall,  in  connection  with  the 
automatic  fire  door,  would  increase  the  risk  of  fire,  or  tend  to  raise  the 
rate  of  insurance.  The  evidence  authorizes  the  conclusion,  and,  in  sup- 
port of  the  judgment,  we  find,  that  the  cutting  of  the  opening  in  the 
wall,  even  with  the  fire  door  in  place  as  contemplated,  increased  to  some 
extent  the  hazard  from  fire  to  appellee's  building  in  case  of  fire  in  the 
Foley  building,  either  originating  there  or  communicated  from  else- 
where. 

It  was  the  very  purpose  of  the  opening  to  allow  both  to  be  used  sub- 
stantially as  one  building,  as  if  they  were  two  rooms  in  the  same  build- 
ing. The  effect  of  this  was  to  destroy  the  identity  of  appellee's  building, 
and  to  impose  upon  it  a  use,  in  connection  with  the  Scanlan  building, 
not  contemplated  or  authorized  by  the  contract  of  lease,  as  well  as  to 
impose  upon  it  the  additional  burden  of  an  increased  hazard  from  fire. 

Appellants  admit  in  their  brief,  and  in  the  argument  of  their  counsel 
at  the  bar,  that  this  act  would  have  been  waste  at  common  law.  but  that 
according  to  what  is  spoken  of  as  the  "modern  rule"  it  would  not.  We 
think  this  is  probably  a  misuse  of  terms.  The  modern  rule  spoken  of 
seems  to  be  nothing  more  than  the  application  of  the  principles  of  the 
common  law  to  new  and  changed  conditions,  as  in  the  case  of  Melnxs  v. 
Pabst  Brewing  Co.  (46  L.  R.  A.,  478.)  "These  rules  (of  the  common 
law)  are  not  arbitrary  in  their  nature  nor  invariable  in  their  applica- 
tion, but  from  their  nature,  as  well  as  the  necessities  in  which  they 
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originate,  they  are  and  must  be  susceptible  of  a  modified  application, 
suited  to  the  circumstances  under  which  the  application  is  to  be  made." 
(2  Words  and  Phrases,  1326,  title,  "Common  Law/') 

But  what  changed  conditions  have  we  here  which  should  affect  the 
application  of  the  old  common  law  rule  as  to  waste?  From  the  begin- 
ning of  the  erection  of  buildings  adjoining  each  other,  as  in  this  case, 
which  condition  certainly  prevailed  when  the  common  law  was  in  process 
of  formation,  it  must  have  been  anticipated,  in  fact  the  conditions  must 
often  have  arisen,  when  a  tenant  of  two  buildings  belonging  to  different 
owners  might  desire,  and  it  might  have  been  greatly  to  his  convenience 
and  benefit,  to  make  a  common  use  of  the  two,  and  to  unite  them  by  an 
opening  from  the  one  to  the  other,  just  as  in  this  case. 

The  case  of  Melms  v.  Pabst  Brewing  Company,  supra,  carries  the 
doctrine  contended  for  by  appellant  further  than  any  case  we  have  been 
able  to  find.  In  that  case  it  was  held  not  to  be  waste  for  the  life  tenant, 
without  the  consent  of  the  reversioner,  entirely  to  remove  a  large  build- 
ing, built  for  a  residence  and  not  capable  of  any  other  use,  and  to  cut 
down  the  ground  upon  which  it  stood  to  the  level  of  the  adjoining  street. 
It  was  held  that  these  acts  under  ordinary  circumstances  would  consti- 
tute waste.  But  the  court  adds :  "The  evidence  shows  that  the  property 
became  valueless  for  the  purpose  of  residence  property  as  the  result  of 
the  growth  and  development  of  a  great  city.  Business  and  manufactur- 
ing interests  advanced  and  surrounded  the  once  elegant  mansion,  until 
it  stood  isolated  and  alone,  standing  upon  just  enough  ground  to  sup- 
port it,  and  surrounded  by  factories  and  railroad  tracks,  absolutely  unde- 
sirable as  a  residence,  and  incapable  of  any  use  as  business  property. 
Here  was  a  complete  change  of  conditions,  not  produced  by  the  tenant, 
but  resulting  from  causes  which  none  could  control.  Can  it  be  reason- 
ably or  logically  said  that  this  entire  change  of  condition  is  to  be  com- 
pletely ignored,  and  the  ironclad  rule  applied  that  the  tenant  can  make 
no  change  in  the  uses  of  the  property  because  he  will  destroy  its  identity  ? 
Must  the  tenant  stand  by  and  preserve  the  useless  dwelling-house  so  that 
he  may  at  some  future  time  turn  it  over  to  the  reversioner,  equally  use- 
less?   Certainly,  all  the  analogies  are  to  the  contrary  " 

This  but  exemplifies  the  flexibility  of  the  common  law.  But  the  only 
change  in  conditions  in  the  present  case  is,  that  by  the  act  of  the  original 
tenants,  Hamburger  &  Dreyling,  in  subletting  to  Foley  Bros.,  the  oc- 
cupancy of  the  two  buildings  came  under  one  person.  This  fact  can 
not,  as  we  conceive,  make  any  difference  in  the  rights  of  the  parties  in 
the  matter  under  consideration. 

The  court  in  the  case  referred  to  cites  Brock  v.  Dole  (66  Wis.,  142 ;  * 
28  N.  W.,  334),  as  a  case  calling  for  the  proper  application  of  the  doc- 
trine of  waste.  The  facts  in  that  case  are  thus  stated :  "The  defendant 
had  for  three  years  or  more  occupied  a  storeroom  in  a  one-story  frame 
building,  which  was  owned  by  the  plaintiff,  adjoining  a  room  occupied 
as  a  barbership.  There  was  a  chimney  on  the  west  side  of  the  barber- 
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shop  adjoining  the  room  occupied  by  the  defendant.  A  hole  had  been 
cut  from  the  room  occupied  by  defendant,  and  a  thimble  put  into  the 
chimney  so  that,  by  means  of  a  stovepipe  attached  to  the  chimney,  the 
defendant  had  warmed  his  room  with  a  stove.  In  the  summer  of  1885 
this  chimney  was  condemned  by  the  authorities  as  unsafe  and  dangerous, 
and  was  taken  down  by  the  plaintiff.  Another  was  rebuilt,  but  was  so 
constructed  as  not  to  connect  with  the  defendant's  room.  He  claims 
that  the  plaintiff,  to  prevent  him  from  using  it,  had  placed  a  piece  of 
sheet  iron  on  the  side  of  the  chimney  next  to  his  partition.  In  October 
the  defendant  commenced  the  erection  of  a  chimney  upon  the  inside  of 
his  room,  cut  a  hole  through  the  ceiling,  and  was  about  cutting  a  hole 
through  the  roof,  when  the  injunction  was  obtained  restraining  him 
from  proceeding  with  the  work.  There  had  never  been  a  chimney  where 
the  defendant  proposed  to  build  one,  and  the  plaintiff  did  not  desire  any 
there."  It  was  held  that  injunction  was  properly  granted  restraining 
the  erection  of  the  chimney.  It  can  not  be  said  that  the  erection  of  the 
chimney  operated  to  make  any  more  permanent  or  material  change  in 
the  building  than  the  cutting  of  the  wall  in  the  present  case. 

In  some  of  the  definitions  of  waste  it  seems  to  be  essential  that  the 
injury  to  the  property  must  be  permanent,  and  it  is  insisted  in  the 
present  case  that  the  injury  may  be  repaired  and  the  wall  placed  in 
statu  quo  at  a  trifling  expense,  hence  that  it  is  not  permanent.  In  this 
view  of  the  matter  hardly  any  alteration  in  a  building  can  be  said  to  be 
permanent  which  stops  short  of  its  entire  destruction,  and  in  none  of 
the  cases  investigated  by  us  where  the  act  was  declared  actionable  waste 
was  the  injury  to  the  freehold  irreparable.  (Klie  v.  Von  Broock,  37  Atl., 
469;  Denechaud  v.  Trisconi,  26  La.  Ann.,  402.) 

"It  is  no  justification  of  an  act  of  waste  that  a  party  will,  at  some 
future  time,  put  the  premises  in  the  same  condition  as  they  were  when 
the  lease  was  made.  .  .  .  The  landlord  has  a  right  to  a  continuance 
of  the  state  of  things  as  they  existed  when  the  injury  was  done."  (Agate 
v.  Lowenbeim,  57  N.  Y.,  614;  2  Taylor,  Landlord  and  Tenant,  sec.  688.) 

It  is  not  necessary  that  the  alteration  should  diminish  the  value  of  the 
property.  It  may  even  enhance  its  value.  This  does  not  affect  its  char- 
acter as  waste. 

"The  landlord  has  the  right  to  exercise  his  own  judgment  and  caprice 
whether  there  shall  be  a  change."     (Klie  v.  Von  Broocke,  supra,  p.  473.) 

In  our  opinion  the  cutting  of  the  opening  in  question  destroyed  the 
identity  of  appellee's  building  as  a  room  or  building  separated  com- 
pletely from  the  Scania n  building  occupied  by  Foley.  To  all  intents 
and  purposes  the  two  rooms  became  thereby  as  one.  The  right  to  relief 
by  injunction,  if  in  fact  the  act  sought  to  be  enjoined  is  unauthorized 
and  constitutes  waste,  is  not  denied. 

We  are  of  opinion  that  the  appellee  is  entitled  to  the  relief  granted, 
as  fully  set  out  in  the  order  of  the  district  judge,  which  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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W.  P.  Barnes  v.  E.  M.  Sparks. 

Decided  October  26,  1910. 

1. — Pleading — Justice  Court — Appeal. 

The  rules  of  pleading  in  .the  County  and  District  Courts  do  not  apply 
to  Justice  Court.  Pleadings  there  may  be  oral,  and  also  in  cases  appealed 
therefrom  to  the  County  Court.  A  demurrer  to  defendant's  answer  there  can 
not  be  said  to  have  been  improperly  overruled  where  it  did  not  appear  that 
so  much  of  same  as  appeared  in  writing  was  the  only  answer  presented  by  him. 

2. — Practice  of  Medicine. 

A  traveling  physician  examined  a  patient  and  took  from  such  patient  a 
promissory  note  to  himself  for  medical  services,  entering  into  a  written  con- 
tract with  such  patient  for  his  treatment  by  a  certain  Medical  and  Surgical 
Institute  in  another  county,  signed  on  behalf  of  such  Institute  by  him  as 
''Diagnostician."  He  testified  that  he  did  not  furnish  the  medicines  and  direc- 
tions, that  being  done  by  the  "Institute."  Held  that  he  was  practicing  medi- 
cine and  the  note  was  given,  at  least  in  part,  for  his  professional  services, 
and  invalid  if  his  license  to  practice  medicine  was  not  filed  in  the  county  at 
that  time.     (Act  of  Feb.  22,  1901,  sees.  12,  13,  Laws  27th  Leg.,  p.  15.) 

3. — Same — Note  for  Services — Innocent  Purchaser. 

The  defense  to  a  note  given  for  medical  services  that  the  payee  had  no 
certificate  to  practice  medicine  on  file  in  the  county  at  the  time  it  was  given 
is  available  against  an  assignee  of  the  note  unless  he  is  an  innocent  pur- 
chaser of  it. 


— Notice. 

Evidence  considered  and  held  not  to  present  a  preponderance  in  support 
of  the  claim  of  plaintiff  to  be  a  purchaser  of  a  note  sued  on  without  notice 
that  it  was  given  for  medical  services  to  one  having  no  license  as  a  practitioner 
on  file  in  the  county. 

5. — Note — Innocent  Purchase]? — Burden  of  Proof. 

It  seems  that  the  burden  is  on  the  plaintiff  claiming  to  hold  the  promis- 
sory note  sued  on  as  an  innocent  purchaser  without  notice  of  facts  rendering 
it  invalid  against  the  payee,  to  show  absence  of  such  notice. 

6. — Practice  on  Appeal. 

Appellate  courts  do  not  reverse  recoveries  because  of  mere  preponderance 
of  the  evidence  against  them. 

Appeal  from  the  County  Court  of  Hamilton  County.  Tried  below 
before  Hon.  J.  W.  Warren. 

J.  L.  Lewis,  for  appellant.    • 

H.  E.  Chesley,  for  appellee. 

KEY,  Chief  Justice. — This  suit  originated  in  a  Justice  of  the  Peace 
Court,  but  was  finally  tried  in  the  County  Court  without  a  jury,  judg- 
ment rendered  for  the  defendant,  and  the  plaintiff  has  appealed.  The 
suit  was  based  on  a  promissory  note  for  $100,  dated  January  7,  1905, 
due  six  months  after  date,  with  ten  per  cent  attorney's  fees  in  the  event 
it  was  placed  in  the  hands  of  an  attorney  for  collection.  It  was  payable 
to  the  order  of  T.  M.  Dunnagan,  and  was  endorsed  by  him  in  these 
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words:  "T.  M.  Dunnagan,  without  recourse."  It  was  signed  by  the 
defendant  Sparks  as  maker  of  the  note,  and  he  did  not  deny  its  execu- 
tion, but  pleaded  that  it  was  given  for  professional  services  rendered 
and  to  be  rendered  by  T.  M.  Dunnagan  as  a  physician,  and  alleged  that 
at  the  time  the  note  was  executed  T.  M.  Dunnagan  was  not  authorized 
to  practice  medicine  in  Hamilton  County,  where  the  note  was  executed, 
because  he  had  not  caused  his  license  to  practice  medicine  to  be  recorded 
in  that  county.  The  plaintiff  alleged  that  he  was  a  purchaser  for  value 
before  maturity,  etc.,  and  entitled  to  protection  as  a  bona  fide  holder. 
The  defendant  controverted  that  plea  and  alleged  that  the  plaintiff  had 
notice  of  the  facts  constituting  the  defendant's  defense  at  the  time  he 
purchased  the  note. 

At  the  time  of  the  transaction  under  consideration,  the  Act  of  1901, 
regulating  the  practice  of  medicine,  was  in  force,  and  sections  12  and 
13  thereof  read  as  follows : 

"Sec.  12.  Before  any  person  obtaining  a  license  under  the  provisions 
of  this  act  can  lawfully  practice  medicine,  surgery  or  midwifery  in  this 
State  he  or  she  shall  cause  the  said  license  to  be  recorded  in  the  district 
clerk's  office  in  the  county  in  which  he  or  she  offers  to  practice.  The 
license  shall  be  recorded  by  the  clerk  of  the  District  Court  in  a  book  to 
be  kept  for  that  purpose,  which  shall  be  properly  indexed.  The  clerk 
shall  receive  from  the  applicant  a  fee  of  fifty  cents  for  recording  this 
instrument. 

"Sec.  13.  Any  person  who  shall  practice  medicine,  surgery  or  mid- 
wifery in  this  State  in  violation  of  the  provisions  of  this  act  shall  be 
fined  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars  for 
each  offense  or  by  both  fine  and  imprisonment  not  exceeding  six  months, 
and  it  shall  not  be  lawful  for  him  or  her  to  recover  by  action,  suit,  motion 
or  warrant,  any  compensation  for  services  which  may  be  claimed  to  have 
been  rendered  by  him  or  her  as  such  physician,  surgeon  or  midwife; 
provided  that  the  provisions  of  this  act  do  not  apply  to  persons  treating 
disease  who  do  not  prescribe  or  give  drugs  or  medicine." 

The  first  assignment  complains  of  the  action  of  the  court  in  over- 
ruling the  plaintiff's  general  demurrer  to  the  defendant's  answer,  the 
contention  being  that  the  answer  should  have  negatived  the  exceptions 
contained  in  the  statute.  The  rules  of  pleading  applicable  to  cases 
originating  in  District  and  County  Courts  do  not  apply  to  cases  originat- 
ing in  Justice  of  the  Peace  Courts,  although  such  cases  may  finally  be  tried 
in  the  County  Court.  In  such  cases,  though  the  parties  may  replead  in 
the  County  Court,  such  pleadings  may  be  oral,  and  are  not  required 
to  be  as  full  and  specific  as  is  required  when  a  case  originates  in  the 
County  Court.  The  written  answer  was  filed  October  11,  1909,  and  the 
case  was  tried  October  22,  1909;  and,  as  a  matter  of  fact,  it  does  not 
affirmatively  appear  that  the  case  was  tried  on  the  answer  referred  to 
alone.  It  may  be  that  when  the  case  was  tried  the  defendant  interposed 
an  oral  plea  as  a  substitute  for  his  written  answer,  or  as  an  amendment 
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curing  the  defect  complained  of.    Hence,  we  conclude  that  the  first  as- 
signment fails  to  disclose  reversible  error. 

Under  his  second  assignment  of  error  appellant  contends  that  the 
proof  fails  to  show  that  the  consideration  for  the  note  was  the  profes- 
sional services  of  Dr.  Dunnagan.  The  defendant  testified  that  T.  M. 
Dunnagan  came  to  his  residence  in  Hamilton  County;  that  he  (defend- 
ant) was  afflicted  with  asthma;  that  Dunnagan  represented  himself  as 
a  physician,  examined  the  defendant  and  agreed  to  cure  him  for  $100; 
that  the  defendant  accepted  that  offer  and  executed  the  note  sued  on 
and  delivered  it  to  Dr.  Dunnagan.  He  also  testified  that  on  the  same 
occasion  and  immediately  after  the  execution  and  delivery  of  the  note, 
Dr.  Dunnagan  gave  him  a  dose  of  medicine,  and  that  he  thereafter  re- 
ceived other  medicine  in  pursuance  of  Dr.  Dunnagan's  contract,  and  did 
not  know  who  sent  the  other  medicine,  unless  it  was  Dr.  Dunnagan. 
He  also  admitted  that  at  the  time  he  executed  the  note  he  signed  the 
following  written  contract: 

"This  contract  made  and  entered  into  by  and  between  Terrell  Medical 
and  Surgical  Institute,  285  Main  Street  of  said  county  and  State,  party 
of  the  first  part,  and  E.  M.  Sparks,  whose  postoffice  address  is  Shive,  in 
the  county  of  Hamilton,  State  of  Texas,  party  of  the  second  part,  wit- 
nesseth :  That  the  party  of  the  first  part  hereby  agrees,  for  the  sum  of 
$100  paid  as  follows:  One  note  six  months  after  date  to  furnish  all 
medicines  and  treatment  to  Mr.  E.  M.  Sparks  at  the  office  of  Terrell 
Medical  and  Surgical  Institute,  or  to  send  him  therefrom  such  medi- 
cines as  may  be  considered  necessary  by  first  party  for  five  months  (or 
until  cured  or  satisfied). 

"2nd.  Party  of  the  second  part  agrees  that  said  patient  shall  take  all 
medicines  and  use  all  appliances  according  to  directions  given  by  first 
party.  Patient  shall  report  condition  at  least  twice  each  month  during 
term  of  treatment,  and  party  of  the  second  part  agrees  that  all  letters 
of  first  party 'shall  be  answered  promptly  regarding  patient's  condition, 
and  further  agrees  to  notify  said  first  party,  giving  full  symptoms  of 
case  at  least  five  days  before  more  medicine  is  needed. 

"This  is  the  only  contract  between  the  parties  hereto,  and  no  repre- 
sentative of  the  first  party  is  authorized  to  make  any  change  herein. 
Executed  in  duplicate  on  this  the  7th  day  of  January,  A.  D.  1905. 

"Terrell  Medical  and  Surgical  Institute, 
"by  T.  M.  Dunnagan,  Diagnostician. 
"Party  of  the  First  Part. 
"E.  M.  Sparks, 

"Partv  of  the  Second  Part." 

Dr.  Dunnagan  testified  that  he  did  not  prescribe  for  the  plaintiff  nor 
give  him  any  medicine;  that  he  examined  him,  diagnosed  his  case,  and 
that  he  was  prescribed  for  by  Dr.  Terrell  of  the  Terrell  Medical  and 
Surgical  Institute  at  Dallas,  and  that  the  medicine  was  furnished  by 
that  Institute.     We  think  the  defendant's  testimony  warrants  the  con- 
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elusion  that  Dr.  Dunnagan  was  practicing  medicine  on  the  occasion  in 
question,  and  that  at  least  part  of  the  consideration  of  the  note  was  for 
professional  services  rendered  by  him  at  that  time.  Therefore  the  second 
assignment  is  overruled. 

The  third  and  last  assignment  of  error  asserts  that  the  judgment  ia 
contrary  to  the  law  and  the  evidence,  because  the  latter  showed  that  the 
plaintiff  was  the  purchaser  of  the  note  in  the  regular  course  of  business 
for  value  and  without  actual  notice  of  the  defenses  set  up  by  the  de- 
fendant. Under  that  assignment  two  propositions  are  presented,  the 
first  "being  that  the  laws  of  this  State  do  not  make  it  unlawful  for  an 
assignee  to  maintain  an  action  to  recover  for  professional  services  of  a 
physician  prohibited  by  the  statute  from  practicing.  We  overrule  that 
contention  and  hold  that  such  defense  is  available  against  an  assignee, 
unless  such  assignee  is  entitled  to  protection  as  an  innocent  purchaser 
and  bona  fide  holder. 

The  second  proposition  asserts  that  the  preponderance  of  the  testi- 
mony shows  appellant  to  have  been  a  purchaser  before  maturity  for 
value  in  the  regular  course  of  business,  and  without  such  notice  of  the 
material  facts  set  up  in  the  defense  as  would  make  him  a  mala  fides 
purchaser  of  the  note  sued  on.  That  proposition  might  be  answered  with 
the  statement  that,  as  a  general  rule,  appellate  courts  are  not  required 
to  reverse  cases  upon  a  mere  preponderance  of  testimony.  It  may  be  con- 
ceded that  juries  and  trial  judges  should  decide  cases  according  to  the 
preponderance  of  the  testimony,  but  when  a  case  reaches  an  appellate 
court  a  different  rule  prevails,  and  in  order  to  obtain  a  reversal  on  ac- 
count of  the  insufficiency  of  the  testimony,  it  must  be  made  to  appear 
that  there  was  an  entire  lack  of  testimony  to  prove  some  material 
fact,  or  that  the  verdict  of  the  jury  or  finding  of  the  trial  judge  is  con- 
trary to  the  overwhelming  preponderance  of  the  testimony.  However, 
a  consideration  of  the  testimonv  in  this  case  has  led  to  the  conclusion 
that  the  judgment  is  not  contrary  to,  but  is  supported  by  the  prepond- 
erance of  the  testimony  bearing  upon  the  question  referred  to.  The 
statement  of  facts  shows  that  at  the  time  the  note  was  executed  Dr. 
Dunnagan  had  not  filed  in  the  office  of  the  district  clerk  of  Hamilton 
County  his  certificate  authorizing  him  to  practice  medicine  in  this  State, 
but  that  it  was  filed  in  that  office  January  9,  1905,  two  days  after  the 
execution  and  delivery  of  the  note.  The  plaintiff  testified  that  he  bought 
the  note  sued  on,  together  with  seven  other  notes,  from  Dr.  T.  M.  Dunna- 
gan, the  payee  named  in  the  notes,  on  April  25,  1905 ;  that  he  paid  cash 
for  the  notes,  and  bought  them  at  a  large  discount,  and  that  the  pro- 
portion paid  for  the  note  involved  in  this  case. was  $63.58;  that  he  did 
not  know  the  makers  of  anv  of  the  note?,  but  was  informed  bv  Dr.  Dun- 
nagan  that  they  were  responsible  men,  and  that  he  also  inquired  of  the 
Hamilton  Xational  Bank,  and  was  informed  bv  it  that  the  notes  were 
all  good,  with  the  exception  of  one  or  two :  said  the  notes  were  endorsed 
by  Dunnagan  without  recourse,  and  that  Dunnagan  told  him  that  the 
note  sued  on  was  given  for  professional  services,  and  showed  him  his 
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medical  certificate  entitling  him  to  practice  medicine  in  Texas.  He 
also  testified  that  he  was  engaged  in  the  mercantile,  banking  and  money 
lending  business ;  that  he  bought  the  notes  as  an  investment  and  was  not 
acting  for  or  in  collusion  with  Dr.  Dunnagan ;  that  he  took  them  without 
recourse  on  Dr.  Dunnagan,  because  he  had  information  of  the  responsi- 
bility of  the  makers  and  considered  them  a  good  investment  without  Dr. 
Dunnagan's  guaranty.  While  on  the  witness  stand,  he  used  the  follow- 
ing language:  "Before  I  purchased  this  note,  Dr.  Dunnagan  assured 
me  that  he  was  a  regular  practicing  physician,  and  showed  me  a  medical 
certificate  entitling  him  to  practice  medicine  in  Texas.  I  saw  the  cer- 
tificate before  I  bought  this  note,  and  have  since  learned  that  the  cer- 
ficate  has  been  recorded  in  this  county."  Nowhere  in  the  statement  of 
facts  have  we  been  able  to  find  that  the  plaintiff  testified  that  at  the  time 
he  purchased  the  note  he  had  no  knowledge  of  the  fact  that  Dr.  Dunna- 
gan had  not  filed  his  certificate  with  the  clerk  of  the  District  Court  of 
Hamilton  County  before  the  note  was  executed.  In  fact,  he  admits  that 
Dr.  Dunnagan  showed  him  his  certificate,  which  presumably  he  had  ob- 
tained from  the  Board  of  Medical  Examiners;  and  no  doubt  that  in- 
strument had  the  clerk's  file  mark  upon  it.  It  is  true  that  the  Act  of 
1901,  heretofore  referred  to,  requiring  the  district  clerk  to  record  such 
certificates,  does  not  require  him  to  endorse  the  fact  of  such  registra- 
tion upon  the  certificate.  However,  it  was  his  duty  to  at  least  endorse 
his  file  mark  upon  it;  and,  in  the  absence  of  proof  to  the  contrary,  we 
think  it  ought  to  be  presumed  that  when  the  plaintiff  saw  the  certificate 
it  contained  an  endorsement  by  the  clerk  showing  that  it  was  filed  Jan- 
uary 9,  1905,  two  days  after  the  execution  of  the  note.  The  plaintiff 
did  not  swear  that  it  did  not  contain  such  endorsement,  nor  did  he  testify 
that  when  he  acquired  the  note  he  was  not  aware  of  the  fact  that  Dr. 
Dunnagan's  certificate  had  not  been  filed  with  the  district  clerk  of  Ham- 
ilton Countv  until  after  the  execution  of  the  note.  Hence,  we  conclude 
that  the  plaintiff  failed  to  show  that  he  acquired  the  note  without  notice 
of  the  fact  that  it  was  tainted  by  an  illegal  consideration.  His  counsel, 
judging  from  the  manner  in  which  the  case  is  presented  in  his  brief, 
seems  to  concede  that  the  burden  rested  upon  appellant  to  show  such 
want  of  notice,  and  the  authorities  seem  to  support  that  view.  (Blum 
v.  Loggins,  53  Texas,  121;  Prouty  v.  Musquiz,  94  Texas,  87;  1  Daniel 
Negotiable  Instr.,  sec.  814.) 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


International  &  Great  Northern  Bailroad  Company  et  al.  v. 

J.  6.  Taylor  et  al. 

Decided  October  26,  1910. 

1. — Writ  of  Error — Approval  of  Bond. 

The  approval  of  an  appeal  or  writ  of  error  bond  may  be  made  to  appear 
Otherwise  than  by  a  written  endorsement  to  that  effect,  and  it  may  be  inferred 
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from  the  action  of  the  clerk,  or  deputy,  in  filing  the  bond  and  issuing  citation 
in  error  upon  it. 

2. — Same — Case  Stated. 

In  the  absence  of  the  clerk  of  the  court,  his  deputy  received  and  filed  a 
writ  of  error  bond  and  issued  citation  thereon  before  the  expiration  of  one 
year  from  the  date  of  the  judgment.  The  clerk  indorsed  the  bond  as  ap- 
proved after  the  year  had  expired.  His  affidavit  presented  to  the  appellate 
court  showed  that  he  had  not  himself  approved  the  bond  or  fixed  the  probable 
amount  of  costs  before  such  date.  Held,  on  motion  to  dismiss  writ  of  error, 
that  it  must  be  presumed,  in  the  absence  of  a  contrary  showing,  that  the 
deputy  clerk  accepted  the  bond  as  sufficient,  and,  the  motion  should  be  overruled. 

Error  from  the  County  Court  of  Falls  County.  Tried  below  before 
Hon.  W.  E.  Hunnicutt. 

Tom  Connolly,  for  motion  to  dismiss. 
King  &  Morris  and  Baker  &  Baker,  contra. 

ON  MOTION  TO  DISMISS  WRIT  OF  ERROR. 

KEY,  Chief  Justice. — The  judgment  of  the  trial  court  was  rendered 
on  the  11th  day  of  March,  1909.  On  the  3rd  day  of  March,  1910,  the 
defendants,  who  were  cast  in  the  suit,  filed  with  the  deputy  clerk  of  the 
court  below  a  petition  for  a  writ  of  error,  and  on  the  same  day  filed  a 
writ  of  error  bond.  On  the  following  day  citations  in  error  were  issued, 
and  one  was  served  on  March  8,  1910,  and  the  other  on  March  14,  1910, 
on  the  other  defendant.  The  clerk  of  the  court  below  was  absent  from 
his  office  at  the  time  the  petition  and  bond  for  writ  of  error  were  filed, 
and  his  office  was  in  charge  of  his  deputy,  who  issued  the  citations  in 
error.  No  written  approval  was  endorsed  upon  the  writ  of  error 
bond  until  the  30th  day  of  April,  1910,  when  the  clerk  made  this  en- 
dorsement upon  it:  "Approved  this  third  day  of  March,  1910.  B.  W. 
Phillips,  Clerk  of  the  County  Court,  Falls  Co.,  Texas."  That  fact  is 
made  to  appear  by  the  affidavit  of  Mr.  Phillips  himself,  in  which  he 
also  states  that  he  had  not  previously  approved  the  bond  nor  had  he, 
previous  to  April  30,  1910,  fixed  the  amount  of  costs. 

On  this  state  of  facts  defendants  in  error  predicate  a  motion  to  dis- 
miss the  writ  of  error.  On  the  authority  of  Evans  v.  Pigg,  28  Texas, 
587,  and  Bridges  v.  Cundiff,  45  Texas,  437,  the  motion  is  overruled.  The 
cases  cited  hold  that  approval  of  an  appeal  or  writ  of  error  bond  may  be 
made  to  appear  otherwise  than  by  a  written  endorsement  to  that  effect. 
It  is  there  held  that  such  approval  may  be  inferred  from  the  action  of 
the  clerk  in  filing  or  acting  upon  the  bond.  The  affidavit  of  the  clerk 
which  accompanies  the  motion  to  dismiss  merely  shows  that  he  himself 
had  not  approved  the  bond  or  fixed  the  probable  amount  of  costs  until  the 
30th  day  of  April,  1910,  which  was  after  the  time  allowed  for  perfect- 
ing the  writ  of  error.  But  it  was  not  shown  that  his  deputy,  who  was 
in  charge  of  the  office  when  the  writ  of  error  bond  was  filed,  had  not  in 
fact  accepted  and  approved  it,  although  he  failed  to  endorse  his  approval 
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upon  it.  The  law  did  not  authorize  the  issuance  of  citations  in  error  until 
plaintiffs  in  error  had  filed  a  satisfactory  bond.  The  bond  was  dated  and 
filed  before  the  citations  were  issued;  and  therefore,  in  the  absence  of 
any  showing  to  the  contrary,  it  must  be  presumed  that  the  deputy  clerk 
accepted  the  bond  as  sufficient,  and,  through  oversight,  failed  to  endorse 
his  approval  upon  it. 

In  overruling  the  motion  to  dismiss  we  do  not  wish  to  be  understood 
as  approving  the  action  of  the  county  clerk  in  antedating  the  approval 
endorsed  by  him  upon  the  bond. 

Motion  overruled. 


Western  Union  Telegraph  Company  v.  \T.  W.  Henderson. 

Decided  October  26.  1910. 

1.— Telegraph  Company — Negligence — Consequential  Damages — Pleading. 

In  an  action  against  a  telegraph  company  for  damages  caused  by  failure 
to  deliver  a  telegram  concerning  the  movement  of  cattle,  petition  considered 
and  held  sufficient  ae  against  exceptions  on  the  ground  that  there  was  no  dis- 
tinct allegation  that  the  cattle  would  have  been  moved,  and  so  the  alleged  in- 
juries averted,  if  the  telegram  had  been  promptly  delivered;  and  sufficient  to 
show  that  the  damages  for  which  a  recovery  was  sought  must  have  been  within 
the  contemplation  of  the  parties  at  the  time  the  telegram  was  delivered  for 
transmission. 

2. — Appeal — Brief — Defective  Statement. 

A  reference  in  a  brief  to  a  bill  of  exceptions  is  not  a  sufficient  substitute 
for  a  statement  of  the  evidence  under  an  assignment  of  error. 

3. — Telegraph  Company — Notice  to  Agent. 

A  telegraph  company  is  charged  with  knowledge  in  the  possession  of  its 
agent  even  though  the  agent  obtained  such  knowledge  by  reason  of  being  also 
agent  for  a  railroad  company,  or  in  any  other  way. 

4. — Same — Non-delivery  of  Message — Failure  to  Notify  Sender. 

The  failure  of  an  agent  of  a  telegraph  company  to  notify  the  sender  of  a 
message,  known  to  the  agent  to  be  important,  that  the  same  had  not  been  de- 
livered, and  knowingly  to  permit  the  sender  to  act  upon  the  belief  that  it  had 
been  delivered,  would  be  negligence  for  which  the  company  would  be  respon- 
sible, and  hence  material  to  be  proved  in  support  of  such  allegation. 


5. 

A  plaintiff  is  not  required  to  plead  hU  evidence.  Rule  applied  in  an 
action  against  a  telegraph  company  for  damages  caused  by  failure  to  deliver  a 
telegram  concerning  the  movement  of  cattle. 

6. — Same — Negligent  Delay — Evidence. 

To  prove  negligence  in  the  transmission  and  delivery  of  a  telegram  it  is 
competent  for  the  sender,  although  not  an  expert  in  telegraphy,  to  testify  that 
he  had  previously  sent  many  telegrams  between  the  same  points  and  that  they 
had  been  quickly  delivered. 

7. — Trial — Incompetent  Testimony — Practice. 

The  admission  of  incompetent  testimony  is  not  cause  for  reversal  when 
other  testimony  of  the  same  character  is  in  the  record  without  objection. 

Appeal  from  the  District  Court  of  Victoria  County.    Tried  below  be- 
fore Hon.  James  C.  Wilson. 
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Proctor,  Vanderberge  &  Crain  and  N.  L.  Lindsey  (Geo.  H.  Fearons, 
of  counsel),  for  appellant. 

Fly  &  Daniel,  Sam  C.  Lackey  and  J.  B.  Lewright,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  to  cattle  al- 
leged to  have  accrued  hy  reason  of  the  failure  to  promptly  deliver  a 
telegram  sent  hy  appellee  from  Placedo,  Texas,  to  Javiel  Garza  at  Ban- 
quette, Texas,  requesting  said  Garza  to  meet  appellee  at  Driscoll  on  a 
certain  day  with  a  man  and  two  horses.  It  was  alleged  that  appellee  was 
engaged  in  buying,  selling  and  raising  cattle  and  had  a  livestock  ranch 
about  eight  miles  from  .Driscoll,  a  station  on  the  St.  Louis,  Brownsville 
&  Mexico  Railway,  in  Nueces  County,  and  that  he  desired  to  ship  eight 
carloads  of  cattle  from  Placedo,  Victoria  County,  to  Driscoll  and  thence 
drive  them  to  his  ranch.  That  he  had  made  arrangements  with  his  agent, 
Javiel  Garza,  to  meet  him  at  Driscoll  when  he  received  notice  that  he 
was  wanted,  and  in  pursuance  of  the  agreement,  on  July  17,  1907,  ap- 
pellee delivered  a  message  to  appellant  at  Placedo  to  be  transmitted  and 
delivered  to  Garza  at  Banquette  requesting  him  to  meet  appellee  at  Dris- 
coll early  on  Friday,  July  19,  and  to  bring  one  man  and  two  horses.  It 
was  further  alleged  that  Garza  was  waiting  at  Banquette  to  receive  the 
telegram  and  would  have  complied  with  the  request  contained  in  it  if 
it  had  been  promptly  delivered  on  July  17  or  18  as  it  should  have  been, 
and  that  the  telegram  was  not  so  delivered.  It  was  alleged  that  the  agent 
of  appellant  at  Placedo  knew  that  the  cattle  were  to  be  shipped  and  knew 
the  reason  for  sending  the  telegram,  but  appellant  negligently  failed  to 
transmit  and  deliver  the  message,  by  reason  of  which  the  cattle  were 
held  and  detained  in  the  pens  at  Driscoll  and  damaged  in  the  sum  of 
$1430.    The  Texas  Mexican  Railway  Company  was  also  sued. 

A  jury  was  waived  and  the  cause  tried  by  the  district  judge  who  ren- 
dered judgment  that  appellee  take  nothing  as  to  the  Texas  Mexican 
Railway  Company,  but  recover  of  appellant  the  sum  of  $883. 

The  evidence  shows  the  delivery  of  the  telegram  to  appellant,  as  al- 
leged, and  its  failure  to  deliver  it  and  the  consequent  damages  in  the 
sum  found  bv  the  court. 

The  first,  second,  third  and  fourth  assignments  of  error  assail  the 
action  of  the  court  in  refusing  to  sustain  general  and  special  demurrers 
to  the  petition,  and  we  think  they  are  without  merit.  It  was  not  neces- 
sary that  appellee  should  have  alleged  that  the  cattle  would  not  have 
been  allowed  to  remain  in  the  pens  if  Garza  had  met  him  in  Driscoll, 
as  he  had  been  requested  to  do  through  the  message.  Facts  were  alleged 
that  would  render  it  impossible  for  any  other  conclusion  to  be  reached 
than  that  appellee  was  anxious  to  move  the  cattle  at  once  to  his  ranch- 
He  alleged  that  he  walked  a  mile  to  borrow  a  horse  to  ride  to  his  ranch 
to  get  help  to  move  the  cattle,  which  is  utterly  inconsistent  with  any 
theorv  other  than  that  he  desired  verv  much  to  remove  the  cattle  to  his 
ranch.     The  cattle  were  shipped  in  July,  a  month  of  extreme  heat  in 
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Texas,  and  appellant  knew  the  point  to  which  they  were  shipped,  when 
they  were  shipped,  and  the  purpose  of  the  shipment,  and  knew  that  the 
cattle  would  probably  be  detained  in  the  heat  if  no  one  was  in  Driscoll 
to  assist  appellee,  and  the  damages  from  such  detention,  whether  by 
death  of  the  cattle  or  injury  thereto,  was  doubtless  within  the  contempla- 
tion of  the  parties.  All  the  circumstances  were,  it  is  alleged,  fully  ex- 
plained to  the  agent  of  appellant  at  Placedo,  and  he  was  charged  with 
notice  that  the  heat  and  confinement  of  cattle  in  pens  at  Driscoll  would 
injure  and  perhaps  kill  them.  No  other  damages  were  recovered.  The 
language  of  the  telegram  showed  to  appellant  that  appellee  was  desirous 
of  moving  the  cattle  early  on  Friday  morning,  July  19,  and,  outside  of 
its  terms,  appellant  was  informed  of  the  circumstances  and  was  charged 
with  knowledge  of  the  probable  consequences  of  a  failure  of  the  men  to 
meet  appellee  at  Driscoll.  Bourland  v.  Choctaw,  0.  &  G.  Ry.,  99  Texas, 
407;  Western  U.  Tel.  Co.  v.  Kibble  (Texas  Civ.  App.),  115  S.  W.,  643. 

The  agent  of  appellant  at  Placedo,  was  also  the  agent  of  the  railway 
company  over  whose  line  the  cattle  were  shipped,  and  he  must  have 
known  the  condition  and  location  of  the  pens  at  Driscoll  and  that  the 
cattle  would  be  exposed  to  the  July  sun  without  food  and  water,  as  al- 
leged in  the  petition.  It  was  alleged  in  the  petition  that  appellee  was 
unable  to  procure  food  and  water  for  the  cattle  in  Driscoll  and  the  al- 
legation was  sufficient  to  admit  proof  of  the  same,  and  the  fifth  assign- 
ment is  therefore  overruled. 

The  allegations  were  sufficient  to  justify  proof  that  Placedo  was  a 
railroad  and  telegraph  station,  and  how  it  could  possibly  have  injured 
appellant  to  prove  Corpus  Christi  was  a  telegraph  station  is  not  apparent 
and  is  not  shown  by  the  sixth  assignment  of  error.  There  is  no  state- 
ment, such  as  is  contemplated  by  the  rules,  made  under  the  assignment 
which  complains  of  the  admission  of  the  testimony. 

The  seventh  assignment  of  error  is  overruled.  It  was  alleged  that 
the  agent  of  appellant  knew  the  cattle  that  were  shipped  from  Placedo 
and  it  was  proper  to  allow  testimony  as  to  their  class  and  condition. 

The  eighth  assignment  of  error  is  not  followed  by  a  statement.  A 
reference  to  the  bill  of  exceptions  is  not  sufficient.  Taylor  v.  Davidson 
(Texas  Civ.  App.),  120  S.  W.,  1018.  The  statement  in  the  assignment 
is  not  full  enough  to  demand  attention.  However,  we  think  that  testi- 
mony tending  to  show  that  the  agent  of  appellant  knew  where  the  cattle 
were  to  be  shipped  was  permissible,  whether  he  obtained  the  knowledge 
by  reason  of  being  the  agent  of  the  carrier  or  in  any  other  way. 

The  testimony  objected  to  and  set  out  in  the  ninth  and  tenth  assign- 
ments of  error  was  directly  in  point  and  material,  and  was  properly  ad- 
mitted. Testimony  to  the  effect  that,  after  the  message  had  been  received 
but  before  it  was  sent,  appellee  told  the  agent  of  appellant  of  the  import- 
ance of  having  the  message  reach  Garza  and  his  promise  to  trace  the  mes- 
sage and  see  that  it  was  delivered,  and  that  this  conversation  was  at  a  time 
when  the  message  could  have  been  sent  and  could  have  reached  Garza  in 
time,  was  important  and  admissible  as  tending  to  show  the  negligence 
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of  appellant  in  making  no  effort  to  deliver  the  message.  The  agent 
testified  that  he  knew  that  the  message  would  have  to  be  sent  by  tele- 
phone from  Alice  to  Banquette  and  that  the  telephone  line  was  out  of 
order,  but  did  not  inform  appellee  of  that  fact,  although  the  cattle  were 
sent  out  on  the  night  of  July  18.  He  made  no  effort  to  get  the  message 
through  over  other  lines  although  there  were  others,  with  which  ap- 
pellant was  in  the  habit  of  exchanging  business.  The  agent  at  Placedo 
knew  the  message  had  not  been  delivered  but  did  not  inform  appellee, 
although  he  knew  the  importance  of  the  message.  This  duty  appellant 
owed  to  appellee,  and  the  duty  was  made  plain  by  the  evidence  to  which 
objection  was  urged.  Western  Union  Tel.  Co.  v.  Sorsby,  29  Texas  Civ. 
App.,  345  (69  S.  W.,  122). 

Appellee  was  not  compelled  to  plead  his  evidence,  and  the  fact  that 
there  was  no  water  or  food  obtainable  at  Driscoll,  and  the  condition  of 
the  cattle  by  reason  of  the  lack  thereof,  was  permissible  although  not 
set  forth  in  terms  in  allegations  in  the  petition.  The  eleventh  assign- 
ment of  error  containing  the  objection  is  not  followed  by  a  proper  state- 
ment and  is  not  reallv  entitled  to  consideration. 

The  twelfth,  thirteenth,  fourteenth,  fifteenth,  eighteenth  and  twen- 
tieth assignments  complain  of  certain  testimony  as  not  being  warranted 
by  the  pleadings  in  the  case,  and  are  overruled.  If  the  contentions  of 
appellant  as  to  pleadings  were  sustained,  a  petition  would  contain  and 
be  as  bulky  as  the  whole  statement  of  facts,  and  would  encumber  the 
record  to  an  extent  that  would  not  be  countenanced  by  any  court.  The 
evidence  was  properly  admitted. 

Appellee  showed  that  he  had  sent  a  number  of  telegrams  from  Vic- 
toria to  Robstown  and  from  Banquette  to  Victoria  and  it  was  not  error 
to  permit  him  to  testify  that  they  could  be  sent  quickly.  The  only  ob- 
jections urged  to  the  testimony  were  that  appellee  was  not  shown  to  be 
an  expert  and  that  the  facts  were  not  alleged  in  the  petition,  neither  of 
which  objections  is  tenable. 

The  witness,  T.  D.  Woods,  was  permitted,  without  objection,  to  testify 
that  the  damage  to  the  cattle  would  be  $3  a  head  and  that  a  year  would 
be  lost  on  them  and  it  might  represent  a  loss  of  $10  a  head,  and  the  com- 
plaint of  testimony  of  the  witness,  afterwards  given,  that  it  would  take 
$3  a  head  to  carry  them  over  from  one  spring  to  another,  can  not  be 
sustained,  especially  as  the  court  only  found  for  appellee  for  the  damages 
to  the  cattle  in  the  sum  of  $3  a  head.  The  assignment  of  error  has  no 
sufficient  statement  under  it  nor  in  it. 

The  testimony  complained  of  in  the  nineteenth  assignment  of  error 
does  not  appear  in  the  statement  of  facts  as  therein  stated,  and  there  is 
no  statement  under  the  assignment;  but  if  the  testimony  was  admitted 
as  stated  in  the  assignment,  it  was  admissible  on  the  cross-examination 
of  appellant's  agent.  The  contract  was  to  get  the  message  to  Banquette 
and  it  was  immaterial  to  appellee  as  to  how  appellant  sent  it.  If,  as  is 
testified  by  the  agent,  there  was  no  way  to  send  the  message  except  by 
Alice,  and  appellant's  agent  knew  that  it  was  impossible  to  send  it  that 
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way,  and  yet  did  not  inform  appellee  of  that  fact  but  saw  him  ship  his 
cattle  to  a  place  where  it  was  known  that  they  would  necessarily  be  de- 
layed, it  was  calm  and  premeditated  negligence  without  mitigation  or 
excuse.  It  evinced  a  total  disregard  for  the  rights  of  appellee  that  is 
rarely  seen  in  cases  of  this  character.  What  has  been  said  as  to  the" 
nineteenth  assignment  of  error  is  applicable  to  the  twenty-first,  and  it 
is  overruled. 

The  agent  of  appellant  swore  as  to  his  statements  to  the  Mexican, 
who  was  sent  by  appellee  to  deliver  the  message  to  appellant,  that  the 
message  would  be  sent  by  telegraph  to  Alice  and  thence  by  telephone  to 
Banquette,  and  appellee  was  properly  allowed  to  prove  by  the  Mexican 
that  no  such  statements  were  made  to  him.  The  questions  used  to  obtain 
the  testimony  were  not  leading.  This  disposes  of  the  twenty-second, 
twenty-third  and  twenty-fourth  assignments  of  error. 

The  twenty-fifth  assignment  of  error  is  a  reiteration  of  other  assign- 
ments herein  disposed  of,  and  it  is  overruled.  Not  only  did  the  terms 
of  the  message  convey  notice  that  appellee  desired  to  move  the  cattle 
at  once  from  Driscoll,  but  appellee  told  the  agent  before  the  message  was 
sent  that  it  was  very  important  that  they  should  be  moved  immediately, 
giving  the  reasons  therefor. 

The  evidence  fully  sustains  the  judgment  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


D.  Caddell  v.  M.  L.  Caddell  et  al. 

Decided  October  27,  1910. 

1. — Deed — Mental  Incapacity — Evidence. 

In  a  suit  to  annul  and  cancel  a  deed  on  the  ground  that  the  grantor  at 
the  date  of  its  execution  was  of  unsound  mind  and  incapable  of  understand- 
ing the  nature  and  effect  of  his  acts,  and  that  the  deed  was  without  consid- 
eration, and  the  grantee  obtained  the  same  through  fraud  and  undue  influ- 
ence practiced  upon  the  grantor  while  he  was  in  a  feeble  condition  mentally 
and  physically,  evidence  considered  and  held  sufficient,  although  conflicting,  to 
support  a  judgment  cancelling  the  deed.  In  determining  this  question  it  was 
permissible  for  the  court,  trying  the  case  without  a  jury,  to  hear  and  consider 
proof  as  to  the  mental  and  physical  condition  of  the  grantor  both  before  and 
after  the  date  of  the  deed. 

2. — Same — Absence  of  Consideration. 

Provided  a  grantor  has  mental  capacity  to  understand  in  a  reasonable 
manner  the  nature  and  effect  of  his  act,  a  conveyance  completely  executed,  al- 
though unsupported  by  a  valuable  conveyance,  will  be  upheld  as  against  the 
grantor  and  his  heirs.  But  it  is  otherwise  if  the  grantor  is  wanting  in  mental 
capacity. 

Appeal  from  the  District  Court  of  Wise  County.    Tried  below  before 
Hon.  J.  W.  Patterson. 

McMurray  &  Oettys,  for  appellant. — The  highest  degree  of  mental 
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soundness  is  not  required  in  order  to  constitute  capacity  to  make  a  deed; 
the  requirement  being  that  he  have  sufficient  ability  to  weigh  and  consider 
intelligently  the  act  of  making  the  instrument.  Insanity  and  the  effect 
thereof:  11  Am.  &  Eng.  Ency.  of  Law,  p.  159.  Sanity  presumed: 
Williams  v.  Sapieha,  59  S.  W.,  948 ;  11  Am.  &  Eng.  Ency.  of  Law,  p. 
153.  Degree  of  insanity:  11  Am.  &  Eng.  Ency.  of  Law,  pp.  147-8; 
Pearson  v.  Cox,  71  Texas,  250.  Merely  voidable :  Elston  v.  Jasper,  45 
Texas,  413;  Williams  v.  Sapieha,  61  S.  W.,  115  (Sup.).  Ratification, 
etc  :  Spicer  v.  Holbrook,  96  S.  W.,  571 ;  Missouri,  P.  R.  R.  Co.  v.  Braz- 
zil,  72  Texas,  233;  Mass  v.  Bromberg,  66  S.  W.,  468;  Ingram  v.  Ison, 
80  S.  W.,  787. 

R.  E.  Carswell  and  Roht.  Carswell,  for  appellees. 

LEVY,  Associate  Justice. — On  February  2,  1909,  M.  Caddell  exe- 
cuted to  appellant,  his  nephew,  a  deed  conveying  to  him  all  his  real 
estate,  consisting  of  several  lots.  The  consideration  for  making  the 
conveyance,  as  expressed  in  the  deed,  was  $1400  cash  in  hand  paid.  On 
April  22,  1909,  M.  Caddell  died  intestate.  The  wife  and  children  of  de- 
ceased brought  the  suit  to  annul  and  cancel  the  deed  to  appellant,  on  the 
ground  that  the  grantor  at  the  date  of  execution  of  the  deed  was  of  un- 
sound mind  and  incapable  of  understanding  the  nature  or  effect  of  his 
acts,  and  that  the  deed  was  without  consideration,  and  the  appellant  ob- 
tained the  deed  through  fraud  and  undue  influence  practiced  upon  the 
grantor  while  in  his  enfeebled  mental  and  physical  condition.  The  heirs 
also  sought  a  partition  of  the  lands  as  between  themselves,  if  the  deed 
should  be  cancelled  by  the  court.  Appellant  answered  by  general  denial. 
The  trial  was  to  the  court  without  a  jury,  and  a  decree  was  entered  set- 
ting aside  and  cancelling  the  deed  and  adjudging  the  appellees  to  be  the 
owners  of  the  property  and  directing  a  partition  between  them.  The 
record  does  not  contain  any  special  findings  of  fact  made  by  the  court. 

All  the  assignments  except  one  are  directed  to  the  admission  of  testi- 
mony claimed  to  be  incompetent.  We  have  carefully  examined  these  ob- 
jections to  the  evidence,  and,  except  as  to  the  objections  made  to  certain 
parts  of  the  evidence  of  the  notary  public  complained  of  in  the  first  and 
second  assignments,  we  think  they  should  be  overruled.  As  there  is 
sufficient  evidence,  outside  of  the  evidence  of  the  notary  public  objected 
to,  to  warrant  the  judgment,  we  are  of  the  opinion  that  if  there  were 
error  in  admitting  the  evidence  of  the  notary  public  objected  to,  it  would 
not  constitute  reversible  error  in  this  case. 

By  the  nineteenth  assignment  appellant  challenges  the  sufficiency  of 
the  evidence  to  warrant  the  court  to  invalidate  the  deed  in  suit.  Accord- 
ing to  the  evidence  the  grantor  in  the  deed  was  well  advanced  in  years 
when  he  executed  the  deed,  and  for  some  time  prior  thereto  and  until  his 
death,  which  occurred  a  little  more  than  two  months  after  the  date  of 
the  execution  of  the  deed,  he  was  afflicted  with  a  severe  kidnev  disease 
and  was  greatly  infeebled  in  mind  and  body  and  was  constantly  under 
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the  heavy  influence  of  morphine.  The  status  of  his  mental  condition  as 
to  understanding  the  nature  and  effect  of  his  acts  at  the  time  of  the 
execution  of  the  deed,  is  sharply  conflicting.  Without  entering  into  a 
detailed  consideration  of  the  evidence/  it  may  be  said  that  that  intro- 
duced by  appellant  tends  to  show  that  the  grantor  when  he  made  the 
deed  was  of  sane  mind  and  fully  comprehended  the  act  he  was  doing. 
On  the  other  side  the  testimony  offered  by  appellees,  outside  of  the 
notary's  evidence  objected  to,  as  fully  warrants  the  conclusion  that  when 
he  executed  the  conveyance  the  grantor's  mind  was  so  impaired  that  he 
was  wholly  incapable  of  understanding  the  nature  and  effect  of  his  acts. 
It  is  true  that  if  the  portion  of  the  notary's  evidence  objected  to  be 
stricken  out  there  remains  no  direct  testimony  that  on  the  very  day  of 
the  execution  of  the  deed  deceased  was  insane.  But  the  court  was  au- 
thorized to  consider  the  proof  of  the  mental  and  physical  condition  of 
the  grantor  both  before  and  after  the  execution  of  the  deed,  as  we  must 
assume  he  did,  in  determining  the  condition  of  the  mind  of  the  grantor 
at  the  time  of  the  execution  of  the  deed.  And  this  proof  is  sufficient  to 
support  the  finding  of  general  imbecility  and  mental  incapacity  con- 
tinuing all  during  the  period  before  the  execution  of  the  deed  and  until 
the  grantor's  death  afterwards. 

In  this  connection  the  testimony  showed,  in  addition  to  his  old  age 
and  enfeebled  mental  and  physical  condition  and  disease,  that  before 
and  after  the  execution  of  the  deed  he  was  frequently  in  such  a  state  of 
stupor,  continuing  for  long  spells  at  a  time,  as  to  be  very  difficult  to 
arouse,  and  when  apparently  aroused  would  not  really  understand;  and 
that  at  other  times,  when  not  in  such  a  state  of  stupor,  his  memory  failed 
him  and  he  talked  incoherently ;  and  at  other  times  seemed  incapable  of 
really  comprehending  or  remembering  different  acts  and  things.  Several 
incidents  were  related  of  his  doings  and  acts,  that  had  the  effect  of  show- 
ing that  his  mind  was  unsound.  Several  witnesses  for  appellees  gave  it 
as  their  opinion,  based  upon  facts  within  their  personal  knowledge  and 
efforts  at  dealings  with  him,  which  had  been  detailed,  that  for  several 
months  before  his  death  the  grantor  was  not  mentally  capable  of  com- 
prehending and  transacting  any  business  matters.  Considering  that  the 
disease  of  the  kidneys  was  fast  wasting  away  the  already  limited  strength 
and  vitality  of  an  old  man,  and  that  this  enfeebled  body  further  en- 
feebled the  mind  that  was  already  weakening  from  old  age,  and  that 
added  to  this  imbecility  there  was  constantly  working  the  influence  of 
a  powerful  drug,  and  all  of  which  ended  the  grantor's  life  in  a  little 
moTe  than  two  months  after  the  execution  of  the  deed,  the  court  could 
have  fairly  inferred,  as  we  assume  he  did,  that  there  was  a  continuing 
failing  and  loss  of  intellectual  powers  from  a  time  before  the  execution 
of  the  deed  until  his  death,  and  that  at  the  time  of  the  execution  of  the 
deed  the  grantor  was  incapacitated  for  apprehending  the  act  of  execut- 
ing it. 

Appellant  by  his  evidence  contended  that  he  purchased  the  lands  in 
controversy  from  M.  Caddell,  and  that  he  paid  $1400  therefor  by  credit- 
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ing  that  amount  on  a  $2000  note  held  and  owned  by  him  against  M. 
Caddell  and  which  M.  Caddell  had  previously  executed  to  him  to  evi- 
dence a  debt  of  that  amount  owing  to  him  by  M.  Caddell.  Appellees 
offered  proof  that  the  note  was  a  forgery,  and  that  deceased  did  not  owe 
appellant  anything.  There  is  involved  in  the  judgment  of  the  court  the 
finding  that  M.  Caddell  did  not  owe  and  never  signed  the  note  to  appel- 
lant; and  because  of  the  conflict  such  finding  is  binding  on  this  court. 
The  contention  of  appellant,  therefore,  that  he  purchased  the  lands  is  not 
sustained.  If,  therefore,  the  findings  of  the  court,  which  are  necessarily 
involved  in  the  judgment,  are  supported  by  the  evidence,  and  we  think 
they  are,  that  the  deed  was  without  consideration,  and  that  at  the  time 
of  its  execution  the  grantor  was  laboring  under  such  mental  and  physical 
infirmity  as  to  make  him  incapable  of  understanding  in  a  reasonable 
manner  the  nature  and  effect  of  the  act  he  was  doing,  then  it  follows 
that  the  deed  is  void  and  the  decree  cancelling  the  deed  was  proper.  And 
if  such  degree  of  weak-mindedness  was  continuous  to  his  death,  as  the 
court  was  authorized  to  find,  and  which  we  assume  in  support  of  his  de- 
cree that  he  did,  then  the  question  of  ratification  by  the  grantor  in  lucid 
moments  is  not  supported  by  the  evidence.  It  is  true  that  a  deed  is  not 
necessarily  void  because  it  wants  a  money  consideration,  and  that  a  volun- 
tary conveyance  not  supported  by  a  valuable  consideration,  but  com- 
pletely executed,  will  be  upheld  as  against  the  grantor  or  his  heirs.  But 
it  is  also  a  correct  principle  of  law  that  such  conveyance  is  void  and  will 
not  be  upheld  as  against  the  grantor  or  his  heirs,  where  at  the  time  of 
its  execution  the  grantor  was  laboring  under  such  a  degree  of  mental 
infirmity  as  to  make  him  incapable  of  understanding  in  a  reasonable 
manner  the  nature  and  effect  of  the  act  he  was  doing.  2  Pomeroy  Eq. 
Jur.,  sec.  947;  Story  Eq.  Jur.,  sec.  235;  Hay  v.  Miller,  66  N.  W.,  1115. 
Appellant  further  insists  that  the  proof  shows  that  deceased  was  of 
sufficient  mental  capacity  to  properly  weigh  and  consider  intelligently 
the  act  of  making  the  conveyance,  and  that  the  deceased  made  the  deed 
and  conveyed  the  property  to  defraud  his  wife  and  defeat  any  of  her 
rights  and  claims,  and  that  therefore  the  deed  can  not  be  avoided  by  the 
grantor's  heirs.  The  appellant  in  his  evidence  denied  that  the  deed  was 
made  to  him  for  such  purpose.  There  is  evidence  offered  by  appellees 
going  to  show  that  deceased  conceived  an  idea  that  his  wife  was  going 
to  sue  him  for  a  divorce  and  alimony,  and  that  while  in  this  belief  he 
made  the  deed  to  appellant  with  appellant's  consent.  But  the  purpose 
of  all  the  evidence  in  this  respect  on  appellees'  part  was  to  show  that 
while  the  grantor  was  in  a  state  of  imbecility  and  laboring  under  halluci- 
nations and  foolish  delusions,  fraud  arising  from  imposition  or  undue  in- 
fluence was  practiced  upon  him  by  appellant.  And  this  finding  by  the 
court,  which  we  assume  the  court  made,  was,  we  think,  warranted  by  the 
testimony.  In  this  connection  the  evidence  went  to  show  that  the  idea  con- 
ceived by  appellant  that  his  wife  intended  to  enter  suit  against  him  was 
unfounded.  While  laboring  under  this  idea  he  tried  to  have  his  son, 
Elias,  and  his  son-in-law,  take  a  deed  to  the  property  from  him,  and 
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after  his  death  properly  convey  to  his  children  their  part;  and  they, 
knowing  his  mental  condition  refused.  Appellant,  it  seems,  had  the 
deed  drawn  tip,  and  according  to  the  proof  of  appellees,  agreed  to  accept 
it  under  the  same  terms  proposed  to  the  son  and  son-in-law.  The  evi- 
dence further  shows  that  deceased  and  the  appellant  were  on  intimate 
terms,  and  that  deceased  had  great  affection  for  him  and  reposed  great 
confidence  in  him.  Appellant,  it  is  shown,  was  constantly  with  deceased 
and  knew  his  condition  of  health  and  mind.  It  is  further  shown  that 
appellant's  contention  that  he  purchased  the  land  was  not  true. 

Considering  the  mental  weakness  and  imbecility  of  deceased*  and  the 
circumstances  of  the  execution  of  the  deed  to  appellant,  known  to  ap- 
pellant, his  intimate  relations  with  deceased,  and  his  having  the  deed 
made  and  accepting  it,  there  arises  an  inference  that  it  was  obtained 
by  fraud  arising  from  influence  or  circumvention.  A  deed  is  void  and 
will  be  cancelled  and  annulled  for  fraud,  arising  from  imposition  and 
undue  confidence  or  influence,  practiced  upon  a  grantor  of  enfeebled 
mind  produced  by  old  age  and  added  mental  and  bodily  infirmities.  Ellis 
v.  Mathews,  19  Texas,  390 ;  McFadden  v.  Vincent,  21  Texas,  47 ;  Gib- 
son v.  Fifer,  21  Texas,  260;  Beville  v.  Jones,  74  Texas,  148;  Dewey  v. 
Algire,  55  N.  W.,  276;  Dickson  v.  Kempinsky,  9  S.  W.,  618;  Wells  v. 
Houston,  29  Texas  Civ.  App.,  619  (69  S.  W.,  183) ;  13  Cyc,  581.  It 
further  follows-  that  if  the  grantor  was  mentally  incapacitated  to  make 
a  deed,  as  the  evidence  shows  in  this  case,  then  it  is  immaterial  what 
purpose  he  might  have  had  in  his  mind  in  making  same,  and  the  heirs 
would  not  be  precluded  from  seeking  to  have  same  annulled.  By  reason 
of  the  mental  incapacity  the  deed  would  be  void,  and  no  title  passed. 

Finding  no  error,  the  judgment  was  ordered  affirmed. 

Affirmed. 


St.  Locis  Southwestebn  Eailway  Company  op  Texas  v. 

T.  A.  Cambron. 

Decided  October  27.  1910. 

1. — Trial — Amendment  of  Pleadings — Practice. 

When  the  allegations  of  a  pleading  are  sufficient  to  admit  proof  of  the 
acts  of  negligence  alleged,  they  are  sufficient  to  put  the  defendant  on  notice 
that  plaintiff  is  claiming  a  recovery  against  him  because  of  such  acts,  and 
defendant  therefore  can  not  claim  surprise  by  the  filing  of  an  amended  plead- 
ing which  merely  sets  up  with  more  particularity  the  same  acts  of  negli- 
gence. Pleading  considered  and  this  rule  applied  as  to  an  amended  petition 
filed  on  the  day  of  trial. 

2. — City  Ordinance — Violation — Negligence  per  se. 

The  violation  of  a  city  ordinance  regulating  the  rate  of  speed  of  locomo- 
tives within  the  corporate  limits,  is  negligence  per  se  and  will  render  the  per- 
son guilty  of  such  violation  liable  in  damages  to  a  person  injured  as  a  proxi- 
mate result  thereof. 

8. — Discovered  Peril — Evidence. 

In  a  suit  against  a  railroad  company  for  damages  for  personal  injuries 
caused  by  the  unnecessary   and   continuous  sounding  of  a  locomotive  whistle 
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whereby  plaintiff's  horse  was  caused  to  become  frightened  and  run  away  and 
injure  plaintiff,  evidence  reviewed  and  held  to  raise  the  issue  of  discovered 
peril  and  to  warrant  the  court  in  submitting  such  issue  to  the  jury. 

4. — Same. 

The  doctrine  of  discovered  peril  rests  upon  principles  of  humanity  and 
public  policy  to  prevent  what  would  otherwise  be,  as  far  as  civil  liability  is 
concerned,  the  licensed  destruction  of  persons  negligently  exposing  themselves 
to  peril;  and  neither  the  fact  that  the  person  in  peril  fully  realized  his  peril- 
ous condition,  nor  the  fact  that  it  was  brought  about  by  his  own  negligence, 
will  warrant  persons  in  charge  of  dangerous  agencies  (in  this  case  a  locomo- 
tive)  in  making  no  effort  to  avoid  injuring  him. 

5. — Same — Operation  of  Locomotives — Road  Crossings. 

When  the  employees  of  a  railroad  company  operating  its  locomotives 
discover  a  person  in  a  position  of  peril  because  of  the  fright  of  his  horse,  it 
becomes  their  duty  to  refrain  from  further  sounding  the  whistle  and  from  doing 
anything  else  calculated  to  add  to  the  fright  of  the  horse  and  not  necessary 
to  be  done  to  secure  the  safety  of  the  train  and  other  persons. 

6. — Same — Knowledge — Charge. 

Where  it  was  shown  that  both  the  engineer  and  fireman  saw  and  knew  of 
plaintiff's  perilous  condition  caused  by  his  horse  taking  fright  at  the  continu- 
ous sounding  the  locomotive  whistle,  the  court  properly  refused  a  charge  to 
find  for  the  defendant  if  the  jury  believed  that  an  ordinarily  prudent  per- 
son under  the  circumstances  surrounding  the  engineer  would  have  sounded  the 
whistle  as  he  did,  because  said  charge  required  the  jury  to  return  a  verdict 
for  the  defendant  even  though  the  fireman  might  have  been  negligent. 

7. — Bailroads — Sounding  Whistle — Frightening  Horses — Liability. 

When  a  horse  is  caused  to  be  frightened  by  the  unusual  and  unnecessary 
sounding  of  a  locomotive  whistle  and  personal  injuries  result,  it  is  immaterial 
so  far  as  the  liability  of  the  railroad  company  is  concerned  whether  the  fright- 
ening of  the  horse  occurred  before  or  after  it  had  crossed  the  track. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

E.  B.  Perkins,  D.  Upthegrove  and  Spoonts,  Thompson  &  Barwise,  for 
appellant. 

I.  T.  Valentine  and  McLean  &  Carloch,  for  appellee. 

WILLSON,  Chief  Justice. — The  appeal  is  from  a  judgment  for 
the  sum  of  $3500  against  appellant  and  in  favor  of  appellee,  on  account 
of  personal  injuries  he  alleged  he  had  suffered  as  the  result  of  negligence 
on  the  part  of  employees  of  appellant  in  the  operation  by  them  of  one 
of  its  locomotive  engines  as  same  approached  and  crossed  a  public  street 
within  the  limits  of  the  city  of  Fort  Worth. 

Traveling  in  a  buggy  drawn  by  a  horse  along  said  public  street,  appel- 
lee crossed  over  appellant's  track,  from  west  to  east,  as  one  of  appellant's 
trains  approached  the  crossing  from  the  north.  His  horse  became  fright- 
ened, and  on  account,  it  seems,  of  the  breaking  of  the  bit  of  his  bridle, 
became  unmanageable.  To  save  himself  from  injury  by  the  running 
away  of  the  horse,  appellee  jumped  from  the  buggy,  and  so  received  the 
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injuries  of  which  he  complained,  consisting  among  other  things  of  the 
breaking  of  his  right  leg  and  the  mashing  of  an  ankle. 

On  the  day  (towit,  May  12,  1909)  the  trial  of  the  cause  was  com- 
menced, appellee  filed  the  amended  petition  on  which  the  trial  was  had. 
In  this  petition  he  alleged  as  the  grounds  upon  which  he  claimed  a  right 
to  recover  against  appellant,  that  its  employees  in  control  of  the  engine 
had  been  negligent  in  the  operation  thereof  as  it  approached  and  passed 
the  crossing,  in  that  they  had  (1)  negligently  caused  the  whistle  of  the 
engine  to  sound  in  a  violent,  shrill  and  unnecessary  manner;  (2)  negli- 
gently caused  the  engine  to  run  at  a  speed  of  twenty  miles  per  hour  in 
violation  of  an  ordinance  of  the  city  of  Fort  Worth  prohibiting  the  oper- 
ation within  the  city's  limits  of  locomotive  engines  at  a  rate  of  speed  in 
excess  of  six  miles  per  hour;  and  (3)  negligently,  after  discovering  that 
appellee  was  in  a  perilous  situation  on  account  of  the  fright  of  his  horse, 
failed  to  refrain  from  continuing  to  so  unnecessarily  sound  said  whistle 
as  the  engine  approached  and  passed  the  crossing. 

Insisting  that  the  amended  petition  for  the  first  time  set  up  as  grounds 
for  the  recovery  sought,  negligence  on  the  part  of  its  employees  in  oper- 
ating the  engine  at  a  rate  of  speed  prohibited  by  the  ordinance  referred 
to,  and  negligence  on  their  part  in  the  operation  of  the  engine  after  they 
had  discovered  appellee  to  be  in  a  situation  perilous  to  him  because  of 
the  fright  of  his  horse  and  the  approach  towards  him  of  the  engine,  ap- 
pellant moved  the  court  to  continue  the  cause,  to  enable  it  to  prepare 
to  defend  against  the  acts  of  negligence  on  the  part  of  its  employees  so 
for  the  first  time,  as  it  alleged,  set  up  by  appellee.  The  action  of  the 
court  below  in  refusing  to  sustain  appellant's  said  motion  and  in  forcing 
it  to  then  go  to  trial  is  assigned  as  error. 

An  inspection  of  the  record  has  satisfied  us  that  the  assignment  should 
be  overruled.  While  it  is  not  the  only  one  which  might  be  advanced, 
a  sufficient  reason  for  holding  that  the  trial  court  did  not  err  in  over- 
ruling the  motion  lies  in  the  fact  that  the  acts  of  negligence  in  question 
were  set  up  in  the  amended  petition  filed  October  12,  1908.  It  is  true 
they  were  not  set  up  with  the  particularity  they  were  alleged  in  the 
amended  petition  filed  on  the  day  the  trial  began  and  which  superseded 
said  amendment  of  October  12,  1908.  But  the  allegations  in  the  latter 
amendment  were  sufficient,  we  think,  to  entitle  appellee  to  offer  evidence 
to  prove  such  acts  of  negligence,  and  therefore  sufficient  as  notice  to 
appellant  that  appellee  was  claiming  a  liability  against  it  on  account 
thereof.  It  therefore  was  not  in  a  position  to  claim  to  be  surprised  on 
account  of  the  allegations  in  the  last  amended  petition. 

In  the  fifth  paragraph  of  his  charge  the  court  instructed  the  jury  to 
find  for  appellee,  if  they  believed  he  had  not  himself  been  guilty  of 
negligence,  in  particulars  specified,  proximately  contributing  to  cause 
the  injury  he  complained  of,  and  did  believe  that  appellant's  train  as  it 
approached  the*  crossing  was  running  at  a  rate  of  speed  in  excess  of  six 
miles  per  hour,  and  that  as  a  proximate  result  of  such  speed  of  appellant's 
train  appellee's  horse  became  frightened  and  unmanageable,  "and  that 
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on  account  thereof  the  plaintiff  was  caused  to  jump  out  and  sustain  in- 
juries." Appellant's  contention  in  its  brief  that  there  was  no  testimony 
tending  to  show  that  the  train  as  it  approached  and  passed  the  crossing 
was  moving  at  a  rate  of  speed  in  excess  of  six  miles  per  hour,  and  that, 
therefore,  the  instruction  -was  erroneous,  is  not  supported  by  the  record. 
The  witness  McCauley,  a  postal  clerk  on  the  train,  testified  that  the 
train  was  moving  fifteen,  sixteen  or  seventeen  miles  per  hour  as  it  ap- 
proached and  passed  the  crossing. 

The  further  contention  made  in  appellant's  brief  that  the  portion  of 
the  charge  referred  to  was  erroneous  because  it  authorized  the  jury  to 
find  against  appellant  if  they  believed  that  appellee's  horse  became  fright- 
ened and  unmanageable  as  a  result  alone  of  seeing  the  train  moving  at 
an  unlawful  rate  of  speed,  we  think  is  based  upon  a  construction  given 
the  instruction  not  warranted  by  its  language.  It  is  not  necessary  to 
determine  whether  such  an  instruction  as  appellant  construes  the  one 
given  to  the  jury  to  be,  would  be  erroneous  or  not.  It  is  enough  now  to 
say  that  the  court  did  not  tell  the  jury  to  find  in  appellee's  favor  if  they 
believed  his  horSfe  as  a  result  alone  of  seeing  the  train  moving  at  a  rate 
of  speed  in  excess  of  six  miles  per  hour  became  frightened  and  unman- 
ageable. What  he  did  tell  them  was  to  find  for  appellee  if  they  believed 
the  train  was  being  operated  at  a  speed  in  excess  of  six  miles  per  hour 
and  that  his  horse  "was,  as  a  proximate  result  of  said  speed,  if  any,  of 
said  train,  caused  to  become  frightened  and  unmanageable,"  etc.  The 
jury  may  have  believed  that  a  train  moving  at  the  rate  of  fifteen  miles 
an  hour  made  greater  or  a  different  character  of  noise  from  that  made 
by  a  train  moving  at  a  rate  of  six  miles  an  hour,  and  that  such  increased 
or  different  character  of  noise  accompanying  the  movement  of  the  train, 
and  an  increased  disturbance  of  the  atmosphere  which  they  may  have 
believed  resulted  from  the  unlawful  speed,  together  with  sight  of  the 
train,  frightened  the  horse. 

Another  contention  made  is  that  the  portion  of  the  charge  referred  to 
was  erroneous  in  that  it  in  effect  instructed  the  jury  that  the  operation 
of  the  train  within  the  city  limits  of  Fort  Worth  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  because  a  violation  of  an  ordinance  of  that 
city,  would  be  negligence  per  se.  That  a  violation  of  such  an  ordinance 
is  negligence  per  se,  which  will  render  a  person  guilty  of  such  violation 
liable  in  damages  to  a  person  injured  as  a  proximate  result  thereof,  is  well 
settled  by  the  decisions  of  the  courts  of  this  State.  Texas  &  Pac.  By.  Co. 
v.  Brown,  11  Texas  Civ.  App.,  503  (33  S.  W.,  148)  ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Pendery,  14  Texas  Civ.  App.,  60  (36  S.  W.,  794) ;  Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Vollrath,  40  Texas  Civ.  App.,  46  (89  S.  W.,  283) ;  Hous- 
ton &  T.  C.  Ry.  Co.  v.  Blan,  62  S.  W.,  552 ;  Foley  v.  Northrup,  47  Texas 
Civ.  App.,  277  (105  S.  W.,  231). 

The  railway  tracks  at  the  point  where  same  crossed  Second  Street  ran 
north  and  south.  Second  Street  ran  east  and  west.  There  were  two 
tracks — about  thirty  feet  apart — crossing  the  street.  Of  the  two,  the 
one  farthest  east  was  used  by  appellant,  and  the  other  one  by  another 
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railroad  company.  Appellee  approached  the  crossing  from  the  west.  He 
testified  that  when  he  reached  the  first  of  the  two  tracks  he  saw  an  engine 
on  the  other  one,  300  or  350  feet  north  of  the  crossing.  When  he  first 
saw  the  engine  he  could  riot,  he  said,  tell  whether  it  was  moving  or  not, 
because  it  was  directlv  in  front  of  him  as  ho.  looked  north.  He  drove 
on  east  across  appellant's  track,  traveling,  he  testified,  at  the  rate  of  five 
or  six  miles  per  hour.  About  the  time  he  reached  appellant's  track  he 
noticed  that  the  engineer  on  the  approaching  engine,  then,  it  seems,  150 
to  200  feet  north  of  the  crossing,  was  looking  directly  at  him.  About 
the  same  time  he  noticed  the  fireman  on  the  engine  "turn  to  the  en- 
gineer," and  when  he  (appellee)  had  reached  a  point  from  five  to  fifteen 
feet  east  of  appellant's  track,  the  whistle  of  the  engine  began  to  sound, 
he  stated.  His  horse,  he  testified,  "was  lunging  and  jumping  and  rear- 
ing and  trying  to  run."  Appellee  further  testified:  "While  my  horse 
was  rearing  and  plunging  I  saw  the  firemen  at  the  cab  window,  and  he 
seemed  to  be  enjoying  it.  He  was  laughing  heartily.  He  had  almost 
his  whole  body  out  of  the  cab  window,  looking  right  down  and  he  was 
laughing  the  heartiest  kind.  There  was  no  abatement  or  stopping  of  the 
whistle  during  that  time;  it  continued  to  sound."  There  was  testimony 
tending  to  show  that  the  whistling  was  of  an  unusual  character  for  a 
road  crossing,  and  there  was  no  testimony  indicating  the  existence  of  a 
necessity  for  so  sounding  the  whistle.  We  think  the  evidence  we  have 
just  called  attention  to— and  it  is  by  no  means  all  there  is  of  the  kind  in 
the  record — justified  the  submission  by  the  court  to  the  jury  of  an  issue 
as  to  discovered  peril. 

Appellant,  however,  insists  that  "the  doctrine  of  discovered  peril  does 
not  apply  except  where  the  injured  person  is  oblivious  to  the  impending 
danger  and  does  not  actually  know  of  the  actual  presence  of  the  danger- 
ous agency."  We  do  not  understand  the  doctrine  to  be  so  limited.  As 
applied  in  this  State,  it  certainly  is  not  so  limited.  It  rests  "upon  prin- 
ciples of  humanity  and  public  policy,"  said  the  Supreme  Court  in  Texas 
&  Pac.  By.  Co.  v.  Breadow,  90  Texas,  31,  "to  prevent  what  would  other- 
wise be,  as  far  as  civil  liability  is  concerned,  the  licensed  destruction  of 
persons  negligently  exposing  themselves  to  peril."  When  appellant's 
employees  in  charge  of  its  train  discovered  appellee  to  be  in  a  position  of 
peril  because  of  the  fright  of  his  horse,  it  became  their  duty  to  refrain 
from  further  sounding  the  whistle  and  from  doing  anything  else  calcu- 
lated to  add  to  the  fright  of  the  horse  and  not  necessary  to  be  done  to 
secure  the  safety  of  the  train  and  other  persons  who  might  be  using  the 
crossing.  Neither  the  fact  that  appellee  may  have  negligently  placed 
himself  in  the  position  of  danger  he  occupied,  by  crossing  the  track  in 
front  of  the  approaching  train,  nor  the  fact  that  he  was  not  oblivious 
to  the  peril  threatening  him,  relieved  the  persons  in  charge  of  the  engine 
of  the  duty  imposed  upon  him.  As  stated,  their  duty  arose  when  they 
discovered  that  appellee  was  in  a  perilous  situation  from  which  he  prob- 
ably could  not  extricate  himself  if  they  continued  to  sound  the  whistle 
of  the  engine  as  it  approached  and  passed  the  crossing.    That  appellee 
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fully  realized  the  perilous  position  he  occupied,  and  that  it  may  have 
been  due  to  negligence  on  his  part  that  he  occupied  it,  did  not  license 
those  in  control  of  the  engine  to  operate  it  without  reference  to  results 
to  him  which  might  follow  its  operation.  Texas  &  Pac.  Ry.  Co.  v. 
Breadow,  90  Texas,  30;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Milner,  28  Texas 
Civ.  App.,  86  (66  S.  W.,  574)  ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Partin,  33 
Texas  Civ.  App.,  173  (76  S.  W.,  236). 

Complaint  is  made  of  the  refusal  by  the  trial  court  to  give  to  the  jury 
several  special  charges  requested  by  appellant.  One  of  these  was  to  find 
for  appellant  if  they  believed  that  an  ordinarily  prudent  person  under 
the  circumstances  surrounding  the  engineer  would  have  sounded  the 
whistle  as  he  did.  The  instruction  properly  was  refused,  because  it  re- 
quired the  jury  to  find  in  appellant's  favor  if  they  believed  the  engineer 
had  not  been  negligent,  notwithstanding  they  might  believe  the  fireman 
had  been  negligent. 

Another  of  the  special  charges  was  to  the  effect  that  it  was  not  the  duty 
of  appellant's  employees  in  charge  of  the  engine  to  keep  a  lookout  to 
ascertain  "whether  or  not  an  animal  or  animals  hitched  to  vehicles  and 
that  had  crossed  (the  track)  would  be  frightened  and  caused  to  run 
away  by  the  presence  or  noise  of  such  train."  The  requested  instruction 
ignored  testimony  tending  to  show  that  the  whistling  complained  of  was 
of  a  character  unusual  at  such  crossings,  and  on  the  occasion  in  question 
was  unnecessary.    Texas  Cent.  Ry.  Co.  v.  Boesch,  103  Texas,  256. 

The  remaining  refused  instruction  was  to  the  effect  that  if  appellee 
struck  his  horse  with  a  whip  about  the  time  he  crossed  appellant's  track, 
and  his  so  striking  the  horse  caused  him  to  run  away,  etc.,  the  verdict 
should  be  in  appellant's  favor.  As  requested,  the  instruction,  had  it  been 
given,  would  have  been  misleading.  The  jury  might  have  believed  that 
the  striking  of  the  horse  was  a  cause  and  that  the  negligent  operation  of 
the  train  was  also  a  cause  of  the  running  away  of  the  horse.  Neverthe- 
less, and  without  reference  to  whether  the  striking  of  the  horse  under 
the  circumstances  was  negligence  or  not  on  the  part  of  appellee,  the  in- 
struction would  have  required  them  to  find  in  appellant's  favor. 

The  sufficiency  of  the  testimony  to  support  a  verdict  and  judgment  in 
appellee's  favor  for  any  sum,  and,  if  for  any  sum,  for  as  great  a  one  as 
that  found  by  the  jury,  is  questioned  by  appropriate  assignments.  The 
testimony  was  conflicting  on  the  issue  as  to  liability  on  appellant's  part 
to  appellee  on  account  of  injuries  he  suffered.  It  was  the  province  of  the 
jury  to  weigh  the  testimony  and  declare  the  truth  as  they  found  it  to  be 
between  the  parties.  We  can  not  say  that  the  conclusion  reached  by 
them  that  appellant  was  liable  as  claimed  by  appellee,  appears  from  the 
testimonv  in  the  record  to  be  erroneous.  Nor  can  we  sav  that  the  sum 
found  by  them  in  appellee's  favor  is  excessive.  There  is  testimony  in 
the  record  which  the  jury  had  a  right  to  believe,  and  which  we  have  no 
right  to  ignore  in  disposing  of  these  assignments,  sufficient  to  support 
their  findings  both  as  to  liability  and  as  to  the  amount  of  damages. 

Other  objections  to  the  judgment  urged  in  appellant's  brief  have  been 
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considered,  but  we  are  of  the  opinion  that  none  of  them  furnish  a  reason 
for  setting  it  aside.    The  judgment,  therefore,  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Lucy  Spell,  Next  Friend,  v.  William  Cameron  &  Company,  Inc. 

Decided  October  28,  1910. 

Minor — Suit  by  Next  Friend — Appeal  After  Majority  of  Minor. 

A  mother,  as  next  friend  of  her  minor  son,  filed  suit  for  damages  for  per- 
sonal injuries  to  such  son;  judgment  was  rendered  against  the  minor  plaintiff; 
between  the  date  of  the  judgment  and  the  suing  out  of  a  writ  of  error,  the 
minor  attained  his  majority;  the  defendant  in  error  moved  in  the  appellate 
court  to  dismiss  the  writ  of  error  on  the  ground  that  the  next  friend  as  such 
had  no  authority  to  sue  out  the  writ  of  error  after  the  minor  attained  his 
majority;  the  next  friend  answered  admitting  the  majority  of  the  plaintiff 
but  praying  that  he  be  allowed  to  prosecute  the  appeal  in  his  own  name  and 
for  his  own  benefit;  the  son  filed  no  answer  and  made  no  appearance  in  the 
appellate  court.  Held,  the  appellate  court  had  no  jurisdiction  of  the  appeal 
and   the   same   should  be   dismissed. 

.   Error  from  the  District  Court  of  Hardin  County.     Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

John  J.  O'Fiel  and  Charles  T.  Butler,  for  plaintiff  in  error. 

Taliaferro  &  Nolle  and  Sleeper,  Boynton  &  Kendall,  for  defendant 
in  error. 

McMEANS,  Associate  Justice. — This  suit  was  instituted  by  Lucy 
Spell,  suing  as  guardian  and  next  friend  for  her  minor  son,  Oscar  Spell, 
against  William  Cameron  &  Company,  a  corporation,  to  recover  damages 
for  personal  injuries  sustained  by  the  minor  while  in  the  service  of  the 
defendant.  The  case  was  tried  before  a  jury  and  resulted  in  an  in- 
structed verdict  for  the  defendant  upon  which  a  judgment  was  duly 
entered,  and  from  which  judgment  the  plaintiff,  l.ucy  Spell,  as  such 
next  friend,  has  prosecuted  a  writ  of  error  to  this  court. 

It  appears  from  the  statement  of  facts  sent  up  with  the  record,  and 
from  the  admission  of  the  next  friend,  that  after  the  rendition  of  the 
judgment  and  before  the  next  friend  filed  her  application  for  writ  of 
error,  the  said  Oscar  Spell  attained  his  majority.  After  the  record  was 
filed  in  this  court  the  defendant  in  error,  William  Cameron  &  Co.,  Inc., 
filed  its  motion  to  dismiss  the  appeal  on  the  ground  that  Lucy  Spell 
had  no  authority  as  next  friend  to  sue  out  the  writ  of  error  after  Oscar 
Spell  had  attained  his  majority.  Lucy  Spell  filed  an  answer  to  the  mo- 
tion, in  which  she  expressly  admitted  that  Oscar  Spell  had  become  of 
age  before  the  suing  out  of  the  writ,  and  praying  that  he  be  admitted  as 
the  real  party  in  interest  herein,  and  that  he  be  allowed  to  prosecute  the 
appeal  in  his  own  name  and  for  his  own  benefit  without  the  intervention 
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of  plaintiff  in  error  as  next  friend.  Oscar  Spell  filed  no  answer  to  the 
motion,  nor  did  he  otherwise  appear  except  through  the  next  friend. 
Under  these  facts  has  Lucy  Spell,  as  next  friend,  the  right  to  prosecute 
this  writ  of  error? 

It  seems  to  be  well  settled  that  the  authority  of  a  next  friend  of  an 
infant  to  represent  him  in  the  conduct  of  a  cause  expires  with  the  mi- 
nority of  the  infant.  22  Cyc,  670;  Lang  v.  Belloff,  53  N.  J.  Eq.,  298; 
31  Atl.,  604.  In  such  case,  the  action  does  not  abate,  but  may  proceed 
in  the  name  of  the  infant  if  he  so  elects.  In  such  case,  however,  the 
record  should  show  that  the  suit  is  prosecuted  by  the  plaintiff  himself, 
and  it  is  proper  to  strike  out  the  name  of  the  next  friend.  22  Cyc,  671 ; 
14  Cyc.  PI.  &  Pr.,  1000,  1044;  Lang  v.  Belloff,  53  N.  J.  Eq.^298;  31 
Atl.,  604. 

The  exact  question  now  under  consideration,  namely,  whether  a  next 
friend  can  prosecute  an  appeal  or  writ  of  error  after  the  infant  has 
reached  his  majority,  seems  to  have  not  been  passed  upon ;  but  it  has  been 
held  that  an  unsuccessful  party  to  a  suit  who  occupies  a  fiduciary  rela- 
tion as  administrator  or  guardian  can  not  prosecute  an  appeal  after  he 
has  resigned  or  been  removed.    2  Cyc,  631. 

Graham  v.  Blackburn,  10  Texas,  314,  was  a  case  in  which  Graham  as 
plaintiff  in  error  sued  out  a  writ  of  error  against  Blackburn  as  admin- 
istrator. It  appears  that  Blackburn  had  resigned  and  was  discharged 
as  such  administrator,  but  whether  before  or  subsequently  to  the  suing 
out  of  the  writ  was  not  shown.  The  plaintiff  in  error  suggested  in  the 
Supreme  Court  the  resignation  of  the  administrator  and  moved  for  a 
scire  facias  to  the  proper  representatives  when  known,  and  the  defendant 
in  error  resisted  the  application  on  the  ground  that  he  resigned  and  had 
been  discharged  before  suing  out  of  the  writ.  It  was  held  that  the  cause 
could  not  be  brought  into  the  Supreme  Court  in  the  name  of  the  defend- 
ant in  error  if  his  discharge  as  administrator  was  prior  to  the.  suing 
out  of  the  writ;  and  as  plaintiff  was  unable  to  say  whether  the  defendant 
was  or  was  not  at  that  time  discharged,  the  Supreme  Court  could  not 
say  whether  the  cause  was  properly  before  it,  and  therefore  dismissed  the 
writ.  In  that  case  it  is  recognized  that  the  administrator  after  his  dis- 
charge was  no  longer  a  party  to  the  judgment.  We  think  it  clear  that 
if  the  writ  could  not  be  prosecuted  against  the  administrator  after  he  had 
been  discharged,  because  he  was  no  longer  a  party  to  the  judgment,  he 
would  have  no  authority  after  his  discharge  to  prosecute  the  writ,  for  in 
neither  case  would  the  estate  for  which  he  had  formerly  acted  in  a 
fiduciary  relation  be  bound.    See  Jackson  v.  Daugherty,  26  S.  W.,  1116. 

In  McCormick  Harvesting  Mach.  Co.  v.  Snedigar,  53  N.  W.,  83,  it 
was  held  that  an  appeal  by  and  in  the  name  of  an  administrator,  taken 
after  he  had  been  fully  discharged  as  such  and  a  new  administrator  had 
been  appointed  and  qualified,  gave  the  appellate  court  no  jurisdiction 
over  the  estate  or  of  a  cause  of  action  against  the  estate.  In  sustaining 
a  motion  to  dismiss  the  appeal  the  court  uses  this  language: 

"In  this  case  the  real  party  in  interest,  the  real  appellant,  may  be  the 
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estate  of  the  deceased  Tuttle,  but  the  party  who  actually  brings  and 
prosecutes  this  appeal  is  shown  to  have  no  authority  to  represent  such 
estate.  Suppose  we  retain  the  case,  and,  upon  hearing,  render  judgment 
against  appellant;  who  is  bound?  Not  the  estate  of  Tuttle,  for  we  know 
and  it  is  admitted  that  Whitney,  the  nominal  appellant  who  brought  the 
appeal,  has  no  authority  to  appear  for  the  estate  and  that  we  get  no 
jurisdiction  over  it.  Not  Whitney  himself,  for  his  notice  informs  us  at 
the  outset  that  he  appeals  only  in  a  representative  capacity.  .  .  . 
When  this  action  was  commenced  in  the  lower  court  Whitney  was  ad- 
ministrator, and  his  appearance  in  that  court  gave  it  jurisdiction  of  the 
estate  and  of  the  cause  of  action,  and  there  might  be  reason  in  claiming 
that  a  change  in  administrators  did  not  abate  the  action;  but  this  court 
does  not  inherit  the  jurisdiction  of  the  lower  court,  nor  does  any  case 
naturally  grow  from  one  court  into  another,  but  is  transferred — brought 
here  bodily  and  at  once — by  the  positive  act  of  some  party  aggrieved. 
If  the  case  is  not  brought  here  by  some  person  authorized  to  bring  it,  it 
is  not  here.  It  is  not  a  question  in  this  court  of  continuing  a  jurisdiction 
already  acquired,  but  of  getting  jurisdiction  in  the  first  place.  The 
facts  are  these:  The  party  in  whose  name  the  appeal  is  taken  and  who 
ostensibly  takes  it,  has  confessedly  no  interest  in  the  subject  matter. 
The  only  party  interested,  the  present  administrator  of  the  estate  of 
Tuttle,  deceased,  has,  so  far  as  it  is  made  to  appear,  taken  no  appeal  and 
is  not  before  us." 

We  think  the  cases  referred  to  are,  by  analogy,  authority  for  holding 
that  Lucy  Spell,  after  her  Authority  as  next  friend  for  Oscar  Spell  ex- 
pired, was  not  authorized  to  sue  out  the  writ  of  error  upon  which  the 
cause  was  attempted  to  be  brought  before  this  court,  and  that  the  motion 
of  the  defendant  in  error  to  dismiss  her  appeal  must  be  sustained,  and 
it  is  so  ordered. 

Dismissed. 

Writ  of  error  refused. 


Bush  Brothers  Lumber  &  Milling  Company  v.  A.  J.  Eastwood  et  al. 

Decided  October  29,  1910. 

1. — Mechanic's  Lien — Saw  Mill — Statute  Construed. 

The  statute  (article  3339a,  Rev.  Stats.)  gives  a  Hen  to  persons  therein 
named  who  may  labor  or  perform  services  "in  any  manufactory  or  mill  of  any 
character."  Held,  said  expression  should  be  construed  to  mean  in  or  about 
any  such  place,  and  can  not  be  extended  to  include  persons  who  render  services 
in  a  different  county  many  miles  distant  from  a  mill,  and  that  have  no  im- 
mediate connection  with  the  actual  operation  of  the  mill,  though  they  be  in 
furtherance  of  its  business. 

2. — Same — Case  Stated. 

The  employees  of  one  who  had  entered  into  a  contract  with  a  saw  mill 
company  to  cut  logs  from  the  land  of  the  company  in  one  county  and  haul  and 
deliver  them  to  a  railroad  station  therein  whence  they  would  be  conveyed  by 
the  railroad  to  the  mill   in  a  different  county,  would   have  no  mechanic's  or 


474  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

laborer's  lien  upon  the  property  of  the  company  to  secure  the  wages  due  them 
by  their  employer,  the  contractor;  and  this,  though  the  logs  were  hauled  by 
said  employees  from  the  woods  to  the  railroad  station  over  a  tram  road  and 
by  engine  and  cars  owned  by  the  company  in  the  county  where  the  labor  was 
performed. 

Error  from  the  District  Court  of  Montgomery  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

John  0.  Tod,  J.  C.  Williams  and  W.  H.  Reid,  for  plaintiff  in  error. — 
The  evidence  showing  that  defendant  in  error,  Eastwood,  and  his  as- 
signors, worked  only  in  cutting,  loading  and  hauling  logs  for  Kayser  and 
Terrell  under  the  contract  Kayser  had  with  plaintiff  in  error  to  furnish 
it  logs,  and  such  work  not  being  done  in  plaintiff  in  error's  mill,  but  in 
the  woods,  they  did  not  come  within  any  class  to  whom  a  lien  is  given 
by  the  Act  of  May  27,  1897,  and  defendant  in  error  therefore  has  no 
lien  under  said  Act.  Chapter  152,  General  Laws,  1897,  sec.  1;  Liridale 
Brick  Co.  v.  Smith,  118  S.  W.,  568. 

E.  W.  Nugent,  for  defendant  in  error. — The  evidence  showing  that 
the  work  performed  by  defendant  in  error  and  his  various  assignors  was 
a  part  of  the  general  work  of  the  mill  in  getting  out  logs  for  its  business, 
it  would  be  a  strained  and  unusual  construction  of  the  statute  which 
would  deny  to  them  a  lien  on  the  tools  and  machinery  used  in  doing 
such  work,  and  upon  the  products  of  their  work,  for  the  reason  that  their 
labor  was  performed  in  the  woods  at  a  distance  from  the  mill  and  not 
in  the  mill  itself.  Sayles'  Texas  Civ.  Stats.,  1897,  art.  3339a ;  Sparks 
v  Crescent  Lumber  Co.,  89  S.  W.,  425 ;  27  Cyc,  44,  "Work  Not  Done 
on  Premises." 

PLEASANTS,  Chief  Justice. — Defendant  in  error,  A.  J.  East- 
wood, who  was  plaintiff  in  the  court  below,  brought  this  suit  against  W. 
P  Terrell  and  A.  L.  Kayser,  composing  the  firm  of  Terrell  &  Kayser, 
and  the  plaintiff  in  error,  to  recover  various  sums  of  money  alleged  to 
be  due  plaintiff  Eastwood  by  said  firm  of  Terrell  &  Kayser  for  labor 
performed  by  him  and  various  other  persons  named  in  the  petition  under 
an  oral  contract  of  employment  made  by  said  firm  with  plaintiff  and 
the  other  persons  named  in  the  petition,  all  of  whom,  it  is  alleged,  had 
transferred  and  assigned  their  claims  to  plaintiff;  and  to  foreclose  an 
alleged  laborer's  lien  for  the  amount  of  said  indebtedness  upon  property 
of  plaintiff  in  error  described  in  said  petition  and  alleged  to  be  of  the 
value  of  $4000.  The  allegations  of  the  petition  by  which  the  lien  is  al- 
leged to  have  been  fixed,  and  the  property  upon  which  said  lien  is  claimed 
is  described  are  as  follows: 

"Plaintiff  avers  that  oa  or  about  the  23rd  day  of  September,  A.  D. 
1908,  and  up  to  and  including  the  29th  day  of  September,  A.  D.  1908, 
and  all  within  thirtv  davs  from  and  after  the  date  on  which  said  several 
sums  were  due  the  said  respective  parties  for  labor,  as  aforesaid,  that 
is  to  say,  within  thirty  days  after  the  same  and  every  part  thereof  had 
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accrued,  all  of  said  parties,  laborers  as  aforesaid,  hereinbefore  named, 
furnished  to  the  defendants,  and  to  each  of  them,  an  itemized,  verified 
statement  showing  the  said  several  sums  due,  as  aforesaid,  the  contract 
of  employment  under  which  same  accrued,  the  time  of  the  performance 
of  said  labor,  the  time  when  due,  the  character  of  labor  performed,  a 
description  of  the  property  used  by  said  laborers  in  performing  said 
services  for  the  defendants,  as  aforesaid;  and  at  the  same  time  filed  a 
copy  thereof  in  the  office  of  the  county  clerk  of  Montgomery  County, 
Texas,  and  had  same  duly  recorded  as  provided  by  articles  3339a  and 
3339b  of  Sayles'  Annotated  Statutes  of  Texas,  and  then  and  there  and 
thereby  preserved  and  fixed,  under  the  laws  of  the  State  of  Texas,  a 
laborer's  lien  for  said  several  sums  so  due,  as  aforesaid,  and  in  favor  of 
the  said  several  parties  hereinbefore  named,  'upon  and  against  that  cer- 
tain shay  engine,  logging  cars,  tools,  chains,  axes  and  appurtenances  and 
appliances  belonging  to  and  with  said  engine  and  cars,  and  all  and  singu- 
lar all  railroad  iron  and  steel  rails,  bolts,  fish  plates,  fastenings  and  other 
attachments  used  in  connection  therewith,  and  all  switches,  railroad 
cross  ties  and  all  appurtenances  and  appliances  owned  by  the  said  Terrell 
&  Kayser  and  said  Bush  Bros.  Lumber  &  Milling  Company,  and  in  their 
possession  at  and  near  the  said  Minnock  Switch,  and  all  of  which  has 
been  used  in  connection  with  said  labor  performed  and  in  getting  out, 
transporting  and  shipping  logs  for  the  said  Terrell  &  Kayser,  and  for 
the  said  Bush  Bros.  Lumber  &  Milling  Co.,  as  aforesaid;  and  all  and 
singular  all  logs  and  all  timber  of  every  character  and  kind  that  may 
have  been  cut  and  handled  in  any  manner  by  the  sai&  respective  laborers, 
as  aforesaid,  and  in  connection  with  their  said  employment  that  were 
then  in  the  woods  along,  at  or  near  to  said  tram  road,  or  at  or  near  the 
I.  &  6.  N.  Bailroad,  or  at  or  near  the  said  Minnock  Switch,  and  all  lum- 
ber manufactured  from  said  logs  at  or  near  Spring,  Texas,  all  of  said 
property  being  of  the  reasonable  value  of  $4000." 

The  defendants,  Terrell  &  Kayser,  answered  only  by  general  denial. 

The  defendant  below,  plaintiff  in  error  here,  Bush  Bros.  Lumber  & 
Milling  Company,  answered  by  general  demurrer,  special  exception,  and 
general  denial,  and  specially  denied  that  either  defendant  in  error,  East- 
wood, or  his  assignors,  did  any  work  upon  the  property  described  in  de- 
fendant in  error  Eastwood's  original  petition  in  the  court  below,  and 
specially  alleged  that  the  plaintiff  Eastwood  and  his  assignors  worked 
only  for  the  defendants,  Terrell  &  Kayser;  that  said  work  was  of  the 
nature  only  of  cutting  and  sawing  logs  and  timber,  and  was  not  such 
work  as  under  the  Constitution  and  laws  of  the  State  of  Texas  gave  the 
plaintiff  or  his  assignors  a  lien  upon  the  property  of  plaintiff  in  error. 
Plaintiff  in  error  further  specially  pleaded  that  all  of  the  property 
described  in  defendant  in  error  Eastwood's  petition,  upon  which  he 
sought  to  foreclose  a  lien,  is  and  was  the  property  of  plaintiff  in  error, 
and  never  was  the  property  of  defendants,  Terrell  &  Kayser,  but  same 
was  leased  by  the  plaintiff  in  error  to  defendants  Terrell  &  Kayser. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
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in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim  against  the  de- 
fendants, Terrell  &' Kayser,  and  for  foreclosure  of  the  lien  claimed  by 
plaintiff.  The  decree  further  directed  that  execution  should  first  issue 
against  Terrell  &  Kayser  and,  if  plaintiff  was  unable  to  make  the  amount 
of  his  judgment  by  such  execution,  that  an  order  of  sale  of  the  property 
described  in  the  petition,  or  so  much  thereof  as  might  be  required  to 
satisfy  plaintiff's  judgment,  should  issue,  and  if  said  property,  or  a 
sufficient  amount  thereof  to  satisfy  plaintiff's  judgment,  should  not  be 
found,  execution  should  issue  against  plaintiff  in  error.  It  was  further 
ordered  that  plaintiff  in  error  have  judgment  over  against  Terrell  & 
Kayser  for  whatever  sum  it  might  be  required  to  pay  in  satisfaction  of 
said  .judgment. 

The  agreed  statement  of  facts  upon  which  the  case  was  tried  in  the 
court  below,  after  reciting  the  nature  of  the  suit,  and  that  the  plaintiff 
in  error  is  a  private  corporation  having  its  general  office  in  the  city  of 
Houston  and  being  engaged  in  the  business  of  operating  a  saw  mill  for 
the  manufacture  of  lumber  at  the  town  of  Spring,  in  Harris  County, 
Texas,  out  of  logs  procured  from  lands  in  Montgomery  County  near 
Minnock  Switch  on  the  International  &  Great  Northern  Railroad,  and 
further  that  plaintiff  is  the  legal  holder  of  the  claims  of  all  of  the  parties 
named  in  the  petition,  contains  the  following: 

"That  the  plaintiff,  A.  J.  Eastwood,  and  all  of  his  said  assignors  here- 
inbefore named,  performed  the  services  as  laborers  for  the  said  Terrell 
&  Kayser  during  the  times,  and  that  the  said  several  parties  earned  the 
said  several  respective  sums,  set  out  in  said  petition  as  in  said  petition 
stated;  that  the  said  several  amounts  were  due  at  the  times  and  dates 
stated  in  said  petition;  that  said  services  were  performed  by  the  said 
several  parties  for  the  said  Terrell  &  Kayser,  and  that  no  part  thereof 
has  ever  been  paid. 

"That  all  of  the  said  labor  performed  by  said  several  parties  herein- 
before named  was  done  in  the  matter  of  sawing,  cutting  and  hauling 
logs  with  wagons,  teams,  engines  and  cars,  m  the  filling  of  a  certain 
logging  contract  between  the  said  Bush  Bros.  Lumber  &  Milling  Com- 
pany and  the  said  A.  L.  Kayser,  the  said  W.  P.  Terrell  having  associated 
himself  with  the  said  A.  L.  Kayser  subsequent  to  the  making  of  said 
contract,  to  which  association  the  said  Bush  Bros.  Lumber  &  Milling 
Company  never  directly  or  indirectly  assented  or  objected. 

"That  the  particular  labor  performed  by  the  said  several  parties  was 
as  follows: 

"Walter  Brown — Swamping  logs,  or  bunching  logs  in  the  woods  with 
teams  preparatory  to  hauling  them  with  other  teams. 

"Dave  Thomas — Hauling  logs  with  teams. 

"Alfred  Johnson — Loading  logs  on  tram  cars. 

"A.  J.  Eastwood — Woods  boss,  whose  duties  were  to  assist  generally 
in  getting  out  logs,  from  the  cutting  at  the  stump  until  their  final  de- 
livery on  the  railroad  cars,  being  subordinate  to  and  under  the  direction 
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and  control  of  W.  P.  Terrell,  who  was  then  performing  the  duties  of 
superintendent  and  foreman. 

"Will  Young — Sawing  logs  and  hauling  logs  with  teams. 

"Chas.  Young — Sawing  logs. 

"Bob  Campbell — Fireman  on  tram  engine. 

"Chas.  Daniels — Loading  logs  on  tram  cars. 

"Henry  Lowe — Engineer  on  tram  engine. 

"Sam  Tompkins — Blacksmith,  whose  duties  were  repairing  wagons, 
carts  and  engines  and  trucks  and  logging  cars. 

"J.  N   Pillott — Hauling  logs  with  teams. 

"Chas.  Harvey — Hauling  logs  with  teams. 

"Ed  Williams — Hauling  logs  with  teams. 

"Tom  Spicer — Laborer  on  tram  and  logging  road,  whose  duties  were 
to  keep  said  tram  road  in  proper  condition  for  hauling  logs  over  said 
tram  with  engine  and  cars. 

"That  the  labor  performed  by  the  said  several  parties  hereinbefore 
named,  as  laborers,  was  a  part  of  the  general  work  of  putting  out  and 
furnishing  logs  for  the  said  Bush  Bros.  Lumber  &  Milling  Company  by 
the  said  A.  L.  Kayser  and  W.  P.  Terrell,  under  the  said  contract  be- 
tween the  said  Bush  Bros.  Lumber  &  Milling  Company  and  the  said  A. 
L  Kayser,  and  that  said  logs  were  transported  from  the  forest  to  the 
I.  &  6.  N.  R.  R.  with  the  engine,  trucks  and  logging  cars  and  appliances 
of  the  said  Bush  Bros.  Lumber  &  Milling  Company,  and  over  their  said 
tram  road  and  steel  and  iron  rails  and  appurtenances,  which  said  engine, 
locomotive,  cars,  trucks  and  appurtenances  and  tram  road,  iron  and 
steel  rails  and  attachments,  etc.,  were  then  and  there  the  property  of 
and  owned  by  the  said  Bush  Bros.  Lumber  &  Milling  Company,  and  was 
then  in  the  possession  of  the  said  Terrell  &  Kayser,  having  been  loaned 
by  the  said  Bush  Bros.  Lumber  &  Milling  Company  to  the  said  A.  L. 
Kayser,  and  placed  in  his  possession  to  aid  and  assist  him  in  getting  out 
and  furnishing  him  with  logs,  as  aforesaid,  and  that  no  part  thereof  was 
owned  by  the  said  A.  L.  Kayser,  and  that  the  ownership  of  said  property 
of  the  said  Bush  Bros.  Lumber  &  Milling  Company  was  not  known  to 
said  A.  J.  Eastwood,  the  plaintiff  herein,  nor  to  any  of  his  said  assignors. 

"That  all  of  said  laborers  hereinbefore  named,  including  the  plaintiff, 
within  thirty  days  after  the  accrual  of  any  part  of  said  several  sums  so 
due  them,  as  aforesaid,  made  out  duplicate  accounts  of  their  said  several 
accounts  showing  the  amounts  due  them,  respectively,  stating  in  each 
case  the  amount  of  labor  performed,  the  agreement  under  which  the  same 
was  performed,  the  price  to  be  paid  therefor,  the  several  amounts  and 
the  aggregate  amounts  due  each  of  them,  and  when  due,  and  supported 
the  same  by  affidavit,  and  within  said  time  delivered  a  copy  thereof  each 
to  the  said  W.  P.  Terrell,  A.  L.  Kayser  and  Bush  Bros.  Lumber  &  Milling 
Company,  and  demanded  of  each  of  them  payment  therefor,  and  im- 
mediately, and  within  the  said  thirty  days,  after  the  accrual  of  any  part 
of  said  indebtedness,  caused  such  sworn  statements  to  be  filed  and  re- 
corded in  the  office  of  the  county  clerk  of  Montgomery  County,  Texas, 
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the  county  in  which  said  services  were  performed,  as  provided  by  articles 
3339a  and  3339b  of  Sayles*  Statutes  of  Texas,  and  subsequently  com- 
plied with  said  statute  for  the  fixing  and  preservation  of  said  liens,  so  far 
as  same  could  by  law  be  fixed  by  the  said  several  parties  upon  the  said 
property  hereinbefore  named,  and  upon  the  logs  cut  and  hauled  by  the 
said  several  laborers  as  aforesaid,  and  upon  the  products  thereof,  the 
affidavit  to  all  of  said  respective  claims  having  been  made  by  the  re- 
spective laborers  except  in  the  case  of  Alfred  Johnson,  which  affidavit 
was  made  by  Ed  Williams;  Dave  Thomas,  which  affidavit  was  made  by 
Ed.  Williams;  and  Walter  Brown,  which  affidavit  was  made  by  Chas. 
Harvey;  the  question  of  the  validity  or  invalidity  of  the  claims  of  the 
character  of  the  ones  in  controversy  being  made  by  an  agent  or  repre- 
sentative of  the  laborer,  to  be  submitted  to  the  court. 

"That  all  of  the  logs  cut,  hauled  and  delivered  by  the  several  laborers, 
as  aforesaid,  aggregating  about  three  hundred  thousand  feet,  were  de- 
livered to  said  Bush  Bros.  Lumber  &  Milling  Company  at  Minnock 
Switch  on  the  said  I.  &  G.  N".  E.  E.  in  Montgomery  County,  Texas,  and 
by  them  transported  and  delivered  to  their  said  saw  mill  at  Spring, 
Harris  County,  Texas,  and  there,  by  the  said  Bush  Bros.  Lumber  & 
Milling  Company,  manufactured  into  lumber,  and  all  of  which  lumber 
is  either  now  in  the  possession  of  said  Bush  Bros.  Lumber  &  Milling 
Company  at  Spring,  Texas,  or  has  been  sold  by  them  upon  the  market, 
and  that  the  market  value  of  said  lumber  so  manufactured  from  said  logs 
was  and  is  of  the  aggregate  value  of  three  thousand  dollars,  and  that  the 
reasonable  market  value  of  said  logging  engine,  tram  road,  steel,  iron 
rails  and  appurtenances,  and  logging  cars  and  appurtenances,  is  of  the 
aggregate  sum  of  two  thousand  dollars;  and  that  at  and  before  the  be- 
ginning of  the  performance  of  any  of  the  labor,  as  aforesaid,  and  during 
all  of  the  time  that  said  several  laborers  were  performing  their  aforesaid 
services,  that  said  logging  engine,  cars,  trucks  and  appurtenances  and 
tram  road,  steel  and  iron  rails  and  appurtenances  hereinbefore  mentioned, 
and  all  of  which  were  used  in  handling,  procuring  and  transporting  said 
logs,  as  aforesaid,  were  then  in  the  possession  of  the  said  Terrell  &  Kay- 
ser,  and  of  the  said  A.  L.  Kayser. 

"That  on  March  12,  1908,  the  defendant,  Bush  Bros.  Lumber  &  Mill- 
ing Company,  entered  into  a  contract  with  the  defendant  A.  L.  Kayser 
by  which  the  defendant  A.  L.  Kayser  was  to  cut  saw-logs  from  timber 
owned  bv  Bush  Bros.  Lumber  &  Milling  Company  on  the  Richard  Vince 
half  league  of  land  in  Montgomery  County,  Texas,  and  deliver  the  same 
on  the  cars  of  the  T.  &  G.  N.  R.  R.  at  Minnock  Switch  for  three  dollars 
and  fifty  cents  per  thousand,  said  logs  to  be  scaled  at  the  mill  of  the  de- 
fendant company.  At  the  same  time  Bush  Bros.  Lumber  &  Milling 
Company  agreed  to  furnish  and  lend  to  defendant  Kayser  an  engine, 
logging  cars,  railroad  iron,  fish  plates,  etc.,  with  which  to  build  a  tram 
road  on  which  to  operate  said  engine  and  logging  cars  for  the  purpose  of 
transporting  the  logs  from  the  woods  to  said  railroad  at  Minnock  Switch 
in  order  that  said  logs  might  be  loaded  on  the  cars  of  the  I.  &  G.  N. 
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R.  R.  and  shipped  to  the  defendant  Bush  Bros.  Lumber  &  Milling  Com- 
pany. Said  engine,  logging  cars,  iron  and  steel  rails,  etc.,  being  the 
same  that  the  plaintiff  is  endeavoring  to  foreclose  a  lien  on  in  this  suit. 
That  the  defendant,  Bush  Bros.  Lumber  &  Milling  Company,  did  de- 
liver said  engine,  logging  cars,  iron  and  steel  rails,  etc.,  to  defendant 
A.  L.  Kayser  and  he  constructed  a  tram  road  upon  which  to  operate  said 
engine  and  logging  cars,  and  did  operate  the  same  in  hauling  logs  thereon 
until  after  the  performance  by  plaintiff  and  his  assignors  of  the  labor 
and  services  sued  for  herein,  since  which  time  the  defendant  Bush  Bros. 
Lumber  &  Milling  Company  have  retaken  possession  of  said  engine, 
cars,  logging  cars,  iron  and  steel  rails,  etc.,  and  are  now  in  possession 
of  same." 

Under  an  appropriate  assignment  of  error  plaintiff  in  error  com- 
plains of  the  judgment  of  the  court  below  on  the  ground  that  upon  the 
facts  disclosed  by  the  record  defendant  in  error  had  no  lien  upon  the 
property  of  plaintiff  in  error  to  secure  the  indebtedness  due  him. 

Article  3339a  of  Sayles*  Civil  Statutes,  upon  which  defendant  in  error 
bases  his  claim  of  lien  and  which  is  section  1  of  chapter  151  of  General 
Laws  of  1897,  reads  as  follows:  "Whenever  any  clerk,  accountant,  book- 
keeper, artisan,  craftsman,  factory  operative,  mill  operative,  mechanic, 
quarryman  or  common  laborer,  farm  hand,  male  or  female,  may  labor 
or  perform  any  service  in  any  office,  store,  saloon,  hotel,  shop,  mine, 
quarry,  manufactory  or  mill  of  any  character,  or  upon  any  farm,  under 
or  by  virtue  of  any  contract  or  agreement,  written  or  verbal,  with  any 
person,  employer,  firm,  corporation,  or  his,  her  or  their  agent  or  agents, 
receiver  or  receivers,  trustee  or  trustees,  in  order  to  secure  the  amount 
due  by  such  contract  or  agreement,  written  or  verbal,  the  hereinbefore 
mentioned  employees  shall  have  a  first  lien  upon  all  products,  machinery, 
tools,  fixtures,  appurtenances,  goods,  wares,  merchandise,  chattels  or 
thing  or  things  of  value  of  whatsoever  character  that  may  be  created  in 
whole  or  in  part  by  the  labor  of  such  persons,  or  necessarily  connected 
with  the  performance  of  such  labor  or  service,  which  may  be  owned  by 
or  in  the  possession  of  the  aforesaid  employer,  person,  firm  or  corporation, 
or  his,  her  or  their  agent  or  agents,  receiver  or  receivers,  trustee  or 
trustees;  provided,  that  the  lien  herein  given  a  farm  hand  shall  be  sub- 
ordinate to  the  landlord's  lien  now  provided  by  law." 

In  order  to  fix  a  lien  under  the  provisions  of  this  statute  it  must  be 
shown  that  the  person  claiming  such  lien  is  within  the  class  named  in 
the  statute,  and  that  the  labor  or  services  performed  by  such  person  was 
performed  under  *he  conditions  named  in  the  statute. 

It  mav  be  conceded  that  the  defendant  in  error  and  his  several  as- 
signors  are  within  the  class  named  in  the  statute,  but  unless  it  can  be 
held  that  the  labor  or  services  performed  by  them  was  performed  under 
the  conditions  named  in  the  statute  they  acquired  no  lien  to  secure  the 
amount  dje  them  for  such  labor. 

The  statute  only  gives  a  lien  to  the  class  of  persons  named  therein 
who  "may  labor  or  perform  service  in  any  office,  store,  saloon,  hotel, 
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shop,  mine,  quarry,  manufactory  or  mill  of  any  character,  or  upon  any 
farm,  etc."  While  this  statute  should  not  be  so  strictly  construed  as  to 
defeat  the  manifest  intent  of  the  Legislature,  it  should  not  be  construed 
so  as  to  give  a  lien  for  services  not  included  in  those  named  in  the  Act 
merely  because  such  services  are  apparently  as  much  entitled  to  protec- 
tion as  those  named.  We  think  the  term  "in  anv  manufactory  or  mill 
of  anv  character"  should  be  construed  to  mean  in  or  about  anv  such 
place,  and  the  laborer  performing  services  at  a  mill  and  in  immediate 
connection  with  its  operation  would  have  a  lien  for  such  services  if  per- 
formed outside  of  the  buildings  in  which  the  machinery  of  the  mill  is 
operated,  or  the  actual  business  of  the  mill  carried  on,  but  we  do  not 
think  that  the  lien  is  given  when  the  services  for  which  the  lien  is  claimed 
are  wholly  performed  at  a  place  miles  distant  from  the  mill  and  have 
no  immediate  connection  with  the  actual  operation  of  the  mill,  though 
thev  mav  be  in  furtherance  of  the  business  of  the  mill.  In  the  instant 
case  the  defendant  in  error  and  his  assignors  were  not  working  for  the 
owner  of  the  mill,  and  their  services  were  performed  in  a  different  county 
and  many  miles  distant  from  the  mill,  and  we  think  it  would  be  judicial 
legislation  for  the  courts  to  say  that  they  are  entitled  to  a  lien  which  the 
statute  onlv  gives  to  secure  compensation  for  services  performed  "in  a 
mill." 

If  the  contention  of  the  defendant  in  error  is  sound,  then  one  who 
labors  in  picking  cotton  belonging  to  the  owner  of  a  cotton  gin  or  factory, 
such  labor  being  performed  on  a  farm  distant  from  the  cotton  gin  or 
mill,  would  be  given  a  lien  under  this  statute  for  labor  performed  "in 
the  mill,"  because  the  cotton  so  picked  was  intended  for  manufactory  in 
said  cotton  mill  and  was  so  used.    The  statute  can  not  be  so  construed. 

There  may  be  no  sound  reason  for  giving  a  lien  to  those*  who  work  in 
the  mill  and  denying  it  to  persons  who  perform  services  at  some  other 
place  for  the  benefit  of  and  in  furtherance  of  the  business  of  the  mill,  but 
the  law  is  so  written  and  it  is  for  the  Legislature  and  not  for  the  courts 
to  correct  this  inequality,  if  it  be  one. 

Such  being  our  conclusion  on  this  question  it  is  unnecessary  to  discuss 
the  other  assignments  of  error  presented  in  brief  of  plaintiff  in  error. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  judgment  here  rendered  for  plaintiff  in  error,  and  it  is 
so  ordered. 

Reversed  and  rendered. 


F.  B.  Lander  et  al.  v.  County  of  Victoria  et  ax. 

Decided  October  29,  1910. 

1.  —  Governmental   Agency  —  Power  of  Legislature  to  Change  —  Public 
School  Property. 

The  Legislature  has  the  power  to  change  at  will  a  mere  governmental 
agency  holding  public  property  for  a  governmental  purpose,  such  as  public 
school  property.    There  can  be  no  vested  right  in  a  governmental  agency. 


1910.1  Lander  v.  County  of  Victoria.  481 


2. — Same — Title  to  School  Property — Constitutional  Law. 

Where,  at  a  time  when  there  were  no  independent  school  districts,  prop- 
erty had  been  conveyed  to  the  superintendent  of  public  schools  of  a  county  and 
his  successors  in  office,  for  the  benefit  of  the  public  schools  of  the  entire  county, 
a  subsequent  Legislature  would  have  the  right,  when  creating  an  independent 
school  district,  in  which  said  property  was  situated,  to  divest  the  title  out  of 
the  county  superintendent  and  vest  the  same  in  the  board  of  school  trustees 
for  the  independent  school  district. 

Appeal  from  the  District  Court  of  Victoria  County.  Tried  below 
before  Hon.  John  M.  Green. 

Proctor,  Vandenberge,  Crain  &  Lewright,  for  appellants. 

No  brief  for  appellees. 

McMEANS,  Associate  Justice. — The  following  statement  of  the 
nature  and  result  of  the  suit  and  of  the  material  facts  proved  on  the 
trial,  made  by  appellants  in  their  brief,  is  adopted.  No  briefs  for  ap- 
pellees have  been  filed  in  this  court. 

Appellants,  F.  B.  Lander,  J.  K.  Hexter,  H.  E.  Bathbone,  A.  M.  Mc- 
Faddin,  J.  D.  Mitchell,  Albert  Ernst  and  I.  A.  Heath,  constituting  the 
board  of  trustees  of  the  Victoria  Independent  School  District,  for  the 
purpose  of  removing  cloud  from  title  to  certain  realty  in  the  city  of  Vic- 
toria known  as  lots  numbered  three  and  four  in  block  fifty-seven,  in- 
stituted this  suit  against  appellees,  the  county  of  Victoria,  I.  E.  Ratcliff, 
county  superintendent  of  public  instruction  of  Victoria  County,  Mrs. 
Catherine  M.  Brownson,  Mrs.  Ethel  Burns  and  her  husband,  B.  B. 
Burns,  and  John  M.  Brownson,  Jr.,  as  representatives  and  devisees  of 
John  M.  Brownson,  deceased,  and  also  one,  Edward  S.  Roberts,  and  his 
unknown  heirs. 

Mrs.  Catherine  M.  Brownson,  as  sole  independent  executrix  and  one 
of  the  three  devisees  of  John  M.  Brownson,  deceased,  entered  appear- 
ance and  joined  in  plaintiffs'  prayer  that  the  title  of  the  latter  be  quieted. 
The  other  devisees  of  John  M.  Brownson,  deceased,  John  M.  Brownson, 
Jr.,  and  Mrs.  Ethel  Burns,  joined  by  her  husband,  likewise  appeared  and 
made  similar  prayer.  Edward  S.  Roberts  and  his  unknown  heirs  were 
cited  by  publication,  and  were  represented  by  an  attorney  appointed  by 
the  court,  who  filed  answer  for  them.  Appellees,  the  county  of  Victoria 
and  I.  E.  Ratcliff,  superintendent  of  public  instruction,  filed  separate 
answers,  each  setting  up  the  contention  that  the  property  involved  in  the 
suit  was  originally  conveyed  by  John  M.  Brownson  for  the  benefit  of 
the  public  schools  of  the  entire  county  of  Victoria,  and  asked  for  judg- 
ment to  such  effect. 

There  was  a  trial  before  the  court  without  a  jury,  and  judgment  that 
appellants  take  nothing  by  their  suit,  with  an  express  finding  that  the 
title  to  said  property  "was  in  appellee,  I.  E.  Ratcliff,  county  superin- 
tendent of  public  instruction  of  Victoria  County,  and  his  successors  in 
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office,  in  trust  for  the  use  and  benefit  of  all  the  children  of  Victoria 
County  of  scholastic  ages,"  and  that  the  Act  of  the  Legislature  of  Texas 
creating  the  Victoria  Independent  School  District  "could  not  have  the 
effect  to  vest  any  title  to  said  property  in  the  board  of  trustees  of  said 
district."  It  was,  therefore,  decreed  by  the  court  that  appellants  take 
nothing  by  reason  of  their  suit,  and  appellees  were  given  judgment  for 
costs.     From  this  judgment  appellants  have  perfected  this  appeal. 

There  was  no  issue  whatever  as  to  the  facts  of  this  case,  namely: 

First:  That  appellants  were  the  duly  elected  and  qualified  board  of 
trustees  of  the  Victoria  Independent  School  District. 

Second:  That  this  property  was  situate  in  the  city  of  Victoria,  and 
within  said  district. 

Third :  That  the  Victoria  Independent  School  District  had  a  scholastic 
population  of  over  five  hundred,  and  was  maintaining  a  system  of  public 
free  schools,  and  the  only  system  of  public  free  schools  in  said  district. 

Fourth:  That  John  M.  Brownson,  now  deceased,  was  the  common 
source  of  title. 

Fifth :  That  while  the  owner  of  this  property,  said  John  M.  Brown- 
son  on  the  2d  day  of  January,  1871,  conveyed  all  of  his  property  to  John 
W.  Stayton  and  Samuel  C.  Lackey,  assignees. 

Sixth:  That  on  the  26th  day  of  April,  1875,  John  W.  Stayton  and 
Samuel  C.  Lackey,  as  assignees  of  Brownson,  conveyed  the  property  in- 
volved in  this  suit  by  deed  to  "Edward  S.  Roberts,  superintendent  of 
public  schools  for  the  county  of  Victoria,  and  his  successors  in  office"  and 
at  the  time  of  said  convevance  Roberts  held  said  indicated  office.  The 
deed  is  set  out  in  full  in  the  statement  of  facts,  and  by  no  further  ex- 
pression defines  the  use  or  purpose  of  this  conveyance.  The  habendum 
and  tenendum  clause  is,  however,  to  "Roberts  and  his  successors  in  office 
and  their  assigns  forever,"  and  not  to  Roberts,  his  heirs  and  assigns. 
The  deed  recites  a  consideration  of  two  hundred  dollars,  paid,  but  there 
was  no  proof  adduced  as  to  the  truth  of  said  recital,  or  as  to  the  true 
consideration  of  the  deed. 

Seventh:  That  this  conveyance  was  expressly  authorized  by  Brown- 
son, and  was  made  at  his  special  instance  and  request. 

Eighth:  That  there  never  had  been  on  said  property  any  school 
building  of  any  nature,  and  same  had  never  been  used  for  school  pur- 
poses at  any  time  whatsoever. 

Ninth :  That  Ratcliff  held  the  office  of  county  superintendent  of  pub- 
lic instruction  for  Victoria  County. 

Tenth:  That  Mrs.  Catherine  M.  Brownson  was  sole  independent 
executrix  of  the  will  of  John  M.  Brownson,  deceased,  and  that  said  Mrs. 
Catherine  M.  Brownson  was  the  widow,  and  Mrs.  Ethel  Burns  the 
adopted  daughter,  and  John  M.  Brownson,  Jr.,  the  adopted  son,  of  the 
said  John  M.  Brownson,  deceased,  and  said  three  persons  were  the  sole 
devisees  under  the  will  of  John  M.  Brownson,  who  died  January  6,  1906, 
and  said  will  was  duly  probated. 

Eleventh:     That  the  whereabouts  of  Roberts  was  unknown,  and  it 


1910.]  Landek  v.  County  of  Victoria.  483 

was  not  known  whether  he  was  living  or  dead,  and  that  service  had  been 
duly  had  by  publication  upon  him*  and  his  unknown  heirs. 

The  Victoria  Independent  School  District  was  created  by  an  Act  of 
the  Legislature  approved  May  1,  1899,  and  appearing  in  the  Acts  of  the 
Twenty-sixth  Legislature,  pages  151-156 ;  also  Gammers  Laws  of  Texas, 
Vol.  11,  pp.  151-156. 

The  territorial  extent  of  this  district  was  co-extensive  with  the  original 
four-leagues  grant  to  the  town  of  Victoria,  and  these  two  lots  were  situate 
in  the  city  of  Victoria  and  on  said  four-leagues  grant. 

Section  23  of  this  Act  of  May  1,  1899,  reads  as  follows:  "The  abso- 
lute title  to  all  property  within  the  Victoria  Independent  School  District, 
as  hereby  established,  of  right  belonging  to  the  use  of  the  public  free 
schools,  from  whatever  source  deraigned  or  in  whomsoever  the  recorded 
or  unrecorded  title  thereof  may  be  vested,  shall,  upon  passage  of  this 
Act,  vest  in  the  board  of  trustees  of  said  district  hereinbefore  named 
and  their  sucessors  in  office." 

Section  5  of  this  Act,  provides :  "The  board  of  trustees  of  said  dis- 
trict shall  manage  and  control  the  public  free  schools  within  said  district 
to  the  exclusion  of  every  other  authority,  excepting  in  so  far  as  the  State 
Superintendent  of  Education,  the  State  Board  of  Education,  or  the 
County  Judge,  or  County  School  Superintendent  of  Victoria  County,  may 
be  vested  with  general  supervisory  authority  to  instruct  said  board." 

Section  24  of  the  Act  gives  the  board  of  trustees  of  this  Independent 
School  District  power  "in  their  discretion"  to  sell  or  exchange  "any 
public  property  belonging  to  the  district  and  within  the  district  or  out 
of  it,  not  desirable  to  be  retained  for  the  use  of  the  public  schools,"  au- 
thorizing execution  of  deeds,  etc. 

Appellants  seek  a  reversal  of  the  judgment  of  the  court  below  upon 
two  assignments  of  error,  which  are  grouped  and  which  are  as  follows : 

"The  court  erred  in  denying  appellants  any  relief,  and  in  rendering 
judgment  against  appellants,  since  the  title  to  the  property  involved  in 
this  suit  was  in  appellants  as  trustees  of  the  Victoria  Independent  School 
District,  and  none  of  the  appellees  had  any  proper  right,  title  or  claim 
thereto,  and,  consequently,  appellants  were  entitled  to  judgment  quiet- 
ing their  title." 

"The  court  erred  in  holding  that  the  Act  of  the  Legislature  of  Texas, 
approved  May  1,  1899,  could  not  have  the  effect  to  vest  the  title  to  the 
property  involved  in  this  suit  in  appellants  as  trustees  of  the  Victoria 
Independent  School  District,  and  that  said  title  was,  therefore,  not  in 
appellants,  but  was  in  appellee  Ratcliff,  county  superintendent  of  public 
instruction  of  Victoria  County,  for  the  use  and  benefit  of  all  the  school 
children  of  Victoria  County  of  the  scholastic  ages;  said  ruling  of  the 
court  below  being  plain  error,  first,  because  the  court  flatly  refused  to 
give  effect  to  a  valid  Act  of  the  Legislature,  especially  to  section  23  of 
the  Act  of  May  1,  1899;  and,  second,  because  the  effect  of  said  ruling 
of  the  court  is  to  wholly  defeat  any  use  of  the  property  for  any  public 
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school  purposes  whatever,  or  any  sale  of  the  property  and  application  of 
the  proceeds  for  any  public  school  purposes  whatever. 

Under  these  assignments  appellants  present  several  propositions,  none 
of  which,  with  the  exception  of  the  eighth,  in  the  view  we  take,  need  be 
considered.    The  eighth  proposition  is  as  follows: 

"The  correct  view  of  this  case,  however,  is,  that  section  23  of  the  Act 
of  May  1,  1899,  creating  the  Victoria  Independent  School  District,  in 
vesting  the  title  to  this  property  in  the  board  of  trustees  of  the  Victoria 
Independent  School  District,  is  a  mere  instance  of  legislative  action 
changing  a  governmental  agency,  and  it  is  always  permissible  for  the 
Legislature  to  change  at  will  any  governmental  agency  holding  prop- 
erty for  a  governmental  purpose." 

In  support  of  this  proposition  appellants  cite  the  City  of  Victoria  v. 
Victoria  County,  100  Texas,  451 ;  Weekes  v.  City  of  Galveston,  21  Texas 
Civ.  App.,  102  (51  S.  W.,  544) ;  Baker  v.  Dunning,  77  Texas,  28;  note 
to  case  of  Mt.  Hope  Cemetery  Assn.  v.  Boston,  35  Am.  St.,  539 ;  Com- 
missioners of  Laraime  Co.  v.  Commissioners  of  Albany  Co.,  92  XT. 
S.,  307. 

Appellants  argue  that  the  title  to  this  property  was  in  Roberts  and 
his  successors  in  office,  but  that,  of  course,  same  was  a  qualified  fee  and 
not  a  fee  simple ;  that  the  board  of  trustees  of  the  Victoria  Independent 
School  District  are,  so  far  as  the  use  of  the  particular  property  conveyed 
by  this  deed  is  concerned,  the  successor  of  Roberts;  that  at  the  time  the 
deed  was  executed  Roberts  had  a  limited  supervisory  control  over  public 
schools  situated  in  the  town  of  Victoria,  whereas  under  the  present  law 
in  force  Ratcliff  has  no  such  authority,  same  being  specially  denied  to 
him  not  only  by  section  5  of  the  Act  creating  the  Victoria  Independent 
School  District,  and  section  68  of  the  public  school  Act  of  1905,  but  also 
by  section  37  of  the  Act  of  1907  defining  the  duties  of  the  very  office  that 
Ratcliff  holds,  which  latter  section  provides  that  he  shall  have  no  con- 
trol over  such  independent  school  district  as  the  Victoria  Independent 
School  District;  that  therefore  Ratcliff  could  not  be  "a  successor  in 
office"  of  Roberts  within  the  purview  of  the  deed  inasmuch  as  Ratcliff 
can  not  exercise  any  control  or  supervision  of  the  property,  and  control 
and  supervision  are  essential  constituents  of  any  trusteeship;  and  that 
the  board  of  school  trustees  of  the  Victoria  Independent  School  District, 
being  the  only  body  having  express  and  exclusive  control  of  all  schools 
situated  in  the  district,  is  the  only  body  that  could  exercise  the  powers 
in  reference  to  the  public  schools  of  Victoria,  where  the  property  is  situ- 
ated, that  Roberts  could  exercise  when  the  deed  was  made  to  him. 

This  argument,  while  it  appears  to  us  to  be  sound,  is,  in  the  view  we 
take,  largely  immaterial,  inasmuch  as  it  is  plain  that  Roberts  did  not 
take  title  to  the  property  in  fee  simple,  but  only  took  the  title  as  a  mere 
governmental  agency.  The  principle  seems  to  be  firmly  established  in 
this  State  that  the  Legislature  has  ample  authority  to  change  at  will  a 
mere  governmental  agency  holding  public  property  for  a  governmental 
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purpose,  and  it  must  be  held  that  the  property  in  controversy  was  held 
for  a  public  purpose. 

The  case  of  the  City  of  Victoria  v.  the  County  of  Victoria,  above  cited, 
is  in  point.  In  that  case  there  were  certain  squares  that  had  been  laid 
off  in  the  old  colonial  town  of  Victoria  fpr  certain  purposes,  the  par- 
ticular square,  title  of  which  was  involved,  being  a  public  square  dedi- 
cated for  municipal  purposes.  At  the  time  these  squares  were  laid  off 
there  was  the  municipality  of  Victoria,  and  the  town  of  Victoria  in  the 
municipality  of  Victoria.  Upon  the  change,  from  the  Spanish  system 
of  municipalities  and  municipal  towns  to  the  English  system  of  counties 
and  county  seats,  wrought  by  the  adoption  of  the  Constitution  of  1836, 
a  question  arose  as  to  whether  the  county  of  Victoria  or  the  town  of  Vic- 
toria should  be  considered  the  successor  of  the  municipality  of  Victoria 
in  so  far  as  the  title  to  the  square  was  concerned.  The  county  contended 
that  it  was  the  successor  of  the  municipality  and  was  the  successor  in 
title  of  the  municipality,  and  the  city  contended  that  it  was  the  successor. 
The  Supreme  Court  held  that  it  was  unnecessary  to  decide  the  question, 
though  there  was  an  intimation  that  the  county  was  probably  the  suc- 
cessor, but  that  as  the  square  in  question  was  a  public  square,  dedicated 
for  a  public  purpose,  the  Legislature  had  power  to  select  the  govern- 
mental agency  to  hold  this  public  square ;  that  the  Legislature  had  done 
this,  and  had  selected  the  town  by  the  Act  of  1841,  under  which  a  patent 
was  issued  to  the  county  of  Victoria,  which  Act  and  patent  the  court 
held  covered  this  square,  along  with  other  property.  The  Supreme 
Court  further  declared  that  even  if  the  county  of  Victoria  was  a  suc- 
cessor to  the  municipality,  it  could  only  be  a  successor  in  the  mere  hold- 
ing of  property  for  a  governmental  purpose,  and  that  the  Legislature 
was  at  liberty  to  withdraw  such  agency  from  the  county  and  confer  it 
upon  the  town  of  Victoria,  as  it  had  seen  fit  to  do  by  the  Act  of  1841. 

Applying  the  principles  laid  down  in  that  case  to  the  facts  of  this,  we 
conclude  that  by  section  23  of  the  Act  of  May  1,  1899,  creating  the  Vic- 
toria Independent  School  District,  the  Legislature  intrusted  to  an  ex- 
istent and  appropriate  governmental  agency  properties  which  had  been 
conveyed  for  a  governmental  purpose  to  another  governmental  agency, 
the  superseded  agency  having  been  rendered  inappropriate  by  change  in 
the  law.  We  think  there  can  be  no  vested  right  in  a  governmental  agency, 
and  that  there  is  no  constitutional  inhibition  upon  the  powers  of  the 
Legislature  to  vest,  as  it  did,  the  title  to  the  lots  in  controversy  in  the 
board  of  school  trustees  of  the  Victoria  Independent  School  District. 
The  judgment  of  the  court  below,  upon  the  facts  stated,  should  have  been 
for  appellants;  and  for  this  reason  the  judgment  of  the  District  Court 
is  reversed  and  judgment  here  rendered  for  appellants. 

Reversed  and  rendered. 
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H    S.  Rogers  v.  D.  W.  McMillen. 

Decided  October  29,  1910. 

1. — Broker — Contract — Commissions — Pleading  and  Proof — Variance. 

An  allegation  that  plaintiff  procured  a  purchaser  who  was  ready,  able 
and  willing  to  buy  a  certain  tract  of  land,  is  not  supported  by  proof  simply 
that  plaintiff  procured  a  purchaser  who  said  he  would  buy  the  land  provided 
his  wife  was  willing  to  live  on  it. 

2. — Same — Performance  of  Contract — Insufficient  Proof. 

Testimony  that  a  party  to  whom  a  land  agent  had  first  shown  a  tract  of 
land  afterwards  bought  the  same  directly  from  the  owner  at  a  less  price  than 
the  agent  asked,  would  not  support  an  allegation  that  said  party  was  ready, 
able  and  willing  to  pay  the  higher  price  asked  by  the  agent,  and  that  a  sale 
by  him  would  have  been  consummated. 

ON   MOTION   FOB   BEHEABING. 

3. — Same — Obstructing  Sale. 

When  the  consummation  of  a  sale  of  land  by  his  principal  is  prevented 
by  the  act  of  the  agent  in  levying  a  writ  of  attachment  on  the  land,  the  agent 
is  not  entitled  to  commissions  either  on  a  sale  negotiated  by  himself  or  by  his 
principal. 

Appeal  from  the  County  Court  of  Parmer  County.  Tried  below  be- 
fore Hon.  E.  W.  Connell. 

Carl  Qilliland,  for  appellant. 

Crudgington  &  Umphres,  for  appellee. 

DUNKLIN,  Associate  Justice. — H.  S.  Rogers,  defendant  in  the 
trial  court,  has  appealed  from  a  judgment  in  favor  of  D.  W.  McMillen, 
plaintiff,  for  the  sum  of  six  hundred  and  forty  dollars.  For  cause  of 
action  plaintiff  alleged  that  he  was  employed  by  defendant  to  procure  a 
purchaser  for  one  hundred  and  sixty  acres  of  land  belonging  to  the 
latter,  and  that  as  a  part  of  the  contract  of  employment  it  was  agreed 
that  the  compensation  which  plaintiff  should  receive  for  any  sale  which 
plaintiff  might  negotiate  would  be  the  excess  in  the  selling  price  over  and 
above  sixteen  dollars  per  acre.  It  was  further  averred  that  plaintiff  pro- 
cured a  purchaser  in  one,  Amos  Hart,  who  was  ready,  willing  and  aole 
to  purchase  the  land  and  pay  therefor  twenty-two  dollars  per  acre,  but 
that  defendant  refused  to  execute  a  deed  to  the  purchaser  upon  those 
terms,  and  thereby  defendant  had  become  liable  to  pay  plaintiff  nine 
hundred  and  sixty  dollars,  for  which  amount  a  recovery  was  sought. 

The  evidence  showed  without  controversy  that  plaintiff  was  employed 
by  defendant  to  procure  a  sale  of  the  land  upon  the  terms  alleged ;  that 
through  the  efforts  of  plaintiff  and  his  agents  Hart  was  induced  to  look 
at  the  land  with  a  view  to  a  purchase.  After  an  inspection  of  it  he  agreed 
to  buy  it  if  his  wife  would  agree  to  live  upon  it.  While  waiting  to  learn 
whether  or  not  his  wife  was  willing  so  to  do,  Hart  agreed  with  defendant 
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through  another  agent  to  purchase  the  land  for  twenty  dollars  per  acre, 
making  a  cash  payment  to  defendant  at  the  time  of  the  agreement  of 
five  hundred  dollars.  Pending  a  consummation  of  this  sale  plaintiff 
procured  the  levy  of  a  writ  of  attachment  on  the  land,  issued  in  this  suit, 
and  by  reason  of  this  action  on  his  part  Hart  refused  to  close  the  trade 
until  the  levy  of  the  writ  was  released. 

Upon  evidence  establishing  these  facts,  the  trial  court  instructed  the 
jury  peremptorily  to  return  a  verdict  in  plaintiff's  favor  for  six  hundred 
and  forty  dollars.  This  proof  did  not  support  the  cause  of  action  alleged 
in  plaintiffs  petition.  We,  at  least,  doubt  plaintiff's  right  to  recover 
commissioos  on  a  sale  the  consummation  of  which  he  has  defeated  by 
the  levy  of  the  writ  of  attachment.  Besides,  the  services  for  which  he 
alleged  defendant  owed  him  nine  hundred  and  sixty  dollars  were  for 
procuring  a  purchaser  ready,  willing  and  able  to  pay  twenty-two  dollars 
per  acre  for  the  land,  and  even  if  it  could  be  said  that  his  efforts  to  sell 
were  the  procuring  cause  of  the  offer  made  by  Hart  to  purchase  at  the 
price  of  twenty  dollars  per  acre,  proof  of  that  fact  would  not  support 
the  allegation  that  Hart  was  willing  to  pay  twenty-two  dollars  per  acre 
for  the  land. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

ON   MOTION   FOR  BEHEARING. 

Plaintiff's  original  petition  was  improperly  copied  in  the  transcript 
and  through  inadvertence  we  referred  to  it  as  the  petition  upon  which 
the  suit  was  tried,  instead  of  the  amended  petition,  a  copy  of  which  is 
also  included  in  the  transcript. 

There  was  no  variance  between  the  proof  and  the  contract  alleged  in 
the  latter  pleading,  and  what  we  said  in  our  former  opinion  upon  that 
question  was  inapplicable  to  the  case  as  pleaded  in  the  amended  petition. 

However,  as  shown  in  our  former  opinion,  the  failure  of  defendant  to 
consummate  the  proposed  sale  to  Hart  at  twenty  dollars  per  acre  has 
been  prevented  solely  by  the  acts  of  plaintiff  in  levying  the  writ  of  at- 
tachment, and  for  this  reason,  independent  of  any  other,  the  trial  court 
erred  in  rendering  judgment  in  plaintiff's  favor.  Furthermore,  the 
fact  that  plaintiff  was  made  the  exclusive  agent  of  defendant  to  sell  the 
property  would  make  no  difference.  19  Cyc,  267;  Mechem  on  Agency, 
sec.  965.    Behearing  denied. 

Reversed  and  remanded. 


Gid  Jowell  v.  D.  M.  Coffee. 

Decided  October  29.  1910. 

1. — District  Courts — Special  Terms — Statute  Construed. 

A  failure  to  comply  with  the  preliminaries  prescribed  by  the  statute  in 
the  matter  of  ordering  and  holding  special  terms  of  District  Courts  will  ren- 
der such  terms  null  and  void. 
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2. — Same. 

The  Act  of  the  29th  Legislature  (Gen.  Laws,  1905,  page  116)  concerning 
the  ordering  and  holding  special  terms  of  the  District  Courts,  is  not  in  conflict 
with  articles  1114,  1115  and  1116  of  the  Revised  Statutes;  hence  the  require- 
ment in  article  1114  that  the  order  of  the  district  judge  convening  a  special 
term  of  such  court  shall  state  the  length  of  time  deemed  necessary  for  the  hold- 
ing of  such  special  term,  and  the  requirement  of  articles  1115  and  1116  that 
notices  of  such  special  terms  shall  be  issued  by  the  clerk  and  posted  by  the 
sheriff,  are  in  force  and  effect,  and  a  failure  to  comply  with  said  requirements 
would  render  the  term  unlawful  and  the  proceedings  had  thereat  null  and  void. 

Appeal  from  the  District  Court  of  Swisher  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

Martin  £  Zimmermann  and  Randolph  &  Randolph,  for  appellant. — 
The  special  term  of  court  held  in  September,  1909,  was  void.  Art.  1114, 
Eev.  Stats.;  11  Cyc,  p.  726,  sec.  "A"  and  note  2  thereunder;  11  Cyc, 
pp.  727  and  730,  sec.  3;  Dunn  v.  State  (Ark.),  35  Am.  Dec,  66;  Toler 
v.  Commonwealth,  23  S.  W.,  347;  Lipari  v.  State,  19  Texas  Crim.  App., 
431;  Black's  Law  Die,  p.  1162,  Definition  of  "Term." 

L.  W.  Dalton,  Hendrix  &  Smith  and  Theodore  Mack,  for  appellee. — 
The  Act  of  1905,  29th  Leg.,  page  116,  under  which  the  term  was  held, 
gave  to  the  district  judge  power  and  discretion  to  convene  a  special  term 
at  any  time  to  be  fixed  by  him,  and  did  not  require  that  the  length  of 
the  term  be  set  forth  in  the  order  or  proclamation  convening  the  court. 
Its  omission  could  not  affect  the  legality  of  the  term  of  court.  Ex  parte 
Boyd,  96  S.  W.,  1079 ;  ex  parte  Young,  95  S.  W.,  98. 

DUNKLIN,  Associate  Justice. — The  judgment  from  which  this 
appeal  is  prosecuted  was  rendered  on  September  27,  1909,  at  a  special 
term  of  the  District  Court  of  Swisher  County.  This  special  term  was 
convened  pursuant  to  an  order  dated  September  17,  1909,  made  by  the 
district  judge,  reading  as  follows: 

"The  State  of  Texas,  September  17,  1909,  August  Term  of  the 

"County  of  Swisher.  District  Court  of  said  County,  1909. 

"It  appearing  to  the  court  that  there  will  not  be  sufficient  time  at  this 
term  of  the  court  to  try  certain  causes  now  pending  in  the  court,  for  the 
fact  that  this  term  of  court  under  the  law  ends  September  18,  1909,  and 
as  a  matter  of  right  and  justice  these  causes  should  not  be  continued 
for  six  months  or  until  the  next  regular  term  of  court.  It  therefore  being 
deemed  advisable  that  a  special  term  of  this  District  Court  of  this  county 
be  held  for  the  purpose  of  disposing  of  certain  cases  and  business  now 
pending  on  the  docket  of  this  court,  it  is  therefore  ordered  that  said 
special  term  be  called  to  convene  and  commence  on  September  27,  1909. 

"It  is  ordered  that  the  following  causes,  towit:  D.  M.  Coffee  v.  Gid 
Jowell,  No.  676;  J.  T.  Lemmon  v.  T.  B.  Bond,  No.  540,  be  and  are 
hereby  set  for  said  special  term  for  trial. 
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"It  being  shown  to  the  court  that  all  the  parties  plaintiff  and  defendant 
and  their  counsel  in  said  causes  are  in  open  court  and  are  fully  advised 
of  this  special  term  there  will  be  no  notices  served  on  them  by  the  clerk 
of  this  special  term ;  and  such  other  business  as  may  be  necessary  will  be 
disposed  of  at  said  special  term." 

Chapter  4,  title  28,  of  the  Revised  Civil  Statutes  provides  for  the  hold- 
ing of  special  terms  of  District  Courts,  and  the  following  three  articles 
appear  in  that  chapter : 

"Art.  1114.  Whenever  it  may  become  necessary,  in  the  opinion  of 
the  district  judge,  to  hold  a  special  term  in  any  county  in  his  district, 
he  shall  cause  to  be  entered  an  order  to  that  effect  upon  the  minutes  of 
a  regular  term  of  the  court  held  in  said  county,  and  in  said  order  shall 
appoint  the  time  for  the  holding  of  such  special  term  at  a  day  not  less 
than  thirty  days  after  the  adjournment  of  the  regular  term  at  which 
such  order  is  entered,  which  order  shall  state  the  length  of  time  deemed 
necessary  for  the  holding  of  such  special  term." 

"Art.  1115.  Upon  the  order  provided  for  in  the  foregoing  article  be- 
ing entered,  the  clerk  of  the  District  Court  of  such  county  shall  issue 
six  notices  containing  a  copy  of  order  of  the  court  entered,  and  also  the 
name,  style  and  number  of  each  case  appearing  upon  the  docket  of  said 
court  which  will  be  before  the  court  for  disposition  at  such  special  term, 
which  notice  and  copies  shall  be  under  seal  of  the  court." 

"Art.  1116.  The  sheriff  shall  post  the  true  copies  of  said  notice  at 
six  public  places  in  such  county,  one  of  which  shall  be  at  the  courthouse 
door,  and  shall  return  the  original  notice  to  the  special  term,  with  his 
return  thereon,  stating  the  manner  in  which  he  has  executed  the  same, 
which  notice  and  return  shall  be  entered  in  full  in  the  minutes  of  the 
court." 

By  the  Act  of  the  Twenty-ninth  Legislature,  1905,  page  116,  the  law 
for  holding  special  terms  of  the  District  Court  was  amended  in  the  fol- 
lowing language : 

"Section  1.  Where  it  may  become  advisable  in  the  opinion  of  the 
judge  of  the  district  in  which  any  county  in  the  State  of  Texas  may  be 
situated,  to  hold  a  special  term  or  terms  of  the  District  Courts  therein, 
such  special  term  or  terms  may  be  held." 

"Section  2.  The  judge  of  the  district  in  which  a  county  may  be  situ- 
ated, in  which  it  is  deemed  advisable  by  such  judge  that  a  special  term 
of  the  courts  should  be  held,  may  convene  such  special  term  of  the  courts 
at  any  time  which  may  be  fixed  by  him.  The  said  judge  may  appoint 
jury  commissioners  who  may  select  and  draw  grand  and  petit  jurors  in 
accordance  with  the  law ;  said  jurors  may  be  summoned  to  appear  before 
said  courts  at  such  time  as  may  be  designated  by  the  judge  thereof;  pro- 
vided that  in  the  discretion  of  the  judge  a  grand  jury  need  not  be  drawn 
or  impaneled." 

"Section  3.  The  grand  jury  selected  as  provided  for  in  the  preceding 
section  shall  be  duly  impaneled  and  proceed  to  the  discharge  of  its  duties 
as  at  a  regular  term  of  the  court." 
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"Section  4.  Any  person  indicted  by  the  grand  jury  impaneled  at  a 
special  term  of  the  courts  may  be  placed  upon  trial  at  said  special  term." 

"Section  5.  Nothing  herein  contained  shall  be  held  to  repeal  any 
part  of  the  provisions  of  chapter  4  of  title  28  in  the  Revised  Civil  Statutes 
of  Texas,  except  so  far  as  the  same  may  be  inconsistent  with  the  pro- 
visions in  this  Act." 

It  will  be  noted  that  in  article  1114  of  the  Revised  Civil  Statutes  copied 
above,  it  is  required  that  the  order  of  the  district  judge  convening  a 
special  term  »of  court  "shall  state  the  length  of  time  deemed  necessary  for 
the  holding  of  such  special  term";  and  by  articles  1115  and  1116  notices 
of  such  special  terms  are  required  to  be  issued  by  the  clerk  and  posted 
by  the  sheriff.  These  provisions  of  the  old  law  are  not  inconsistent 
with  any  of  the  terms  of  the  amendment  and,  therefore,  are  in  full  force. 
It  will  be  noted  that  the  order  of  the  district  judge  convening  the  special 
term  at  which  this  case  was  tried  did  not  contain  a  statement  of  the 
length  of  time  which  the  judge  deemed  necessary  for  the  holding  of  the 
special  term,  and  it  is  also  shown  by  the  record  that  the  requirements 
for  the  issuance  and  service  of  the  notices  provided  in  articles  1115  and 
1116,  were  not  complied  with, 

The  Legislature  having  provided  the  steps  necessary  for  the  holding 
of  a  special  term  of  court,  the  district  judge  was  without  lawful  author- 
ity to  hold  such  a  term  without  complying  with  the  preliminaries  pre- 
scribed, and  by  reason  of  the  failure  to  comply  with  the  requirements  of 
the  statute  in  the  particulars  noted  above,  the  judgment  was  invalid.  11 
Cyc,  pp.  727,  728  and  731,  and  authorities  therein  cited. 

Other  errors  assigned  will  not  be  discussed.    Reversed  and  remanded. 

'Reversed  and  remanded. 


T.  D.  Lipscomb  v.  S.  B.  Harwell  et  al. 

Decided  October  29,  1910. 

1. — Trial — Special  Issues — Verdict — Basis  of  Judgment. 

In  cases  submitted  upon  special  issues,  as  in  all  others  submitted  for 
the  determination  of  a  jury,  the  verdict  alone  constitutes  the  basis  of  the 
court's  judgment  upon  the  issues  submitted.  It  is  beyond  the  power  of  the 
court  to  enter  a  judgment  contrary  to  those  findings,  even  if  the  evidence  upon 
the  issues  is  undisputed. 

2. — Same — Special  Issues — Failure  of  Jury  to  Answer. 

No  judgment  can  be  rendered  in  a  case  tried  upon  special  issues  when  the 
jury  fails  to  answer  a  question  submitting  a  material  issue. 

Error  from  the  County  Court  of  Sherman  County.    Tried  below  be- 
fore Hon.  0.  J.  Ingham. 

Tatum  &  Tatum,  for  plaintiff  in  error. 

8.  B.  Harwell,  for  defendant  in  error. 
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SPEER,  Associate  Justice. — S.  B.  Harwell  instituted  this  suit  in 
the  County  Court  of  Sherman  County  to  recover  the  sum  of  four  hundred 
and  eighty  dollars  from  Joe  Williams,  T.  D.  Lipscomb  and  M.  W.  Harris, 
alleging  in  a  general  way  that  Lipscomb  and  Harris  were  the  owners  of 
certain  lands  which  they  had  employed  the  defendant  Williams  as  real 
estate  broker  to  sell,  agreeing  to  pay  him  the  usual  commissions  of  five 
per  cent,  and  that  he,  the  plaintiff,  at  the  instance  of  defendant  Williams 
and  upon  his  promise  to  divide  such  commissions  equally  with  him,  had 
furnished  a  buyer  for  such  lands. 

The  defendant  Lipscomb  answered  generally,  and,  specially,  that  he 
had  paid  his  co-defendant  Williams  the  sum  of  four  hundred  and  eighty 
dollars  in  full  settlement  of  such  commissions. 

The  case  was  tried  before  a  jury  upon  special  issues,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  against  Williams  for  the  sum  of  two 
hundred  and  forty  dollars,  and  in  favor  of  plaintiff  and  Williams  jointly 
against  the  defendant  Harris  for  the  sum  of  ninety-six  dollars,  and 
against  the  defendant  Lipscomb  for  the  sum  of  three  hundred  and  eighty- 
four  dollars.  The  defendant  Lipscomb  alone  prosecutes  this  writ  of 
error. 

Conclusions, — A  number  of  issues  were  submitted  to  the  jury  by  the 
court,  among  which  was  the  following:  "13th.  How  much  commission, 
if  any,  is  still  due  from  Harris  and  Lipscomb,  or  either  of  them,  on  ac- 
count of  the  sales  of  the  land  to  Bell  and  Egolf  ?"  And  again,  among 
special  issues  submitted  at  the  request  of  plaintiff  in  error,  was  the  fol- 
lowing: "3rd.  Did  T.  D.  Lipscomb  and  M.  W.  Harris  tender  to  the 
defendant  Joe  Williams  their  note  for  four  hundred  and  eighty  dollars, 
after  the  sales  alleged  by  the  plaintiff,  as  a  full  settlement  of  all  com- 
missions due  by  them  to  said  Joe  Williams  on  account  of  said  alleged 
sales  ?  Answer  yes  or  no."  To  each  of  these  questions  the  jury  answered 
that  they  disagreed. 

The  answers  to  other  issues  indicated  that  Lipscomb  and  Harris  had 
given  Williams  their  note  for  four  hundred  and  eighty  dollars  on  ac- 
count of  this  transaction  and  that  it  had  been  fully  paid.  It  will  thus 
be  seen  that  the  jury  to  whom  were  submitted  the  material  issues  of  fact 
in  this  case  failed  to  find  upon  one  of  them,  and  this  failure  is  necessarily 
fatal  to  any  judgment  whatever  as  to  those  parties  interested  in  that 
issue. 

In  cases  submitted  upon  special  issues,  as  upon  all  others  submitted 
for  the  determination  of  a  jury,  the  verdict  alone  constitutes  the  basis 
for  the  court's  judgment,  at  least  as  to  those  issues  which  are  submitted 
for  the  jury's  determination.  It  is  beyond  the  power  of  the  court  to 
enter  a  judgment  contrary  to  those  findings,  even  if  the  evidence  is  un- 
disputed upon  that  issue.  Ablowich  v.  Greenville  Natl.  Bank,  95  Texas, 
429.  Whether  or  not  the  four  hundred  and  eighty  dollars  paid  to  Wil- 
liams was  in  full  settlement  of  all  demands  against  Lipscomb  and  Harris 
was  an  issue  under  the  pleadings  and  should  have  been  decided  by  the 
jury  before  the  court  was  authorized  to  enter  any  judgment  upon  it. 
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This  necessarily  reverses  the  case  as  between  defendant  in  error  Harwell 
and  Williams  as  plaintiffs  and  plaintiff  in  error  Lipscomb  and  Harris, 
but  the  judgment  in  favor  of  defendant  in  error  Harwell  against  Joe 
Williams  for  two  hundred  and  forty  dollars  (one-half  the  four  hundred 
and  eighty  dollars  paid  by  Lipscomb  and  Harris  to  Williams)  is  in  no 
manner  disturbed.     Reversed   and  remanded. 

Affirmed  in  part  and  reversed  and  remanded  in  part 


Sallie  Stone  et  al.  v.  J.  W.  Stitt,  Trustee. 

Decided  October  29,  1910. 

1. — Debtor  and  Creditor — Resulting  Trust — Basis  of  Credit — Estoppel. 

In  the  absence  of  evidence  tending  to  show  that  the  equitable  owner  of 
land  knew  that  the  title  to  certain  property,  which  had  been  bought  with  her 
separate  funds,  was  in  the  name  of  a  certain  merchant  and  not  in  her  own 
name,  or  that  said  merchant  was  using  the  same  as  a  basis  of  credit;  and  in 
the  absence  of  evidence  that  any  credit  had  in  fact  been  extended  to  said  mer- 
chant by  reason  of  his  apparent  ownership  of  said  land,  it  was  reversible  error 
for  the  trial  court  to  permit  the  introduction  in  evidence  of  a  statement  by 
said  merchant  of  his  assets,  including  the  land  in  controversy,  as  a  basis  of 
credit  and  in  submitting  to  the  jury  the  issue  of  estoppel  as  against  the 
equitable  owner. 

2. — Same — Execution  of  Trust — Prior  Bight. 

Where  the  holder  of  the  legal  title  to  land  conveys  the  same  to  the 
equitable  owner  in  compliance  with  his  promise  so  to  do,  before  the  creditors 
of  the  former  acquire  any  lien  upon  or  interest  in  the  land,  such  creditors 
can  not  set  side  the  conveyance  in  the  absence  of  acts  and  facts  which  would 
estop  the  equitable  owner. 

3. — Evidence — Ex  parte  Statement  of  Bankrupt. 

The  ex  parte  statements  of  a  bankrupt  before  a  referee  in  bankruptcy 
are  not  admissible  in  evidence  against  one  claiming  title  to  a  part  of  the 
bankrupt  estate. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried  below 
before  Hon.  D.  B.  Hill. 

W.  R.  McGill  and  Barcus  &  North,  for  appellants. — An  ex  parte  state- 
ment made  by  a  party  in  a  bankruptcy  proceeding  can  not  be  used  in  a 
subsequent  case  against  a  co-defendant  in  such  case  who  was  not  a  party 
in  such  bankruptcy  proceedings.  Bracken  v.  Neill,  15  Texas,  114; 
Bchan  v.  Long,  30  S.  W.,  380 ;  Ellis  v.  Le  Bow,  71  S.  W.,  576. 

Xo  evidence  was  offered  attempting  to  show  that  W.  H.  Stone  had  used 
the  property  as  a  basis  of  credit  or  that  any  credit  had  ever  been  extended 
to  him  by  reason  of  the  fact  that  the  propertv  was  in  his  name,  or  that 
Mrs.  Stone  knew  the  property  was  in  W.  H.  Stone's  name,  and  the  court 
erred  in  submitting  that  issue  to  the  jury,  because  no  evidence  was  offered 
in  support  of  same  that  would  support  a  judgment.  Waxahachie  Xatl. 
Bank  v..Beilharz,  62  S.  W.,  743;  Grigsby  v.  Peak,  57  Texas,  151 ;  Grigsby 
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v.  Caruth,  57  Texas,  269 ;  Thomas  v.  Groesbeck,  40  Texas,  536 ;  Belton 
C.  Co.  v.  Belton  Brick  Mfg.  Co.,  64  Texas,  339. 

N.  J.  Wade  and  Carl  GiUiland,  for  appellee. 

COSTNEB,  Chief  Justice.— This  suit  was  instituted  by  J.  W.  Stitt 
as  trustee  in  bankruptcy  of  Will  H.  Stone  to  set  aside  a  deed  made  by 
the  latter  to  his  mother,  Mrs.  Sallie  Stone,  on  the  14th  day  of  March, 
1903,  conveying  certain  lots  in  the  town  of  Hereford.  Appellee  alleged 
that  the  transfer  was  fraudulent  in  that  it  had  been  made  with  intent 
to  defraud  the  creditors  of  the  said  Will  H.  Stone,  and  he  prayed  for 
cancellation  of  the  conveyance.  A  more  complete  statement  may  be 
found  in  the  opinions  on  two  former  appeals  in  this  case.  (See  47 
Texas  Civ.  App.,  93  (103  S.  W.,  1192),  and  121  S.  W.,  188.) 

On  the  last  trial  Mrs.  Sallie  Stone  pleaded,  among  other  things,  that 
the  lots  in  controversy  had  been  purchased  with  her  separate  money; 
that  they  were  and  ever  had  been  of  right  her  property  although  the 
deeds  had  been  taken  in  the  name  of  Will  H.  Stone ;  that  as  soon  as  she 
ascertained  the  fact  that  the  title  stood  in  the  name  of  Will  H.  Stone, 
she  procured  the  execution  of  the  conveyance  in  controversy  in  discharge 
of  the  trust  under  which  Will  H.  Stone  had  held  the  legal  title. 

By  a  second  trial  amendment  filed  after  the  case  had  gone  to  trial, 
appellee  specially  pleaded  that  "during  the  time  the  title  was  still  in 
the  name  of  Will  H.  Stone,  the  said  Will  H.  .Stone  was  engaged  in  the 
mercantile  business  in  the  citv  of  Hereford  and  the  claims  of  creditors 
represented  by  plaintiff  were  contracted  on  the  credit  and  financial  stand- 
ing of  the  said  Will  H.  Stone ;  that  the  said  Sallie  Stone  should  not  be 
heard  on  her  plea  of  resulting  trust  because  plaintiff  says  that  if,  as 
alleged  by  her,  the  said  lots  were  purchased  and  paid  for  by  her  out  of 
her  separate  means,  that  she  had  full  knowledge  and  notice  of  the  record 
and  legal  title  standing  in  the  name  of  said  Will  H.  Stone,  and  suffered 
and  permitted  this  condition  of  the  title  to  remain  unchanged.  That 
said  W.  H.  Stone  was  thereby  permitted  and  enabled  to  represent  to 
his  creditors,  and  did  represent  to  them,  that  the  said  property  is  owned 
by  him  whereby  he  obtained  large  sums  of  credit,  and  the  defendant 
Sallie  Stone  is  now  estopped  from  asserting  in  her  said  second  amended 
answer  her  claims  of  resulting  trust." 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment in  appellee's  favor  cancelling  the  deed  mentioned  and  investing 
the  title  to  the  property  in  appellee. 

We  regret  that  we  have  found  ourselves  unable  to  terminate  the  long 
continued  litigation  between  the  parties  to  this  suit,  but,  as  desirable  as 
it  may  be  that  this  shall  be  done,  we  think  we  must  again  reverse  the 
judgment. 

On  the  issue  of  estoppel  above  noted  the  court  permitted  appellee 
over  the  objection  of  appellants  to  read  in  evidence  a  written  statement 
made  by  Will  H.  Stone  on  November  6,  1902,  to  the  Tootle,  Wheeler  & 
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Hotter  Mercantile  Company.  The  statement  was  made  as  a  basis  of 
credit  and  included  references  relating  to  the  lots  in  controversy  in  this 
suit,  and  the  court  thus  submitted  the  issue: 

"12th.  If  you  find  and  believe  from  the  evidence  that  if  Sallie  Stone 
furnished  the  money  to  purchase  the  lots  in  question  in  this  case,  and 
that  the  convevances  were  made  to  Will  H.  Stone,  he  would  be  deemed 
in  law  to  hold  said  property  in  trust  for  said  Sallie  Stone ;  but  if  Sallie 
Stone  knew  that  said  property  had  been  conve}*ed  to  W.  H.  Stone  and 
if  while  said  property  was  in  the  name  of  W.  H.  Stone  he  used  said 
property  as  a  basis  of  credit,  and  represented  to  his  creditors,  who  are 
represented  by  the  plaintiff  in  this  case,  that  he  was  the  owner  of  said 
property  and  that  the  same  was  liable  for  his  debts,  and  by  such  repre- 
sentation and  means  the  said  Will  H.  Stone  did  so  use  said  property 
and  so  obtained  credit,  and  if  his  said  creditors  relied  upon  said  repre- 
sentations so  made  and  were  induced  by  said  representations  to  extend 
credit  to  said  W.  H.  Stone  and  to  sell  and  furnish  him  merchandise  on 
credit;  and  if  you  further  find  and  believe  from  the  evidence  that  Sallie 
Stone  knew  that  W.  H.  Stone  was  so  using  said  property  as  a  basis  of 
credit  and  that  he  was  inducing  said  creditors  to  sell  him  goods  on  a 
credit,  then  she  would  be  estopped  from  and  precluded  thereby  from 
asserting  her  claim  to  said  property  as  against  such  creditors  above  men- 
tioned; and  if  you  so  find  and  believe,  your  verdict  should  be  for  the 
plaintiff,  and  if  you  fail  to  so  find  and  believe  from  the  evidence,  you 
will  return  a  verdict  for  the  defendant." 

Appellee  refers  us  to  no  other  evidence  in  support  of  the  plea  or  that 
contradicts  appellant's  statement,  as  it  appears  in  the  brief,  that  no 
credit  in  fact  had  ever  been  extended  by  reason  of  the  statement  of  Will 
H.  Stone  above  mentioned.  Nor  is  any  evidence  pointed  out  tending  to 
show  that  Mrs.  Sallie  Stone  either  directed  or  knew  of  the  making  of 
the  statement,  or  that  at  the  time  of  its  making  knew  that  the  title  to 
the  property  in  question  stood  in  the  name  of  Will  H.  Stone,  in  view  of 
all  which  it  was  certainly  erroneous  to  either  admit  the  statement  or 
to  submit  the  issue  of  estoppel. 

The  case  of  Bicocchi  v.  Casey-Swasey  Co.,  91  Texas.  259,  presents  a 
similar  question.  The  Casey-Swasey  Co.  and  others  sold  certain  goods 
to  one  Mazza  upon  the  faith  of  representations  made  by  Mazza  that  he 
owned  certain  real  property  in  fact  held  by  him  in  trust  for  Bicocchi. 
Later,  Mazza  conveyed  the  property,  as  he  had  theretofore  agreed  to  do, 
to  Bicocchi,  after  which  the  Casey-Swasey  Company  and  another  creditor 
of  Mazza  instituted  suits  and  recovered  jud gments,  among  other  things, 
foreclosing  attachment  liens  levied  upon  the  property.  In  a  suit  by 
Bicocchi  to  remove  the  clond  cast  upon  bis  title  bv  the  judgments,  our 
Supreme  Court,  afler  a  review  of  the  authorities,  said : 

"We  conclude  that  the  correct  rule,  and  that  which  is  supported  by 
authority  and  sound  reasoning,  is  that,  when  the  fraudulent  grantee  has 
in  compliance  with  his  verbal  agreement  made  a  reconveyance  of  the 
property  to  the  fraudulent  grantor,  the  moral  obligation  under  which  he 
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placed  himself  to  make  this  reconveyance  is  a  valuable  and  sufficient 
consideration  to  support  the  deed  of  reconveyance.  While  the  legal  title 
to  the  property  remained  in  Mazza,  his  creditors  might  have  subjected 
it  to  the  payment  of  their  debts,  and  if  they  had  taken  proceedings  by 
which  they  fixed  a  lien  upon  the  property  before  the  conveyance  was 
made,  their  rights  would  be  superior  to  those  of  Bicocchi;  but  having 
failed  to  secure  any  right  in  the  property  itself  before  the  conveyance 
was  made,  they  can  not  now  reach  it  in  the  hands  of  Bicocchi,  because 
his  right  to  have  the  property  reconveyed  was  equally  binding  as  were  the 
rights  of  the  creditors  of  Mazza  to  have  their  debts  paid;  and  Mazza 
having  conveyed  the  property  in  satisfaction  of  a  promise  to  do  so,  that 
conveyance  must  be  held  to  be  good  against  the  debts  of  the  defendants 
in  erTor."  See,  also,  Matador  Land  &  Cattle  Co.,  Ltd.,  v.  Cooper  et  al., 
39  Texas  Civ.  App.,  99. 

Appellant  Sallie  Stone's  testimony  tended  to  support  her  plea  that 
the  property  in  question  had  been  purchased  with  her  separate  money 
and  that  the  title  was  held  by  her  son,  Will  H.  Stone,  in  trust.  Its  re- 
conveyance to  her  occurred  before  any  right  to  the  property  on  the  part 
of  appellee,  or  of  any  creditor  represented  by  him,  had  attached,  and  to 
now  divest  her  of  the  title  on  the  ground  of  the  estoppel  pleaded,  it  must 
certainly  at  least  appear  that  she  knew  of  Will  H.  Stone's  representa- 
tions of  ownership;  that  she  knew  Will  H.  Stone's  assertions  of  owner- 
ship had  been  made  for  the  purpose  of  securing  credit,  and  that  in  fact 
credit  had  been  extended  by  reason  of  such  representations.  In  other 
words,  it  should  appear  that  Sallie  Stone  was  either  guilty  of,  or  know- 
ingly permitted,  some  representation  or  concealment  in  relation  to  the 
title  of  the  property,  which  was  intended  to  cause  another  to  alter  his 
position  or  condition  and  which  actually  had  such  effect.  We  conclude 
that  for  the  error  of  the  court  above  discussed  the  judgment  must  be 
reversed  and  the  cau£e  remanded. 

In  view  of  another  trial,  however,  we  wish  to  say  that  we  fail  to  find 
any  supporting  reason  for  the  introduction  in  evidence,  which  was  per- 
mitted over  the  objection  of  appellants,  of  the  testimony  of  Will  H. 
Stone  taken  before  the  referee  in  bankruptcy  in  Fort  Worth,  Texas,  on 
January  25,  1904.  We  will  not  undertake  to  set  out  this  testimony,  but 
it  contained  numerous  statements  prejudicial  to  Sallie  Stone.  The 
testimony  of  a  witness,  duly  sworn,  may  be  heard  either  orally  or  by  the 
familiar  way  of  deposition  after  opportunity  has  been  afforded  parties  to 
cross-examine,  but  we  know  of  no  precedent  for  the  admission  of  this 
ex  parte  deposition  of  the  bankrupt  unless,  indeed,  by  way  of  impeach- 
ment, which  is  not  pretended  here.  Other  assignments  of  error  are  pre- 
sented, but  the  questions  are  not  likely  to  arise  upon  another  trial  and 
we  forbear  discussion.    Judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  v.  J.  L.  Martin. 

Decided  October  29,  1910. 

1. — Appeal — Delay  in  Filing  Brief — Practice. 

An  appeal  was  perfected  Nov.  2,  1909;  counsel  for  appellee  agreed  orally 
to  waive  the  filing  of  briefs  by  appellant  within  the  time  required  by  the 
statute  and  the  rules,  provided  he  was  given  time  within  which  to  brief  the 
case  for  the  appellee;  the  appeal  was  set  down  for  submission  on  Oct.  15, 
1910;  counsel  for  appellant  failed  to  present  a  copy  of  his  brief  to  counsel 
for  appellee  until  Oct.  7,  1910;  appellant's  brief  presented  twenty-four  assign- 
ments of  error,  many  of  which  were  predicated  upon  a  voluminous  statement 
of  facts.  Held,  appellant's  motion  to  be  permitted  to  file  its  brief  in  the 
Court  of  Civil  Appeals  should  be  denied  on  appellee's  objection  that  the  time 
allowed  was  not  sufficient  within  which  to  prepare  his  brief. 

2. — Same. 

It  appears  that  the  law  contemplates  that  an  appellee  «hall  be  given  ample 
time,  presumably  in  no  event  less  than  twenty  days,  within  which  to  answer 
the  brief  of  appellant. 

3. — Same — Rule  46 — Oral  Agreements. 

Rule  46  for  the  Courts  of  Civil  Appeals,  requiring  agreements  between 
counsel  to  be  in  writing,  contemplates  that  the  courts  should  not  be  required 
to  consider  and  determine  the  conflicting  contentions  of  counsel  as  to  the  form 
and  effect  of  oral  agreements. 

4. — Same — Dismissal. 

In  passing  upon  a  motion  by  appellant  to  be  allowed  to  file  briefs  after 
the  time  required  by  the  statute  and  the  rules,  the  rights  and  convenience  of 
the  appellee  should  be  considered. 

Appeal  from  the  District  Court  of  Ector  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaacks. 

McEenzie  &  Collings  and  J.  W.  Parker,  for  appellant. 

Hefner  &  Hudson  and  E.  C.  Cannon,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  damages  in  the  sum  of  twelve  hundred  dollars  be- 
sides costs  and  interest.  Appellant  has  not  filed  briefs  in  this  court,  but 
presents  an  application  to  be  permitted  to  do  so.  The  appeal  was  per- 
fected on  the  2nd  day  of  November,  1909,  and  the  excuse  offered  for  a 
failure  to  file  briefs  in  the  court  below  and  later  here,  as  the  statute  and 
rules  provide,  is  that  one  of  appellee's  counsel  agreed  to  waive  such 
filing.  The  agreement,  however,  was  an  oral  one  which  expressly  pro- 
vided that  counsel  for  the  appellee  making  the  agreement  was  to  be 
"given  time  within  which  to  brief  this  cause  for  the  appellee."  Be- 
cause of  various  business  engagements  counsel  for  appellant  failed  to 
prepare  his  brief  and  failed  to  file  it  in  the  court  below,  or  to  present  the 
same  to  appellee  until  the  7th  day  of  October,  1910,  several  months  after 
the  case  had  been  set  down  for  submission  in  this  court  for  the  15th  day 
of  October,  1910.    Appellant  insists  that  this  affords  ample  time  within 
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which  to  answer  his  brief.  Appellee,  however,  resists  the  motion  and  by 
a  verified  answer  shows,  what  is  otherwise  apparent,  that  appellant's 
brief  presents  some  twenty-four  assignments  of  error,  many  of  which 
are  predicated  upon  a  voluminous  statement  of  facts,  and  he  asks  that  the 
appeal  be  dismissed. 

It  seems  evident  that  we  can  not  say  as  a  matter  of  law  that  the  time 
afforded  is  sufficient.  The  transcript  was  filed  in  this  court  January  13, 
1910,  and  the  statute  (Rev.  Stats.,  art.  1417)  specifically  requires  an  ap- 
pellant or  plaintiff  in  error  to  file  with  the  clerk  of  the  trial  court  a 
copy  of  his  brief  not  less  than  five  days  before  the  time  of  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals.  After  such  filing  and  notice 
thereof  by  the  clerk  the  appellee  is  then  given  twenty  days  within  which 
to  prepare  and  file  copy  of  his  brief  in  the  court  below.  It  thus  ap- 
pears that  the  law  contemplates  that  an  appellee  shall  be  given  ample 
time,  presumably  in  no  event  less  than  twenty  days,  within  which  to 
answer  the  brief  of  appellant.  Appellee  has  had  less  than  ten  days  be- 
fore the  actual  submission  of  the  cause,  and,  as  stated,  he  avers  that  it 
is  now  impossible  to  prepare  his  answering  brief  in  accordance  with 
the  rules. 

True,  rule  39  for  the  government  of  the  Courts  of  Civil  Appeals,  and 
the  case  of  San  Antonio  &  Aransas  Pass  Ry.  Co.  v.  Holden,  93  Texas, 
211,  by  our  Supreme  Court,  recognize  that  we  may  excuse  appellant's 
failure  to  file  briefs  below  as  provided  by  statute  for  "good  cause  shown," 
and  appellant  insists  that  the  oral  agreement  referred  to  affords  such 
good  cause.  Rule  46  for  the  Courts  of  Civil  Appeals  provides  that :  "All 
agreements  of  parties  or  their  counsel  relating  either  to  the  merits  or 
conduct  of  the  case  in  the  court,  or  in  reference  to  a  waiver  of  anv  of 
the  requirements  prescribed  by  the  rules  looking  to  the  proper  prepara- 
tion of  an  appeal  or  writ  of  error  for  a  submission,  shall  be  in  writing, 
signed  by  the  parties  or  their  counsel,  and  filed  with  the  transcript  or 
be  contained  in  it,  and,  to  the  extent  that  such  agreement  may  vary  the 
regular  order  of  proceeding,  shall  be  subject  to  such  orders  of  the  court 
as  may  be  necessary  to  secure  a  proper  preparation  for  a  submission  of 
the  case."  To  entertain  appellant's  motion  to  file  his  briefs  is  but  to 
violate  the  letter  and  the  spirit  of  the  rule  quoted.  The  rule  contemplates 
that  we  shall  not  be  required  to  consider  and  determine  the  often  con- 
flicting contentions  of  counsel  as  to  the  form  and  effect  of  oral  agree- 
ments, and  such  agreements  we  think  should  not  be  considered  good 
cause  for  so  pronounced  a  failure  as  now  exhibited.  It  further  appears 
that  counsel  for  appellee  reside  several  hundred  miles  from  the  sitting 
of  this  court  and  we  now  see  no  way  to  indulge  appellant's  long  delay 
without  denying  appellee  the  very  substantial  rights  of  time  in  which 
to  meet  his  adversaries'  case  and  of  having  the  appeal  disposed  of  in 
its  regular  order. 

We,  therefore,  conclude  that  appellant's  motion  should  be  overruled 
and  that  appellee's  motion  to  dismiss  the  appeal  should  be  sustained. 
Vol.  LXII  Civil-32. 
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See  Bowden  v.  Patterson,  108  S.  W.,  177;  Harris  v.  Bryson,  31  Texas 
Civ.  App.,  514  (73  S.  W.,  548) ;  Booher  v.  Anderson,  35  Texas  Civ.  App., 
436  (80  S.  W.,  385). 

Dismissed. 


J.  A.  Caldwell  v.  B.  J.  Dillard. 

Decided  October  29,  1910. 

1. — Taxing  Cost — Statute  Construed. 

Where  a  vendor  refuses,  upon  payment  in  full  of  purchase  money  notes, 
to  execute  to  the  vendee  a  release  of  the  lien  and  superior  title  reserved  to 
secure  the  payment  of  the  notes  and  the  vendee  is  thereby  forced  to  file  suit 
to  divest  the  vendor  of  such  title,  it  is  error  for  the  court  in  the  absence  of 
any  reason  stated  in  the  record,  although  rendering  judgment  for  the  plaintiff, 
to  tax  the  cost   of  the  suit  against  him. 

2. — Vendor  and  Vendee — Release  of  Title. 

The  transferee  of  a  vendor's  lien  but  who  is  not  vested  with  the  superior 
title  of  the  vendor,  is  not  the  proper  party  to  execute  a  release  upon  payment 
of  the  purchase  money  note.     This  should  be  done  by  the  vendor. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

H.  C.  Ferguson,  for  appellant. — It  was  error  for  the  court  without 
cause  to  sustain  the  defendant's  (appellee's)  motion  to  reform  his  judg- 
ment and  to  require  appellant  to  pay  all  costs  occasioned  by  appellee's 
wrongful  and  wrillful  refusal  to  release  his  lien,  and  thus  remove  the 
cloud  from  the  title  which  appellant  was  entitled  to  have.  Sayles'  Civ. 
Stats.,  art.  1425;  Lumpkin  v.  Williams,  56  Texas  Civ.  App.,  160;  Gulf, 
C.  &  S.  F.  By.  Co.  v.  Kluge,  4  White  &  WTillson,  578;  St.  Louis  S.  W. 
By.  Co.  v.  King,  57  Texas  Civ.  App.,  583. 

Dillard  &  Moore,  for  appellee. — The  statutory  provisions  with  refer- 
ence to  the  taxing  of  costs  against  the  losing  party,  are  applicable  and 
imperative  on  the  courts  in  actions  at  law,  and  have  no  application  for 
equitable  relief.  Tax  Collector  v.  Finley,  88  Texas,  522 ;  Bexar  County 
v.  Voght,  91  Texas,  285;  Eddie  v.  Tinnin,  7  Texas  Civ.  App.,  371*; 
Herring  v.  Swain,  84  Texas,  525;  Wooters  v.  Hall,  67  Texas,  513;  John- 
son v.  Schumacher,  72  Texas,  339 ;  Tate  v.  Wyatt,  77  Texas,  492. 

SPEEB,  Associate  Justice.— J.  A.  Caldwell  sued  B.  J.  Dillard  in 
the  District  Court  of  Lubbock  Countv  to  remove  cloud  from  title  to 

■ 

certain  lands  formerlv  conveved  bv  Dillard  to  Caldwell  against  which 
a  vendor's  lien  was  retained,  alleging  that  the  lien  had  been  satisfied, 
but  that  the  defendant  refused  to  execute  a  release  thereof.  The  court, 
to  whom  was  submitted  all  issues  of  fact  and  law,  finds  as  follows:  'That 
on  the  30th  day  of  August,  1901,  the  defendant,  B.  J.  Dillard,  conveyed 
to  the  plaintiff,  J.  A.  Caldwell,  the  four  sections  of  land  described  in 
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plaintiff's  petition,  and  that  said  Caldwell  still  owns  sections  24  and 
26,  in  block  24,  in  Lubbock  County,  and  section  6  in  block  0,  in  Lynn 
County,  Texas,  and  that  said  Caldwell  executed  to  the  defendant,  Dillard, 
his  two  promissory  notes  each  for  $500,  one  due  one  year  after  its  date 
and  the  other  due  two  years  after  its  date,  and  that  in  said  deed  and  the 
said  notes  the  vendor's  lien  was  expressly  retained  to  secure  the  pay- 
ment of  said  notes  and  the  interest  thereon,  and  that  after  the  execution 
and  delivery  of  said  notes  said  Dillard  transferred  both  of  them  to  J. 
W.  Jarrott,  but  that  he  did  not  make  anv  transfer  of  the  vendor's  lien 
reserved  in  said  deed,  and  that  thereafter  the  said  J.  W.  Jarrott  trans- 
ferred and  delivered  said  notes  to  the  First  National  Bank  of  Lubbock, 
and  that  both  of  said  notes  have  been  fully  paid  off  and  discharged,  and 
that  the  defendant,  Dillard,  had  refused  to  make  any  release  or  to  con- 
vey to  the  plaintiff  the  title  held  by  him  for  the  security  of  said  notes," — 
upon  which  findings  the  court  rendered  judgment  for  the  plaintiff  re- 
moving cloud  from  his  title  and  awarding  costs  in  his  favor.  On  a  mo- 
tion for  a  new  trial,  however,  the  court  so  reformed  the  judgment  as  to 
tax  the  costs  of  the  proceeding  against  the  plaintiff,  and  it  is  of  this  the 
plaintiff  complains  on  this  appeal. 

Article  1425,  Sayles'  Texas  Civil  Statutes,  provides  that:  "The  suc- 
cessful party  to  a  suit  shall  recover  of  his  adversary  all  the  costs  ex- 
pended or  incurred  therein,  except  where  it  is  or  may  be  otherwise  pro- 
vided by  law."  Article  1438  makes  the  further  provision  that:  "The 
court  may  for  good  cause,  to  be  stated  on  the  record,  adjudge  the  costs 
otherwise  than  as  provided  in  the  preceding  articles  of  this  chapter." 
In  the  judgment  sustaining  appellee's  motion  to  reform  the  jud'gment 
and  tax  the  costs  against  appellant,  no  cause  is  stated  why  the  costs  are 
taxed  otherwise  than  in  favor  of  the  successful  party.  It  was  the  duty 
of  the  trial  court  if  he  found  good  cause  to  exist  for  taxing  appellant 
with  the  costs,  to  state  that  cause  in  the  record  to  the  end  that  the  suf- 
ficiency of  it  might  be  reviewed  on  appeal. 

It  has  been  held  that  the  appellate  court  will  not  indulge  the  pre- 
sumption that  good  cause  did  exist  where  none  is  stated  of  record. 
Lumpkin  v.  Williams,  56  Texas  Civ.  App.,  160  (119  S.  W.,  917);  St. 
Louis  S.  W.  By.  Co.  of  Texas  v.  King,  57  Texas  Civ.  App.,  583  (122 
S.  W.,  925).  We  are  not  altogether  prepared  to  assent  to  this  holding, 
neither  do  we  care  to  disapprove  it.  If  it  be  true  that  the  presumption 
of  regularity  usually  attaching  to  judgments  should  obtain  in  this  kind 
of  a  case  and  that  the  judgment  should  be  interpreted  in  the  light  of  the 
pleading  (the  motion  to  retax  in  this  case),  then  the  most  that  can  be 
said  is  that  there  is  an  implied  finding  of  the  truth  of  the  pleading  made 
the  basis  of  the  judgment.  The  ground  for  appellee's  motion  to  retax 
costs  was  that  appellant  had  accepted  a  release  from  the  First  National 
Bank  of  Lubbock.  Assuming  this  to  be  true,  it  was  not  sufficient  cause 
to  tax  appellant  with  the  costs  of  a  suit  which  he  had  been  forced  to 
bring  in  order  to  devest  appellee  of  the  apparent  superior  title  to  his 
land.     So  that  in  any  event,  the  trial  court  erred  in  taxing  the  costs 
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sl8  he  did,  and  for  this  error  the  judgment  is  reversed  and  here  rendered 
in  appellant's  favor,  both  upon  the  merits  and  for  all  costs. 

Reversed  and  rendered. 


Lone  Star  Lodge,  Knights  and  Ladies  of  Honor  et  al.  v.  Marie 

J.  Cole  et  al. 

Decided  October  29,  1910. 

1. — Injunction — Dissolution — Practice. 

Upon  motion  to  dissolve  an  injunction  on  bill  and  answer,  the  answer 
when  sworn  to  is  taken  as  true  in  so  far  as  it  is  responsive  to  the  bill ;  and 
ordinarily  a  temporary  injunction  granted  ex  parte,  upon  the  coming  in  of  a 
sworn  answer  explicitly  and  unqualifiedly  denying  all  the  material  allegations 
of  the  bill,  will  be  dissolved.  But  the  rule  is  not  absolute,  and  the  court  may 
in  the  exercise  of  a  sound  discretion  refuse  a  dissolution  when  the  peculiar 
circumstances  warrant  a  departure  from  the  rule. 

2. — Fraternal  Societies — Judicial  Control. 

While  the  courts  will  not  undertake  to  direct  or  control  fraternal  socie- 
ties in  the  matter  of  discipline  or  internal  policy,  they  will  entertain  juris- 
diction and  afford  relief  when  some  valuable  or  property  right  is  involved. 

3. — Same — Injunction — Property  Bights. 

In  an  injunction  suit  between  members  of  a  fraternal  society,  the  ques- 
tion being  whether  or  not  any  property  rights  of  the  plaintiffs  were  affected 
by  the  suspension  of  their  lodge,  and  if  not,  was  notice  to  the  lodge  or  some 
member  thereof  prior  to  the  issuance  of  the  order  of  suspension  by  the  su- 
preme lodge,  essential  to  the  validity  of  said  order,  pleadings  considered  and 
held  insufficient  to  warrant  the  interposition  of  the  courts. 

4.— Same — Possession  of  Paraphernalia. 

The  possession  of  the  paraphernalia  used  in  the  ritual  and  secret  work  of 
a  lodge  is  not  such  a  property  right  as  will  warrant  the  courts  in  taking 
cognizance  of  a  controversy  between  members  of  a  lodge  concerning  the  same 
when  it  appears  that  the  title  to  the  paraphernalia  is  vested  in  a  supreme 
lodge  and  the  members  of  the  local  lodge  have  only  a  right  to  use  the  same. 

5. — Same — Dissolution — "Improper  Conduct. " 

The  constitution  and  laws  of  a  fraternal  society  provided  that  a  subor- 
dinate lodge  might  be  dissolved  by  the  supreme  lodge  for  improper  conduct. 
The  term  "improper  conduct"  was  not  defined  by  the  laws  of  the  society.  Held, 
there  likewise  being  no  definition  of  said  term  by  the  laws  of  this  State,  its 
meaning  and  scope  should  be  left  to  the  determination  of  the  society  itself. 

6. — Same — Benefit  Certificate — Injunction. 

When  it  appears  that  the  validity  of  benefit  certificates  issued  by  a  local 
lodge  of  a  fraternal  society  is  not  necessarily  affected  by  the  dissolution  of 
the  lodge  which  issued  them,  the  mere  fact  that  they  were  outstanding  would 
not  be  sufficient  cause  for  invoking  the  equity  powers  of  the  courts  to  prevent 
the  dissolution  of  the  lodge. 

7. — Injunction — Trivial  Value. 

The  courts  will  not  interfere  by  injunction  to  prevent  the  loss  of  a  trivial 
amount — in  this  case  one  dollar. 

8. — Same — Fraternal  Order. 

Pleading  considered  and  held  insufficient  to  show  such  valuable  or  prop- 
erty  rights   in   the   moral,  social  or   intellectual  privileges  possessed  by  mem- 
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bers  of  a  fraternal  order,  or  in  the  right  to  participate  in  the  control  and 
management  of  the  affairs  of  the  order,  or  in  the  right  to  receive  euch  "sick 
benefits"  as  the  lodge  might  prescribe,  as  would  justify  the  courts  in  taking 
cognizance  of  a  controversy  growing  out  of  a  dissolution  of  the  lodge. 

9. — Same — Property  Bight — Definition. 

The  property  right  in  a  fraternal  order  which  will  justify  the  courts  in 
taking  jurisdiction  and  granting  an  injunction,  must  be  some  distinct  indi- 
vidual right  under  a  contract  or  other  obligation  of  the  order  with  a  member' 
as  such,  and  not  merely  a  right  incidental  to  membership. 

10. — Same — Other  Bemedy. 

If  the  courts  will  ever  entertain  jurisdiction  of  a  controversy  in  a  volun- 
tary society  where  no  property  rights  are  involved,  they  will  not  do  so  until 
all  the  remedies  within  the  society  have  been  exhausted. 

Appeal  from  the  Forty-fourth  Judicial  District,  Dallas  County.  Tried 
below  before  J.  C.  Roberts. 

A.  E.  Firmin,  W.  P.  Linthicum  and  L.  C.  McBride,  for  appellants. — 
Courts,  while  indisposed  to  interfere  with  the  internal  management  of 
fraternal  benefit  associations,  will  do  so  to  protect  property  rights  or 
valuable  privileges,  and  the  association  must  confine  itself  to  the  powers 
vested  in  it  and  act  in  good  faith  under  by-laws  which  do  not  violate  the 
laws  of  the  land,  or  any  inalienable  right  of  the  member.  Cotton  Jam- 
mers, etc.,  v.  Taylor,  56  S.  W.,  553;  Thompson  v.  Grand  Int.,  etc.,  91 
S.  W.,  834;  Lysaght  v.  St.  L.  Stonemasons,  etc.,  55  Mo.  App.,  538;  29 
Cyc,  200;  Natl.  Council  v.  State  Council  (Va.),  51  S.  E.,  167. 

Fraternal  benefit  associations  are  not  vested  with  the  right  of  expulsion 
or  suspension  of  either  its  members  or  subordinate  lodges  by  the  general 
law  of  the  land,  but  such  power  and  right  of  expulsion  rests  alone  in 
special  agreement  as  usually  evidenced  by  its  charter,  constitution  and 
by-laws.  Grand  Grove,  etc.,  v.  Garibaldi  (Calif.),  62  Pac,  486;  29 
Cyc,  46. 

The  member  or  local  lodge  accused  must  have  due  notice  of  the  charge 
upon  which  suspension  or  expulsion  is  predicated,  and  be  given  an  op- 
portunity to  be  heard  in  defense,  and  if  no  other  method  of  notice  is 
prescribed,  it  must  be  personal ;  and  a  by-law  attempting  to  authorize 
expulsion  or  suspension  without  notice  is  in  all  jurisdictions  held  to  be 
unreasonable,  null  and  void,  at  least  in  all  instances  where  a  property 
right  or  valuable  privilege  is  involved.  Grand  Grove,  etc.,  v.  Garibaldi 
(Calif.),  62  Pac,  486;  38  Pac,  947;  Cotton  Jammers,  etc,  v.  Taylor, 
56  S.  W.,  554 :  Manning  v.  San  Antonio  Club,  63  Texas,  166 ;  Swaine 
v.  Miller,  72  Mo.  App.,  446;  Fed.  Life  Ins.  Co.  v.  Risinger  (Ind.),  91 
K.  E.,  533. 

No  appeal  within  the  Order  from  an  attempt  at  suspension  of  a  local 
lodge  thereof  is  necessary  or  required  where  such  attempted  expulsion 
was  void  for  lack  of  notice  or  authority,  or  otherwise.  Sup.  Lodge  v. 
Eskholme  (N.  J.),  35  Atl.,  1055;  Hall  v.  Sup.  Lodge,  24  Fed.,  450. 

Where  a  member  would  be  required  to  wait  a  whole  year  and  be  com- 
pelled to  appear  before  the  appellate  body  thousands  of  miles  distant,  in 
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order  to  prosecute  an  appeal  from  the  suspension  of  his  lodge,  an  appli- 
cation to  the  State  court  will  lie  to  enforce  the  rights  of  the  members 
to  re-instatement.  Brown  v.  Sup.  Lodge,  etc.,  72  N.  Y.  Supp.,  806, 
affirming  70  N.  Y.  Supp.,  397.     (3  Cooley,  2390.) 

Dissolution  of  injunction  does  not  follow  necessarily  upon  coming  in 
of  answer  denying  the  allegations  of  the  bill.  Friedlander  v.  Ehren- 
worth,  58  Texas,  354. 

Curtis  Hancock  and  Locke  &  Locke,  for  appellees. — Upon  the  coming 
in  of  a  sworn  answer  denying  all  of  the  material  allegations  of  the  bill, 
a  temporary  injunction  previously  issued  should  be  dissolved,  except  in 
extraordinary  circumstances.  Daniels  v.  Daniels,  127  S.  W.,  569 ;  Daw- 
eon  v.  Baldridge,  118  S.  W.,  593:  Frazier  v.  Coleman,  111  S.  W.,  662. 

On  motion  to  dissolve  an  injunction  on  bill  and  answer,  the  answer, 
when  sworn  to,  in  so  far  as  it  is  responsive  to  the  bill,  is  taken  as  true. 
Dawson  v.  Baldridge,  118  S.  W.,  593. 

The  order  of  suspension  was  valid  and  proper.  Manning  v.  San  An- 
tonio Club,  63  Texas,  166;  McGuiness  v.  Court  Elm  City  No.  1  F.  of 
A.,  Conn.,  60  Atl.,  1023. 

No  property  right  of  any  plaintiff  is  affected  by  any  act  complained 
of.  Bragaw  v.  Supreme  Lodge  K.  &  L.  of  H.,  38  S.  E.,  905;  United 
Brothers  of  Friendship  v.  Haymon,  55  S.  W.,  948. 

The  plaintiffs'  pretended  right  of  control  of  the  affairs  of  the  incorpo- 
rated Supreme  Lodge,  Knights  and  Ladies  of  Honor,  is  not  such  a  prop- 
erty right  as  will  justify  the  courts  in  taking  jurisdiction  and  issuing 
the  writ  of  injunction.  Clark  v.  Wallace,  45  S.  W.,  504;  Wellenvoss  v. 
Grand  Lodge,  K.  of  P.  of  Ky.,  45  S.  W.,  360. 

The  right,  if  any,  of  the  plaintiffs  to  the  paraphernalia,  is  not  such 
a  property  right  as  justifies  the  court  in  taking  jurisdiction  and  issuing 
a  writ  of  injunction.  People  v.  Grand  Lodge  Grand  Jurisdiction  111. 
K.  of  P.,  46  N.  E.,  768;  Lawson  v.  Hewel,  50  Pac,  763;  Manning  v. 
San  Antonio  Club,  63  Texas,  166. 

The  right  of  membership  in  the  suspended  lodge  is  not  such  a  prop- 
erty right  as  will  justify  the  courts  in  taking  jurisdiction  and  issuing  the 
writ  of  injunction.  O'Brien  v.  Musical  Mutual  Protective  &  Benevolent 
Union,  54  Atl.,  150:  Lawson  v.  Hewel,  50  Pac.  763;  People  v.  Grand 
Lodge  Jurisdiction  Til.  K.  of  P.,  46  N.  E.,  768:  Wellenvoss  v.  Grand 
Lodge  K.  of  P.  of  Ky.,  45  S.  W.,  360 ;  Manning  v.  San  Antonio  Club, 
63  Texas,  166;  Screwmen's  Benevolent  Association  v.  Benson,  76  Texas, 
552:  Gipson  v.  Morris,  83  S.  W.,  226. 

Tf  the  courts  will  ever  entertain  jurisdiction  of  a  controversy  in  a 
voluntary  society  where  no  property  rights  are  involved,  it  will  not  do 
so  until  all  remedies  within  the  societv  have  been  exhausted.  Screw- 
men's  Benev.  Assn.  v.  Benson,  76  Texas.  552;  Benson  v.  Screwmen's 
Benev.  Assn.,  21  S.  W.,  562;  Supreme  Council,  Catholic  Knights  of 
America  v.  Gambati,  69  S.  W.,  114:  Oliver  v.  Hopkins,  10  N.  E.,  776; 
Gipson  v.  Morris,  83  S.  W.,  226  (229)  ;  Meade  v.  Stirling,  27  Atl.,  591; 
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People  v.  Women's  Catholic  Order  of  Foresters,  44  N.  E.,  401 ;  Niblack 
on  Benefit  Societies,  sec.  111. 

TALBOT,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
dissolving  a  temporary  prohibitive  injunction  and  refusing  a  mandatory 
injunction  prayed  for  by  the  plaintiffs.  The  action  was  originally 
brought  by  twenty-nine  persons,  members  of  the  Lone  Star  Lodge, 
Knights  and  Ladies  of  Honor,  against  William  Repp,  Protector  of  said 
Lodge,  Marie  J.  Cole,  Grand  Protector  of  the  Order  within  the  State  of 
Texas,  and  George  D.  Tait,  Supreme  Protecto?  of  the  Order,  to  restrain 
them  from  interfering  with  the  affairs  of  said  Lodge.  A  temporary 
injunction  was  issued  as  prayed  for,  and  the  defendants  were  notified 
to  appear  on  September  16,  1910,  to  show  cause  why  said  injunction 
should  not  be  made  permanent.  On  September  lfi,  1910,  they  appeared 
and  filed  an  answer  to  the  rule  to  show  cause  and  filed  also  an  answer 
to  the  petition.  The  plaintiffs  thereupon  filed  an  amended  petition  mak- 
ing two  other  members  of  said  Lodge  No.  1935,  parties  plaintiff  and, 
in  addition  to  the  persons  named,  made  the  Supreme  Lodge  Knights  and 
Ladies  of  Honor,  Grand  Lodge  Knights  and  Ladies  of  Honor,  of  the 
State  of  Texas,  W.  J.  Condon  and  Robert  Hunerberg,  two  of  the  trustees 
of  said  Lone  Star  Lodge,  and  J.  M.  Cole,  husband  of  the  defendant, 
Marie  J.  Cole,  parties  defendant.  In  said  amended  petition  plaintiffs 
prayed  for  another  temporary  prohibitive  writ  of  injunction  and  also 
for  a  mandatory  injunction.  The  prohibitive  writ  was  granted  and  the 
defendants  notified  to  appear  September  23,  1910,  to  show  cause  why 
the  mandatory  writ  of  injunction  should  not  also  be  granted.  On  Sep- 
tember 23,  1910,  the  defendants  appeared  and  filed  a  first  amended 
original  answer  and  also  an  answer  to  the  rule  to  show  cause.  In  said 
answer  they  asked  that  the  temporary  injunction  theretofore  granted 
be  dissolved  and  that  said  mandatory  injunction  be  refused.  On  said 
date  the  hearing  was  postponed  until  the  next  day  and  in  the  meantime 
Hon.  E.  B.  Muse,  Judge  of  the  Forty-fourth  Judicial  District,  and  Hon. 
J.  C.  Roberts,  Judge  of  the  Sixty-eighth  Judicial  District,  exchanged 
districts.  On  September  24.  1910,  the  plaintiffs  filed  a  response  to  the 
defendants'  answer  to  the  rule  to  show  cause,  and  consented  that  the 
motion  to  dissolve  the  previous  injunctions  be  heard  immediately.  There- 
upon the  hearing  before  Judge  Roberts  proceeded;  but  not  being  con- 
cluded on  that  day  it  was  postponed  to  and  continued  on  September  28, 
1910.  The  hearing  was  on  the  sworn  pleadings  alone,  no  evidence  being 
introduced.  At  the  conclusion  of  the  hearing,  the  court  dissolved  the 
temporary  injunctions  theretofore  issued,  and  refused  the  mandatory 
injunction. 

The  plaintiffs  complain  of  an  order  of  suspension  of  said  Lone  Star 
Lodge  No.  1935,  issued  by  the  said  Supreme  Protector  of  the  Order, 
George  D.  Tait,  on  September  3,  1910,  the  delivery  of  certain  parapher- 
nalia by  the  trustees  of  said  lodge  to  the  defendant,  Marie  J.  Cole,  as 
deputy  supreme  protector  in  pursuance  of  said  order  of  suspension,  and 
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of  the  denial  of  the  authority  of  the  plaintiff,  R.  Roth,  as  financial  secre- 
tary of  said  lodge,  to  collect  dues  and  assessments  from  the  members 
thereof  since  said  order  of  suspension.  The  prayer  of  the  petition  is  that 
the  judge  of  the  court  issue  a  mandatory  writ  of  injunction,  or  such  other 
writ  as  may  be  proper,  to  effect  the  immediate  return  and  restoration 
unto  said  local  lodge  and  the  plaintiff  members  thereof  of  its  property 
set  forth  in  the  above  petition  as  having  been  wrested  from  it;  that  the 
defendants,  and  each  of  them,  be  enjoined  from  in  any  manner  inter- 
fering with  the  custody  and  use  of  said  property  so  long  as  same  may 
be  used  by  plaintiffs  for  the  benefit  of  said  local  lodge;  that  the  de- 
fendants, and  each  of  them,  be  restrained  and  enjoined  from  in  any 
manner  interfering  with  the  deliberations,  meetings  or  workings  of  said 
local  lodge ;  that  they,  and  each  of  them,  be  enjoined  from  in  any  man- 
ner contending,  or  claiming  that  said  local  lodge  is  dissolved  or  sus- 
pended, and  be  enjoined  from  in  any  manner  enforcing  or  attempting 
to  enforce  such  contention  or  claim;  that  the  defendants,  and  each  of 
them,  be  restrained  from  in  any  manner  questioning  the  legality  of  pay- 
ments in  the  form  of  assessments,  dues  or  otherwise  heretofore  made  or 
hereafter  to  be  made  by  plaintiffs  and  other  members  of  said  local  lodge 
unto  plaintiff  R.  Roth  as  the  duly  elected  and  qualified  agent  and  officer 
authorized  to  accept  and  receipt  for  said  payments ;  that  defendants,  and 
each  of  them,  be  restrained  and  enjoined  from  in  any  manner  asserting, 
contending  or  claiming  that  the  rights  of  plaintiffs,  and  those  for  whom 
they  sue,  as  insured  members  of  the  order,  have  become  or  are  impaired 
or  are  not  in  full  force  and  effect. 

The  grounds  alleged  upon  which  plaintiffs  seek  the  foregoing  relief 
are,  in  substance,  that  they  are  members  of  said  suspended  lodge;  that 
said  order  of  suspension  was  unauthorized  and  invalid;  that  the  chief 
purpose  of  the  order  is  to  furnish  insurance  on  the  lives  of  its  members 
out  of  a  relief  fund  created  by  dues  and  assessments  paid  into  the  treas- 
ury of  the  local  lodge,  and  by  the  proper  officer  of  such  lodge  transmitted 
to  the  supreme  treasurer  of  the  order,  but  that  one  of  the  privileges 
among  others  of  said  order  is  that  of  giving  moral  and  material  aid  to 
its  members  by  holding  moral  and  instructive  lectures,  and  by  encourag- 
ing each  other  to  obtain  employment  etc. ;  that  through  the  medium  of 
said  lodge  they  are  entitled  to  participate  in  the  control  and  management 
of  the  order  and  in  the  disposition  of  the  relief  fund  thereof,  amounting 
to  about  $300,000;  that  they  are  holders  of  benefit  certificates,  or  con- 
tracts of  insurance,  issued  by  the  order,  and  make  payment  of  the  dues 
or  assessments  accruing  on  account  thereof  to  the  order  through  the 
agency  of  said  lodge  and  its  officers;  that  the  order  of  suspension  affects 
their  benefit  certificates  in  the  order;  that  it  undertakes  to  impose  cer- 
tain onerous  conditions  on  their  rights  to  maintain  the  same  in  force,  in 
that,  the  effect  of  the  suspension  is  to  compel  the  members  of  the  sus- 
pended lodge  to  obtain  from  the  supreme  secretary  of  the  order  a  cer- 
tificate of  good  standing,  and  to  deposit  it  in  sixty  days  with  such  other 
lodge  of  the  order  as  the  members  may  desire  to  join,  and  to  pay  there- 
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for,  in  addition  to  accrued  assessments  and  pending  assessments,  the  sum 
of  one  dollar;  that  such  member  must  also  show  that  since  the  suspen- 
sion of  the  lodge  he  has  not  been  sick,  or  undergone  any  surgical  oper- 
ation, nor  has  he  received  any  serious  injury;  that  if  he  has,  he  must 
be  re-examined  before  admission. 

Plaintiffs  further  allege  that  the  suspension  order  made  by  the  supreme 
protector  and  the  wresting  of  the  lodge  property,  consisting  of  its  charter, 
emblems,  badges,  books,  etc.,  used  in  holding  the  secret  meetings  of  the 
lodge  in  accordance  with  the  ritual  and  secret  work  of  the  order,  of  the 
estimated  value  of  $750,  is  void  and  of  no  force  or  effect  because  such 
action  was  taken  ex  parte  and  without  notice  to  the  suspended  lodge  or 
to  anv  member  thereof.  Thev  aver  that  the  defendants,  Condon  and 
Hunerberg,  two  of  the  trustees  of  said  lodge  No.  1935,  are  in  sympathy 
with  their  co-defendants  and  have  conspired  with  them  to  attempt  the 
destruction  of  said  lodge  and  to  wrest  its  property  from  it,  and  that  by 
reason  of  these  facts  said  trustees  are  unfit  persons  to  be  entrusted 
longer  with  the  supervision  and  custody  of  said  property ;  that  the  plain- 
tiff, R.  Both,  is  the  financial  secretary  of  said  Lone  Star  Lodge  and  au- 
thorized to  collect  dues  and  assessments  from  the  members  of  said  lodge, 
but  that  the  defendants,  since  the  issuance  of  said  order  of  suspension, 
are  disputing  his  authority  to  do  so. 

The  defendants  answered  under  oath  denying  specifically  the  material 
allegations  of  plaintiffs'  petition  upon  which  they  base  their  right  to  the 
injunctions  asked.  They  admit  the  order  of  suspension  but  aver  the 
validity  and  regularity  thereof,  setting  forth  the  provisions  of  the  con- 
stitution and  laws  of  the  order  under  which  it  was  issued,  and  the  ex- 
istence of  conditions  which  they  claim  authorized  and  required  its  is- 
suance; that  the  defendant,  Marie  J.  Cole,  holds  the  property  of  the 
lodge,  charged  to  have  been  wrongfully  wrested  from  the  plaintiffs,  in 
trust,  setting  forth  the  provisions  of  the  constitution  and  laws  of  the 
order  and  the  existence  of  facts  which  it  is  claimed  authorized  and  re- 
quired its  delivery  to  her.  The  answer  denies  the  conditions  alleged  to 
be  imposed  upon  the  maintenance  of  the  benefit  certificates  of  the  plain- 
tiffs and  other  members  of  said  lodge:  avers  that  said  benefit  certificates 
are  contracts  exclusively  between  the  incorporated  Supreme  Lodge 
Knights  and  Ladies  of  Honor  and  the  plaintiffs,  and  are  unaffected  by 
said  order  of  suspension ;  avers  that  the  rights  of  the  plaintiffs  as  mem- 
bers of  the  order  are  not  affected  by  said  order  of  suspension ;  that  the 
plaintiffs  and  the  members  of  said  lodge  may  maintain  their  certificates 
in  force  by  simply  remitting  their  dues  and  assessments  to  the  supreme 
treasurer,  or  that  they  may  deposit  their  certificates  of  good  standing  in 
any  other  lodge  of  the  order  to  which  they  are  acceptable,  and  remit  their 
dues  and  assessments  through  such  lodge;  that  there  are  four  other 
lodges  in  Dallas  and  immediate  vicinity ;  and  that  the  moral,  social  and 
intellectual  privileges  extended  by  the  order  are  granted  alike  through 
all  of  such  lodges;  that  the  fund  of  $300,000  referred  to  by  the  plain- 
tiffs, is  a  mere  temporary  fund,  received  from  assessments  and  to  be  im- 
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mediately  paid  out  in  discharge  of  matured  benefit  certificates  and  not 
lawfully  to  be  expended  for  any  other  purpose;  sets  forth  the  extent  of 
the  plaintiffs'  alleged  right  to  participate  in  the  control  and  working  of 
the  order;  avers  that  it  is  infinitesimal  and  merely  incidental  to  member- 
ship; avers  that  the  order  is  not  engaged  in  business  for  profit  and  does 
not  accumulate  funds  beyond  an  amount  immediately  necessary  to  dis- 
charge its  benefit  certificates  and  that  the  plaintiffs'  only  rights  are  to 
have  their  beneficiaries  receive  payment  of  such  certificates  when  they 
mature.  It  is  further  averred  that  no  property  right  of  the  plaintiffs 
is  affected  by  said  order  of  suspension;  and  that  the  laws  of  the  order 
provide  that  any  member  may  appeal  to  the  supreme  lodge  from  the  ac- 
tion of  the  supreme  protector,  if  he  feels  aggrieved  thereat;  and  that 
none  of  the  plaintiffs,  and  none  of  the  other  members  of  the  lodge,  has 
taken  any  such  appeal ;  and  that  in  fact,  while  there  were  more  than  three 
hundred  members  of  said  lodge  at  the  time  of  suspension,  only  the  plain- 
tiffs, comprising  the  Waldstein  faction  of  said  lodge,  numbering  only 
about  one-tenth  of  the  membership,  are  complaining  at  such  suspension. 

Opinion. — As  has  been  seen,  the  hearing  to  determine  whether  or  not 
the  temporary  injunctions  which  had  been  issued  should  be  dissolved 
and  the  mandatory  injunction  prayed  for  granted,  was  on  sworn  plead- 
ings alone,  no  evidence  by  either  party  being  introduced,  and  the  question 
arises,  did  the  court  commit  reversible  error  in  dissolving  the  one  and 
refusing  the  other.  "Upon  motion  to  dissolve  an  injunction  on  bill  and 
answer,  the  answer,  when  sworn  to,  in  so  far  as  it  is  responsive  to  the  bill, 
is  taken  as  true  (Dawson  v.  Baldridge,  55  Texas  Civ.  App.,  124  (118 
S.  W.,  593),  and  it  is  also  well  settled  that  ordinarily  a  temporary  in- 
junction granted  ex  parte,  upon  the  coming  in  of  the  sworn  answer  of 
the  defendant  explicitly  and  unqualifiedly  denying  all  the  allegations  of 
the  bill  material  to  the  granting  of  the  injunction,  will  be  dissolved  at 
the  instance  of  the  defendant.  Hansborough  v.  Towns,  1  Texas,  58; 
Fulgham  v.  Chevallier,  10  Texas,  519;  Blum  v.  Loggins,  53  Texas,  138; 
Dawson  v.  Baldridge,  supra;  Daniels  v.  Daniels,  127  S.  W.,  569;  New 
York  Chemical  Co.  v.  Spell  Bros.,  56  Texas  Civ.  App.,  315  (120  S.  W., 
579).  The  general  rule,  however,  that  in  cases  where  the  allegations  of 
the  sworn  answer  of  the  defendant  meet  and  deny  all  the  equities  of  the 
bill  the  preliminary  injunction  theretofore  issued  will  be. dissolved,  is  not 
absolute.  If  it  is  apparent  that  irreparable  injury  may  result  from  the 
dissolution,  or  there  may  exist  some  peculiar  circumstances  warranting 
a  departure  from  the  rule,  the  court  may  in  the  exercise  of  sound  dis- 
cretion refuse  a  dissolution.  Dawson  v.  Baldridge,  supra;  High  on  In- 
junctions, sees.  1505-1508:  22  Cyc,  p.  989.  It  would  seem  to  follow 
from  the  authorities  cited,  and  others  illustrative  of  the  rule,  that  the 
dissolution,  like  the  granting,  of  a  temporary  restraining  order  or  in- 
junction is  a  matter  resting  largely  in  the  sound  discretion  of  the  court, 
and  in  either  case  will  not  be  disturbed  on  appeal  unless  it  clearly  ap- 
pears such  discretion  has  been  abused. 

Looking  to  the  pleadings  in  the  present  case  we  think  it  apparent  that 
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the  defendants'  answer  is  a  full  and  unequivocal  denial  of  all  the  ma- 
terial allegations  relied  on  by  the  plaintiffs  for  the  temporary  injunction 
issued  and  for  the  mandatory  injunction  sought,  and  that  no  abuse  of 
the  judicial  discretion,  vested  in  the  court  in  determining  whether  the 
one  should  be  dissolved  and  the  other  denied,  is  manifest. 

This  conclusion  might  serve  to  effectually  dispose  of  the  appeal,  but 
we  are  not  content  to  rest  the  case  here,  and  shall  proceed  to  consider 
and  determine  the  question  presented  and  discussed  by  learned  counsel 
for  the  respective  parties,  namely:  Was  the  suspension  of  Lone  Star 
Lodge  No.  1935  by  the  order  of  George  D.  Tait,  supreme  protector,  valid 
and  proper?  The  provisions  of  the  constitution  and  laws  of  the  order 
touching  the  suspension  or  dissolution  of  a  subordinate  lodge,  are,  so 
far  as  applicable  to  the  facts  of  this  case,  as  follows: 

"Sec.  13.  Any  grand  or  subordinate  lodge  may  be  suspended  or  dis- 
solved and  its  charter  forfeited  to  the  Supreme  Lodge  for  the  following 
causes    and    upon    proper   proof   thereof:    (1)    for   improper    conduct. 


fSee.  14.  The  Supreme  Protector  shall  have  authority  to  suspend  any 
subordinate  lodge  for  any  violation  of  law  wrhen  in  his  judgment  the 
interest  of  the  order  requires  it,  which  action  shall  be  reported  to  the 
next  session  of  the  Supreme  Lodge." 

There  seems  to  be  no  provision  requiring  notice  to  the  lodge,,  or  to 
any  member  thereof,  and  a  formal  hearing  prior  to  the  exercise  of  the 
power  of  suspension  conferred  by  the  sections  quoted,  and  appellants 
contend,  in  effect,  that  without  such  provision  and  notice  the  suspension 
of  a  local  lodge  is  null  and  void.  That  the  courts  have  no  authority  to 
interfere  with  fraternal  benefit  associations  by  directing  or  controlling 
them  as  to  questions  of  internal  policy,  nor  to  decide  questions  relating  to 
the  discipline  of  their  members,  but  leave  such  associations  free  to  carry 
out  any  lawful  purpose  in  accordance  with  their  rules  and  regulations,  is 
well  established,  and  the  rule  applies  whether  the  association  is  incor- 
porated or  unincorporated.  But  while  the  courts  will  not  undertake  to 
direct  or  control  such  associations  in  the  matter  of  discipline  or  internal 
policy,  they  will  not  hesitate  when  some  valuable  or  property  right  is  in* 
volved  to  entertain  jurisdiction  and  afford  relief.  29  Cyc,  199-200; 
Thompson  v.  Grand  International  Brotherhood  of  L.  E.,  41  Texas  Civ. 
App.,  176  (91  S.  W.,  834) ;  Gaines  v.  Farmer,  55  Texas  Civ.  App.,  601 
(119  S.  W.,  874) ;  Clark  v.  Wallace  (Ky.),  45  S.  W.,  504;  and  Wellen- 
voss  v.  Grand  Lodge  K.  of  P.,  of  Ky.,  45  S.  W.,  360. 

The  question  then  arises:  Were  anv  property  rights  of  the  plaintiffs 
affected  by  the  suspension  of  the  local  lodge  of  which  they  were  mem- 
bers, and  if  not,  was  notice  to  the  lodge  or  some  member  thereof  prior 
to  the  issuance  of  the  order  of  suspension,  essential  to  the  validity  of 
said  order?  We  think  this  question  should  be  answered  in  the  negative. 
The  paraphernalia  used  in  the  secret  meetings  of  the  lodge  in  accord- 
ance with  the  ritual  and  secret  work  of  the  order  and  charged  to  have 
been  taken  and  placed  in  the  possession  of  the  defendant,  Marie  J.  Cole, 
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is,  it  seems,  of  little  or  no  value  for  any  other  purpose.  The  plaintiffs 
do  not  allege  any  individual  right  of  ownership  in  it  and  so  far  as  the 
contrary  appears,  have  none.  The  constitution  and  laws  of  the  order 
were  part  of  the  contract  entered  into  by  each  and  every  member  of 
the  order  when  they  became  such  member,  and  every  article  of  property 
owned  by  the  lodge  was  subject  to  the  provisions  of  said  constitution 
and  laws.  The  right  of  the  plaintiffs,  if  any,  was  merely  to  use  it  during 
the  meetings  of  the  lodge.  Their  right  in  it  is  simply  an  incident  to 
their  membership.  The  constitution  and  laws  of  the  order  provide  that 
the  supreme  protector  may  appoint  deputy  supreme  protectors  whenever 
and  wherever  in  his  judgment  the  good  of  the  order  requires  such  an  ap- 
pointment; that  when  a  subordinate  lodge  is  suspended  or  dissolved  it 
shall  be  the  duty  of  its  last  protector,  or,  if  there  is  none,  of  its  senior 
officer,  to  deliver  up  for  dispensation  the  charter,  books,  funds,  emblems, 
badges  or  other  property  and  effects,  to  the  supreme  protector  or  deputy 
authorized  by  the  supreme  protector  to  receive  the  same ;  and  any  officer 
or  member,  having  the  custody  of  any  part  of  the  property  or  effects, 
refusing  to  surrender  the  6ame  shall  be  forever  excluded  from  member- 
ship from  the  order  if  the  lodge  is  re-instated.  The  defendant,  Marie 
J.  Cole,  was  appointed  deputy  supreme  protector  by  the  order  of  suspen- 
sion complained  of  by  plaintiffs,  and  the  last  protector  of  Lone  Star 
Lodge  No.  1935,  and  the  other  officers  and  members  thereof,  directed  to 
deliver  to  her  the  charter,  books,  funds,  etc.  In  pursuance  of  this  order 
and  of  the  provisions  of  the  constitution  and  laws  quoted,  the  defendants 
Condon  and  Hunerberg,  two  of  the  trustees  of  the  lodge  and  charged 
with  the  supervision  and  custody  of  said  property,  delivered  the  same 
to  Mrs.  Cole  and  she  holds  the  same  in  trust  to  be  restored  to  the  lodge 
whenever  it  is  re-instated.  The  laws  of  the  order  contain  a  provision  to 
the  effect  that  "All  funds  and  effects  received  by  the  Supreme  or  Grand 
Lodge  shall  be  restored  in  the  event  of  its  being  re-instated." 

That  the  defendants'  sworn  answer  alleged  a  condition  of  affairs  which 
authorized  the  suspension  of  the  lodge  in  question  and  showed  Mrs. 
Cole  to  be  the  lawful  possessor  of  the  lodge  property  held  by  her,  admits 
of  no  doubt.  It  is  alleged  in  said  answer,  among  other  things,  that  on 
September  3,  1910.  and  for  many  weeks  prior  thereto,  the  membership 
of  the  lodge  was  divided  into  factions  which  were  very  bitter  towards 
each  other  and  which  were  impossible  to  be  reconciled;  that  the  differ- 
ence between  these  factions  had  been  largely  accentuated  by  an  attempted 
audit  of  the  books  and  accounts  of  the  lodge  and  of  the  previous  officers 
thereof  for  a  period  of  several  years;  that  said  previous  officers,  whose 
accounts  were  sought  to  be  audited,  are  among  the  plaintiffs  in  this  suit; 
that  the  meetings  of  the  lodge  developed  into  a  series  of  contests  between 
said  factions  and  were  attended  with  loud  and  boisterous  manifestations 
of  feoling  and  temper;  that  on  August  29,  1910,  at  a  meeting  of  said 
lodse,  the  feeling  between  the  factions  became  so  violent  that  a  personal 
collision  and  display  of  force  occurred;  that  the  pedestal  where  the  de- 
fendant, William  Eepp,  who  was  then  and  there  the  protector  of  said 
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lodge,  presided,  was  forcibly  removed  from  its  proper  place  to  a  different 
part  of  the  hall  and  in  the  struggle  the  said  Repp  was  severely  injured 
on  the  head,  the  blood  flowing  profusely  from  several  wounds ;  that  the 
defendant,  Marie  J.  Cole,  was  summoned  on  said  occasion  and  found  the 
lodge  room  in  a  state  of  riotous  tumult,  disorder  and  confusion ;  that  by 
reason  of  said  condition  of  affairs  it  was  impossible  for  the  members  of 
the  lodge  to  affiliate  together  fraternally  or  to  help  one  another  as  con- 
templated by  the  charter  of  the  order,  and  the  lodge  could  not  carry  out 
the  objects  and  purposes  for  which  it  was  organized;  that  members  of 
the  lodge  had  employed  attorneys  and  were  threatening  to  carry  the  lodge 
controversy  into  the  civil  courts  without  endeavoring  to  Becure  relief  for 
any  supposed  wrong  in  the  manner  provided  by  the  constitution  and 
laws  of  the  order. 

The  plaintiffs  nowhere  in  their  pleadings  denied  the  existence  of  the 
dissension  referred  to  or  its  extent  and  character  as  set  forth  by  the  de- 
fendants' answer.  They  only  denied  that  they  were  responsible  for  the 
injury  inflicted  upon  the  defendant  Repp  and  alleged  that  such  injury 
was  caused  by  the  said  Repp's  own  conduct  and  by  pulling  down  a  chair 
on  his  own  head.  That  the  lodge  could  not  fulfill  the  purposes  of  its 
organization  so  long  as  the  conditions  mentioned  existed,  is  manifest,  and 
the  suspension  under  the  circumstances  appears  to  be  not  only  proper, 
but  probably  necessary  to  prevent  the  ruin  of  the  lodge. 

The  contention  that  the  improper  or  wrongful  conduct  justifying  the 
suspension  of  a  lodge  must  be  the  conduct  of  the  lodge  as  an  entity,  and 
that  in  any  event  the  conditions  alleged  in  defendants'  answer  did  not 
constitute  wrongful  conduct,  is,  we  think,  without  merit.  As  said  by 
counsel  for  appellees,  the  actions  set  up  in  the  answer  occurred  at  stated 
meetings  of  the  lodge  and  were  participated  in  by  all  those  present  and 
the  lodge  could  act  in  no  other  way.  As  to  the  claim  that  the  conditions 
recited  in  the  answer  did  not  constitute  improper  conduct  within  the 
contemplation  of  the  provisions  of  the  law  of  the  order  authorizing  the 
suspension  of  a  lodge,  it  may  be  said  the  term,  "improper  conduct,"  is, 
not  defined  either  bv  the  statutes  of  this  State  or  bv  the  constitution 
and  laws  of  the  order,  and  "the  determination  of  its  meaning  and  scope 
should  be  left  to  the  order  itself."  Josich  v.  Austrian  Ben.  Soc,  51 
Pac,  18. 

We  are  also  of  the  opinion  that  there  is  no  property  right  of  the  plain- 
tiffs involved  by  reason  of  the  benefit  certificates,  or  contracts  of  insur- 
ance, issued  to  and  held  by  them.  These  certificates  being  contracts  ex- 
clusively between  the  Supreme  Lodge,  Knights  and  Ladies  of  Honor, 
which  is  incorporated,  and  the  individual  members  of  the  order,  are  not, 
it  seems,  affected  by  the  order  of  suspension  of  Lone  Star  Lodge  No. 
1935.  To  maintain  their  respective  certificates  in  good  standing,  specific 
sums,  called  dues  or  assessments,  are  paid  by  the  members  each  month. 
The  assessments  go  into  the  relief  fund  from  which  the  benefit  cer- 
tificates are  paid  as  they  mature.  Neither  the  grand  lodge  nor  the  sub- 
ordinate lodge  is  a  party  to  the  contract.    The  subordinate  lodge  serves 
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merely  as  an  agency  through  which  a  member  is  accepted  into  the  order 
and  is  enabled  to  obtain  such  a  certificate,  and  through  which,  ordinarily, 
he  remits  his  assessments  on  account  of  his  certificate,  to  the  supreme 
lodge.  It  appears  that  upon  the  suspension  of  a  lodge  any  member 
thereof,  if  he  wishes,  may  join  another  lodge  by  presenting  his  appli- 
cation accompanied  by  a  certificate  of  good  standing  and  the  sum  of 
one  dollar,  or  if  he  does  not  wish  to  join  another  subordinate  lodge  he 
may  remit  his  assessments  directly  to  the  supreme  treasurer  of  the  order 
and  thereby  maintain  his  certificate  in  full  force.  The  additional  cost 
of  remitting  the  assessments  directly  to  the  treasurer  of  the  supreme 
lodge  or  of  securing  admission  into  another  lodge  is  so  small  that  it 
can  not  reasonably  be  said  that  because  thereof  the  deprivation  of  the 
privileges  enjoyed  as  a  member  of  the  suspended  lodge  prior  to  its  sus- 
pension, involved  such  a  valuable  or  property  right  as  will  justify  the 
courts  in  taking  jurisdiction  and  issuing  the  writs  of  injunction  prayed 
for  in  this  case.  United  Brother  of  Friendship  v.  Haymon  (Ark.),  55 
S.  W.,  948;  Bragaw  v.  Supreme  Lodge  Knights  &  Ladies  of  Honor, 
38  S.  E.,  905. 

Nor  do  we  regard  the  moral,  social  and  intellectual  privileges  that 
plaintiffs  may  possess  as  members  of  the  lodge,  the  alleged  right  to  par- 
ticipate in  the  control  and  management  of  the  affairs  of  the  incorporated 
Supreme  Lodge,  Knights  and  Ladies  of  TTonor,  or  the  right  to  receive 
such  sick  benefits  as  the  lodge  may  prescribe,  such  a  valuable  or  property 
right  as  justifies  the  court  in  taking  jurisdiction  and  issuing  such  writs. 
Gaines  v.  Farmer,  55  Texas  Civ.  App.,  601  (119  S.  W.,  874)  ;  Wellen- 
voss  v.  Grand  Lodge  K.  of  P.,  46  S.  W.  (Ky.),  360;  Clark  v.  Wallace, 
45  S.  W.,  504. 

It  is  alleged  that  the  order  is  not  engaged  in  business  for  profit,  has 
no  capital  stock  and  does  not  accumulate  any  funds  beyond  an  amount 
immediately  necessary  or  required  to  discharge  the  .benefits  promised 
in  its  certificates,  and  that  the  plaintiffs  have  no  right  to  the  relief  fund 
except  the  right  conferred  by  their  several  benefit  certificates,  which  is 
the  right  to  have  their  beneficiaries  receive  payment  of  such  certificates 
when  they  mature.  The  relief  fund  of  $300,000,  which  plaintiffs  allege 
was  on  hand  at  the  date  of  the  suspension  of  Lone  Star  Lodge,  was  re- 
ceived from  assessments  and  is  especially  charged  with  the  payment  of  the 
benefit  certificates  held  by  the  members  of  the  order  and  can  not  be  used 
for  any  other  purpose,  and  there  is  no  allegation  that  this  fund  is  being 
diverted,  misapplied  or  in  any  manner  improperly  disbursed.  The  right 
to  receive  sick  benefits  is  contingent  upon  provision  being  made  theTefor 
by  the  subordinate  lodge  under  such  restrictions  as  it  may  impose  in  its 
by-laws,  and  there  is  no  allegation  that  such  a  provision  had  been  made 
by  the  Lone  Star  Lodge,  and  hence  it  does  not  appear  that  plaintiffs 
have  or  will  sustain  any  loss  in  this  respect.  Besides,  such  right  is 
merely  an  incident  to  membership  and  constitutes  no  such  property 
right  as  would  authorize  the  courts  to  interfere  and  direct  or  control  the 


1910.]  Lone  Star  Lodge,  K.  &  L.  or  H.  v.  Cole.  511 

action  of  the  defendants  as  representatives  of  the  order  with  respect  to 
the  matters  of  which  complaint  is  made. 

It  may  also  he  said  that  the  moral,  intellectual  and  social  privileges  of 
which  it  is  alleged  (though  indirectly  and  vaguely),  that  plaintiffs  have 
been  deprived  by  reason  of  the  suspension  of  Lone  Star  Lodge,  are  mere 
incidents  to  membership  in  said  lodge,  and  constitutes  no  such  property 
right  as  would  warrant  the  courts  in  assuming  jurisdiction  and  issuing 
either  the  prohibitive  or  mandatory  writ  of  injunction  sought  by  plain- 
tiffs in  this  action.  Besides,  plaintiffs  do  not  allege  that  these  privileges 
were  peculiar  to  the  suspended  lodge,  while  the  answer  of  the  defendants 
show  that  such  moral,  social  and  intellectual  privileges  as  were  extended 
to  the  members  of  the  suspended  lodge,  are  extended  alike  by  and  through 
all  of  the  order's  subordinate  lodges. 

We  conclude  that  the  alleged  rights  and  privileges  of  the  appellants 
as  members  of  Lone  Star  Lodge  Xo.  1935,  were  not  such  as  fall  within 
the  meaning  of  that  Section  of  the  Bill  of  Bights  wrhich  declares  that 
"no  citizen  of  this  State  shall  be  deprived  of  life,  liberty,  property,  privi- 
leges or  immunities  or  in  any  manner  disfranchised,  except  by  due 
course  of  the  law  of  the  land/'  and  therefore  appellants  were  not  entitled 
to  notice  and  a  formal  hearing  before  the  action  suspending  said  lodge 
was  taken. 

In  the  case  of  Manning  v.  The  San  Antonio  Club,  63  Texas,  16G,  the 
appellee  was  an  incorporated  society  organized  for  literary  purposes, 
to  promote  social  intercourse  among  its  members,  and  to  provide  them 
the  conveniences  of  a  club  house.  The  club  had  no  capital  stock  and  no 
property  except  such  furniture  and  paraphernalia  as  were  needed  and 
customary,  none  of  which  was  kept  or  used  for  pecuniary  profit  or  gain. 
A  member  of  the  club  was  expelled  under  a  by-law,  reading,  "Any  mem- 
ber shall  forfeit  his  membership  to  the  club  whose  conduct  shall  be  pro- 
nounced by  a  vote  of  the  majority  of  the  board  of  directors  present  at 
a  meeting,  to  have  endangered  the  welfare,  interest  or  character  of  the 
,  club,"  and  it  was  held  that  the  rights  of  the  member  so  expelled  did  not 
come  within  the  meaning  of  the  section  of  the  Bill  of  Bights  above  quoted, 
and  that,  in  the  absence  of  a  by-law  requiring  the  member  to  be  notified 
of  the  fact  that  he  was  to  be  tried,  the  action  of  the  directors,  though 
without  notice,  would  not  be  revised.  This  decision,  as  we  x^nderstand 
it,  in  effect,  announces  the  doctrine  that  the  property  right  which  will 
justify  the  courts  to  take  jurisdiction  and  grant  an  injunction,  must  be 
some  "distinct,  individual  property  right  under  a  contract  or  other  obli- 
gation of  the  association"  with  its  member  as  such,  and  that  if  the  right 
is  only  incidental  to  membership  it  is  not  such  a  distinct  and  individual 
right  as  will  authorize  the  assumption  of  jurisdiction  on  the  part  of  the 
courts  and  the  granting  of  such  relief.  This  principle  is  also  announced 
in  the  case  of  Supreme  Council  Catholic  Knights  of  America  v.  Gam- 
bati,  29  Texas  Civ.  App..  80  (69  S.  W.,  114). 

The  case  at  bar  is  distinguishable  from  the  case  of  Cotton  Jammers 
&  Longshoremen's  Assn.  v.  Taylor,  23  Texas  Civ.  App.,  367  (56  S.  W., 
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553),  and  other  Texas  cases  cited  by  appellant,  in  that  in  those  cases  it 
clearly  appeared,  and  was  so  held  by  the  court,  that  property  rights  of 
the  aggrieved  party  were  involved. 

But  again,  we  are  of  the  opinion  that  the  decisions  of  this  State,  and 
perhaps  the  weight  of  authority  upon  the  subject,  are  to  the  effect  that 
if  the  courts  will  ever  entertain  jurisdiction  of  a  controversy  in  a  volun- 
tary society  where  no  property  rights  are  involved,  they  will  not  do  so 
until  all  the  remedies  within  the  society  have  been  exhausted.  The  con- 
stitution and  laws  of  the  Knights  and  Ladies  of  Honor  by  which  Lone 
Star  Lodge  No.  1935  is  governed,  provide  that  any  member  of  the  order 
considering  that  the  decision  or  act  of  any  officer  is  unjust  or  not  in  ac- 
cordance with  the  constitution  and  laws,  shall  have  the  right  of  appeal. 
From  the  decision  or  act  of  the  Supreme  Protector  an  appeal  may  be 
taken  to  the  Supreme  Lodge  within  thirty  days.  Neither  of  the  plain- 
tiffs, nor  any  other  member  of  Lone  Star  Lodge,  appealed  from  the  action 
of  the  Supreme  Protector  Tait  in  issuing  the  order  suspending  said 
lodge.  In  Screwmen's  Ben.  Assn.  v.  Benson,  76  Texas,  552,  it  is  said: 
"By  uniting  with  the  society  the  member  assents  to  and  accepts  the  con- 
stitution and  impliedly  binds  himself  to  abide  by  the  decision  of  such 
boards  as  that  instrument  may  provide  for  the  determination  of  disputes 
arising  within  the  association;  .  .  .  that  having  voluntarily  consti- 
tuted tribunals  to  adjust  their  differences,  should  not  be  permitted  to 
resort  to  the  courts  of  justice  to  set  aside  the  illegal  awards  of  such 
tribunals  as  long  as  there  is  another  body  which  has  power  to  reverse 
the  sentence  and  which  has  not  been  appealed  to."  Benson  v.  Screw- 
men's  Ben.  Assn.  of  Galveston,  2  Texas  Civ.  App.,  66  (21  S.  W.,  562) ; 
Supreme  Council,  Catholic  Knights  of  America  v.  Gambati,  supra;  Gip- 
son  v.  Morris,  36  Texas  Civ.  App.,  593  (83  S.  W.,  226) ;  Oliver  v.  Hop- 
kins (Mass.),  10  N.  E.,  776;  Meade  v.  Stirling,  27  Atl.,  591. 

There  is  no  error  in  the  judgment  of  the  lower  court,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


John  White  et  al.  v.  G.  W.  Alexander  et  al. 

Decided  October  29.  1910. 

1 . — Venue — Sureties — Parties. 

For  the  purpose  of  securing  a  loan  of  money  the  borrower  executed  a  bond 
with  a  number  of  sureties;  a  short  time  afterwards  the  borrower  executed 
another  and  an  additional  bond  for  the  same  purpose  and  with  like  condi- 
tions as  the  first  bond;  the  second  bond  had  but  one  surety:  this  surety  was 
not  on  the  first  bond,  and  his  liability  was  expressly  limited  to  a  certain 
amount  which  was  less  than  the  amount  of  the  first  bond;  his  residence  was  in 
a  different  county  from  that  of  his  principal  and  the  sureties  on  the  first  bond. 
In  a  suit  against  the  principal  and  the  sureties  on  both  bonds  to  collect  the 
debt,  held,  the  surety  on  the  second  bond  was  a  proper  party,  and  the  suit 
was  properly  brought  in  the  county  of  his  residence. 
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2. — Same — Executors — Plea  of  Privilege. 

When  an  executor  fails  to  plead  his  privilege  to  be  sued  in  the  county 
in  which  the  estate  is  being  administered,  a  co-defendant  can  not  interpose  the 
plea    for    him. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Looney  &  Clark,  for  appellants. 

No  brief  for  appellees. 

RAINEY,  Chief  Justice. — The  statement  of  the  nature  and  result 
of  the  suit  as  made  by  appellants,  we  find  to  be  substantially  correct,  and 
the  same  is  here  adopted : 

"On  the  1st  day  of  October,  1907,  appellants  were  a  partnership  en- 
gaged in  the  banking  business  at  Point  in  Rains  County,  Texas,  under 
the  name  of  'Merchants  &  Planters  Bank/  V.  H.  Montgomery  was  a 
merchant  at  Emory  in  said  county  and  desired  a  line  of  credit  with  said 
bank  to  the  amount  of  $10,000.  In  order  to  secure  this  line  of  credit,  he, 
together  with  appellees,  J.  W.  Clark,  W.  D.  Peeples,  G.  W.  Alexander, 
J.  E.  Alexander,  Gus  Orsborn,  Mrs.  T.  I.  Holmes,  C.  H.  Johnson  and 
F.  H.  Hall  48  sureties,  executed  a  bond  payable  to  said  bank,  conditioned 
that  they  would  pay  any  sum  of  money  which  said  Montgomery  might 
owe  or  become  indebted  to  said  bank  for  a  period  of  six  months  from 
said  date  not  to  exceed  ten  thousand  dollars  at  any  one  time.  On  the 
15th  day  of  said  month  said  Montgomery,  together  with  appellee,  B.  M. 
McMahan,  as  his  surety,  for  the  same  purpose  executed  another  and  an 
additional  bond  with  like  conditions,  but  it  was  stipulated  therein  that, 
while  the  same  was  given  in  connection  with  the  first  named  bond  and 
while  the  liability  of  said  McMahan  should  be  equal  to  the  liability  of 
the  sureties  on  the  other  bond  for  his  pro  rata  part  of  such  indebtedness, 
still  his  liability  should  in  no  event  exceed  the  sum  of  two  thousand  dol- 
lars. On  the  faith  of  these  bonds  the  bank  aforesaid  advanced  to  said 
Montgomery  various  sums  of  money  at  various  times  so  that  on  the  20th 
day  of  January,  1908,  he  was  indebted  to  it  in  the  sum  of  $9507.50. 

"On  that  day  said  Montgomery  presented  to  the  said  bank  the  five 
notes  sued  on  signed  by  all  of  the  above  named  parties  except  J.  W. 
Clark  and  B.  M.  McMahan,  and  the  same  were  accepted  by  said  bank 
in  payment  of  $5000  of  said  account  and  a  credit  of  that  amount  was 
duly  entered  thereon  leaving  a  balance  due  of  $4507.50.  At  the  same 
time  and  as  part  of  the  same  transaction  he  also  presented  to  said  bank 
as  collateral  security  the  vendor's  lien  notes  sought  to  be  foreclosed  on 
in  this  cause,  but  these  are  not  material  to  the  question  here  presented. 

"F.  H.  Hall  and  C.  H.  Johnson,  two  of  the  persons  who  signed  the 
first  bond,  died,  Johnson  was  insolvent  and  Hall's  estate  is  being  ad- 
ministered in  the  County  Court  of  Rains  County,  appellees,  D.  W.  Mor- 
row and  V.  H.  Montgomery,  being  the  executors  of  said  estate. 
Vol.  LXII  Civil-33. 
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"March  12,  1910,  appellants  brought  this  suit  in  Hunt  County,  the 
residence  of  defendant,  B.  If.  McMahan,  to  recover  the  balance  due 
on  said  account  and  the  amount  of  the  five  notes  above  mentioned,  seek- 
ing to  hold  the  signers  of  the  first  named  bond  liable  for  the  entire  bal- 
ance of  said  account,  and  to  hold  McMahan  liable  to  the  extent  of  $2000 
by  reason  of  the  bond  signed  by  him ;  the  executors  of  Hall's  estate  being 
made  parties  in  order  to  establish  the  claim  against  said  estate,  and  it 
being  alleged  that  Johnson  died  insolvent.  The  petition  is  quite  lengthy 
setting  out  the  making  of  the  bonds  and  furnishing  of  the  money,  the 
execution  of  the  notes,  and  other  proper  allegations.  It  would  serve  no 
good  purpose  to  copy  it  here. 

"On  the  15th  day  of  June,  1910,  appellees,  6.  W.  Alexander,  J.  E. 
Alexander,  W.  D.  Peeples,  Gus  Orsborn  and  J.  W.  Clark,  filed  their  first 
amended  original  answer  in  which  they  pleaded  their  privilege  to  be  sued 
in  Rains  County,  the  county  of  their  residence,  on  the  ground:  (1) 
That  there  is  no  connection  between  the  bond  upon  which  they  are  sought 
to  be  held  and  the  bond  signed  by  McMahan ;  that  McMahan  is  'neither 
a  proper  or  a  necessary  party  to  the  determination  of  the  controversy  be- 
tween them,  their  other  co-defendants  and  the  plain  tiffs';  and  (2)  that 
the  estate  of  F.  H.  Hall,  deceased,  being  in  course  of  administration  in 
Rains  Countv,  the  executors  of  said  estate  can  not  be  sued  in  Hunt 
County  to  establish  these  claims,  regardless  of  the  fact  that  the  executors 
themselves  do  not  object ;  that  the  said  defendants  are  entitled  to  have  a 
judgment  over  against  the  Hall  estate  should  plaintiff  recover  against 
them,  and  that  they  can  not  get  a  valid  judgment  over  against  it  in  this 
cause  in  Hunt  Countv  because  of  the  'mandatory'  provisions  of  the 
statutes  relating  to  venue  against  decedent  estates. 

"Said  defendants  also,  among  other  things,  pleaded  non  est  factum 
as  to  the  five  notes  sued  on,  and  appellants,  in  reply,  pleaded  that  the 
notes  were  accepted  by  said  bank  in  good  faith  as  a  credit  for  the  face 
value  thereof  on  the  account  for  monev  advanced  to  secure  which  the 
bonds  were  given ;  that  if  the  notes  are  not  valid  obligations  against  said 
defendants,  said  bank  had  no  notice  of  such  fact ;  that  if  said  defendants 
are  not  liable  on  the  notes  then  said  credit  on  said  account  was  fraudu- 
lently procured,  and  that  said  defendants  are  liable  by  reason  of  their 
bond  for  the  amount  thereof  on  the  account  on  which  the  fraudulent 
credit  was  given.  The  other  defendants  filed  answers  and  neither  of 
them  urged  a  plea  of  privilege. 

"This  is  a  sufficient  statement  of  the  pleadings  and  the  nature  of  the 
case  to  present  the  questions  arising  on  this  appeal. 

"When  the  case  was  called  for  trial,  June  16,  1910,  said  defendants 
who  filed  said  plea  of  privilege,  presented  same  to  the  court  together 
with  the  following  admitted  facts:  (1)  That  the  residence  of  all  the 
parties  is  correctly  set  out  in  plaintiffs'  petition;  that  none  of  the  de- 
fendants ever  resided  in  Hunt  County,  except  B.  M.  McMahan  who  re- 
sided there  when  suit  was  filed  and  has  resided  there  at  all  times  since 
then;  (2)  that  F.  H.  Hall  is  dead;  that  his  estate  is  in  course  of  admin- 
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istration  in  the  County  Court  of  Rains  County,  and  that  D.  W.  Morrow 
and  V.  H.  Montgomery,  the  executors  of  said  estate,  each  reside  in  Rains 
County  and  have  never  resided  in  Hunt  County;  and  (3)  that  the  de- 
fendants urging  the  plea  of  privilege  did  not  sign  the  bond  McMahan 
signed  and  had  no  connection  therewith.  Said  plea  upon  these  facts 
was  submitted  to  the  court  and,  after  argument  thereon,  judgment  was 
entered  sustaining  said  plea  and  ordering  the  transfer  of  the  whole 
case  to  Rains  County.  To  this  judgment  appellants  excepted  and  in 
open  court  gave  notice  of  appeal  to  this  court/' 

As  shown  by  the  foregoing  statement,  McMahan,  though  having  exe- 
cuted a  separate  instrument,  was  equally  bound  to  the  appellants  for  the 
amount  owing  by  Montgomery  with  the  other  defendants  upon  the  obli- 
gation executed  by  them.  His  liability,  however,  could  not  exceed  $2000. 
Being  so  bound,  he  was  a  proper  party  to  the  suit  and,  living  in  Hunt 
County,  jurisdiction  of  the  court  attached  to  him  which  gave  jurisdiction 
over  all  the  defendants  living  in  Rains  County  who  were  liable  to  plain- 
tiff for  said  indebtedness.  Dublin  Cotton  Oil  Co.  v.  Robinsdn,  50  S. 
W.,  1054;  Mathonican  v.  Scott,  87  Texas,  398;  Provident  Natl.  Bank 
v.  Hartnett,  100  Texas,  214;  Cobb  v.  Barber,  92  Texas,  309. 

Although  McMahan's  liability  was  limited  in  amount,  still  he  was 
bound  to  that  extent  and  therefore  was  a  proper  partv  to  this  suit.  Texas 
&  Pac.  Ry.  Co.  v.  Mangum,  68  Texas,  342;  Middleton  v.  Pipkin,  56  S. 
W.,  240. 

P.  H.  Hall,  deceased,  was  one  of  the  signers  of  the  original  obligation. 
His  estate  is  being  administered  in  Rains  County  and  his  executors  are 
parties  to  this  suit.  They  have  not  claimed  any  privilege  to  be  sued 
in  Rains  County,  and  the  other  defendants  can  not  interpose  the  plea 
for  them. 

We  are  of  the  opinion  that  the  court  in  Hunt  County  had  jurisdiction 
of  the  parties,  and  it  was  error  lo  sustain  the  plea  of  privilege. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Waugh  v.  Gulp,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  October  31,  1910. 

1. — Carrier — Discrimination — Failure  to  Furnish  Oars — Pleading. 

In  an  action  against  a  railroad  company  for  damages  for  failure  to  com- 
ply with  an  alleged  contract  to  furnish  cars  for  the  shipment  of  logs,  and 
for  alleged  discrimination  against  plaintiff  in  the  matter  of  furnishing  care, 
pleading  considered  and  held  to  state  a  cause  of  action. 

2. — Same — Damages,  Notice  of. 

A  railroad  company  would  be  liable  to  a  shipper  for  additional  expenses 
caused  him  by  a  wrongful  or  negligent  delay  in  furnishing  cars  when  the  company 
had  notice  of  the  facts  which  rendered  it  necessary  for  the  shipper  to  incur 
the  expenses. 
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8. — Same — Discrimination — Damages. 

If  one  class  of  shippers  is  given  any  advantage  over  another  in  the  trans- 
portation of  freight  by  a  carrier,  such  carrier  will  be  liable  to  the  shipper  so 
discriminated  against  for  the  damages  thereby  sustained  by  him.  And  the  fact 
that  the  shipper  does  not  seek  to  recover  the  statutory  penalty  for  such  dis- 
crimination would  not  prevent  his  recovery  of  the  damages. 

4. — Same — Exemplary  Damages — Pleading. 

In  an  action  against  a  railroad  company  for  exemplary  damages  for  fail- 
ure and  refusal  to  furnish  cars  for  the  transportation  of  freight,  and  for  dis- 
crimination against  plaintiff  in  the  matter  of  furnishing  cars,  allegations  con- 
sidered and  held  sufficient  to  support  a  recovery  for  such  damages. 

5. — Same — Notice  to  Furnish  Cars,  Sufficiency. 

When  the  purpose  of  a  notice  to  a  railroad  company  to  furnish  cars  ia 
not  to  lay  a  predicate  for  the  recovery  of  the  statutory  penalties,  but  simply 
to  give  notice  to  the  carrier  of  the  damages  resulting  from  its  delay  in  fur- 
nishing the  cars,  the  fact  that  the  notice  is  not  in  compliance  with  the  statute 
concerning  the  recovery  of  penalties,  is  immaterial. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

F.  Campbell  and  F.  M.  Stevens,  for  appellant. 

Terry,  Cavin  &  Mills  and  F.  J.  &  R.  C.  Duff,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellant 
against  the  appellee  to  recover  damages  for  the  failure  of  appellee  to 
comply  with  an  alleged  contract  to  furnish  cars  for  the  shipment  of  logs 
by  appellant,  and  for  alleged  discrimination  by  appellee  against  the  ap- 
pellant in  the  matter  of  furnishing  cars  for  the  shipment  of  said  logs. 

The  amended  petition,  to  which  demurrers  were  sustained  in  the  court 
below,  contains  the  following  allegations : 

"Plaintiff  would  further  show  to  the  court  that  on  January  24,  1907, 
he  began  shipments,  under  the  firm  name  of  Smith  &  Waugh,  of  ash 
logs  under  and  by  virtue  of  a  contract  with  C.  R.  Cummings  Export 
Company,  and  did  then  and  there  fully  advise  the  defendant  company 
of  all  the  demands  and  conditions  of  said  contract,  and  the  necessity  for 
transportation  from  the  point,  towit,  the  station  of  Lamb  on  defendant's 
line  of  railway  in  Liberty  County,  Texas,  to  be  conveyed  to  Houston  and 
Galveston,  Texas;  and  defendant  company  promised  and  assured  plain- 
tiff that  it  would  furnish  to  plaintiff  sufficient  cars  for  the  speedy  trans- 
portation of  said  ash  logs  as  in  law  it  was  bound  and  obligated  to  do. 

"That  upon  the  promises  and  assurance  of  defendant  to  furnish  cars 
for  the  speedy  transportation,  which  said  promises  and  assurance  was 
no  more  than  defendant  was  in  law  bound  to  do,  plaintiff  entered  into 
said  contract  to  deliver  said  logs  on  cars  at  said.  Lamb  Station,  and  did 
fully  equip  himself  with  teams,  wagons,  carts,  saws  and  labor  to  cany 
out  and  comply  with  said  contract  to  deliver  said  logs  on  board  cars,  as 
hereinbefore  said,  at  the  rate  of  three  cars  per  day.  And  that,  towit,  on 
the  31st  day  of  January,  1907,  defendant,  with  a  total  disregard  of  the 
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plaintiff's  rights,  meaning  and  intending  to  do  plaintiff  great  damage, 
and  with  a  total  disregard  of  the  penal  laws  of  the  State  of  Texas,  did 
through  its  superintendent  at  Beaumont,  make  and  issue  an  order  in 
substance  as  follows: 

"  'Office  of  Superintendent, 
"  'Beaumont,  Texas,  January  31,  1907. 

u  To  All  Agents :  The  following  is  a  list  of  system  flat  cars,  which  is 
desired  to  be  placed  in  the  piling  service  at  Somerville  with  as  little  delay 
as  possible.  These  cars  are  all  equipped  with  boards  for  this  service,  or 
at  least  were  sometime  ago,  and  such  of  those  as  are  not  already  equipped 
arrangements  will  be  made  to  have  the  necessary  boards  applied.  Agents 
are  especially  instructed  not  to  use  these  cars  for  any  other  purpose, 
only  for  loading  piling  for  Somerville,  and  if  any  show  up  at  your  sta- 
tion bill  them  to  piling  spurs  to  load  for  Somerville.> "  (Here  follows 
a  list  by  number  of  the  cars  included  in  said  order.) 

".  .  .  That  by  said  order  plaintiff  was  greatly  wronged  and  in- 
jured; that  by  said  order  117  cars  were  taken  from  the  general  service 
and  specially  set  apart  and  contributed  to  parties  engaged  in  the  shipping 
of  piling,  which  is  in  direct  violation  of  the  penal  laws  of  the  State  of 
Texas  enacted  by  its  Twenty-sixth  Legislature  in  1899  and  before  the 
commission  of  the  unlawful  discrimination  herein  complained  of. 

"Plaintiff  here  now  charges  the  defendant  with  possession  of  the 
original  order  and  hereby  serves  notice  to  produce  the  same  upon  the 
trial  of  this  cause  and  upon  its  failure  so  to  do,  secondary  evidence  of 
its  contents  will  be  offered  by  the  plaintiff. 

"Plaintiff  says  that  his  entire  shipment  of  logs  consisted  of  about  61 
cars,  which  he  could  with  ease  have  shipped  out  in  30  working  days,  and 
out  of  which  he  could  and  would  have  made  good  money  for  his  services 
and  on  his  investment  for  his  teams,  etc.  But  he  says  that  on  account  of 
the  unlawful  discrimination  on  the  part  of  defendant  company  he  has 
been  compelled  to  sustain  a  loss  of  a  great  amount  of  money. 

"Plaintiff  says  that  he  was  furnished  the  first  car  for  his  shipment 
on  January  24,  1907,  on  car  G.,  C.  &  S.  F.  92400,  and  because  of  the 
discrimination  herein  complained  of  he  could  only  secure  the  following 
cars  on  the  dates,  towit:  February  2nd,  Cane  Belt  car  No.  592;  Feb- 
ruarv  5th,  H.  &  T.  C.  No.  2776;  February  8th,  S.  P.  car  No.  58706; 
March  11th,  A.  T.  &  S.  F.  No.  90473;  March  11th,  G.,  C.  &  S.  F.  No. 
7644;  only  two  of  which  appears  by  their  initials  to  be  the  property  of 
the  defendant  company,  which  117  cars  in  one  lot  are  set  apart  to  piling 
shippers.  And  so  it  was  that  about  the  11th  day  of  March,  1907,  when, 
under  the  facts  as  herein  stated,  because  of  the  wrongful  discrimination 
herein  complained  of.  the  plaintiff  saw  death  to  his  business  and  knew 
that  if  the  conditions  were  not  changed  he  would  not  only  lose  the  nice 
profit  he  could  and  would  have  made  out  of  his  contract,  but  that  he 
would  lose  much  money  in  addition  thereto,  he  caused  a  letter  to  be 
written  to  both  J.  A.  Glenn,  superintendent  at  Beaumont  and  to  J.  S. 
Hershey  at  Galveston,  and  afterwards,  on  March  19th,  he  caused  a  letter 
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to  be  written  to  each  of  the  said  two  parties,  and  again  on  May  12th 
he  caused  a  letter  to  be  written  to  each  of  the  same  two  parties,  and  that 
aforetime,  towit,  on  December  26th  he  caused  a  letter  to  be  written  to 
defendant's  agent  at  Cleveland,  Texas,  and  a  letter  to  same  purport  on 
the  same  day  to  J.  S.  Hershey  at  Galveston,  Texas.  That  J.  S.  Hershey 
was  at  the  time  general  freight  agent  of  defendant  at  Galveston,  and 
J.  A.  Glenn  was  at  the  time  superintendent  of  defendant  at  Beaumont. 

"That  in  all  and  each  of  said  letters  plaintiff  called  defendant's  at- 
tention to  his  losses  by  virtue  of  his  failure  to  get  cars,  and  called  their 
attention  to  all  the  damaging  results  from  failure  to  get  cars,  and  pleaded 
for  three  cars  per  day,  and  called  attention  to  danger  of  damage  from 
worms,  and  called  defendant's  attention  to  the  loss  plaintiff  was  sustain- 
ing by  virtue  of  having  to  keep  men  and  teams  at  all  times  in  readiness 
for  the  loading  of  cars,  all  of  which  original  letters  are  in  possession  of 
defendant,  and  notice  is  now  served  upon  defendant  to  produce  the  same 
on  the  trial  of  this  cause  or  secondarv  evidence  of  their  contents  will  be 
offered  by  the  plaintiff. 

"That  in  addition  to  all  the  letters  that  are  hereinbefore  mentioned 
and  all  the  efforts  of  the  plaintiff  to  get  cars,  he  did,  on  the  20th  day  of 
May,  1907,  make  a  written  statutory  demand  for  cars  of  the  agent  of 
defendant  at  Cleveland,  Texas,  the  nearest  station  of  defendant  where 
an  agent  and  telegraph  station  is  located  next  to  the  station  of  Lamb, 
the  point  of  shipment,  which  written  demand  was  in  substance  as  follows: 

" 'Cleveland,  Texas, ,  1907. 

"  <Mr.  B.  0.  Walker,  agent  of  the  G.  C.  &  S.  F.  By.  Co. 

"  'Please  give  us  three  cars  to  be  loaded  immediately  with  logs  at  the 
station  of  Lamb  on  the  G.  C.  &  S.  F.  By.  to  be  transported  to  Houston, 
Texas.  We  here  now  tender  to  you  $22.50  to  cover  one-fourth  the  freight 
charges  from  Lamb  to  Houston,  and  to  be  applied  to  the  payment  of 
freight  on  the  logs  to  be  loaded  upon  said  cars.  We  waive  the  change 
where  this  tender  exceeds  one-fourth  of  the  freight  charges,  required  by 
law  to  be  paid  with  this  demand  for  cars.  Flat  or  coal  cars  are  the 
kind  wanted. 

"  'Smith  &  Waugh.' 

"That  on  the  same  day  a  demand  for  cars  was  made  in  the  same 
language  for  three  cars  to  be  loaded  on  May  23 ;  that  on  the  29th  a  de- 
mand for  three  cars  was  made  to  be  loaded  on  June  1st,  and  for  three 
to  be  loaded  on  June  3rd,  the  language  of  said  demand  being  the  same 
substantially  as  the  first  quoted;  that  on  May  2nd  and  22nd  two  de- 
mands were  made  in  writing  for  three  cars  each,  making  12  cars,  in 
language  substantially  the  same  as  hereinbefore  quoted.     That  on  May 

and  before  the  25th,  plaintiff  made  a  demand  in  writing,  on  one 

of  the  blanks  furnished  by  defendant  for  that  purpose,  for  14  cars  'Two 
for  Saturday  25th  and  two  per  day  until  all  logs  were  loaded.'  That  on 
June  3rd  plaintiff  demanded  3  cars  to  be  loaded  on  June  6th;  that  on 
June  7th  plaintiff  demanded  3  cars  to  be  loaded  on  June  11th,  and  3 
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cars  to  be  loaded  on  the  12th.  That  on  June  10th  plaintiff  demanded  3 
cars  to  be  loaded  on  the  14th  and  3  cars  to  be  loaded  on  June  15th,  all 
in  language  in  substance  as  the  demand  first  herein  quoted.  That  on 
June  24th  plaintiff  demanded  8  cars  to  be  loaded  at  Lamb,  and  on  July 
2nd,  4  cars,  the  last  two  demands  being  upon  blanks  furnished  by  de- 
fendant company  for  that  purpose.  That  all  of  said  demands  herein 
pleaded  were  in  writing  and  plaintiff  here  now  charges  defendant  with 
the  originals  thereof  and  here  now  gives  notice  to  produce  them  upon 
the  trial  of  this  cause  or  secondary  evidence  will  be  offered  by  the  plain- 
tiff to  prove  their  contents. 

"Plaintiff  says  that  he  did  all  in  his  power  to  secure  transportation 
for  his  said  logs,  and  to  every  petition  and  to  every  demand  the  defendant 
paid  no  heed  and  forced  the  plaintiff  to  suffer  the  loss  as  herein  com- 
plained of. 

"Plaintiff  says  that  he  relied  upon  the  defendant  to  furnish  transpor- 
tation for  his  timber  as  in  law  it  was  required  to  do,  and  that  thereby 
plaintiff  was  forced  to  keep  and  maintain  at  his  expense  men  and  teams 
prepared  and  in  readiness  to  load  out  the  logs  and  to  carry  out  his  con- 
tract of  shipment.  And  that  had  the  defendant  not  discriminated  as 
it  did,  that  he  would  have  loaded  out  said  logs  in  the  time  as  herein- 
before stated." 

Then  follows  a  list  of  the  cars  furnished  plaintiff  and  the  dates  on 
which  thev  were  furnished. 

It  is  then  alleged,  in  substance,  that  plaintiff  was  at  an  expense  of 
$35  per  day  for  men  and  teams  employed  for  the  purpose  of  loading 
said  cars  and  which  he  was  compelled  to  keep  unemployed  in  anticipation 
of  receiving  cars  for  loading,  and  that  the  extra  expense  so  incurred  by 
plaintiff  amounted  to  the  sum  of  $3990.  It  is  further  alleged  that  be- 
cause of  defendant's  failure  and  refusal  to  furnish  transportation  for 
plaintiff's  logs  a  number  of  them  became  worm-eaten  and  were  there- 
fore a  total  loss,  the  amount  of  such  loss  to  plaintiff  being  $219.(J9. 

"Plaintiff  says  that  the  defendant  company  was  made  fully  aware  of 
all  the  terms,  conditions  ahd  requirements  of  his  obligations  to  load  out 
and  ship  his  said  logs,  and  that  all  of  the  loss  and  damage  hereinbefore 
complained  of  was  the  direct,  immediate  and  proximate  result  of  de- 
fendant company's  unlawful  discrimination  as  hereinbefore  alleged,  and 
that  the  same  was  in  the  contemplation  of  defendant  company  at  and 
during  all  of  the  time  of  its  said  discrimination.  That  defendant  was 
fully  advised  of  the  loss  to  plaintiff  of  $35  per  day  for  the  time  that  he 
was  held  in  waiting  for  transportation  of  his  said  logs,  and  was  advised 
that  the  plaintiff  would  look  to  and  hold  it  liable  for  the  loss  and  dam- 
ages occasioned  by  its  failure  to  furnish  necessary  transportation  in  a 
reasonable  time. 

"Plaintiff  says  that  the  wrongful  acts  of  defendant  company  were  de- 
liberately done,  meaning  and  intending  to  do  this  plaintiff  great  harm 
and  damage  as  is  hereinbefore  shown.  That  the  acts  and  doings  of  the 
defendant  company  herein  complained  of  were  maliciously  done,  and 
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by  said  acts  defendant  was  guilty  of  gross  negligence  towards  this  plain- 
tiff and  has  already  greatly  oppressed  and  injured  plaintiff  as  herein- 
before shown,  and  for  which  plaintiff  says  that  the  defendant  company 
is  liable  to  him  in  exemplary  damages  in  the  further  sum  of  $2500, 
for  which  he  also  sues." 

The  prayer  of  the  petition  is  for  recovery  of  the  damages  before  stated 
and  for  general  relief. 

To  this  petition  defendant  demurred  generally,  and  also  presented 
the  following  special  exceptions: 

"Further  specially  excepting,  the  defendant  says  that  the  plaintiffs 
petition  is  insufficient  in  law,  because  it  seeks  to  recover  upon  allegations 
setting  up  that  the  defendant  company  used  its  cars  for  the  maintenance 
of  its  railway  line  and  for  hauling  material  to  be  used  for  said  defendant 
company;  and  of  this  it  prays  the  judgment  of  the  court,  and  the  facts 
alleged  in  plaintiffs  petition  do  not  constitute  a  discrimination  under 
the  law. 

"For  special  exception  to  plaintiff's  petition,  this  defendant  says  that 
the  same  is  insufficient  in  law,  because  it  does  not  set  forth  any  legal 
notice  was  given  to  the  defendant  company  requiring  it  to  furnish  cars, 
and  of  this  it  prays  the  judgment  of  the  court. 

"Further  specially  excepting  to  plaintiff's  petition,  defendant  says 
that  the  allegation  in  the  same  that  on ,  1907,  the  plain- 
tiff notified  the  defendant  to  furnish  three  cars  immediatelv  is  insuf- 
flcient  in  law,  because  it  does  not  set  forth  the  time  when  said  notice 
was  given  and  because  this  defendant  could  not  be  required,  under  the 
statute,  to  immediatelv  furnish  cars  to  be  loaded. 

"Further  specially  excepting  to  said  petition,  this  defendant  says 
that  the  same  is  insufficient  in  law,  because  the  notices  therein  set  forth 
do  not  specifically  give  the  dates  of  the  alleged  written  notices  to  furnish 
cars,  and  because  said  notices  do  not  show  that  this  defendant  had  been 
given  three  days  notice  in  advance  of  the  time  when  said  cars  were  re- 
quired to  be  furnished. 

"The  defendant  further  excepts  to  the  allegation  of  the  plaintiff's 
petition  which  undertakes  to  recover. exemplary  damages,  as  being  in- 
sufficient in  law.  and  of  this  it  prays  judgment  of  the  court." 

The  judgment  of  the  court  upon  these  exceptions  is  as  follows: 

"William  Waugh, 

vs.  No.  4328 

"Gulf,  Colorado  &  Santa  Fe  Bailway  Co. 

"August  9,  A.  D.  1909. 

"On  this  day  this  cause  came  on  for  trial,  and  the  plaintiff  being 
present  in  person  and  by  counsel,  and  the  defendant  by  counsel,  the 
matters  of  law  were  submitted  to  the  court,  and  having  heard  the  plead- 
ings, argument  of  counsel,  and  being  fully  advised,  the  court  is  of  the 
opinion  that  the  law  is  with  the  defendant  as  to  each  and  all  of  his 
special  exceptions  and  they  are  each  and  every  one  sustained,  whereupon 
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the  plaintiff  excepted  to  the  ruling  of  the  court  and  was  granted  leave 
to  file  his  trial  amendment,  which  was  accordingly  done ;  when  the  court, 
after  a  more  deliberate  consideration,  is  of  the  opinion  that  the  law  is 
with  the  defendant  on  his  general  demurrer  and  sustained  the  same; 
and  the  plaintiff  declining  to  amend,  his  cause  was  by  the  court  dismissed, 
to  which  rulings  and  judgments  of  the  court  the  plaintiff  did  in  open 
court  except  and  gave  notice  of  appeal  to  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District  of  Texas." 

The  trial  amendment  filed  by  plaintiffs  need  not  be  set  out.  It  made 
no  material  changes  in  the  allegations  of  the  amended  original  petition. 
We  shall  not  discuss  the  several  assignments  of  error  in  detail,  but  will 
treat  the  questions  presented  in  a  general  way. 

While  the  petition  is  inartistically  drawn,  it  does  state  facts  which  if 
proven  would  entitle  plaintiff  to  recover  damages  of  defendant.  This  is 
admitted  by  the  appellee,  but  it  is  contended  that  the  only  damages 
properly  pleaded  is  the  $219,  the  alleged  value  of  the  timber  lost  by  ap- 
pellant by  reason  of  the  failure  of  appellee  to  furnish  transportation 
therefor,  and  this  amount  being  below  the  jurisdiction  of  the  court  the 
general  demurrer  was  properly  sustained. 

We  can  not  agree  with  appellee  in  this  contention.  The  petition  ex- 
plicitly stated  that  appellee  had  full  notice  of  all  the  facts  which  rendered 
it  necessary  for  appellant  to  incur  the  expense  of  keeping  the  men  and 
teams  in  readiness  to  load  the  cars  when  furnished,  and  if  appellee  wrong- 
fully or  negligently  delayed  to  furnish  the  cars  it  would  be  liable  for  the 
additional  expenses  thereby  occasioned  appellant  of  which  it  had  notice. 
The  amount  claimed  by  appellant  for  expenses  thus  incurred  being  suf- 
ficient in  amount  to  give  the  District  Court  jurisdiction,  it  follows  that 
the  court  erred  in  sustaining  the  general  demurrer. 

We  do  not  think  the  petition  was  subject  to  the  objection  urged  against 
it  by  the  appellee's  first  special  exception.  It  does  not  appear  either  ex- 
pressly or  inferentially  from  the  petition  that  the  117  cars  alleged  to 
have  been  taken  from  use  in  the  general  traffic  of  the  road  and  directed 
to  be  used  exclusively  in  transporting  ties  and  piling,  were  so  used  by 
appellee  in  the  maintenance  of  its  railway  line,  but  on  the  contrary  the 
allegations  of  the  petition,  taken  as  a  whole,  show  that  said  cars  were 
set  apart  to  the  use  of  shippers  generally  of  piling  and  ties,  while  those 
engaged  in  shipping  logs  suitable  for  other  purposes  were  unable  to  se- 
cure reasonably  prompt  transportation  therefor. 

If  one  class  of  shippers  is  given  advantage  over  another  in  the  transpor- 
tation of  freight  by  the  carrier,  such  carrier  is  liable  to  the  shipper  so  dis- 
criminated against  for  the  damages  sustained  by  him.  Section  1,  art. 
4574,  and  art.  4575,  Sayles'  Civil  Statutes. 

The  fact  that  appellant  does  not  seek  to  recover  the  statutory  penalty 
does  not  prevent  his  recovery  of  the  damages  sustained  by  him. 

The  allegations  that  the  acts  of  omission  and  of  commission  charged 
against  appellee  were  done  maliciously  and  with  the  intention  of  injuring 
appellant,  were  sufficient  to  support  a  recovery  of  exemplary  damages. 
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The  notices  to  furnish  cars  set  out  in  the  petition  were  not  sufficient 
under  the  statute  to  entitle  appellant  to  recover  the  statutory  penalty 
for  the  failure  of  appellee  to  furnish  the  cars,  but  appellant  does  not 
seek  to  recover  such  penalty  and  such  notices  were  pleaded  on  the  gen- 
eral issue  of  notice  to  appellee  of  the  damages  suffered  by  appellant  by 
reason  of  the  delay  in  the  transportation  of  his  logs. 

This  disposes  of  the  several  questions  presented  by  the  record. 

From  what  has  been  said  it  follows  that  the  judgment  of  the  court 
below  must  be  reversed  and  the  *  cause  remanded  and  it  has  been  so 
ordered. 

Reversed  and  remanded. 


J.  W.  Irion  v.  Mary  D.  Yell  et  al. 

Decided  November  2,  1910. 

1. — Appeal — Affirmance — Beason  for  Judgment. 

If  any  phase  of  the  facts  found  by  a  trial  court  will  support  the  judgment 
rendered,  it  should  be  affirmed  on  appeal,  without  regard  to  the  reason  assigned 
by  the  trial  judge  for  rendering  the  same. 

2. — Deed  of  Trust — Construction — Promise  to  Fay. 

A  deed  of  trust  considered,  and  held,  although  it  contained  no  explicit 
promise  to  pay  the  debt  therein  mentioned  together  with  compound  interest 
thereon,  a  fair  and  reasonable  construction  of  the  instrument  in  the  light  of  the 
concomitant  circumstances  evidenced  an  undertaking  on  the  part  of  one  of  the 
signers  to  pay  said  debt  and  interest,  and  on  the  part  of  the  other  signer  that 
her  land  therein  described,  should  be  bound  for  the  payment  of  said  debt  and 
interest. 


3. — Purchase  Money  Notes — Compound  Interest — Novation. 

An  agreement,  in  consideration  of  an  extension  of  time,  to  pay  compound, 
instead  of  simple,  interest  on  notes  given  for  the  purchase  of  land,  would  make 
such  interest  part  and  parcel  of  the  purchase  money  debt  evidenced  by  the  notes. 

4. — Surety — Deed  of  Trust — Belease  of  Principal. 

Notes  given  for  the  purchase  of  land  were  signed  by  the  two  purchasers;  sub- 
sequently, in  consideration  of  an  extension  of  time  granted  to  the  makers  of  the 
notes,  a  third  party  gave  a  deed  of  trust  on  her  land  to  secure  the  payment  of 
the  notes,  and  in  the  same  instrument  one  of  the  makers  of  the  notes  agreed  to 
pay  compound  instead  of  simple  interest  on  the  debt,  the  other  maker  refused 
to  "pay  compound  interest  or  to  sign  the  deed  of  trust  containing  such  agree- 
ment; thereafter  without  the  consent  of  the  owner  of  the  land  described  in  the 
deed  of  trust  the  holder  and  owner  of  the  notes  accepted  from  the  maker  who 
had  refused  to  pay  compound  interest  the  amount  of  the  debt  and  simple  interest 
thereon  in  full  payment  and  satisfaction  of  the  notes  and  the  vendor's  lien,  and 
transferred  and  assigned  said  notes  to  said  maker.  Held,  said  transaction  released 
the  other  maker  of  the  note  from  his  obligation  to  pay  compound  interest,  and 
discharged  and  released  the  land  as  security  for  the  debt. 

5. — Principal  and  Surety — Belease  of  Security — Intention  of  Parties. 

A  surety  will  be  discharged  by  the  act  of  a  creditor  in  releasing  the  prop- 
erty of  the  debtor  from  a  lien  held  by  the  creditor  as  security  for  the  debt,  and 
this,  though  it  was  not  the  intention  of  the  creditor  that  his  act  should  have 
the  effect  of  releasing  the  lien.  Parties  can  not  avoid  the  legal  consequences  of 
their  acts  by  merely  declaring  that  they  should  not  have  such  and  such  effect. 
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6. — Written  Instrument — Construction  Against  Writer. 

Certain  promissory  notes  described  in  a  deed  of  trust,  on  their  face  bore 
simple  interest;  the  deed  of  trust  was  given  subsequently  in  consideration  of 
an  extension  of  time,  and  stipulated  that  the  notes  should  bear  compound  in- 
stead of  simple  interest;  still  later  the  deed  of  trust  was  renewed  by  an  agree- 
ment in  writing  prepared  by  the  holder  of  the  notes  in  which  it  was  recited  that 
said  notes  were  just,  due  and  unpaid  and  that  "in  order  to  secure  the  payment 
of  each  of  said  notes  according  to  their  face,  tenor  and  effect1'  the  deed  of  trust 
was  revived,  renewed  or  reinstated.  Held,  the  renewal  agreement  required  the 
payment  of  only  simple  interest  on  the  notes. 

7. — Deed  of  Trust — Payment  of  Debt — Power  of  Trustee. 

After  the  payment  of  a  debt,  to  secure  which  a  deed  of  trust  was  given,  the 
trustee  has  no  power  to  sell  thereunder  the  property  pledged  as  security. 

8. — Same — Beneficiary — Bequest  to  Sell. 

A  deed  of  trust  provided  that  the  trustee  was  empowered  to  sell  the  prop- 
erty at  the  request  of  the  beneficiary  named  therein,  his  heirs,  executors,  admin- 
istrators, assigns,  or  the  holder  and  owner  of  the  notes  to  secure  which  the  deed 
of  trust  was  given.  Held,  the  language  must  be  construed  to  mean  that  upon  the 
transfer  of  the  notes  the  legal  holder  and  owner  alone  had  authority  to  request 
the  trustee  to  sell. 

9. — Same — Condition  of  Sale — Strict  Observance. 

The  conditions  imposed  by  the  grantor  upon  the  trustee  in  a  deed  of  trust 
must  be  strictly  observed  in  making  a  sale  thereunder.  Said  conditions  can  not 
be  disregarded  because  it  may  have  become  impossible  to  comply  with  them. 


10. — Same — Trustee  as  Owner  of  Debt. 

Intimated  that  when  the  trustee  named  in  a  deed  of  trust  becomes  the  holder 
of  the  debt  to  secure  which  the  deed  was  executed,  his  power  to  act  as  trustee 
ceases. 

11. — Same — Parol  Testimony  to  Vary,  Incompetent. 

Testimony  of  a  grantor  in  a  deed  of  trust  as  to  his  or  her  understanding 
of  the  intention  or  purpose  of  the  instrument  is  incompetent  in  the  absence  of 
evidence  that  the  beneficiary  was  in  any  manner  responsible  for  a  misunderstand- 
ing of  the  legal  effect  of  the  same.  And  so  as  to  the  understanding  of  the 
grantor  that  other  persons  were  to  join  in  the  execution  of  the  same. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Wm.  J.  Berne,  for  appellant. 

Lewis  &  Austin  and  Dean,  Humphrey  &  Powell,  for  appellees. 

REESE,  Associate  Justice. — As  originally  instituted,  this  is  a  suit 
by  Mary  D.  Yell  against  J.  W.  Irion,  executor  of  J.  L.  Irion,  to  enjoin 
the  sale  by  him  as  substitute  trustee,  of  certain  land  belonging  to  Mary 
D.  Yell  under  the  provisions  of  a  certain  deed  of  trust  executed  by  her 
to  J.  L.  Irion. 

Pending  the  suit  P.  R.  Yell  and  P.  M.  Yell,  whose  connection  with  the 
case  will  appear  from  this  opinion,  and  also  Lucile,  Blanche  and  Leo 
Yell,  to  whom  Mrs.  Yell  had  conveyed  one  of  the  tracts  of  land  covered 
by  the  trust  deed  prior  to  the  institution  of  this  suit,  were  made  parties. 
Mrs.  Yell  died  pending  the  suit  and  P.  M.  Yell,  her  administrator,  made 
himself  a  party  plaintiff.     "Upon  trial  without  a  jury  judgment  was 
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rendered  for  plaintiffs,  perpetuating  the  temporary  injunction  granted, 
from  which  defendant  Irion,  executor,  prosecutes  this  appeal. 

At  the  request  of  appellant  the  trial  court  prepared  and  filed  conclu- 
sions of  fact  and  law.  The  several  issues  presented  by  the  pleadings  and 
evidence,  so  far  as  material  to  the  disposition  of  this  appeal,  will  suf- 
ficiently appear  from  the  conclusions  of  fact  of  the  trial  court  and  the 
assignments  of  error  discussed,  without  encumbering  this  opinion  with 
even  a  general  statement  of  the  allegations  of  the  pleadings.  There  is  no 
claim  that  the  facts  found  are  not  pertinent  to  the  issues  presented  by 
the  pleadings.  The  findings  of  fact  by  the  trial  court  are  here  inserted, 
and  adopted  by  us,  subject  to  what  is  said  in  passing  upon  the  sixth, 
seventh,  eighth,  ninth  and  tenth  assignments  of  error.  The  only  find- 
ings of  fact  objected  to  are  those  embraced  in  the  eighth,  nineteenth  and 
twentieth  paragraphs  of  the  conclusions,  which  are  objected  to  on  the 
ground  that  the  only  evidence  supporting  these  facts  was  erroneously 
admitted  over  appellant's  objection,  which  error  is  further  presented 
by  appropriate  assignments  of  error. 

"Conclusions  of  fact:  1.  On  the  1st  day  of  August,  1890,  L.  A. 
Killian  and  wife,  L.  M.  Killian,  sold  and  conveved  to  Percy  R.  Yell  & 
Bro.,  503  acres  of  land,  a  part  of  the  R.  Rogers  league  in  Montgomery 
County,  Texas,  and  as  a  part  consideration  for  said  sale  the  said  Percy 
R.  Yell  &  Bro.  executed  and  delivered  to  the  said  L.  A.  Killian  and  L. 
M.  Killian,  among  others,  two  notes  for  the  principal  sum  of  $600  each, 
bearing  date  August  1,  1890,  and  maturing  January  1,  1892,  and  Jan- 
uary 1,  1893,  respectively,  and  bearing  interest  from  their  date  at  the 
rate  of  ten  per  cent  per  annum,  not  compounded.  Said  notes  were  num- 
bers 2  and  3  of  the  series  of  notes  executed  by  the  said  Percy  R.  Yell 
&  Bro.  to  the  said  L.  A.  and  L.  M.  Killian  for  said  land,  and  being  the 
middle  and  last  of  said  series  of  notes. 

"2.  On  and  prior  to  the  17th  day  of  December,  1896,  the  following 
payments  had  been  made  on  said  notes  2  and  3,  towit: 

"On  said  note  No.  2,  the  following  payments:  January  1,  1891, 
$25;  February  18,  1892,  $65;  January  7,' 1893,  $62.28;  February  6, 
1894,  $187.15;  November  1,  1894,  $189.76. 

"On  said  note  No.  3,  there  had  been  made  the  following  payments,  at 
the  following  times,  towit:  January  1,  1891,  $25;  February  18, 
1892,  $65. 

"3.  Prior  to  the  17th  day  of  December,  1896,  J.  L.  Irion  became  the 
legal  owner  and  holder  of  said  notes  2  and  3,  and  on  or  before  the  said 
17th  dav  of  December,  1896,  the  said  Irion  caused  to  be  written  bv 

•.'7  7  • 

James  R.  Davis  a  trust  deed  covering  the  two  tracts  of  land  described 
in  plaintiff's  petition  and  in  the  answer  of  the  defendant  Irion,  which 
said  trust  deed  on  its  face  was  prepared  to  be  executed  by,  and  purports 
to  be  the  act  and  instrument  of,  Mary  D.  Yell  (the  mother  of  the  mem- 
bers of  the  firm  of  Percy  R.  Yell  &  Bro.,  composed  of  P.  R.  Yell  and  P. 
M.  Yell,  Jr.),  and  said  Percy  R.  Yell  &  Bro.,  and  said  P.  R.  Yell  of  the 
county  of  Montgomery  and  State  of  Texas,  and  the  said  P.  M.  Yell,  Jr., 


1910.]  Irion  v.  Yell.  525 

of  the  county  of  Grimes,  State  of  Texas.  Said  trust  deed  recites  that: 
Tor  and  in  consideration  of  the  sum  of  $10  to  us  in  hand  paid  by  James 
B.  Davis  of  the  county  of  Montgomery  and  State  of  Texas,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  natural  affection  of  the  said  Mary 
D.  Yell  for  her  said  two  sons,  and  the  further  consideration  of  the  ex- 
tension of  two  years  further  time  from  the  date  hereof  by  J.  L.  Irion  of 
said  county  of  Montgomery  and  State  of  Texas,  of  the  principal  sums 
now  due  and  owing  and  duly  executed  by  the  said  Percy  R.  Yell  &  Bro., 
and  held  and  owned  by  the  said  J.  L.  Irion,  each  for  the  principal  sum 
of  $600,  and  more  particularly  described  in  the  conditional  part  of  this 
deed,  have  bargained,  sold  and  by  these  presents  do  grant,  bargain,  sell 
and  convey  unto  the  said  James  R.  Davis  and  to  his  successors  and  sub- 
stitutes in  this  trust  instrument/  Here  follows  a  description  of  the  two 
tracts  of  land  as  in  the  pleadings  of  the  parties  to  this  suit.  On  said 
17th  day  of  December,  1896,  and  for  a  long  while  prior  thereto,  the  said 
Mary  D.  Yell  was  a  widow,  and  was  the  sole  and  only  owner  of  said  two 
tracts  of  land,  and  the  said  Marv  D.  Yell  continued  to  be  a  widow  until 
the  time  of  her  death  on  the  27th  of  March,  1908. 

"4.  Said  trust  deed  contains  the  following  conditions,  stipulations 
and  provisions,  material  to  the  issues  involved  in  this  cause:  cThe 
above  conveyance  is,  however,  in  trust,  and  is  to  be  null  and  void  upon 
the  condition  that  the  said  Percv  R.  Yell  &  Bro.  on  or  before  two  vears 
from  this  date  pay  to  the  said  J.  L.  Irion,  the  owner  and  holder  of  said 
two  certain  promissory  notes,  or  his  assigns  thereof,  the  two  principal 
sums  and  all  interest  now  due  thereon  and  annually  hereafter  ten  per 
cent  per  annum  interest  from  the  date  hereof,  upon  the  amounts,  prin- 
cipal and  interest,  now  due  thereon,  said  interest  to  compound  annually 
at  the  same  rate  till  both  principal  and  all  interest  thereon  are  fully  paid, 
said  notes  being  the  middle  and  last  of  three  notes  (the  first  being  fully 
paid),  given  by  the  said  Percy  R.  Yell  &  Bro.  for  the  purchase  money 
for  a  certain  other  tract  of  503  acres  of  land,  another  part  of  said  Rogers 
league,  on  the  day  of  the  date  of  said  notes,  deeded  to  the  said  Percy  R. 
Yell  &  Bro.  by  L.  A.  Killian  and  his  wife,  L.  M.  Killian,  all  of  said 
notes  dated  at  Montgomery,  Texas,  August  1,  1890,  executed  and  signed 
by  the  said  Percy  R.  Yell  &  Bro.,  payable  to  the  order  of  L.  A.  Killian 
and  L.  M.  Killian  and  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum;  said  middle  and  last  each  for  $600  bearing  interest  from  their 
dates;  said  middle  one  due  on  or  before  January  1,  1892,  with  the  fol- 
lowing credits  at  the  date  hereof  endorsed  on  the  back  thereof,  towit: 
January  1,  1891,  $25;  February  18,  1892,  $65;  January  7,  1893,  $62.28; 
February  6,  1894,  $187.15,  and  November  1,  1894,  $i89.76.  Arid  said 
last  and  other  $600  note  due  on  or  before  January  1,  1893,  with  the 
following  credits  at  the  date  hereof,  endorsed  on  the  back  thereof,  towit : 
January  1,  1891,  $25  and  February  18,  1892,  $65.  Then  and  in  such 
case  the  above  convevance  shall  have  no  further  force  or  effect  and  said 
herein  conveved  two  tracts  of  land  shall  be  released  at  the  cost  and  ex- 
pense  of  the  said  Mary  D.  Yell.    But  in  case  of  the  failure  or  default  by 
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the  said  Percy  R.  Yell-&  Bro.  in  the  payment  of  said  balance,  principal 
and  all  interest,  now,  at  the  date  hereof,  due  and  owing  upon  both  of 
said  two  promissory  notes,  each  of  said  $600  principal,  and  ten  per  cent 
per  annum  interest  annually  from  the  date  hereof  upon  said  balance, 
with  said  interest  thereupon  compounded  at  the  same  rate  annually,  in 
full  on  or  before  two  years  from  this  date,  then  and  in  such  event  the 
said  James  R.  Davis  is  by  these  presents  fully  authorized  and  empowered 
and  it  is  hereby  made  his  duty  at  the  request  of  the  said  J.  L.  Irion,  his 
heirs,  executors,  administrators,  assigns,  or  holder  and  owner  of  said 
two  $600  notes,  at  any  time  after  two  years  from  the  date  hereof,  to  sell 
the  said  two  above  described  and  conveyed  tracts  of  land  or  either  and 
a  sufficiency  of  them  during  legal  sale  hours  on  the  first  Tuesday  of  a 
month,  at  auction,  to  the  highest  bidder  for  cash  to  him  in  hand  paid, 
at  the  courthouse  door  at  Conroe  in  said  Montgomery  County  and  State 
of  Texas,  after  giving  public  notice  thereof  at  three  public  places  in  said 
Montgomery  County,  Texas,  one  of  which  shall  be  at  the  courthouse 
door,  for  at  least  twenty  days  prior  to  said  day  of  sale,  and,  at  his  dis- 
cretion, advertising  the  same  in  any  newspaper  published  in  said  Mont- 
gomery County,  and  after  said  sale  or  sales,  upon  the  payment  of  the 
purchase  money  thereof,  to  make  to  the  purchaser  or  purchasers  thereof 
a  good  and  sufficient  deed  in  law  to  and  for  the  premises  so  sold,  with 
the  usual  covenants  and  warrants  binding  upon  us  for  title  thereto, 
and  to  receive  the  proceeds  of  said  sale  or  sales,  and  to  apply  a  sufficiency 
of  the  same  to  the  payment  to  the  balance  of  said  balances  now  owing 
upon  said  two  $600  notes,  according  to  the  tenor,  reading  and  effect 
hereof,  and  all  the  costs  and  expenses  of  executing  this  trust,  including 
ten  per  cent  commissions  on  said  sales  to  said  trustee  for  executing  the 
same,  he  holding  the  remainder  thereof,  if  any,  subject  to  the  order  of 
the  said  Marv  D.  Yell,  her  executors  or  administrators.  And  it  is  hereby 
expressly  provided  that  should  the  said  James  R.  Davis  from  any  cause 
whatever  fail  or  refuse  to  act  in  these  premises  or  become  disqualified 
from  acting  as  such  trustee,  then  the  said  J.  L.  Irion  as  the  holder  and 
owner  of  said  two  $600  notes  and  this  deed  of  trust  shall  have  and  is 
hereby  granted  full  power  to  appoint  a  substitute  in  writing,  who  shall 
have  the  same  powers  as  are  hereby  delegated  to  the  said  James  R.  Davis.' 

"5.  P.  R.  Yell,  in  his  individual  capacity  only,  signed  and  ac- 
knowledged said  trust  deed  on  the  17th  day  of  December,  1896,  and 
thereafter  on  the  same  day  it  was  tendered  to  P.  M.  Yell,  Jr.,  who  after 
reading  said  instrument  refused  to  sign  or  acknowledge  the  same,  and 
said  instrument  was  by  the  said  P.  M.  Yell,  Jr.,  handed  back  to  W.  F. 
Sanders,  a  notary  public,  who  had  been  requested  by  the  said  J.  L.  Irion 
to  procure  the  execution  thereof  by  said  P.  M.  Yell,  Jr. 

"6.  J.  L.  Irion,  the  beneficiary  in  said  trust  deed,  was  present  and 
saw  P.  M.  Yell,  Jr.,  read  the  same  and  knew  that  he  refused  to  execute 
it.  Upon  the  refusal  of  P.  M.  Yell,  Jr.,  to  execute  said  instrument,  it 
was  returned  to  the  said  J.  L.  Irion  by  the  said  Sanders,  who  stated 
to  said  Irion  that  P.  M.  Yell,  Jr.,  refused  to  sign  it.    Thereupon  the  said 
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Irion  returned  said  instrument  to  said  Sanders  and  requested  him  to 
present  the  same  to  Mary  D.  Yell  for  her  signature  and  acknowledgment. 

"7.  On  the  following  day  the  said  Sanders  repaired  to  the  house  of 
P.  R.  Yell,  where  Mary  D.  Yell  was  then  living,  and  presented  said 
trust  deed  to  her  to  be  signed  and  acknowledged,  and  at  the  request  of 
of  said  Mary  D.  Yell  the  said  Sanders,  who  was  a  justice  of  the  peace 
and  ex  officio  notary  public,  undertook  to  read  and  explain  said  trust  deed 
to  her.  and  the  said  Marv  D.  Yell  at  the  conclusion  of  the  explanation 
stated  to  Sanders  that  if  it  was  for  money  for  the  boys,  P.  R.  Yell  and  P. 
M.  Yell,  it  was  all  right  and  she  would  sign  it,  and  thereupon  she  signed 
and  acknowledged  said  instrument  to  and  before  the  said  W.  F.  Sanders. 

"8.  At  the  time  Mrs.  Mary  D.  Yell  signed  and  acknowledged  said 
trust  deed,  she  believed  that  the  same  had  been  or  would  be  signed  by 
Percy  R.  Yell  &  Bro.  and  P.  M.  Yell,  Jr. 

"9.  Percy  R.  Yell  &  Bro.  did  not  execute  said  trust  deed,  nor  was 
the  same  ever  executed  by  P.  M.  Yell,  Jr. 

"10.  Neither  the  firm  of  Percy  R.  Yell  &  Bro.  nor  P.  M.  Yell,  Jr., 
ever  promised  to  pay  compound  interest,  or  agreed  that  the  interest 
should  be  compounded  annually  on  the  two  notes  described  in  said  trust 
deed. 

"11.  James  R.  Davis,  the  trustee  named  in  said  trust  deed,  de- 
parted this  life  early  in  the  year,  1901,  and  prior  to  October  1,  1901. 

"12.  On  the  1st  day  of  October,  1901,  J.  L.  Irion,  beneficiary  in 
said  trust  deed,  endorsed  thereon  the  following  appointment  of  substi- 
tute trustee,  towit :  'James  R.  Davis,  the  trustee  in  the  within  deed  of 
trust,  having  died,  I  hereby  nominate,  constitute  and  appoint  J.  W. 
Irion  of  Ft.  Worth.  Tarrant  County,  State  of  Texas,  substitute  trustee  in 
the  within  named  deed  of  trust,  with  all  the  powers  of  the  original  trustee 
therein/ 

"13.  On  April  1,  1901,  there  was  paid  on  said  note  No.  3  the  sum  of 
$35,  which  was  duly  credited  thereon. 

"14.  Prior  to  the  12th  day  of  November,  1902,  J.  L.  Irion  caused  to 
be  written  an  endorsement  of  renewal  on  said  trust  deed  to  be  executed 
bv  the  said  Marv  D.  Yell,  and  which  said  endorsement  of  renewal  was 
duly  executed  by  the  said  Mary  D.  Yell  before  C.  W.  Nugent,  county 
judge  of  Montgomery  County,  Texas,  on  the  12th  day  of  November, 
1902,  and  said  renewal  is  in  language  as  follows:  %  Mary  D.  Yell,  do 
hereby  acknowledge  that  both  of  the  notes  described  in  the  within  deed 
of  trust,  and  to  secure  the  payment  of  which  said  deed  of  trust  was  given, 
are  just,  due  and  unpaid  save  and  except  a  credit  of  $35  endorsed  on  said 
note  No.  3  on  April  1,  1901,  and  in  order  to  secure  the  payment  of  each 
of  said  notes  according  to  their  face,  tenor  and  effect,  I  have  this  day 
and  bv  this  endorsement  on  said  deed  of  trust  do  revive,  renew  and 
re-instate  said  deed  of  trust,  and  agree  and  contract  that  the  same  shall 
be  as  binding  and  valid  on  me  as  it  was  on  the  day  of  its  date.  This 
the  12th  day  of  November,  1902.    M.  D.  Yell/ 

"15.     On  the  13th  day  of  November,  1902,  the  trust  deed  with  the 
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renewal  so  executed  thereon,  was  for  the  first  time  filed  for  record  in 
the  office  of  the  county  clerk  of  Montgomery  County,  Texas. 

"16.  J.  L.  Irion  died  testate  in  Montgomery  County,  Texas,  on  De- 
cember 31,  1904,  and  by  his  will,  J.  W.  Irion,  defendant  herein,  was 
appointed  executor  of  his  estate,  independent  of  the  control  of  the  County 
Court.  Immediately  on  the  death  of  the  said  J.  L.  Irion  his  will  was 
duly  probated  and  the  said  J.  W.  Irion  qualified  as  executor  and  took 
charge  of  his  estate,  and  has  since  his  qualification  as  aforesaid  been 
administering  the  estate  under  the  will. 

"17.  J.  L.  Irion  in  his  lifetime  never  demanded  of  Percy  R.  Yell  & 
Bro.  or  P.  R.  Yell  and  P.  M.  Yell,  Jr.,  payment  of  compound  interest 
on  the  two  notes  described  in  the  trust  deed. 

"18.  No  consideration  was  received  by  or  inured  to  Mary  D.  Yell 
for  the  execution  of  said  trust  deed. 

"19.  At  the  time  the  said  Mary  D.  Yell  signed  and  acknowledged 
said  trust  deed,  she  did  not  know  that  the  two  notes  described  therein 
did  not  themselves  provide  for  the  compounding  annually  of  the  interest 
thereon,  and  she  did  not  know  or  understand  that  said  trust  deed  pro- 
vided for  the  payment  of  interest  other  than  as  called  for  in  said  two 
notes. 

"20.  At  the  time  said  Mary  D.  Yell  signed  and  acknowledged  said 
trust  deed,  she  did  not  know  that  she  was  entering  into  an  agreement  and 
assuming  an  obligation  to  pay  compound  interest  on  said  two  notes, 
when  said  notes  on  their  face  did  not  provide  for  the  payment  of  com- 
pound interest  thereon. 

"21.  P.  M.  Yell,  Jr.,  after  refusing  to  execute  said  trust  deed  in 
December,  1896,  heard  no  more  about  said  trust  deed  and  did  not  know 
it  was  ever  signed  and  acknowledged  by  his  mother,  Mary  D.  Yell,  until 
in  March,  1904. 

"22.  Prior  to  the  3rd  day  of  April,  1905,  P.  M.  Yell,  Jr.,  and  J.  W. 
Irion  as  executor  of  the  estate  of  J.  L.  Irion,  deceased,  had  up  the 
matter  of  the  payment  of  said  two  notes,  and  on  said  3rd  day  of  April, 
1905,  the  said  P.  M.  Yell,  Jr.,  wrote  to  the  said  J.  W.  Irion  offering  to 
pay  the  principals  of  said  two  notes  with  simple  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum,  reciting  in  said  letter  that  Percy  R. 
Yell  &  Bro.  had  not  assumed  to  pay  compound  interest  thereon,  nor  had 
he  himself  promised  to  pav  it. 

"23.  Bv  letter  dated  the  10th  of  April,  1905,  the  said  J.  W.  Irion 
agreed  to  accept  from  the  said  P.  M.  Yell,  Jr.,  the  principals  of  said  two 
notes  with  simple  interest  thereon  in  full  payment  thereof  without  refer- 
ence to  the  deed  of  trust,  and  sent  said  notes  to  Mr.  Norwood  of  Nava- 
sota  with  the  following  transfers  endorsed  on  each  of  them,  towit:  1 
herehv  transfer  without  recourse  on  me,  for  value  received,  the  within 
note  to  P.  M.  Yell.  (Signed)  J.  W.  Irion,  Ind.  Ex.  Est.,  J.  L.  Irion, 
deceased,'  with  instructions  to  deliver  said  notes  to  said  P.  M.  Yell,  Jr., 
on  payment  by  him  of  the  principals  of  said  two  notes  and  simple  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum.    Thereafter,  and  in  the 
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said  month  of  April,  1905,  the  said  P.  M.  Yell,  Jr.,  paid  to  Norwood 
for  J.  W.  Irion,  independent  executor  of  the  estate  of  J.  L.  Irion,  de- 
ceased, the  principals  of  said  two  notes  with  simple  interest  thereon  at 
ten  per  cent  per  annum,  and  thereupon  said  two  notes  were  by  Norwood 
delivered  to  said  P.  M.  Yell,  Jr.,  as  per  instructions  to  him  by  said  Irion 
with  the  transfers  thereon  as  above  set  forth. 

"The  said  Irion  also  agreed  if  P.  M.  Yell,  Jr.,  would  pay  the  principals 
of  said  two  notes  and  simple  interest  thereon  as  provided  for  in  the  notes, 
he  would  release  to  him  the  503  acres  of  land  for  a  portion  of  the  pur- 
chase money  of  which  said  notes  were  executed.  And,  pursuant  to  said 
agreement,  the  said  Irion  did  on  the  31st  day  of  August,  1905,  «as  in- 
dependent executor  of  the  estate  of  J.  L.  Irion,  deceased,  execute  to  the 
said  P.  M.  Yell,  Jr.,  a  release  of  the  vendor's  lien  on  said  503  acres  of 
land,  which  said  release,  among  other  things,  has  the  following  recitals 
and  provisions :  'And  whereas,  as  a  part  consideration  for  said  land,  the 
6aid  P.  R.  Yell  &  Bro.,  did  execute  and  deliver  to  the  said  L.  A.  Killian 
and  L.  M.  Killian  three  certain  promissory  notes,  bearing  even 
date  with  said  deed,  and  payable  to  L.  A.  Killian  and  L.  M.  Killian: 
First  note,  on  or  before  1st  day  of  January,  1891 ;  note  No.  2  payable  on 
or  before  January  1,  1892;  third  and  last  note  payable  on  or  before 
January  1,  1893,  and  a  vendor's  lien  was  expressly  retained  in  such 
deed  to  secure  payment  of  said  promissory  notes.  And,  whereas,  said 
promissory  notes  have  been  fully  paid  off  and  discharged  by  P.  M.  Yell, 
Jr.,  both  principal  and  interest,  and  at  the  time  of  their  payment  said 
notes  were  the  property  of  estate  of  J.  L.  Irion,  deceased,  now  therefore, 
know  all  men  by  these  presents,  that  J.  W.  Irion,  independent  executor 
under  the  will  of  J.  L.  Irion,  deceased,  of  the  county  of  Tarrant  and 
State  of  Texas,  for  and  in  consideration  of  the  premises  and  the  full  and 
final  payment  of  said  notes,  have  remised,  released,  quit-claimed,  dis- 
charged and  acquitted,  and  by  these  presents  do  remise,  release,  quit- 
claim, discharge  and  acquit  unto  the  said  P.  M.  Yell,  his  heirs  and  as- 
signs, the  vendor's  lien  heretofore  existing  upon  the  land  and  premises 
aforesaid/ 

"24.  Since  the  payment  of  said  notes  by  P.  M.  Yell,  Jr.,  and  the 
transfer  thereof  to  him,  as  aforesaid,  he  has  been  the  sole  owner  thereof. 

"25.  Prior  to  the  transfer  and  delivery  of  said  notes,  J.  W.  Irion 
wrote  P.  M.  Yell  and  also  P.  R.  Yell  and  Mary  D.  Yell,  that,  inasmuch 
as  the  said  Mary  D.  Yell  and  P.  R.  Yell  agreed  to  pay  compound  inter- 
est by  signing  the  trust  deed,  it  must  not  be  understood  that  he  (Irion) 
was  expecting  to  release  them  from  their  said  obligation  and  deed  of 
trust.  Irion  stated  to  said  parties  in  the  same  connection  that  he  would 
endeavor  to  enforce  said  trust  deed. 

"26.  On  October  13,  1905,  the  only  payments  made  on  the  indebt- 
edness described  in  the  tnist  deed  was  the  principals  of  said  two  notes 
and  simple  interest  thereon  to  April  16,  1905,  paid  by  P.  M.  Yell,  Jr., 
as  aforesaid ;  and  on  the  said  13th  day  of  October,  1905,  the  said  Irion 
Vol.  LXII  Civil-34. 
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advertised  for  sale  on  Tuesday,  November  7,  1905,  at  Conroe,  Mont- 
gomery County,  Texas,  the  land  described  in  the  trust  deed,  reciting  in 
the  advertisement  and  notices  of  sale  that  the  sale  would  be  made  to  pay 
the  difference  between  the  simple  interest  due  on  the  principals  of  said 
two  notes  and  compound  interest  as  provided  for  by  said  deed  of  trust,  and 
reciting  that  said  difference  then  amounted  to  the  sum  of  $1015.20.  The 
notices  of  sale  were  duly  posted  as  provided  for  in  the  trust  deed,  and  a 
copy  thereof  was  also  inserted  in  the  'Conroe  Saxon,'  a  weekly  newspaper 
published  in  Conroe,  said  notice  being  published  in  the  issues  of  October 
13th,  October  20th,  October  27th  and  November  3,  1905,  of  said  paper. 
For  said  publication  J.  W.  Irion  paid  the  publisher  of  said  newspaper 
the  sum  of  $10. 

"27.  On  November  6,  1905,  J.  W.  Irion  left  Ft.  Worth,  Texas,  and 
went  to  Conroe,  Texas,  for  the  purpose  of  selling  said  land  under  the 
trust  deed  on  the  following  day,  and  reached  Conroe  November  7,  1905. 
After  arriving  at  Conroe  and  before  sale  could  be  made  of  said  land, 
Irion  was  served  with  an  injunction  issued  in  this  cause  prohibiting 
said  sale,  and  on  account  of  said  injunction  the  sale  was  not  made. 

"28.  On  November  5,  1905,  Mary  D.  Yell  filed  her  sworn  original 
petition  in  this  cause,  in  which  she  complained  of  J.  W.  Irion  individu- 
ally and  as  independent  executor  of  the  estate  of  J.  L.  Irion,  deceased, 
and  as  substitute  trustee  in  the  trust  deed  hereinbefore  mentioned,  and 
among  other  things  prayed  for  an  injunction  to  restrain  the  sale  by 
Irion  of  the  two  tracts  of  land  in  controversy,  which  she  alleged  he  was 
undertaking  to  make  claiming  the  right  to  make  sale  to  pay  compound 
interest;  and  said  original  petition  had  endorsed  thereon  the  fiat  of 
the  judge  of  the  District  Court  of  the  Sixty-first  Judicial  District  of 
Texas,  ordering  the  injunction  as  prayed  for  therein,  and  which  said 
injunction  was  issued  on  the  6th  of  November,  1905,  and  served  on  J. 
W.  Irion  on  November  7,  1905,  in  the  town  of  Conroe.  Said  writ  of 
injunction  commanded  said  Irion  to  refrain  from  making  the  sale  of 
the  lands  described  in  said  trust  deed  under  authority  of  said  trust  deed, 
and  from  proceeding  to  do  any  other  or  further  act,  and  from  exercising 
any  authority  under  said  trust  deed,  and  from  selling  or  attempting  to 
sell  said  lands  or  any  part  thereof  until  further  ordered  of  the  District 
Court  of  Montgomery  County,  Texas. 

"29.  On  November  27,  1905,  said  Irion,  in  the  capacities  in  which 
he  was  sued,  filed  his  motion  to  dissolve  said  injunction.  Said  motion 
was  set  down  for  hearing  in  chambers  on  December  11,  1905,  and  the 
plaintiff,  Mary  D.  Yell,  was  notified,  and  on  said  11th  day  of  December, 
1905,  both  the  plaintiff,  Mary  D.  Yell,  and  the  defendant,  J.  W.  Irion, 
being  represented  by  their  respective  counsel,  argument  was  heard  on 
said  motion,  and  on  the  same  day  the  said  motion  was  overruled  and 
refused  by  this  court.  Said  injunction  has  remained  in  force  to  the 
present  time. 

"30.  In  making  the  trip  from  Ft.  Worth  to  Conroe  and  return  for 
the  purpose  of  making  sale  under  said  trust  deed,  the  said  J.  W.  Irion 
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paid  expenses  amounting  to  $17.30,  as  itemized  in  his  pleadings,  and 
lost  36  hours  time  of  the  reasonable  value  of  $37.50,  and  prior  to  ad- 
vertising said  sale,  the  said  Irion,  as  executor,  requested  himself  as 
trustee  to  make  the  sale. 

"31.  On  September  1,  1905,  Mary  D.  Yell  conveyed  to  Lucile  Yell, 
Blanche  Yell  and  Leo  Yell  tract  of  land  No.  1,  described  in  the  trust 
deed,  for  a  recited  consideration  of  $10  and  other  valuable  considera- 
tions. Said  Lucile,  Blanche  and  Leo  Yell  are  daughters  of  P.  R.  Yell. 
P.  M.  Yell  and  P.  R.  Yell  are  sons  of  Mary  D.  Yell. 

"32.  P.  M.  Yell,  P.  R.  Yell,  Lucile  Yell,  Blanche  Yell  and  Leo  Yell 
were  made  parties  to  this  suit  by  the  first  amended  answer  of  J.  W. 
Irion,  filed  herein  April  18,  1906,  and  each  of  said  parties  were  either 
forthwith  served  with  citation,  or  duly  entered  appearance  herein. 

"33.  On  the  27th  of  March,  1908,  Mary  D.  Yell  died  intestate  in 
Montgomery  County,  Texas,  and  on  the  23rd  of  July,  1908,  P.  M.  Yell 
filed  his  petition  in  the  County  Court  of  Montgomery  County,  Texas, 
setting  forth  the  death  of  Mary  D.  Yell  and  that  at  and  before  her 
death  she  was  plaintiff  in  this  suit,  and  setting  out  the  objects  of  the 
suit,  and  alleging  the  necessity  that  a  representative  should  be  appointed 
for  her  to  take  her  place  as  plaintiff  in  the  suit  and  to  collect  and  wind 
up  the  estate.  On  said  petition  citation  was  duly  issued  and  on  August 
19,  1908,  P.  M.  Yell  was  appointed  administrator  of  said  estate  and  his 
bond  fixed  at  $4000.  He  qualified  on  said  last  named  date,  and  letters 
of  administration  were  issued  to  him.  No  debts  or  claims  of  any  kind 
against  said  estate  had  been  presented  to  said  administrator.  The  assets 
of  Marv  D.  Yell  consist  of  314  acres  of  land  and  one  cow.  The  land  is 
worth  $6  per  acre  and  is  that  portion  of  tract  "No.  2  described  in  the 
trust  deed  after  taking  therefrom  the  200  acres  P.  R.  Yell  homestead, 
as  mentioned  in  said  trust  deed. 

"34.  On  January  14,  1909,  P.  M.  Yell  as  administrator  of  the  estate 
of  Mary  D.  Yell,  deceased,  made  himself  party  plaintiff  and  filed  his 
pleadings,  setting  up  the  death  of  Mary  D.  Yell,  his  appointment  as 
administrator,  the  condition  of  her  estate,  and  alleging  that  on  account 
of  the  death  of  the  said  Mary  D.  Yell,  the  power  of  sale,  if  any  ever 
existed  under  the  trust  deed,  was  revoked,  and  prayed  for  the  relief  as 
prayed  for  by  plaintiff  in  her  petition  herein. 

"35.  On  the  17th  day  of  December,  1896,  and  at  all  times  thereafter, 
P.  M.  Yell  was  solvent  and  if  he  had  been  liable,  either  individuallv  or 
as  a  member  of  the  firm  of  Percy  R.  Yell  &  Bro.  for  the  payment  of  com- 
pound interest  on  the  notes  described  in  the  trust  deed,  the  same  could 
have  been  collected  from  him  under  execution. 

"36.  On  December  17,  1896,  and  at  all  times  thereafter,  the  503 
acres  of  land  for  which  the  two  notes  described  in  the  trust  deed  had 
been  executed,  was  of  the  fair  market  value  of  at  least  $6  per  acre,  and 
on  said  December  17,  1896,  no  part  of  the  purchase  price  of  the  said 
503  acres  of  land  .remained  unpaid  save  and  except  the  two  notes 
described  in  the  trust  deed,  the  balance  of  said  purchase  money  having 
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theretofore  been  paid  from  the  proceeds  of  the  sale  of  timber  on  the 
said  503  acres  of  land.  In  April,  1905,  when  P.  M.  Yell  took  up  said 
two  notes  and  secured  the  release  of  the  vendor's  lien  upon  said  503 
acres  of  land,  said  land  was  of  the  fair  market  value  of  $6  per  acre." 

These  conclusions  of  fact  are  followed  by  a  conclusion  of  law  to  the 
effect,  in  substance,  that  J.  W.  Irion  as  substitute  trustee  had  no  au- 
thority to  make  the  sale. 

Several  facts  and  groups  of  facts  are  urged  in  the  petition  as  grounds 
for  the  relief  prayed  for,  but  as  there  are  no '  intimations  in  the  con- 
clusions of  law  as  to  which  of  these  grounds  were  sustained  by  the  trial 
court  as  a  basis  of  the  judgment,  appellant  in  his  brief  has  taken  the 
burden  of  showing  that  upon  none  of  them  can  the  judgment  be  sus- 
tained. If  it  can  be  sustained  on  any  one  of  the  grounds  urged,  the 
judgment  should  be  affirmed  (unless  reversed  for  material  error  of 
procedure),  whether  the  trial  court  based  his  conclusions  on  such  ground 
or  not.  This  is  the  view  properly  taken  by  counsel  for  all  parties  in 
preparing  their  briefs. 

The  judgment  in  our  opinion  must  be  sustained  upon  three  separate 
grounds  urged  in  the  petition  and  supported  by  the  facts  as  found  by 
the  trial  court,  and  a  discussion  of  these  grounds,  without  separate  dis- 
cussion of  each  of  the  several  assignments  of  error,  will  be  sufficient  to 
show  our  conclusions  in  the  disposition  of  this  appeal. 

We  cannot  agree  with  counsel  for  appellant  that  the  deed  of  trust 
signed  by  Mrs.  Yell  and  P.  R.  Yell,  all  the  material  portions  of  which 
are  set  out  in  the  findings  of  fact,  imposed  no  obligation  upon  P.  R. 
Yell  to  pay  either  the  notes  or  the  compound  interest  therein  contracted 
for,  or  that  it  would  have  imposed  no  such  obligation  upon  P.  R.  Yell 
&  Bro.  or  P.  M.  Yell  if  it  had  been  signed  by  them.  It  is  true  that  there 
are  no  words  in  this  instrument  directly  imposing  this  obligation;  and 
no  express  and  specific  promise  on  their  part,  contained  in  the  body  of 
the  instrument,  to  pay  anything,  still,  we  think,  it  is  a  fair  construction 
of  the  instrument  that  P.  R.  Yell  undertook,  in  consideration  of  the 
extension  of  time,  to  pay  the  notes  together  with  the  compound  interest, 
and  Mrs.  Yell  undertook  that  her  land  should  be  made  liable  in  the 
event  he  failed  to  do  so  within  the  two  years.  In  signing  the  instru- 
ment P.  R.  Yell  assumed  this  obligation  and  the  same  obligation  would 
have  been  assumed  bv  the  firm  of  P.  R.  Yell  &  Bro.  and  P.  M.  Yell  if 
they  had  signed.  This  is  the  essential  distinction  between  this  case  and 
the' case  of  Hill  v.  Smith  (21  Howard,  283),  cited  by  appellant.  This 
is,  we  think,  the  construction  placed  upon  the  contract  by  the  parties 
themselves.  P.  M.  Yell  claimed  the  right  to  pay  off  the  notes,  with 
simple  interest  only,  on  the  ground  that  he  had  not  signed  the  deed  of 
trust  and  therefore  was  not  bound  to  pay  the  compound  interest.  Ap- 
pellant acquiesced  in  this  view,  but  insisted  upon  his  right  to  hold  both 
Mrs.  Yell  and  P.  R.  Yell  upon  the  obligation  of  the  deed  of  trust  for 
the  payment  of  the  compound  interest.     Clearly  P.  R.  Yell  could  not 
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have  been  held  for  payment  of  the  compound  interest  unless  he  was 
bound  by  the  terms  of  the  deed  of  trust,  which  he  had  signed,  to  do  so. 

In  this  view  of  the  case,  at  least  as  to  P.  R.  Yell,  Mrs.  Yell's  land 
was  surety.  He  agreed  to  pay  the  debt  including  compound  interest, 
and  Mrs.  Yell  agreed  that  her  land  should  be  made  liable  if  he  did  not. 
If  suit  had  been  brought  to  foreclose  this  deed  of  trust,  Mrs.  Yell  could 
have  had  P.  R.  Yell  brought  in  as  a  party,  and  would,  upon  appropriate 
pleadings,  have  been  entitled  to  judgment  over  against  him  as  principal 
for  the  amount  adjudged  against  her,  and  the  same  would  have  been 
secured  by  the  vendor's  lien  upon  his  interest  in  the  land  for  which  the 
notes  were  given.  The  compound  interest  then  agreed  to  be  paid  by 
P.  R.  Yell  would  have  been  part  and  parcel  of  the  purchase  money  debt 
evidenced  bv  the  notes. 

It  logically  follows  that  when  appellant  accepted  from  P.  M.  Yell  the 
amount  of  principal  and  simple  interest  in  full  payment  and  satisfac- 
tion of  the  notes  and  the  vendor's  lien,  and  transferred  and  assigned 
the  notes  to  him,  and  discharged  the  vendor's  lien,  or  transferred  the 
notes  and  lien  to  him,  whatever  be  the  effect  of  this  transaction,  he 
thereby  released  P.  R.  Yell's  interest  in  the  land  from  any  further  lia- 
bility for  the  payment  of  the  compound  interest  which  he  had  agreed  to 
pay.  This  discharge  and  release  of  the  principal  without  Mrs.  Yell's 
consent,  discharged  and  released  her  land,  the  surety,  from  the  deed  of 
trust. 

It  is  true  that,  as  found  by  the  court,  appellant  wrote  to  Mrs.  Yell 
and  P.  R.  Yell  that  it  must  not  be  understood  that  he  was  expecting  to 
release  them  from  the  obligations  of  the  deed  of  trust,  but  the  holder  of 
a  debt  can  not  avoid  the  consequences  of  his  release  of  the  principal 
without  the  consent  of  the  surety  by  merely  informing  the  surety  that 
he  does  not  intend  thereby  to  release  him.  By  surrendering  the  notes 
and  releasing  to  P.  M.  Yell  the  vendor's  lien  upon  the  entire  land,  ap- 
pellant had  placed  it  out  of  the  power  of  Mrs.  Yell  to  subject  P.  R. 
Yell's  interest  in  the  land  to  the  payment  of  this  compound  interest  in 
case  her  land  should  be  compelled  to  pay  the  same,  as  is  sought  to  be 
accomplished  by  this  sale.  Therefore,  the  land  of  Mrs,  Yell  as  surety 
was  released  from  the  deed  of  trust. 

In  1902  the  deed  of  trust,  executed  in  1896,  had  never  been  recorded, 
and  no  attempt  had  ever  been  made  by  J.  L.  Irion  to  collect  from  any 
one  the  compound  interest  therein  provided  for.  It  had  not  been  signed 
bv  either  P.  M.  Yell  or  the  firm  of  P.  R.  Yell  &  Bro.,  as  had  been  clearlv 
contemplated.  In  this  condition,  J.  L.  Irion  desired  an  acknowledg- 
ment and  affirmation  of  the  deed  of  trust  by  Mrs.  Yell,  thus  avoiding 
any  defense  on  her  part  based  upon  the  fact  that  it  had  not  been  signed 
by  P.  M.  Yell  or  P.  R.  Yell  &  Bro.,  or  growing  out  of  apparent  laches. 
At  any  rate,  such  acknowledgment  and  affirmation  of  the  deed  of  trust 
by  Mrs.  Yell  was  of  benefit  to  J.  L.  Irion.  This  acknowledgment  and 
affirmation  by  Mrs.  Yell  was  prepared  by  J.  L.  Irion  for  his  own  benefit, 
and  any  ambiguous  expressions  therein  must  be  taken  most  strongly 
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against  him.  This  paper  is  set  out  in  full  in  the  conclusions  of  fact.  It 
expressed  the  agreement  of  the  parties  with  respect  to  the  matters  therein 
set  out.  By  it  Mrs.  Yell  acknowledged  that  both  of  the  notes  described 
in  the  deed  of  trust,  and  to  secure  the  payment  of  which  the  deed  of 
trust  was  given,  are  just,  due  and  unpaid  (except  a  credit  mentioned) 
and  that  "in  order  to  secure  the  payment  of  each  of  said  notes  accord- 
ing to  their  face,  tenor  and  effect"  the  deed  of  trust  is  revived,  renewed 
and  re-instated.  It  must  be  remembered  that  the  deed  of  trust  was  given 
to  secure  the  payment  of  the  notes,  according  to  their  face,  tenor  and 
effect,  and,  in  addition,  to  secure  the  payment  of  compound  interest 
after  its  execution.  This  instrument  last  referred  to  revives,  renews 
and  re-instates  the  deed  of  trust  only  as  security  for  the  notes  according 
to  their  face,  tenor  and  effect,  and  not  for  the  compound  interest  not 
embraced  in  the  notes.  It  must  be  taken  that  this  was  the  agreement, 
and  that  J.  L.  Irion,  in  order  to  procure  this  acknowledgment  by  Mrs. 
Yell  and  in  consideration  thereof,  gave  up  his  claim  to  the  security  of 
the  deed  of  trust  for  the  compound  interest,  probably  of  doubtful  validity 
or  considered  of  doubtful  validity  on  account  of  the  failure  of  P.  M. 
Yell  and  P.  B.  Yell  &  Bro.  to  sign.  It  is  significant  in  this  connection 
that  although  this  deed  of  trust  was  executed  in  1896  and  J.  L.  Irion 
lived  until  1904,  he  never  at  any  time  made  any  demand  on  anybody  for 
this  compound  interest,  and  the  deed  of  trust  was  not  recorded  until 
this  renewal  was  executed.  This  written  acknowledgment,  it  is  true, 
contains  the  further  stipulation  that  the  deed  of  trust  should  be  as  valid 
and  binding  on  Mrs.  Yell  as  it  was  on  the  day  of  its  date,  but  this  does 
not,  we  think,  have  the  effect  of  destroying  the  effect  of  the  language 
whereby  it  is  renewed  only  for  the  security  of  the  notes,  according  to 
their  face,  tenor  and  effect,  without  the  compound  interest.  This  last 
stipulation  must  be  taken  to  mean  that  the  deed  of  trust  is  to  be  so  valid 
and  binding  for  the  purpose  to  which  it  is  limited  in  the  renewal,  and 
not  to  extend  that  purpose  or  destroy  the  limitation. 

Having  procured  this  endorsement  on  the  deed  of  trust,  J.  L.  Irion 
is  bound  by  its  stipulations,  which  had  the  effect  to  release  the  deed  of 
trust  as  a  security  for  the  compound  interest.  The  notes  having  been 
fully  paid,  the  deed  of  trust  was  satisfied,  and  the  trustee  had  no  power 
to  sell. 

By  the  terms  of  the  deed  of  trust  it  is  provided  that  the  trustee  (or 
substitute  trustee)  was  empowered,  and  it  is  made  his  duty  in  case  of 
default,  to  sell  the  property  "at  the  request  of  J.  L.  Irion,  his  heirs, 
executors,  administrators,  assigns,  or  the  holder  and  owner  of  said  two 
$600  notes,  etc."  This  language  can  not  be  construed  to  mean  that  if 
J.  L.  Irion  had  assigned  the  notes,  the  trustee  would  have  been  required 
to  foreclose  the  deed  of  trust  by  sale  at  the  request  of  either  of  J.  L. 
Irion  or  his  assignee,  the  legal  owner  and  holder  of  the  notes,  or  that 
after  the  transfer  of  the  notes  to  his  executor,  the  trustee  could  be 
required  to  sell  at  the  request  either  of  the  executor  or  such  legal  owner 
and  holder.     Such  construction  would  authorize  either  J.  L.  Irion  in 


1910.]  Irion  v.  Yell.  535 

the  first  instance,  or  his  executor  in  the  second,  if  the  notes  had  been 
assigned,  to  have  a  foreclosure  of  the  deed  of  trust  against  the  wishes 
of  such  assignee,  the  only  person  having  any  interest  therein.  The 
language  referred  to  must  be  construed  to  mean  that  upon  transfer  of 
the  notes,  the  legal  owner  and  holder  alone  had  authority  to  request  the 
trustee  to  sell. 

At  the  time  J.  W.  Irion  as  executor  requested  himself  as  substitute 
trustee  to  make  this  sale,  he  had  transferred  and  assigned  these  notes 
to  P.  M.  Yell,  who  was  the  legal  owner  and  holder  thereof  in  so  far  as 
they  were  not  fully  paid.  At  any  rate,  J.  W.  Irion  as  executor  had  no 
longer  any  interest  in  the  notes.  The  right  to  request  the  trustee  to  sell 
is  given,  not  to  the  assignee  or  the  legal  owner  and  holder  of  the  deed 
of  trust,  in  which  alone  is  there  any  obligation  to  pay  the  compound 
interest,  but  of  the  notes,  which  carry  no  such  obligation.  Mrs.  Yell 
had  the  right  to  impose  such  conditions  as  she  chose  upon  the  trustee, 
and  such  conditions  must  be  strictly  observed  in  making  such  sale.  These 
conditions  can  not  be  disregarded  because  it  has  become  impossible  by 
the  payment  of  the  notes  to  comply  with  them.  It  may  be  that  the 
notes  having  been  fully  paid  are  dead  and  there  can  not  be  a  legal  owner 
and  holder  of  them.  This  can  not  have  the  effect  of  authorizing  a  sale 
at  the  request  of  appellant  after  he  had  parted  with  the  notes,  for  the 
sufficient  reason  that  the  grantor  in  the  deed  of  trust  had  not  so  agreed. 
On  this  ground  also,  we  think,  that  the  substitute  trustee  was  without 
authority  to  make  the  sale  and  was  properly  enjoined  from  doing  so. 

We  suggest  further,  although  it  is  not  necessary  to  decide  the  question, 
that  when  J.  W.  Irion  was  appointed  independent  executor  of  J.  L. 
Irion  his  authority  as  substitute  trustee  under  the  appointment  of  J.  L. 
Irion  ceased.  It  was  the  intent  and  purpose  of  the  deed  of  trust  that 
in  the  event  of  default  some  disinterested  and  impartial  person  should 
exercise  the  power  of  sale  conferred,  and  this  purpose  could  not  be 
thwarted  by  an  assignment  of  the  debt  by  the  original  holder  to  the 
trustee  after  the  execution  of  the  deed  of  trust,  thus  making  the  instru- 
ment a  mortgage  with  a  power  of  sale  in  the  mortgagee.  Any  other 
construction  would  render  wholly  nugatory  in  such  case  the  provision 
authorizing  the  trustee  or  his  substitute  to  sell  only  upon  request  of  the 
legal  owner  and  holder  of  the  debt. 

It  will  onlv  be  necessarv  to  brieflv  refer  to  other  assignments  of  error 
with  regard  to  the  admission  of  evidence.  The  testimony  of  Mrs.  Yell, 
taken  by  deposition,  as  to  her  understanding  that  the  deed  of  trust  was 
intended  to  secure  or  did  secure  only  the  payment  of  the  notes  with 
interest  as  stipulated  by  them,  should  not  have  been  admitted  over  the 
objection  of  appellant.  It  was  not  shown  or  claimed  that  J.  L.  Irion 
was  to  any  extent  responsible  for  any  such  mistake  on  her  part.  The 
deed  of  trust  was  read  over  and  explained  by  the  notary,  who  was  not  in 
this  regard  the  agent  of  Irion,  and  if  he  was,  it  does  not  appear  that  he 
misrepresented  the  contents  of  the  instrument.  The  instrument  very 
clearly  was  intended  to  secure  the  payment  of  compound  interest,  and 
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J.  L.  Irion  is  in  no  way  responsible  for  any  misunderstanding  Mrs.  Yell 
may  have  had  of  its  meaning. 

Nor  was  it  material  that  Mrs.  Yell  understood  that  P.  M.  Yell  and 
P.  R.  Yell  &  Bro.,  also  were  to  sign  the  deed  of  trust,  or  that  she  would 
not  have  signed  if  she  had  known  that  P.  M.  Yell  had  refused  to  sign 
the  paper.  There  is  no  evidence  that  tends  to  show  that  there  was  any 
understanding  or  agreement  between  herself  and  J.  L.  Irion  that  she 
was  not  to  be  bound  unless  P.  M.  Yell  signed  the  instrument,  or  that 
he  had  any  knowledge  of  such  understanding  on  her  part,  or  that  he 
was  guilty  of  any  misrepresentation  to  her  to  procure  her  signature. 
(Campbell  Printing  Press  Co.  v.  Powell,  78  Texas,  61;  Gatling  v.  San 
Augustine  Co.,  25  Texas  Civ.  App.,  283,  61  S.  W.,  .432.) 

This  is  the  only  evidence  which  tends  to  support  the  findings  of  the 
trial  court  on  this  point,  and  if  these  findings,  which  are  embraced  in 
paragraphs,  eight,  nineteen  and  twenty  of  the  conclusions  of  fact,  were 
at  all  necessary  to  support  the  judgment  it  could  not  stand.  It  appears, 
however,  from  what  we  have  said  that  this  error,  which  is  made  the  basis 
of  the  sixth,  seventh,  eighth,  ninth  and  tenth  assignments  of  error,  is 
entirely  immaterial  and  should  not  affect  the  judgment. 

We  have  examined  all  the  assignments  of  error  and  the  several  propo- 
sitions thereunder  and,  with  the  exception  of  those  with  relation  to  the 
admission  of  evidence  referred  to,  which  are  immaterial,  they  are  sev- 
erally overruled.  We  find  no  error  requiring  a  reversal  of  the  judgment 
and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused 


Texas  Central  Railroad  Company  v.  J.  C.  Hutohingbon. 

Decided  November  2,  1910. 

Carriers — Person  Assisting  Passenger — Time  to  Disembark — Knowledge — 
Custom. 

Notice  to  those  operating  a  train  that  one  has  boarded  it  to  assist  a  pas- 
senger thereon,  and  not  to  take  passage  himself,  is  generally  necessary  to  show 
liability  for  injury  to  him  by  starting  the  train  before  he  has  time  to  leave  it; 
but  custom  for  friends  to  so  assist  passengers,  known  and  acquiesced  in,  may 
take  the  place  of  such  notice  and  furnish  ground  for  holding  the  carrier  liable 
for  such  injury,  where  the  train  is  not  stopped  for  the  usual  time  and  long 
enough  to  enable  passengers  desiring  to  do  so  to  disembark. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  J.  H.  Arnold. 

Eidson  &  Eidson  and  J.  A.  Ribler,  for  appellant. — It  was  error  to 
authorize  a  verdict  for  appellee  without  requiring  the  jury  to  find  from 
the  evidence  that  the  servants  and  employes  of  appellant  had  notice  of 
appellee's  intention  to  alight  from  the  train  before  it  started  up.  Bail- 
way  Co.  v.  Satterwhite,  15  Texas  Civ.  App.,  102;  Bailway  Co.  ▼.  Funder- 
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bunk,  30  Texas  Civ.  App.,  22;  Gist  v.  Railway  Co.,  102  S.  W.,  457; 
Railway  Co.  v.  McGilvary,  29  S.  W.,  67 ;  Railway  Co.  v.  Satterwhite,  19 
Texas  Civ.  App.,  170;  Dillingham  v.  Pierce,  31  S.  W.,  203;  Railway 
Co.  v.  Sain,  119  S.  W.,  659  (Ark.) ;  Oxsher  v.  Railway  Co.,  29  Texas 
Civ.  App.,  420;  Railway  Co.  v.  Lawton,  18  S.  W.,  543  (Ark.)  ;  Note 
of  Annotator,  15  L.  R.  A.,  434;  Saxton  v.  Railwav  Co.,  72  S.  W.,  717 
(Mo.) ;  Bishop  v.  Railway  Co.,  77  S.  W.,  1099  (Ky.) ;  Berry  v.  Railway 
Co.,  60  S.  W.,  699  (Ky.)  ;  Griswall  v.  Railway  Co.,  64  Wis.,  652;  Rail- 
way Co.  v.  Wilson,  100  S.  W.,  290  (Ky.) ;  Yarnell  v.  Railway  Co.,  21 
S.  W.,  1  (Mo.). 

Langford  &  Chesley,  for  appellee. — As  defendant  knew  of  the  exist- 
ence of  the  custom,  it  was  bound  to  know,  without  special  information, 
that  persons  would  likely  be  on  its  train  for  the  purpose  of  assisting 
female  relatives  or  friends,  and  it  was  bound  to  use  ordinary  care  not  to 
injure  them.  Huchingson  v.  Texas  Cent.  R.  Co.,  55  Texas  Civ.  App., 
229;  Railway  Co.  v.  Miller,  8  Texas  Civ.  App.,  241;  Hamilton  v.  Rail- 
way Co.,  64  Texas,  251 ;  Railwav  Co.  v.  Miller,  15  Texas  Civ.  App.,  428; 
Railway  Co.  v.  Lawton,  18  S.  W.,  543  (Ark.)  ;  Railway  Co.  v.  McGil- 
vary, 29  S.  W.,  67 ;  Doss  v.  Railway  Co.,  21  Am.  Rep.,  371 ;  3  Tompson 
on  Neg.,  sec.  2658;  2  Hutchinson  on  Carriers,  sec.  991;  4  Elliott  on 
Railroads,  sec.  1578. 

KEY,  Chief  Justice. — This  is  a  personal  injury  suit,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $4000,  and  the 
defendant  has  appealed.  On  the  night  of  March  23,  1907,  one  of  ap- 
pellant's passenger  trains  passed  the  town  of  Hico;  it  stopped  at  that 
station  and  the  appellee  went  aboard  of  it  for  the  purpose  of  assisting 
his  afflicted  sister,  who  had  a  ticket  and  took  passage  on  the  train.  The 
train  started  before  appellee  disembarked,  and,  in  getting  off,  he  was 
thrown  upon  the  ground  and  injured.  Appellee  charged  in  his  petition 
that  the  defendant  was  guilty  of  negligence  in  starting  the  train  before 
the  passengers  and  persons  assisting  passengers  had  had  sufficient  time 
to  disembark.  He  also  charged  that  appellant  was  guilty  of  negligence 
in  placing  a  movable  step  or  other  obstruction  on  the  steps  of  the  car, 
which  obstruction  caused  him  to  stumble  and  contributed  to  his  fall. 

In  addition  to  a  general  denial,  appellant  charged  in  its  answer  that 
appellee  was  guilty  of  contributory  negligence,  and  also  charged  that 
he  boarded  the  train  without  giving  notice  of  his  intention  to  disembark 
at  that  station,  and  that  appellant's  employes  in  charge  of  the  train  had 
no  knowledge  that  such  was  his  intention.  The  plaintiff  charged  in  his 
petition  that  it  was  the  custom,  well  known  to  and  long  acquiesced  in 
by  appellant,  its  agents,  servants  and  employes,  for  persons  to  assist 
women  and  children  aboard  of  its  passenger  trains  and  to  find  seats  for 
them  thereon. 

Evidence  was  submitted  sufficient  to  show,  and  in  support  of  the 
verdict  we  find,  that  appellant  was  guilty  of  negligence  as  alleged  in 
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appellee's  petition;  that  appellee  was  not  guilty  of  contributory  negli- 
gence, as  alleged  in  appellant's  answer,  and  that,  as  a  result  of  appellant's 
negligence,  appellee  sustained  serious  injuries,  and  that  the  amount 
awarded  him  as  damages  is  not  excessive. 

The  testimony  failed  to  show  that  appellant's  employes  in  charge  of 
the  train  had  actual  knowledge  of  the  fact  that  appellee  boarded  it  for 
the  sole  purpose  of  assisting  his  sister,  and  that  he  intended  to  get  off 
before  the  train  started.  In  fact,  it  was  affirmativelv  shown  that  the 
employes  referred  to  did  not  have  such  knowledge.  That  fact — the  ab- 
sence of  knowledge  on  the  part  of  appellant  that  the  appellee  had  not 
boarded  the  train  as  a  passenger,  but  intended  to  get  off  before  the  train 
left  that  station — seems  to  have  been  the  main  defense  relied  on,  and 
the  refusal  of  the  trial  court  to  recognize  it  as  such  is  the  principal  ques- 
tion presented  to  this  court  for  decision. 

The  trial  court  refused  to  instruct  the  jury  that  it  was  necessary  for 
the  employes  in  charge  of  the  train  to  have  had  notice  of  appellee's  in- 
tention to  get  off  before  the  train  started,  in  order  to  hold  appellant 
liable,  and  held  and,  in  effect,  instructed  the  jury,  that  proof  of  a 
custom  well  known  to  and  long  acquiesced  in  by  appellant,  for  persons 
to  assist  lady  passengers  aboard  of  passenger  trains  at  that  station,  would 
render  it  unnecessary  for  appellee  to  show  that  appellant  had  actual 
knowledge  of  the  fact  that  he  intended  to  get  off  after  finding  a  seat  for 
his  sister.  That  court  instructed  the  iurv  that  if  thev  found  from  the 
testimony  the  existence  of  the  custom  alleged,  and  if  the  appellant  was 
guilty  of  negligence  in  starting  the  train  before  sufficient  time  had 
elapsed  for  all  the  passengers  to  disembark,  and  if  they  found  the  other 
necessary  facts,  to  return  a  verdict  for  the  plaintiff.  There  was  testi- 
mony sufficient  to  show  that  on  the  occasion  in  question  the  train  did 
not  stop  as  long  as  was  usual  and  customary,  and  not  sufficient  length 
of  time  for  all  the  passengers  who  desired  to  do  so  to  disembark. 

Counsel  for  appellant  have  cited  cases  which  hold  that  when  a  person 
boards  a  train  for  the  purpose  of  assisting  a  woman  or  some  other  passen- 
ger, and  intends  to  get  off  before  the  train  starts,  that  such  person  can 
not  recover  for  injuries  sustained  on  account  of  his  not  being  able  to 
get  off  before  the  train  starts,  unless  it  be  shown  that  some  employe  en- 
gaged in  operating  the  train  had  notice  that  he  has  not  boarded  the  train 
as  a  passenger,  but  intends  to  get  off  before  it  leaves  that  station.  In 
none  of  the  cases  cited  was  the  question  of  custom  as  a  substitute  for 
knowledge  involved;  and  we  have  found  no  case  entirely  analogous  to 
the  one  in  hand.  After  giving  the  question  such  consideration  as  the 
condition  cf  our  docket  will  permit,  we  have  reached  the  conclusion  that 
the  rule  announced  in  the  cases  cited  is  sound,  as  a  general  proposition, 
but  that  it  is  not  an  absolute  rule,  and  should  not  control  in  this  case.  In 
other  words,  we  hold  that  if  it  was  customary  for  persons  to  board  ap- 
pellant's train  for  the  sole  purpose  of  assisting  lady  passengers,  and  then 
getting  off  before  the  train  started,  and  appellant's  employes  in  charge 
of  the  train  knew  of  and  acquiesced  in  that  custom,  then  it  was  the  duty 
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of  appellant  on  the 'occasion  under  consideration,  to  stop  at  that  station 
the  usual  and  customary  time,  and  long  enough  to  permit  the  passengers 
desiring  to  do  so  to  disembark;  and  appellee  had  the  right  to  assume 
that  the  train  would  remain  there  that  length  of  time.  The  trial  court 
tried  the  case  upon  that  theory,  and  we  hold  that  no  error  was  committed 
in  that  respect. 

Some  other  questions  are  presented  in  appellant's  brief,  but  they  are 
not  of  such  importance  as  to  require  discussion  in  this  opinion.  They 
have  received  due  consideration,  and,  on  all  questions  presented,  we  rule 
against  appellant  and  affirm  the  judgment  of  the  court  below. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  bt  al.  v. 

J.  C.  Butts. 

Decided  November  2,  1910. 

1. — Death — Damages — Adult  Son. 

Evidence  considered  in  case  of  action  of  a  son  of  35  for  death  of  his  mother, 
65  years  of  age,  assisting  in  housekeeping  for  him  and  for  his  wife,  and  held  to 
show  such  financial  interest  of  plaintiff  in  the  life  of  deceased  as  to  support  a 
recovery  of  damages. 

2. — Negligence — Contributory — Crossing 

Evidence  considered  in  case  of  a  woman  run  down  by  an  engine  in  crossing 
railway  tracks,  showing  failure  of  deceased  to  stop  or  look  before  stepping  on 
track,  but  not  necessarily  failure  to  listen,  held  not  so  conclusive  as  to  the 
contributory  negligence  of  deceased  as  to  establish  same  as  matter  of  law,  the 
question  being  for  the  jury.  International  &  G.  N.  R.  Co.  v.  Edwards,  100  Texas, 
22,  distinguished. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Coke,  Miller  &  Coke  and  Clark,  Yantis  &  Clark,  for  appellants. — Be- 
fore a  recovery  can  be  had  for  the  death  of  a  parent  it  must  appear  that 
the  party  to  be  benefited  by  the  recovery  has  suffered  a  pecuniary  loss, 
dependent  upon  such  relationship.  Railway  Co.  v.  Johnston,  78  Texas, 
536;  Texas  Portland  Cement  &  Lime  Co.  v.  Lee,  36  Texas  Civ.  App., 
482;  Standard  Light  &  Power  Co.  v.  Muncey,  33  Texas  Civ.  App.,  416; 
Bailway  Co.  v.  Cowser,  57  Texas,  293;  Railway  Co.  v.  Malone,  63  Md., 
135;  Potter  v.  Railway  Co.,  121  Wis.,  377. 

Where  a  person  enters  upon  a  railway  track  at  a  public  crossing  with- 
out the  exercise  of  ordinary  care  and  prudence,  there  being  nothing  to 
prevent  such  person  in  the  exercise  of  said  care  from  seeing  an  approach- 
ing train,  no  cause  of  action  will  arise  from  the  injuries  sustained  by 
reason  of  collision.  Railway  Co.  v.  Dean,  76  Texas,  73 ;  Smith  v.  Rail- 
way Co.,  128  S.  W.,  1178;  Railway  Co.  v.  McDonald,  99  Texas,  207; 
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Railway  Co.  v.  Edwards,  100  Texas,  22;  Bennetts.  Railway  Co.,  36 
Texas  Civ.  App.,  459 ;  Railway  Co.  v.  Kaufman,  46  Texas  Civ.  App.,  72. 

Allen  D.  Sanford  and  Geo.  N.  Denton,  for  appellee. — Pecuniary  loss 
by  plaintiff  was  shown.  Railway  Co.  v.  Long,  26  S.  W.,  116;  Railway 
Co.  v.  Henry,  75  Texas,  221 ;  March  v.  Walker,  48  Texas,  375 ;  Railway 
Co.  v.  Cowser,  57  Texas,  303 ;  Railway  Co.  v.  Lester,  75  Texas,  61. 

As  to  whether  a  person  is  guilty  of  contributory  negligence  is  a  ques- 
tion, under  proper  instruction,  for  the  jury.  I.  &  6.  N.  Ry.  v.  Tinon, 
117  S.  W.,  936;  Railway  Co.  v.  Ives,  144  U.  S.,  417;  Railway  Co.  v. 
Wagley,  15  Texas  Civ.  App.,  308 ;  Frugia  v.  Railwav  Co.,  82  S.  W.,  915 ; 
Railway  Co.  v.  Willard,  98  S.  W.,  220 ;  Railway  Co.  v.  Balliett,  107  S. 
W.,  908;  Railway  Co.  v.  Cardena,  22  Texas  Civ/App.,  300. 

RICE,  Associate  Justice. — On  the  i2th  of  June,  1907,  Mrs.  Susan 
E.  Butts,  while  crossing  Oak  Street,  in  the  town  of  West,  was  run  over 
and  killed  by  an  engine  drawing  a  local  freight  train  on  appellant's  line 
of  railway,  which  ran  north  and  south  through  said  town;  and  this  ac- 
tion was  brought  against  it  by  her  son,  J.  C.  Butts,  to  recover  damages 
therefor,  in  which  suit  Mrs.  Ophelia  Lynn  and  husband,  J.  T.  Lynn, 
as  well  as  the  minors,  True  Gray,  Bernice  Gray  and  Annie  Gray,  were 
made  parties  defendant,  the  former  being  the  sister  and  the  last  three 
the  children  of  a  deceased  sister  of  Mrs.  Susan  Butts,  it  being  alleged 
that  they  were  not  entitled  to  recover,  because  they  had  no  pecuniary  in- 
terest in  the  life  of  the  said  Mrs.  Butts. 

The  negligence  alleged  consisted  in  the  failure  of  appellant's  operatives 
to  ring  the  bell  or  blow  the  whistle  of  the  engine  before  reaching  said 
street  crossing,  as  they  were  required  to  do  under  the  law,  and  in  failing 
to  keep  a  lookout  for  persons  crossing  said  street,  and  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  which  was  prohibited  by 
the  ordinances  of  said  town ;  all  of  which  were  alleged  to  be  the  proximate 
cause  of  her  death. 

The  defendant  answered  by  general  and  special  exceptions,  general 
denial  and  by  plea  of  contributory  negligence  on  the  part  of  said  Mrs. 
Butts. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
in  the  sum  of  $1200  against  the  Railway  Company,  and  in  favor  of  the 
Company  against  Mrs.  Ophelia  Lynn  and  husband,  plaintiff  having  dis- 
missed as  against  said  minor  defendants;  from  which  judgment  this 
appeal  is  prosecuted. 

The  first  and  second  assignments  present  the  same  question  in  this: 
By  the  first  it  is  asserted  that  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  because  the  verdict  and  judgment  rendered 
were  contrary  to  the  law  and  evidence,  in  that  the  evidence  did  not  show 
that  plaintiff  suffered  loss  by  reason  of  the  death  of  his  mother  sufficient 
to  entitle  him  to  recover ;  and  by  the  second  it  was  urged  that  the  court 
erred  in  failing  to  peremptorily  instruct  a  verdict  in  behalf  of  the  de- 
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fendant,  for  the  reason  that  it  appeared  from  the  undisputed  evidence 
that  plaintiff  did  not  sustain  any  damage  for  which  he  would  be  entitled 
in  law  to  recover. 

By  its  proposition  under  the  first  assignment  appellant  insists  that 
before  a  recovery  can  be  had  for  the  death  of  a  parent,  it  must  appear 
that  the  party  to  be  benefited  by  the  recovery  has  suffered  a  pecuniary 
loss  dependent  upon  such  relationship.  This  is  conceded  to  be  the  law, 
but  appellee  contends  that  this  requirement  was  met  by  the  proof.  It 
appears  from  the  evidence  that  he  had  lived  with  his  mother  up  to  the 
time  of  his  majority  and  from  that  time  until  his  marriage;  that  sub- 
sequent to  his  marriage,  which  occurred  in  1898,  his  mother  had  made 
her  home  with  him,  and  that  since  said  time  she  had  continually  per- 
formed all  the  household  duties,  with  the  exception  of  caring  for  the 
room  of  his  wife,  Mrs.  Kate  Butts,  which  was  looked  after  by  the  latter. 
Plaintiff  was  thirty-three  years  of  age  and  was  the  editor  of  the  "West 
Times,"  a  paper  published  in  the  town,  while  his  wife  conducted  a  milli- 
nery business,  giving  her  entire  attention  thereto.  The  deceased  was 
shown  to  be  about  65  years  of  age  at  the  time  of  her  death,  but  was  ex- 
ceptionally strong  and  stout,  rarely  ever  sick,  and  able  and  willing  to 
perform  the  duties  of  housekeeper;  and  for  which  the  testimony  showed 
plaintiff  would  have  had  to  pay  some  $15  or  $20  per  month,  if  she  had 
not  performed  same.  Besides  the  household  work,  she  had  a  class  in 
embroidery  and  frequently  did  fancy  work,  from  which  she  derived  a 
revenue  and  paid  for  most  of  her  wearing  apparel  and  other  personal 
expenses.  The  plaintiff,  however,  paid  the  house  rent  and  paid  for  all 
living  expenses,  occasionally  giving  his  mother  from  time  to  time,  articles 
of  clothing.  He  testified  that  if  he  needed  any  money  and  she  had  it, 
that  she  gave  it  to  him.  He  further  testified  that  his  mother's  services, 
by  reason  of  her  great  economy  and  the  personal  interest  that  she  took 
in  his  affairs,  were  worth  to  him  the  sum  of  $25  per  month;  and  that  she 
would  have  been  likely,  by  reason  of  her  health,  to  have  continued  for 
a  period  of  many  years  to  perform  these  services.  There  was  no  evidence 
controverting  this,  but,  on  the  contrary,  it  was  confirmed  by  other  wit- 
nesses. This  being  true,  it  would  appear  that  plaintiff  had  a  pecuniary  in- 
terest in  the  life  of  his  mother,  such  as  seems  to  be  recognized  by  the 
authorities  in  this  State  as  a  basis  for  recovery.  See  San  Antonio  & 
A.  P.  Ry.  Co.  v.  Long,  2(5  S.  W.,  116;  Missouri  Pac.  Ry.  Co.  v.  Henry, 
75  Texas,  221,  12  S.  W.,  828;  March  v.  Walker,  48  Texas,  375;  Houston 
&  T.  C.  Ry.  Co.  v.  Cowser,  57  Texas,  303;  Missouri  Pac.  Ry.  Co.  v. 
Lehmberg,  75  Texas,  61.  We  also  desire  to  cite  in  this  connection  the 
following  cases  from  other  jurisdictions,  in  which  the  exact  question  here 
presented,  after  full  consideration,  has  been  determined  in  favor  of 
appellee's  contention :  Baltimore  &  Ohio  R.  R.  Co.  v.  State  for  the  use 
of  Martha  E.  Mahone  et  al.,  63  Md.,  135;  Phalen  v.  Rochester  Ry.  Co., 
31  App.  Div.,  448,  52  N.  Y.  Supp.,  836;  Lazelle  v.  Newfane,  70  Vt., 
440,  41  Atl.,  511;  Omaha  Water  Co.  v.  Schamel,  78  C.  C.  A.,  68,  147 
Fed.,  502;  Countryman  v.  Fonda  J;  &  G.  R.  Co.,  166  N.  Y.,  201,  59 
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N.  E.,  822.  See  also  note  to  Carter,  Admr.  v.  West  Jersey  &  Sea  Shore 
R.  R.  Co.,  19  L.  R.  A.  (X.  S.),  128.  In  the  two  first  cases  last  above 
cited,  adult  children  brought  the  suits  for  the  recovery  of  damages 
sustained  bv  them  on  account  of  the  death  of  their  mother,  and  in  each 
of  which  it  was  directly  held  that  they  were  entitled  to  recover  on  the 
ground  that  they  sustained  pecuniary  damage  by  reason  of  her  death; 
it  being  shown  on  the  trial  that  the  mother  had  aided  by  her  labor  in 
the  support  and  maintenance  of  the  family  of  her  said  children;  which 
services,  it  was  fair  to  presume,  she  would  likely  have  continued  to  render 
during  her  lifetime,  and  upon  which  ground  alone,  it  seems,  the  court 
based  its  decision. 

In  the  case  of  Railway  Co.  v.  Long,  supra,  it  was  held  in  an  action 
by  adult  children  against  a  railway  for  damages  for  the  death  of  their 
mother  caused  by  its  negligence,  that  allegations  that  the  deceased 
aided  in  support  of  plaintiffs,  and  cared  for  them  in  their  sickness,  and 
that  they  expected  the  continuance  of  these  benefits,  was  sufficient  to 
show  damage,  and  that  plaintiffs,  under  such  circumstances,  might  re- 
cover if  actually  damaged,  in  case  the  deceased  could  have  recovered  for 
personal  injuries.  For  which  reasons  we  are  compelled  to  hold  that  the 
court  did  not  err  as  pointed  out  in  these  assignments. 

The  third  and  fourth  assignments  complain  of  the  judgment  of  the 
court  for  failing  to  grant  a  new  trial  on  the  ground  that  the  evidence 
showed  that  plaintiff's  mother  was  guilty  of  contributory  negligence  at 
the  time  she  was  killed  in  entering  upon  the  "tracks  of  defendant ;  and 
that  the  court  erred  in  refusing,  for  this  reason,  to  peremptorily  direct  a 
verdict  in  its  favor.  It  is  shown  that  thg  railway  ran  north  and  south 
through  the  town  of  West;  that  the  principal  business  portion  of  the 
town  was  on  the  east  side  of  the  railway,  and  that  plaintiff  and  his 
mother  lived  on  the  west  side  of  the  track.  Oak  and  Cedar  streets  ran 
east  and  west  through  the  town,  crossing  the  railway  track,  the  former 
being  south  of  the  latter.  The  deceased  was  struck  while  traveling  west 
on  Oak  street  at  the  point  where  the  railway  crossed  it.  On  the  morning 
in  question  the  local  freight  train  running  from  Hillsboro  to  Temple 
was  in  town  discharging  freight,  and  a  short  time  before  the  accident, 
it  seems,  had  switched  and  left  a  string  of  box  cars  on  a  sidetrack  east 
of  and  parallel  with  the  main  track,  and  had  then  proceeded  with  the 
engine  and  two  cars  to  the  oil  mill,  which  was  several  blocks  north  of 
Oak  and  Cedar  streets.  The  deceased,  between  10  and  11  o'clock  on 
said  morning,  left  the  stores  on  the  east  side,  and  walked  west  on  Cedar 
street  in  the  direction  of  her  home,  at  which  time  a  strong  wind  was 
blowing  from  the  south.  She  was  wearing  a  sunbonnet,  and  from  the 
testimony  it  appears  that  her  attention  was  first  directed  to  the  string 
of  cars  on  the  sidetrack.  Walking  rather  fast  she  passed  these,  slowing 
up  just  before  she  reached  the  main  track.  She  was  still  looking  in  a 
southerly  direction  as  she  stepped  upon  the  track  and  was  struck  and 
killed  by  the  engine,  which  was  coming  south  from  the  direction  of  the 
oil  mill.    There  is  testimony  to  the  effect  that  neither  the  whistle  was 
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blown  nor  the  bell  rung  before  reaching  this  crossing;  and  it  was  also 
shown  by  parties  who  observed  the  position  of  the  engineer  and  fireman, 
that  the  former  was  not  sitting  at  his  seat  in  the  cab  at  the  time  of  and 
just  prior  to  the  accident,  and  that  the  fireman  was  not  looking  in  the 
direction  they  were  going,  but  was  either  looking  down  at  the  ground  or 
across  at  the  business  houses  on  the  east  side  of  the  track.  It  was  further 
shown  that  the  train  was  running  at  the  rate  at  least  of  from  10  to  15 
miles  per  hour  at  the  time  deceased  was  struck.  It  is  true  that  both  the 
engineer  and  fireman  testified  that  the}''  were  not  running  beyond  four 
or  five  miles  an  hour,  and  that  they  both  testified  that  the  bell  was  ring- 
ing all  the  while,  but  they  admit  that  the  whistle  was  not  blown  for  this 
crossing,  claiming,  however,  that  the  same  was  sounded  above  Cedar 
street  crossing.  The  engineer  admits  that  he  did  not  see  the  deceased 
until  about  the  time  she  was  struck,  but  accounts  for  this  by  saying  that 
he  was  on  the  right  hand  or  west  side  of  the  engine,  and  that  she  was 
approaching  from  the  east  side,  and  that  the  end  of  the  boiler  obstructed 
his  view,  and  that  he  put  on  the  emergency  brake  as  soon  as  the  danger 
signal  was  given  by  his  fireman.  The  fireman,  although  claiming  to 
have  been  looking  ahead  all  the  time,  said  that  he  did  not  see  the  deceased 
until  she  was  within  forty  or  fifty  feet  of  the  track,  approaching  from 
the  east  side  but  did  not  give  the  signal  of  danger  until  later,  when  she 
was  much  nearer  the  track.  It  was  shown  that  the  main  track  is  on  a 
slight  elevation,  and  that  the  deceased,  if  she  had  been  looking  in  that 
direction,  could  have  seen  the  train  for  one-fourth  of  a  mile,  or  such 
matter,  approaching  from  the  north;  and  that  the  operatives  could  also 
have  seen  her  that  distance.  It  did  not  appear  that  this  freight  train 
had  any  schedule,  nor  that  it  arrived  and  departed  at  any  particular 
time  from  West.  Nor  does  it  appear  from  the  evidence  that  the  deceased 
knew  that  the  train  had  arrived  and  was  doing  switching  at  the  time 
she  undertook  to  cross  the  street. 

The  case  on  its  facts,  is  very  similar  to  that  of  the  International  & 
G.  N.  R.  Co.  v.  Tinnon,  117  S.  W.,  936,  in  which  it  was  contended  by  the 
appellant  that  the  deceased  was  guilty  of  contributory  negligence,  as 
a  matter  of  law.  It  was  held  in  that  case  that  the  failure  of  a  person 
approaching  a  railway  crossing  to  stop,  look  and  listen  is  not  negligence, 
as  matter  of  law,  but  that  the  question  of  negligence  vel  non,  under  the 
facts  of  that  case,  was  for  the  jury.  In  the  case  at  bar,  while  the  evi- 
dence shows  that  the  deceased  did  not  stop  before  going  upon  the  track, 
and  that  she  was  not  looking  in  the  direction  from  which  the  train  was 
coming  when  she  undertook  to  cross,  still,  there  is  nothing  to  show  that 
she  did  not  listen  for  the  approaching  train  before  entering  upon  the 
track.  The  evidence  of  the  engineer  shows  that  the  train  was  making 
but  little  noise,  and  that  it  could  easily,  under  the  circumstances,  to  use 
his  expression,  have  "slipped  up"  on  anyone,  because  he  states  that  he 
had  cut  off  the  steam,  and  it  was  running  by  its  own  momentum.  So 
that,  even  had  she  been  listening  she  would  not  likely  have  heard  it, 
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especially  since  the  wind  was  blowing  strongly  from  the  south,  and  the 
train  was  coming  from  the  opposite  direction. 

We  are  aware  that  our  Supreme  Court  has  held  in  the  caee  of  Inter- 
national &  G.  ST.  E.  Co.  v.  Edwards,  100  Texas,  22,  93  S.  W.,  106,  that 
a  plaintiff  is  not  entitled  to  recover  where  he  admits  that  he  walked 
upon  the  track  at  a  crossing  without  looking  or  listening  for  the  ap- 
proaching train,  relying  upon  the  performance  of  the  duty  on  the  part 
of  the  company  to  ring  the  bell  or  blow  the  whistle.  But  we  think  this 
case  is  distinguishable  from  the  doctrine  there  announced,  for  the  reason 
that  in  that  case  the  appellee  admitted  that  he  not  only  failed  to  look, 
but  likewise  failed  to  listen;  and,  in  the  night  time,  walked  upon  the 
track  in  front  of  an  approaching  train  with  an  electric  headlight,  al- 
though he  was  familiar  with  the  crossing  and  knew  of  the  frequent  pass- 
ing of  trains,  and  that  he  could  have  seen  and  heard  it  if  he  had  looked 
and  listened.  Mr.  Elliott,  after  discussing  the  doctrine  that  a  person 
is  guilty  of  contributory  negligence  who  goes  upon  a  railway  track  with- 
out first  stopping,  looking  and  listening  for  an  approaching  train,  con- 
cludes with  this  statement:  "In  the  majority  of  cases,  however,  the 
question  is  one  of  fact,  or  a  mixed  question  of  law  and  fact,  rather  than 
a  pure  question  of  law."  (Elliott  on  Bailroads,  vol.  3,  concluding  clause 
of  sec.  11G7,  p.  360.)  The  rule  seems  to  be  that  if  reasonable  men  might 
fairly  differ  as  to  whether,  under  the  existing  conditions,  the  deceased 
acted  as  an  ordinarily  prudent  person  would  have  acted,  she  could  not 
be  held  negligent  as  a  matter  of  law,  but  that  the  issue  so  raised  is  for 
the  jury. 

We  do  not  believe,  in  the  present  case,  after  a  full  consideration  of 
all  the  facts  in  evidence,  that  this  is  a  case  in  which  we  should  declare, 
as  matter  of  law,  that  the  deceased  was  guilty  of  contributory  negligence 
in  going  upon  the  track;  but  are  inclined  to  believe  that,  under  all  the 
evidence,  the  question  of  whether  she  was  guilty  of  contributory  negli- 
gence was  a  matter  of  fact  to  be  submitted  for  the  consideration  of  the 
jury ;  and,  so  believing,  we  overrule  the  assignments  raising  this  question. 

We  have  carefully  considered  the  remaining  assignments;  and,  be- 
lieving that  they  present  no  reversible  error,  the  same  are  in  all  things 
overruled. 

Finding  no  error  in  the  proceedings  of  the  trial  court,  its  judgment 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


R.  L.  Railet  et  al.  v.  John  Hopkins. 

Derided  November  2,  1910. 

1. — Tort — Measure  of  Damage. 

In  an  action  for  tort,  even  if  no  improper  motive  is  attributed  to  the  defend- 
ant, the  injured  party  is  entitled  to  recover  such  damages  as  will  compensate  him 
for  the  injury  received,  so  far  as  it  might  reasonably  have  been  expected  to  follow 
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from  the  circumstances;  such  as,  according  to  common  experience  and  the  usual 
course  of  events,  might  have  been  reasonably  anticipated. 


2. — Exempt  Property — Seizure  and  Bale — Measure  of  Uamage. 

For  the  seizure  and  sale  of  exempt  property  by  an  officer  under  execution, 
the  owner  may,  in  addition  to  the  property  or  its  value,  recover  interests  thereon 
from  the  time  of  the  wrongful  taking  to  the  trial ;  or,  instead  of  interest,  he  may 
recover  the  value  of  the  use  of  the  property  for  the  same  period. 


3.- 

Evidence  considered,  and  held  sufficient  to  support  a  verdict  for  $635  for  the 
loss  of  the  use  of  a  pair  of  horses  exempt  from  forced  sale,  for  four  years  and 
five  months,  by  reason  of  the  seizure  thereof  under  execution. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  A.  E.  Amerman. 

Meek  &  Highsmith  and  Heidingsf elder  &  Heidingsf  elder,  for  appel- 
lants.— On  the  measure  of  damage:  Hudson  v.  Wilkinson,  45  Texas, 
444 ;  Craddock  v.  Goodwin,  54  Texas,  579 ;  Hull  v.  Davidson,  25  S.  W., 
1047;  Bailey  v.  Hopkins,  110  S.  W.,  779. 

Thompson  &  Switzer,  for  appellee. 

NETLL,  Associate  Justice. — The  nature  of  this  case  is  fully  stated 
in  an  opinion  of  the  Court  of  Civil  Appeals  at  Galveston  on  a  prior  ap- 
peal, which  is  reported  in  50  Texas  Civ.  App.,  600  (110  S.  W.,  779), 
and  need  not  be  repeated  here. 

The  judgment  now  appealed  from,  was  entered  on  a  verdict  in  favor 
of  the  plaintiff,  appellee,  which  assessed  the  value  of  the  horses  levied 
upon  and  sold  by  the  constable  at  $240 ;  and  the  value  of  their  use,  from 
the  date  of  the  levy  to  the  time  of  trial,  at  $635,  less  $98.96,  the  amount 
of  the  judgment  upon  which  the  execution  was  issued. 

The  proposition  advanced  under  the  first  and  second  assignments  of 
error,  which  complain  of  permitting  recovery  of  damages  for  value  of 
the  use  of  the  animals  from  the  date  of  the  lew  toxthe  time  of  the  trial 
and  that  such  part  of  the  verdict  is,  for  that  reason,  excessive,  is  as 
follows : 

"When  property  is  taken  by  an  officer,  without  malice  or  oppression,  by 
virtue  of  a  writ,  and  the  same  is  sold  by  said  officer  acting  by  virtue  of  his 
office,  and  it  subsequently  develops  that  said  property  was  exempt  from 
such  sale,  the  true  measure  of  damages  would  be  the  value  of  the  prop- 
erty, with  a  reasonable  amount  allowed  for  the  use  of  same  up  to  the 
bringing  of  the  suit,  but  under  no  circumstances  could  the  party  who 
claimed  such  property  to  be  exempt  recover  the  value  of  said  property 
and  the  use  of  same  for  a  period  of  four  years  and  five  months." 

The  part  of  the  verdict  thus  assailed  is  extraordinary,  but  it  is  based 
upon  a  peculiar  state  of  facts  which  show  such  a  violation  of  the  law  and 
disregard  for  plaintiff's  rights  as  relieves  it  from  the  objection  urged 
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when  it  is  read  in  the  light  of  the  other  opinion  as  to' the  law  on-the 
measure  of  damages  applicable  to  this  case. 

Here  the  plaintiff  in  execution  and  the  constable  who  made  the  levy 
were  informed  that  John  Hopkins  was  the  head  of  a  family;  that  he 
worked  the  horses  to  make  a  living  for  himself  and  family;  that  he 
claimed  them  as  exempt,  under  the  laws  of  Texas,  from  forced  sale ;  that 
he  had  no  other  team  which  he  could  use  to  that  end,  and  was  not  finan- 
cially able  to  buy  another;  and  that,  notwithstanding  such  information, 
the  horses  were  taken  from  him  and  sold  by  the  constable  under  the 
execution.  It  is  not  contended  by  appellants  the  matters  of  which  they 
were  thus  informed  were  not  true.  They  constituted  a  tort  of  the  most 
flagrant  character.  And  all  the  indemnity  bonds  which  could  be  made 
to  induce  the  constable  to  commit  such  a  wrong  would  not  relieve  him  of 
his  liability  to  the  plaintiff  for  its  consequences. 

In  an  action  for  a  tort,  even  if  no  improper  motive  is  attributed  to  the 
defendant,  the  injured  party  is  entitled  to  recover  such  damages  as  will 
compensate  him  for  the  injury  received  so  far  as  it  might  reasonably 
have  been  expected  to  follow  from  the  circumstances ;  such  as,  according 
to  common  experience  and  the  usual  course  of  events,  might  have  been 
reasonably  anticipated.  And  it  has  been  held  that  it  is  no  defense  that 
a  particular  injurious  consequences  is  "improbable"  and  not  to  be  "reason- 
ably expected,"  if  it  really  appear  that  it  naturally  followed  from  the 
wrong.  1  Suth.  on  Dam.,  sec.  16.  For  the  seizure  and  conversion  of  ex- 
empt property  by  a  sheriff  or  constable  under  execution,  the  plaintiff  may, 
in  addition  to  the  property  or  its  value,  recover  interest  thereon  from  the 
time  of  the  wrongful  taking  to  the  trial ;  or,  instead  of  interest,  he  may 
recover  the  value  of  the  use  of  the  property  for  the  same  period.  Elder 
v.  Frevert,  18  Nev.,  446 ;  Allen  v.  Fox,  51  N.  Y.,  562,  10  Am.  Rep.,  641 ; 
Crabtree  v.  Clapham,  67  Me.,  326;  Butler  v.  Mehrling,  15  111.,  488;  3 
Suth.  on  Damages,  sec.  1129.  Certainly,  the  loss  by  plaintiff  of  the  use 
of  his  horses  from  the  time  they  were  taken  up  to  the  time  of  his  re- 
covery for  the  wrong,  could  have  been  reasonably  anticipated  by  the 
wrongdoers. 

That  the  evidence  shows  the  levy  and  sale  of  plaintiff's  horses  was 
malicious,  in  contemplation  of  law,  there  can  not  be  a  shadow  of  a  doubt. 
Hatred,  ill-will,  venom  nor  gall  is  essential  to  malice  in  law.  Knowingly 
and  intentionally  doing  an  illegal  or  wrongful  act  which  injures  another 
in  his  person  or  property,  is  malice  in  law,  without  regard  to  the  state  of 
the  wrongdoer's  feelings  at  the  time  the  act  was  done.  The  levy  upon  and 
sale  of  exempt  property  is  a  direct  violation  of  the  law  which  was  enacted 
to  secure  it  to  the  owner  sacred  from  the  touch  of  a  constable  or  sheriff. 
When  the  law  is  knowingly  transgressed  by  an  officer,  as  was  shown  upon 
the  trial  of  this  case,  to  the  injury  of  another,  the  law  vindicates  itself 
and  makes  an  example  of  its  violator  by  awarding  the  person  wronged 
punitive  damages  against  him  who  has  maliciously  profaned  and  violated 
its  mandates. 

The  evidence  is  sufficient  to  support  the  jury's  finding  of  the  value  of 


1910.']  Anderson  v.  Zorn.  547 

the  use  of  the  exempt  property  during  the  time  plaintiff  has  been  de- 
prived of  its  use;  and,  under  the  peculiar  circumstances  of  this  case,  we 
are  unwilling,  in  view  of  the  law  applicable  to  acts  of  such  flagrant 
wrong,  to  disturb  the  verdict  by  holding  it  excessive. 

The  trial  amendment  simply  corrected  a  clerical  error  in  plaintiff's 
petition,  which  was  apparent  from  the  pleadings  of  all  the  parties.  The 
defendants  could  not  have  been  surprised  or  in  any  way  prejudiced  by 
the  amendment,  for  they  had  full  knowledge  of  the  clerical  mistake 
which  it  corrected.  If  the  amendment  was  necessary  (and  we  hardly 
think  it  was),  the  court's  permitting  it  to  be  made  after  the  parties 
answered  ready  for  trial  affords  no  ground  for  reversal.  Whitehead  v. 
Foley,  28  Texas,  10;  McDannell  v.  Cherry,  64  Texas,  176;  Bore*  v. 
Ballington,  82  Texas,  137. 

As  to  the  remaining  assignments  of  error,  we  deem  it  only  necessary 
to  sav  that  we  have  examined  and  considered  them  all,  and  are  of  the 
opinion  none  should  be  sustained.    The  judgment  is  affirmed. 

Affirmed* 


Christian  AndersGn  v.  Jacob  Zorn. 

Decided  November  2,  1010. 

1 . — Misnomer — Judgment. 

Where  a  defendant  is  personally  served  with  process,  though  under  a  wrong 
name,  he  will  be  bound  by  the  judgment  entered.  The  judgment,  however,  should 
show  that  the  person  against  whom  it  is  entered  is  the  same  person  who  was 
cited. 


2. — Same — Judgment  by  Default,  Conclusive. 

When  a  court  has  jurisdiction  of  a  cause  of  action  and  the  person  of  the 
defendant  and,  therefore,  authority  to  render  judgment  by  default,  the  fact  that 
the  judgment  falsely  recites  that  evidence  was  heard  will  not  affect  the  validity 
of  the  judgment  or  its  conclusiveness  upon  the  defendant. 

3. — Civil  Suit — Malicious  Prosecution — Pleading. 

It  is  essential  to  an  action  for  malicious  prosecution  of  a  civil  suit  that  the 
alleged  malicious  proceeding  should  have  terminated  in  favor  of  the  plaintiff  in 
the  suit  for  damages.  In  an  action  by  a  tenant  against  his  landlord  for  damages 
for  eviction  from  the  leased  premises  by  a  suit  of  forcible  detainer,  pleading  and 
evidence  considered  and  held  to  be  in  effect  a  suit  for  damages  for  malicious 
prosecution  of  a  civil  suit,  and  to  lack  the  said  essential  element. 

4. — Judgment — Suit  to  Set  Aside — Pleading. 

It  is  essential  to  a  proceeding  to  set  aside  a  judgment  rendered  by  a  court 
of  competent  jurisdiction,  that  it  should  be  shown  that  the  plaintiff  was  pre- 
vented from  making  a  valid  defense  by  fraud,  accident  or  mistake,  or  the  act  of 
the  opposite  party,  unmixed  with  negligence  on  his  part.    Rule  applied. 

5. — Judgment  by  Default,  Conclusive — Evidence. 

Where  a  defendant  knows  that  he  is  the  person  Intended  to  be  sued,  not- 
withstanding a  misnomer  in  the  citation,  and,  speculating  upon  the  judgment 
being  void  because  of  the  misnomer,  fails  to  appear  and  defend  the  suit,  he  can 
not  appeal  to  a  court  of  equity  for  relief  from  the  judgment  entered  against  him. 
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Appeal  from  the  Eleventh  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Chas.  E.  Ashe. 

A.  0.  Van  Velzer,  for  appellant. 

J.  A.  Gillette,  for  appellee. 

JAMES,  Chief  Justice. — This  suit  was  brought  by  Jacob  Zorn 
against  Christian  Anderson,  J.  A.  Wynne,  T.  L.  Bailey,  J.  B.  Cochran, 
H.  C.  House,  E.  A.  Hudson  and  T.  Rebeker.  The  petition,  in  substance, 
alleged  that  defendant,  Railey,  was  constable,  with  J.  B.  Cochran,  H. 
C.  pouse  and  E.  A.  Hudson  as  sureties  on  his  official  bond.  That 
Anderson,  on  January  13,  1908,  orally  leased  to  plaintiff,  Zorn,  the  south 
half  of  lot  7,  block  239,  Baker's  Addition  to  the  City  of  Houston,  con- 
taining two  rooms,  for  the  term  of  one  year  beginning  January  13, 
1908,  the  agreed  rental  being  $8  per  month.  That  plaintiff  had  a 
butcher's  shop  in  the  front  room,  and  lived  in  the  back  room.  That 
plaintiff  paid  rent  at  the  end  of  each  month  of  January  and  February 
and  notified  Anderson  during  the  months  of  March  and  April  that  plain- 
tiff had  the  rent  for  said  months  for  him,  and  that  he  should  come  to 
plaintiff's  butcher  shop  and  get  his  money,  but,  notwithstanding  said 
rent  was  payable  at  said  shop  and  Anderson  bound  to  go  there  to  re- 
ceive it,  Anderson  refused  to  do  so,  because  he  was  then  preparing  to 
enter  into  a  conspiracy  with  the  defendants,  Wynne  and  Rebeker,  to  dis- 
possess plaintiff  of  the  premises,  alleging  the  facts  and  circumstances 
on  which  plaintiff  relied  to  evidence  the  conspiracy.  That  in  further- 
ance of  said  conspiracy  witli  Rebeker  and  Wynne,  the  said  Anderson  in- 
stituted a  suit  of  forcible  detainer  in  Justice's  Court  precinct  No.  1, 
against  plaintiff,  entitled  J.  A.  Wynne,  agent,  v.  John  Doe  Zorn,  to  re- 
cover possession  of  said  premises,  but  that  prior  to  this  and  according 
to  the  conspiracy  Anderson  notified  plaintiff  in  writing  on  March  5, 
1908,  that  from  March  15,  1908,  the  rent  would  be  $50  a  month  payable 
in  advance  on  March  15th  and  on  the  15th  of  each  month  thereafter 
during  the  time  plaintiff  continued  to  use  it.  That  said  forcible  de- 
tainer suit  was  filed  on  April  16,  1908,  against  John  Doe  Zoan  or  John 
Doe  Zaan,  upon  which  citation  was  issued  to  John  Doe  Zann,  and  on 
April  23,  1908,  in  said  Justice's  Court  the  said  Anderson,  acting  through 
his  said  agent,  Wynne,  who  aided  and  abetted  Anderson  in  his  unlawful 
and  malicious  conspiracy  and  acting  for  himself  as  well  as  for  Anderson, 
and  in  furtherance  of  said  conspiracy,  took  judgment  against  J.  A. 
Zoan,  or  J.  A.  Zorn,  or  J.  A.  Zaan  by  default  for  the  recovery  of  the 
possession  and  writ  of  restitution,  and  that  such  writ  was  executed  on 
May  1,  1908,  by  a  deputy  constable,  under  instructions  from  said  Railey, 
Anderson,  Rebeker  and  Wynne,  but  before  executing  same  required  for 
his  principal  an  indemnity  bond  of  Anderson  and  Wvnne,  which  was 
executed  by  Anderson  and  Wynne,  and  plaintiff  was  dispossessed  to  his 
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damage,  which  damages,  actual  $2836  and  exemplary  $2000,  were  stated 
in  detail. 

The  petition  alleged  that  plaintiff's  name  is  Jacob  Zorn  and  not  J.  A. 
Zoin,  nor  J.  A.  Zoan,  nor  John  Doe  Zoan,  nor  John  Doe  Zaan,  and  is 
now,  and  had  been  for  many  years  before  the  filing  of  said  suit,  known 
to  defendants  and  to  the  officers  of  Harris  Countv,  and  that  his  name 
could  easily  have  been  found  out,  and  that  said  judgment  was  void  as 
to  plaintiff  and  will  not  support  a  writ  of  restitution  against  him. 

That  said  judgment  and  writ  were  void  because  the  citation,  which 
was  served  on  John  Doe  Zoan,  or  John  D.  Zoan,  in  said  cause,  did 
not  contain  the  file  number  of  the  cause  as  required  by  law. 

That  the  judgment  was  void ;  that  plaintiff  Zorn  did  not  appear  in 
the  proceeding  in  person  or  by  attorney;  that  the  facts  attending  the 
disposition  of  the  case  were  that  before  plaintHf  in  that  cause  announced 
ready,  the  justice  asked  Wynne  if  the  facts  contained  in  the  complaint 
were  true  or  not,  to  which  he  answered,  "Yes."  The  counsel  for  the 
plaintiff  announced  ready  for  trial,  and  placed  a  brother  of  this  plaintiff, 
Zorn,  on  the  stand  and  examined  him  long  enough  to  learn  that  he  was 
not  the  defendant,  and  then  excused  him  and  announced  to  the  justice 
that  he  would  take  judgment  by  default,  and  this  was  done  and  nothing 
else  was  done;  that  no  notice  demanding  the  premises  was  introduced, 
no  evidence  of  any  rental  contract,  no  evidence  that  Anderson  or  Wynne 
were  the  owners  of  the  premises  and  as  such  had  made  any  contract  with 
this  plaintiff  for  the  same,  no  evidence  to  show  that  the  contract  had 
expired,  and  that  it  had  been  breached.  That  the  justice,  through  igno- 
rance or  mistake,  believing  the  method  pursued  by  him  in  rendering 
judgment  to  be  the  correct  one,  reciting  that  the  cause  was  tried  on  its 
merits,  made  the  judgment  recite  that  the  plaintiff  and  defendant  ap- 
peared and  announced  ready  for  trial,  waived  a  jury  and  submitted  the 
cause  to  the  court,  and  adjudging  that  the  plaintiff  in  said  cause  was 
entitled  to  the  possession  of  the  land  as  against  J.  A.  Zoan.  or  J.  A. 
Zaan,  and  awarding  a  writ  of  restitution ;  wherefore  said  judgment  is 
null  and  void  against  this  plaintiff  as  well  as  the  proceedings  had  there- 
under against  this  plaintiff,  and  that  the  writ  is  void  because  it  has  no 
valid  judgment  to  support  it. 

Then  occurs  this  allegation  attacking  the  judgment  for  fraud  which 
being  brief  we  copy:  "Plaintiff  further  shows  that  the  only  species  of 
fraud  charged  herein  against  said  justice  of  the  peace  is  one  of  law,  in 
this,  that  in  the  manner  and  haste  in  which  they  tried  said  cause  they 
were  guilty  of  ignorance,  haste  and  mistake,  which  in  law  amounts  to 
legal  fraud,  and  entitles  this  plaintiff  to  be  relieved  from  the  effects 
thereof.  And  in  addition  to  said  legal  fraud  the  judgment  is  null  and 
void  against  this  plaintiff  and  will  not  support  the  writ  of  restitution 
herein  mentioned  because  of  the  actual  and  legal  frauds  perpetrated  by 
said  Anderson,  Wynne  and  Rebeker  as  fully  set  out  in  this  petition, 
and  that  by  Teason  of  their  fraud  upon  this  plaintiff  and  said  court  in 
securing  said  judgment  and  said  writ  of  restitution  they  did  fraudu- 
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lently  assist  in  recovering  the  judgment  and  the  issuance  of  said  writ  of 
restitution." 

The  answer  of  defendant  Anderson  was  the  general  issue,  and  he  also 
alleged  that  the  suit  was  filed  in  the  Justice's  Court  by  J.  A.  Wynne  as 
agent  for  him  against  John  Doe  Zorn  wherein  judgment  was  rendered  in 
his  favor  for  the  restitution  of  the  premises,  and  that  under  a  writ  of 
possession  issued  on  said  judgment  said  Zorn  was  ousted  about  May  1, 
1908,  and  possession  delivered  to  said  Anderson.  That  said  suit  was 
brought  against  John  Doe  Zorn,  whose  real  name  was  unknown  when  the 
suit  was  filed,  and  upon  the  trial  his  name  was  shown  to  be  J.  A.  Zorn, 
who  is  plaintiff  in  this  suit.  That  said  suit  was  the  statutory  action 
of  unlawful  detainer  by  reason  of  default  on  the  part  of  Zorn  to  pay 
rentals  due  from  him  to  said  Anderson.  The  issue  in  said  suit  was 
the  right  of  possession  of  said  premises.  That  plaintiff  herein  was  duly 
served  with  citation  in  said  suit  and  the  judgment  therein  is  pleaded  in 
bar  of  the  right  of  said  Zorn  to  maintain  this  action  for  damages  for 
the  ouster  of  said  Zorn  by  said  suit  and  the  writ  issued  thereunder.  That 
plaintiff  is  estopped  from  maintaining  this  suit  for  damages  because  he 
was  lawfully  ousted  from  the  possession  of  said  premises  by  virtue  of 
said  judgment  and  writ,  and  said  judgment  is  in  all  things  final,  and 
conclusively  determines  that  said  Wynne  as  agent  for  the  owner,  Ander- 
son, was  and  is  entitled  to  the  possession  of  said  land  and  premises  by 
lawful  right,  and  plaintiff  Zorn  is  estopped  from  denying  the  fact. 

It  appears  from  the  court's  charge  that  plaintiff  waived  his  claim 
against  all  the  defendants  except  Wynne  and  Anderson;  and  that  as 
to  Wynne  the  court  directed  the  jury  to  find  for  him.  The  case  was 
submitted  on  the  liability  of  Anderson,  and  the  verdict  followed  against 
him  for  $16.64  actual,  and  $60  exemplary,  damages. 

The  court  submitted  the  case  to  the  jury  upon  the  theory  of  Anderson's 
liability  if  they  found  from  the  evidence  that  the  judgment  rendered 
by  the  justice  was  in  fact  against  a  man  by  the  name  of  Zoan,  Zaan  or 
Zoon,  and  that  the  name  of  the  plaintiff  in  the  present  suit  is  Zorn. 
The  above  issue  is  claimed  to  arise  from  indistinctness  in  the  hand- 
writing in  the  citation  and  the  entry  of  the  judgment  in  the  justice's 
minutes.  The  record  contains  the  original  of  the  affidavit  by  which  the 
proceeding  was  begun,  and  the  original  of  the  citation,  and  also  a  photo- 
graph of  the  judgment  entry.  The  affidavit  is  against  "John  Doe  Zorn" 
in  unmistakable  letters.  The  name  of  the  defendant  as  written  in  the 
citation  is  not  so  distinct,  but  examining  the  handwriting  throughout  the 
instrument,  the  person  summoned  was  "John  Doe  Zorn,"  and  in  our 
judgment,  from  an  inspection  of  the  papers,  there  was  no  room  for  an 
issue  of  fact  on  that  subject.  The  same  applies  to  the  name  "Zorn"  as 
it  appears  in  the  judgment  entry. 

The  judgment  was  as  follows: 
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"12869. 
"J.  A.  Wynne,  agent  Piled  April  16,  1908. 

"vs. 
"John  Doe  Zorn.  Van  Velzer. 

"Plaintiff  sues  for  restitution  of  the  premises  situated  and  known  as 
half  of  lot  7  in  block  239,  Baker's  Addition  to  City  of  Houston. 

"4/16/08  C.  &  C.  Served  Apr.  16,  1908. 

"April  23rd,  1908. — The  above  entitled  cause  being  this  day  called,  came 
the  parties  and  answered  ready  for  trial,  waived  a  jury  and  submitted 
the  cause  to  the  court,  and  it  appearing  to  the  court  that  the  suit  was 
brought  against  John  Doe  Zorn,  and  that  upon  the  trial  it  was  shown 
to  be  J.  A.  Zorn  who  was  properly  served  with  citation.  Whereupon  the 
court  having  heard  the  evidence  in  the  cause,  finds  that  the  defendant 
J.  A.  Zorn  is  guilty  of  forcible  detainer  of  the  premises  in  dispute,  as 
alleged  in  complaint.  It  is  therefore  considered  and  adjudged  by  the 
court  that  plaintiff,  Jas.  A.  Wynne,  agent,  do  have  and  recover  of  and 
from  the  defendant  the  said  J.  A.  Zorn,  the  restitution  of  the  premises 
and  improvements  situated  and  known  as  half  of  lot  No.  7,  in  block  239, 
Baker's  Addition  to  the  City  of  Houston,  Harris  County,  Texas,  to- 
gether with  the  costs  of  suit,  and  that  execution  and  restitution  hereof 
issue. 

"Approved, 
"J.  C.  Matthews,  J.  P." 


"April  27,  1908.  Writ  restitution  issued.  May  1,  1908.  Writ  exe- 
cuted by  placing  the  complainant  in  possession  of  the  premises  described 
in  writ." 

We  call  attention  to  the  fact  that  the  judgment  shows  that  "John 
Doe  Zorn"  was  sued,  and  citation  served  on  "J.  A.  Zorn,"  and  plaintiff 
was  shown  to  be  the  person  upon  whom  citation  had  been  served.  We 
also  refer  to  the  fact  that  plaintiff  in  this  case  testified  that  he  was  the 
one  who  was  served,  and  that  he  was  the  person  in  possession  of  the 
premises  described  in  the  complaint  and  citation,  under  a  lease  from 
Anderson. 

From  what  we  have  stated  it  is  evident  that  our  conclusion  is  that  there 
existed  no  such  issue  as  that  submitted,  viz :  as  to  whether  or  not  plain- 
tiff in  this  suit  was  the  same  person  who  was  defendant  in  the  detainer 
suit,  and  defendant  in  the  judgment. 

The  contention  of  plaintiff  Zorn  is  that  the  justice's  judgment  was 
void  as  to  him  and  therefore  no  obstruction  to  this  suit  for  damages  for 
being  dispossessed  under  said  judgment.  Referring  to  his  petition,  it  is 
first  claimed  that  the  judgment  was  void  because  the  citation  did  not 
contain  the  file  number  of  the  cause.  We  find  that  the  citation  shows 
otherwise. 

The  position  that  the  judgment  falsely  recited  what  took  place  at 
the  trial,  and  that  the  judgment  was  really  one  by  default  and  no  testi- 
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mony  heard,  is  of  no  avail  to  plaintiff  in  this  proceeding.  A  sufficient 
explanation  of  this  is  to  state  that,  if  this  plaintiff,  Zorn,  was  legally 
before  that  court  to  answer  the  complaint,  the  court  had  jurisdiction 
to  render  judgment  against  him,  even  by  default;  and  if,  as  he  claims, 
it  was  really  a  judgment  by  default  that  was  taken,  it  is  none  the  less 
conclusive  on  him  because  of  the  recitals. 

The  rule  seems  to  be  well  established  that  where  one  is  personally 
served  with  process,  though  under  a  wrong  name,  and  fails  to  plead  the 
misnomer,  he  will  be  bound  by  the  judgment  entered.  Jones  v.  Union  P. 
E.  B.  Co.,  120  N.  W.,  946 ;  Pond  v.  Ennis,  69  111.,  341 ;  Black  on  Judg- 
ments, sec.  213.  We  note  that  the  judgment  entered  even  complies  with 
what  Mr.  Black  states  to  be  essential,  viz. :  that  it  was  shown  that  the 
person  sued  was  J.  A.  Zorn,  who  was  the  person  properly  served  with 
citation. 

The  plaintiff  Zorn  admits  that  he  was  in  possession  of  the  premises 
sued  for  and  described  in  the  citation,  admits  that  he  was  there  under 
a  lease  of  the  same  from  Anderson,  and  admits  that  trouble  existed  be- 
tween him  and  Anderson  respecting  the  lease,  and  that  the  citation  was 
served  upon  him.  Though  the  citation  was  to  John  Doe  Zorn,  he  must 
have  known  from  all  the  circumstances  that  he  was  the  person  intended 
to  be  sued.  He  failed  to  pay  any  attention  to  the  summons.  Under 
these  facts  he  was  concluded  by  the  judgment. 

The  next  question  proper  to  consider  is  whether  or  not,  after  a  judg- 
ment conclusive  upon  him  which  involved  and  determined  Anderson's 
right  as  against  him  to  the  possession  of  the  premises,  he  could  main- 
tain an  action  for  damages  based  upon  the  existence  of  a  state  of  facts 
at  variance  with  that  determination?  This  is  in  reality  an  action  for 
malicious  prosecution  of  a  civil  suit.  An  essential  to  such  a  case  is  that 
the  proceeding  alleged  to  have  been  maliciously  prosecuted,  has  termi- 
nated in  favor  of  the  plaintiff.  1  Cooley  on  Torts  (3rd  ed.),  pp.  352, 
353;  Clement  v.  Orr,  60  S.  E.,  1017;  Swepson  v.  Davis,  70  S.  W.,  65. 
This  feature  is  wanting  in  this  case. 

Viewing  this  suit  as  a  direct  attack  on  the  judgment  to  set  it  aside  for 
fraud  in  its  procurement,  for  the  purpose  of  opening  the  way  for  the 
recovery  of  damages,  it  can  not  be  maintained.  The  judgment  of  the 
Justice's  Court  was  one  by  a  court  of  competent  jurisdiction.  It  is  essen- 
tial to  a  proceeding  to  set  aside  a  judgment  for  fraud  of  any  character, 
that  it  should  be  shown  that  the  petitioner  was  prevented  from  making  a 
valid  defense  by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed 
with  negligence  on  his  part.  Hammond  v.  Atlee,  and  cases  there  cited, 
15  Texas  Civ.  App.,  267;  Hockwald  v.  American  Surety  Co.,  102  S. 
W.  181.  and  cases  cited. 

Zorn,  the  plaintiff,  was  served  in  person,  under  circumstances  that 
apprised  him  that  he  was  the  person  intended  to  be  sued,  and  failed  to 
pay  any  attention  to  the  case.  He  can  not  be  heard  to  contend  that  he 
did  not  know  of  the  judgment  which  was  rendered  on  the  day  for  which 
he  was  cited.    But  that  he  did  know,  or  must  have  known,  of  a  judgment 
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in  the  case  almost  immediately  upon  its  rendition,  is  evident  from  his 
testimony,  as  follows :  "I  do  not  know  whether  it  is  any  of  your  business 
where  I  was  the  day  the  case  was  tried.  I  was  standing  right  across  the 
street  over  here  at  Burt  Dodge's  saloon,  the  way  I  fix  the  time  as  being 
the  same  time  the  case  was  tried,  is  for  the  simple  reason  they  tried  my 
brother  in  place  of  me ;  the  way  I  know  that,  he  came  and  told  me  about 
it  about  half  an  hour  after  he  got  out  of  court."  Certainly  this,  to- 
gether with  the  fact  that  he  was  the  person  cited,  places  him  in  a  position 
where  he  would  not  be  heard  to  ask  relief  from  the  judgment  upon  any 
such  ground  as  that  he  was  ignorant  of  the  rendition  of  a  judgment  in 
the  case.  He  was  evidently  speculating  upon  the  chances  of  the  judg- 
ment being  void  as  to  him  because  of  the  misnomer,  and  was  careful  not 
to  make  an  appearance  in  the  case.  He  not  only  failed  to  use  any  dili- 
gence to  defend  the  writ,  but  failed,  without  any  equitable  excuse  there- 
for, to  employ  the  legal  remedies  afforded  him  for  relief,  and  is  in  no 
situation  to  appeal  to  a  court  of  equitv.  Texas  Mexican  Ry.  Co.  v. 
Wright  (Texas  Civ.  App.),  29  S.  W.,  1134.  Same  case  (Sup.  Court), 
88  Texas,  346. 

It  follows  from  the  above  conclusions  that  the  court  should  have  given 
a  peremptory  instruction  for  appellant,  as  requested,  and  that  the  proper 
disposition  of  the  case  here,  is  to  reverse  the  judgment  and  to  render 
judgment  for  the  appellant. 

Reversed  and  rendered. 


St.  Louis,  Brownsville  &  Mexican  Railway  Company  v.  J.  0. 

West  and  Wife. 

Decided  November  2,  1910. 

1. — Practice  on  Appeal — Charge — Invited  Error. 

An  appellant  who  in  the  court  below  requested  and  induced  the  court  to 
give  a  charge  upon  a  certain  issue  can  not  on  appeal  complain  of  the  submission 
of  said  issue  to  the  jury  on  the  ground  that  the  evidence  did  not  warrant  the 
submission  of  the  same. 

8. — Overflow — Permanent  Injury — Pleading — Proof. 

In  an  action  for  damage  to  land  by  reason  of  overflow,  the  plaintiff  having 
alleged  only  permanent  injury,  the  defendant  was  entitled  to  have  the  jury  ex- 
pressly instructed  that  the  plaintiff  could  not  recover  in  the  present  suit  for  any 
temporary  injury  to  the  land;  and  this  right  was  substantial  in  view  of  the  fact 
that  the  evidence  was  conflicting  as  to  whether  the  injury  was  permanent  or 
temporary. 

3.-— Charge — Error  of  Omission — Practice. 

The  failure  of  the  trial  court  to  define  "permanent  injury"  would  be  an 
error  of  omission,  if  error  at  all,  and  an  appellant  can  not  complain  of  the  same 
in  the  absence  of  a  refusal  of  the  court  to  give  a  requested  charge  supplying  the 
omission. 

4. — Overflow  of  Land — Measure  of  Damage. 

In  an  action  for  damages  for  permanent  injury  to  land  by  overflow,  the 
measure  of  damage  is  the  difference  in  the  market  value  of  the  land  immediately 
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before  the  erection  of  the  obstruction  which  caused  the  overflow,  and  its  value 
when  the  permanent  injury  is  finally  accomplished  by  the  particular  cause;  and 
this  without  reference  to  any  other  cause  or  causes  which  might  have  affected 
the  value  of  the  land  in  the  meantime. 


5. — Same — Tramping  of  Cattle — Proximate  Cause  of  Injury. 

When  land  is  damaged  by  overflow,  the  fact  that  the  damage  is  augmented 
by  the  tramping  thereon  of  cattle,  will  not  affect  plaintiff's  right  to  recover  for 
all  the  damage,  even  though  the  allegation  was  that  the  land  was  damaged  by 
overflow.     The  overflow  was  the  proximate  cause  of  plaintiff's  loss. 

6. — Bailroad — No  Title  to  Bight  of  Way — Trespasser. 

When  a  railroad  company  owns  no  title  to  the  land  upon  which  its  road 
is  built,  it  occupies  the  position  of  a  trespasser  towards  the  owner  of  the  land, 
and  is  liable  accordingly  for  injuries  caused  to  the  owner  by  its  presence  on  the 
land. 

Appeal  from  the  District  Court  of  Victoria  County.  Tried  below  be- 
fore Hon.  James  C.  Wilson. 

Claude  Pollard,  C.  F.  Carsner  and  R.  J.  McMillan,  for  appellant. 

Fly  &  Daniel,  for  appellees. 

JAMES,  Chief  Justice. — Appellees'  second  amended  petition  alleged 
that  they  were,  when  appellant's  road  was  built,  about  May,  1906,  and 
are  now,  owners  of  a  pasture  of  about  8000  acres  in  Victoria  County, 
using  same  for  grazing  of  livestock.  That  the  railroad  was  built  through 
the  entire  length  of  plaintiffs'  land,  from  west  to  east  covering  a  distance 
of  about  three  and  one-half  miles.  That  upon  said  land,  where  de- 
fendant's line  intersects  the  line  of  the  6.  H.  &  S.  A.  Ev.  Co.,  defendant 
erected  its  station  house,  and  about  300  yards  east  of  said  station  house 
and  just  north  of  its  track  and  still  upon  plaintiffs'  land  and  within 
their  enclosure,  it  constructed  its  section  house  and  dug  a  well  and 
erected  thereat  a  large  reservoir  or  tank  for  use  in  supplying  water  to 
its  locomotives,  and  dug  a  ditch  along  its  right  of  way  on  the  north  side 
for  the  drainage  of  surface  waters,  which  had  the  effect  of  carrying  off 
the  storm  or  surface  waters  from  plaintiffs'  land  north  of  the  track, 
which  otherwise  have  been  banked  up  on  plaintiffs'  lands  by  reason  of 
the  track  and  road  bed  being  higher  than  .the  surrounding  country. 

That  in  the  construction  of  the  foundation  for  said  tank  or  reservoir 
defendant  filled  up  its  ditch  on  the  north  side  of  its  track,  and  covered 
the  same  with  sand  to  shed  the  water  away  from  the  Teservoir,  com- 
pletely obstructing  the  channel  of  said  ditch,  which  was  done  in  the  late 
spring  or  early  summer  of  1906,  and  at  the  same  time  said  railway  was 
built  through  plaintiffs'  pasture.  That  said  construction  was  unneces- 
sary, as  defendant  could  easily  and  without  additional  expense  have 
placed  said  tank  and  foundation  upon  either  side  of  said  ditch,  or  could 
have  more  easily  have  opened  the  ditch  around  said  foundation,  and 
thus  have  permitted  the  storm  waters  or  waters  dropping  from  the 
tank  to  pass  off. 
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!  That  previous  to  this  construction,  storm  or  surface  water  falling  upon 

plaintiffs'  land  to  the  north  and  northwest  found  their  way  through  nat- 
ural drainage  courses  into  Placedo  Creek,  about  a  mile  southeast  of 
where  the  tank  was  constructed;  and  after  such  "construction  said  waters 
would  have  flowed  through  a  ditch  on  the  north  side  of  defendant's 
track  to  a  point  some  hundred  feet  east  of  said  tank,  and  thence  through 
a  culvert  underneath  the  track,  and  thence  through  a  ditch  on  the  south 
side  of  the  track  into  said  creek,  but  for  the  acts  above  mentioned,  which 
caused  said  waters  to  be  backed  upon  and  to  spread  out  over  about  500 
acres  of  plaintiffs'  land  adjoining. 

That  at  various  times  since,  and  after  every  rain  storm,  which  come 
on  an  average  of  every  four  or  six  weeks  approximately,  said  waters  have 
covered  the  said  lands,  and  have  destroyed  the  grass  and  have  per- 
manently injured  plaintiffs'  lands  in  their  market  value.  That  the 
growing  grass  was  thereby  destroyed  for  three  successive  years,  towit, 
1906,  1907  and  1908,  which  said  grass  was  reasonably  worth  $500  per 
year.  That  said  500  acres  were  submerged  or  partially  submerged  by 
said  waters  so  banked  upon  it,  and  which  would  remain  upon  it  for  many 
days  following  each  rain,  having  no  way  to  flow  off,  until  evaporated. 
That  this  constantly  recurring  submerging  of  said  land  and  the  reten- 
tion of  such  water  on  the  land  until  it  had  evaporated,  has  at  this  time 
and  by  the  fall  of  1908  caused  the  land  to  be  permanently  injured  by 
rendering  the  same  lifeless  and  unproductive,  and  damaged  the  same  in 
its  market  value  in  the  sum  of  $5  per  acre. 

The  petition  also  alleged  that  the  tank  was  faultily  constructed  and 
that  water  constantly  poured  from  the  same  and  filled  said  railway  ditch 
just  west  of  said  tank,  and  that  in  dry  weather  the  ditch  was  thereby 
constantly  supplied  with  water  from  the  reservoir,  producing  a  bog 
hole  about  300  yards  long  and  about  75  feet  wide,  extending  in  width 
partly  on  defendant's  right-of-way  and  partly  into  plaintiffs'  land;  and 
that  defendant  fenced  its  right-of-way  in  an  easterly  direction  for  about 
a  mile,  but  did  not  fence  that  portion  upon  which  it  had  created  and 
maintained  said  bog  hole,  but  left  the  same  open  and  accessible  to  plain- 
tiffs' cattle  on  both  sides  of  the  right-of-way;  that  it  was  necessary  for 
said  cattle  to  cross  from  one  side  of  plaintiffs'  lands  to  the  other  and 
in  so  doing  were  compelled  to  cross  and  become  bogged  in  said  bog  hole, 
and  in  consequence  200  head  of  plaintiffs'  cattle  were  lost  to  plaintiff, 
of  the  market  value  of  $15  per  head. 

j  Following  the  above  allegations  the  petition  closes  with  the  following 

|  allegations : 

"Plaintiffs  would  further  show  unto  the  court,  that  immediately 
west  of  the  intersection  of  defendant's  railway  with  the  railway  of  the 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company  as  above  de- 
scribed, and  on  plaintiffs'  grazing  lands,  being  the  same  pasture  herein- 
fore  described,  the  defendant  company  on  constructing  its  said  road 
bed,  railway  grade  and  track,  at  the  time  hereinfore  stated,  failed  to 
construct  and  provide  proper  outlets  and  openings  through  its  track,  and 
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the  necessary  culverts  or  sluices,  as  the  natural  lay  of  the  land  requires 
for  the  necessary  drainage  thereof,  in  order  to  enable  the  storm  or  sur- 
face waters  falling  upon  plaintiffs'  lands  adjoining  and  lying  to  the 
northward  of  defendant  company's  railway  track  to  flow  off  through  its 
original  and  natural  drains  and  outlets;  that  defendant  company's 
grade  and  road  bed.  by  reason  of  being  raised  above  the  level  of  the  sur- 
rounding country,  the  natural  drainage  of  which  was  and  is  in  a  south- 
easterly direction  into  said  Placedo  Creek,  had  banked  up  and  dammed 
said  storm  and  surface  waters  which  continually,  since  the  building  of 
defendant  company's  line  of  railway  about  May,  1906,  and  on  an  aver- 
age of  every  four  or  six  weeks  since  then,  has  been  caused  to  spread  out 
and  stand  upon  plaintiffs'  land,  covering  an  area  of  about  500  acres 
adjacent  to  defendant  company's  railway  track  immediately  within  the 
triangle  formed  by  the  intersection  of  said  two  railways,  and  to  the 
westward  of  the  said  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company's  track  and  there  remain  until  evaporated,  which  has  destroyed 
plaintiffs'  annual  crop  of  grass  for  three  consecutive  years,  towit,  the 
years  of  1906,  1907  and  1908,  which  said  grass  was  of  the  reasonable 
value  of  $500  per  year,  or  $1500. 

"Plaintiffs  say  that  by  reason  of  the  defendant  company's  negligence 
and  carelessness  in  failing  to  construct  the  necessary  culverts  or  sluices 
as  the  natural  lay  of  the  land  requires  for  the  necessary  drainage  of 
the  surface  or  storm  waters  therefrom,  that  500  acres  of  said  land  last 
described  has  now  become  permanently  injured,  which  said  permanent 
injury  was  completed  before  the  fall  of  the  year  1908,  and  that  said  land 
has  thereby  become  lifeless  and  unproductive,  and  has  been  damaged  in 
its  market  value  at  said  last  named  time  and  place  by  reason  of  said 
permanent  injury  to  the  sum  of  $5  per  acre,  or  $2500. 

"(2)  In  nowise  waiving  their  right  of  recovery  under  the  fore- 
going count  of  this  petition,  under  their  allegations  of  damage  to  the 
market  value  of  their  property,  but  still  insisting  thereon,  these  plain- 
tiffs would  further  show  to  the  court  as  follows,  towit:  That  they  here 
adopt  and  specially  reaffirm  as  fully  as  if  again  set  out  at  this  place, 
each  and  every  averment  of  facts  contained  in  said  foregoing  count 
hereof,  and  say  further,  that  if  plaintiffs  are  mistaken  in  their  belief 
and  averment  that  their  said  lands  were  damaged  in  their  market  value 
in  the  sum  of  $5  per  acre,  and  that  their  said  cattle,  which  were  lost 
through  the  negligence  and  carelessness  of  defendant  company,  were  of 
the  reasonable  market  value  of  $15  per  head,  then  they  aver  the  fact 
to  be,  and  here  state,  that  by  reason  of  the  negligence  and  carelessness 
of  defendant  company,  as  hereinbefore  fully  set  out,  that  their  said  lands 
were,  before  said  injury  complained  of,  of  a  rich  and  productive  quality 
and  reasonably  well  drained,  and  by  reason  of  the  injury  complained  of 
said  lands  were  permanently  injured,  and  damaged  in  their  intrinsic 
value  in  the  sum  of  $5  per  acre  on  1000  acres,  or  $5000;  and  that  their 
said  cattle  so  lost  by  reason  of  defendant  company's  negligence  and  care- 
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lessness  were  reasonably  worth  the  sum  of  $15  per  head,  which  plaintiffs 
aver  was  their  intrinsic  value  at  the  time  and  times  they  were  so  lost. 

"Plaintiffs  sue  and  pray  as  they  did  in  their  original  petition,  and 
that  upon  final  hearing  they  have  judgment  for  a  writ  of  injunction,  re- 
straining defendant  company  from  further  damming  up  said  waters 
upon  their  lands,  and  that  they  have  judgment  for  their  said  damage, 
$9000,  for  costs  of  suit,  and  such  other  and  further  relief,  special  and 
general,  in  law  and  in  equity,  that  they  may  be  justly  entitled  to,  and  as 
in  duty  bound  will  ever  pray." 

The  answer  was  by  demurrers,  general  denial,  contributory  negligence 
of  plaintiffs  in  failing  to  dig  a  ditch  draining  the  bog  hole  and  in  failing 
to  fence  off  their  land  from  access  to  same.  That  defendant  had  suf- 
ficient openings  in  its  embankments  to  allow  the  proper  passage  of  water ; 
and  asked  that  the  injunction  be  denied;  and  that  plaintiffs'  land  was 
naturally  low  land  and  that  1t  overflowed  regardless  of  the  railroad  track ; 
and  that  plaintiffs  were  not  damaged  as  alleged  by  loss  of  cattle;  and 
certain  offsets  in  reference  to  the  cattle. 

The  above  statement  substantially  explains  the  nature  of  the  plain- 
tiffs' case  and  the  issues. 

There  was  a  verdict  for  plaintiffs  for  $900  permanent  damage  to  the 
value  of  the  land ;  $30  for  destruction  to  the  crop  of  grass  of  1907,  and 
$484  for  forty  head  of  cattle,  making  the  total  of  $1410. 

The  first  assignment  of  error  states  that  the  evidence  totally  fails  to 
show  that  plaintiffs  lands  had  suffered  any  permanent  injury.  There 
was  some  testimony  of  a  permanent  injury  to  the  grass  growing  capacity 
of  the  land,  in  accordance  with  the  rule  as  stated  in  Ft.  Worth  &  N.  O. 
By.  v.  Wallace,  74  Texas,  581.  Apart  from  this,  however,  the  record 
shows  that  appellant  requested  charges  submitting  the  issue  of  permanent 
damage  to  the  land,  notably  the  eleventh  request  which  was  given.  For 
this  reason  the  submission  of  the  issue  by  the  court  can  not  on  this  ap- 
peal be  complained  of  by  appellant  as  not  supported  by  testimony.  Poin- 
dexter  v.  Beceiver  Kirby  Lumber  Co.,  101  Texas,  323. 

The  second  assignment  of  error  complains  of  the  refusal  of  two 
charges.  One  of  these,  if  given,  would  have  amounted  to  mere  repetition 
of  what  was  in  the  general  charge.  The  other  reads  as  follows:  "You 
are  instructed  that  unless  you  believe  that  the  lands  of  the  plaintiffs 
have  been  permanently  injured  by  rendering  same  less  productive  and 
fertile,  you  will  allow  no  damages  for  any  injury  that  may  have  been 
done  to  their  land.  In  this  connection  you  will  not  consider  the  fact,  if 
it  be  a  fact,  that  the  land  is  liable  to  be  again  overflowed,  nor  will  you 
consider  any  temporary  damage  that  may  have  been  done  to  the  land,  if 
any  such  damage  has  been  sustained." 

We  think  defendant  was  entitled  to  this  instruction.  Plaintiffs'  case 
as  alleged  was  that  the  land  had  been  permanently  injured  by  rendering 
the  same  lifeless  and  unproductive.  The  court  in  its  charge,  in  general 
terms,  authorized  a  verdict  for  damage  to  the  land  if  it  was  permanently 
injured.    Defendant  had  the  right  to  have  this  elaborated  and  explained 
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to  conform  to  what  the  petition  particularly  claimed  and  to  what  de- 
fendant contended.  This  was  more  certainly  so,  inasmuch  as  there  was 
some  testimony  introduced  by  plaintiff  tending  to  show  that  the  land 
had  sustained  injury  by  reason  of  its  having  been  rendered  unfit  for  a 
townsite.  The  action  was  for  permanent  injury  to  the  land  by  render- 
ing it  unproductive,  and  this  allegation  would  support  a  case  of  any 
injury  in  that  respect  of  a  permanent  character.  The  testimony  tended 
to  show  an  injury  to  the  productiveness  of  the  land  in  respect  to  grass, 
that  was  permanent  in  its  character,  according  to  Ft.  Worth  &  N".  0. 
Ey.  v.  Wallace,  74  Texas,  581.  There  was  also  evidence  from  which  the 
jury  would  have  been  authorized  to  find  this  injury  was  not  of  a  per- 
manent character.  This  was  a  question  for  the  jury  to  pass  upon  and 
decide,  and  defendant's  theory  being  that  it  was  temporary  instead  of 
permanent,  defendant  was  clearly  entitled  to  a  direct  and  affirmative 
presentation  of  this  defense.  Texas  Trunk  By.  Co.  v.  Ayres,  83  Texas, 
268.  The  requested  charge  did  not  embody  error  in  asking  that  the 
jury  were  not  to  consider  future  overflows,  nor  temporary  damage  to 
the  land.  Plaintiffs  had  seen  proper  to  confine  their  demand  to  the 
assertion  of  permanent  injury  to  the  land,  for  which  there  was  a  certain 
measure  of  damages,  and  said  nothing  about  a  mere  temporary  injury, 
which  involved  a  different  method  of  ascertainment,  and  they  must  be 
held  entitled  to  recover  according  to  their  allegations,  that  is,  for  per- 
manent injury  to  the  land,  and  no  other.  Gulf,  C.  &  S.  F.  Ry.  v.  Fred- 
erickson,  19  S.  W.,  125.  There  is  nothing  whatever  in  the  requested 
charge  that  was  on  the  weight  of  the  evidence. 

There  was  no  affirmative  error  in  the  failure  of  the  court  to  define 
permanent  injury,  and  no  definition  was  requested.  This  disposes  of 
the  third  assignment  of  error. 

The  fourth  assignment  develops  no  error.  The  failure  of  the  court 
to  submit  the  matter  of  defendant's  liability  with  reference  to  land  in 
the  triangle  west  of  the  G.,  H.  &  S.  A.  tracks,  was  advantageous  to,  and 
cannot  be  complained  of  by,  appellant.  With  regard  to  the  land  east 
of  the  G.,  H.  &  S.  A.  tracks  and  adjacent  to  the  reservoir,  there  was  no 
error  in  submitting  defendant's  liability  in  respect  thereto,  for  the  reason, 
as  we  believe,  the  allegations  of  the  petition  taken  in  their  entirety  were 
comprehensive  enough  to  present  a  case  of  the  overflowing  of  plaintiffs' 
lands  by  reason  of  the  railway  grade  as  well  as  by  rfeason  of  the  obstruct- 
ing tank,  and  the  charge  and  the  testimony  were  sufficient  to  warrant 
a  recovery  for  both  or  either  of  such  causes.  This  view  of  the  pleading 
and  charge,  however,  is  not  perfectly  satisfactory  to  us,  and  upon  another 
trial  the  propriety  of  amendment  is  suggested.  This  disposes  also  of 
the  fifth  assignment. 

In  view  of  a  reversal  of  the  judgment  it  is  of  no  use  to  discuss  the 
sixth  assignment  of  error,  which  is  that  certain  hypothetical  questions 
were  not  based  upon  testimonv  in  the  case. 

There  is  one  proposition  under  the  seventh  assignment  of  error  which 
has  not  yet  been  referred  to  in  this  opinion.    It  is  an  attack  on  the  charge 
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on  the  measure  of  damages  for  permanent  injury  to  the  land.  The  cor- 
rect rule  is  the  difference  in  the  market  value  of  the  land  immediately 
before  the  obstruction,  and  its  value  when  the  permanent  damage  was 
finally  accomplished  due  to  the  particular  cause.  The  petition  distinctly 
alleges  that  the  permanent  injury  was  completed  by  the  fall  of  1908. 
Accordingly  the  difference  in  values  should  have  been  referred  to  that 
time,  and  not  to  the  time  of  trial  which  occurred  some  years  later. 
Trinity  &  Sabine  By.  Co.  v.  Schofield,  72  Texas,  496;  St.  Louis  S.  W. 
By.  v.  Terhune,  94  S.  W.,  381.  But  as  the  evidence  went  to  show  that 
the  market  value  of  the  land  had  risen,  instead  of  decreased,  the  sub- 
mission, as  made,  was  favorable  to  defendant.  International  &  G.  X. 
By.  Co.  v.  Bell,  62  Texas  Civ.  App.,  117  (130  S.  W.,  638). 

The  court  in  its  charge  told  the  jury  to  take  the  value  before  and  the 
value  after,  "under  the  same  conditions,  without  reference  to  the  fact, 
if  any,  that  the  value  of  said  land  has  been  increased  or  diminished  by 
any  other  cause."  We  think  this  was  not  an  improper  addition  to  make 
in  connection  with  the  rule. 

The  eighth  assignment  of  error  presents  the  proposition  that  plaintiffs, 
having  alleged  that  the  injury  to  their  grass  was  caused  by  overflow,  were 
not  entitled  to  prove  that  the  injury  was  caused  or  augmented  by  cattle 
tramping  the  grass  when  it  was  wet.  The  land  overflowed  was  a  pasture 
for  cattle,  and  the  fact  that  cattle  in  the  pasture  tramped  the  grass  while 
wet,  did  not  do  away  with  the  overflow  as  the  proximate  cause  of  plain- 
tiffs' loss. 

The  ninth  assignment  complains  of  the  overruling  of  defendant's 
exceptions  to  the  amended  petition.  Appellant's  brief  undertakes  in  this 
connection  to  detail  the  testimony,  which  is  wholly  immaterial  to  the 
ruling  upon  the  demurrers.  The  petition  contained  an  allegation  that 
the  bog  hole  from  which  plaintiffs  sustained  loss  of  cattle,  extended  over 
into  their  pasture.  With  this  allegation  in  the  pleading  it  was  not  error 
to  overrule  the  exceptions. 

In  view  of  another  trial  it  is  proper  for  us  to  express  our  view  con- 
cerning a  matter  referred  to  by  appellant  under  this  assignment.  It 
appears  from  the  record  that  the  defendant  had  no  title  to  the  land  em- 
braced in  the  right-of-way  through  plaintiffs'  pasture  until  February 
21,  1907,  when  they  obtained  a  conveyance  thereof  from  plaintiffs.  Up 
to  that  time  it  would  appear  that  the  railway  company  was  a  trespasser 
in  the  pasture.  If  so,  the  maintenance  of  the  bog  hole  upon  its  right-of- 
way  was  the  act  of  a  trespasser  on  plaintiffs'  land,  and  it  would  be  liable 
for  the  loss  of  cattle  caused  plaintiffs  by  it.  But  after  it  acquired  title 
or  permission  it  would  not  be  liable  for  cattle  getting  into  it  upon  the 
right-of-way  at  a  station.  The  decision  of  the  Supreme  Court  in  Dobbins 
v.  M.,  K.  &  T.  Hy.  Co.,  91  Texas,  60,  appears  to  be  conclusive  of  this 
question. 

The  tenth,  twelfth,  thirteenth,  fourteenth  and  seventeenth  assign- 
ments, which  present  questions  affecting  the  charges,  are  overruled.    We 
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also  overrule  the  eleventh,  fifteenth  and  sixteenth  assignments.     Re- 
versed and  remanded. 

Reversed  and  remanded. 


G.  W.  Burkitt  v.  G.  A.  Wynne  et  al. 

Decided  November  3,  1910. 

1. — Venue — Plea  of  Privilege — Breach  of  Contract. 

A  sale  of  growing  timber,  with  the  right  of  ingress  and  egress  for  ten  years 
for  the  purpose  of  cutting  and  removing  the  timber,  is  a  sale  of  an  interest  in 
the  land  which  can  only  pass  by  deed  or  grant,  and  therefore  the  venue  of  a  suit 
for  specific  performance  of  such  a  contract  of  sale,  or  for  damages  for  breach 
thereof,  is  the  same  as  in  a  suit  for  specific  performance  of  a  contract  to  convey 
land.  Such  a  suit  is  an  action  in  personam  and  must  be  brought  in  the  county 
in  which  the  defendant  resides,  if  a  plea  of  privilege  is  interposed. 

2. — Same. 

In  an  action  against  several  defendants,  in  a  county  other  than  that  of  their 
residence,  to  enforce  specific  performance  of  a  contract  for  the  sale  of  standing 
timber,  or  for  damages  for  breach  of  said  contract,  plea  of  privilege  by  said  de- 
fendants and  evidence  pertaining  to  the  same,  considered  and  held  that  the  court 
-erred  in  overruling  the  plea.     Justice  Reese,  dissenting. 

3. — Executory  Contract. 

A  contract  for  the  sale  of  timber,  which  shows  upon  its  face  that  it  does  not 
•convey  the  title  to  the  timber  but  recites  that  a  conveyance  is  to  be  made  by  the 
owner  arid  that  the  purchase  money  is  to  be  paid  upon  the  execution  and  delivery 
of  a  conveyance,  is  an  executory  and  not  an  executed  contract. 

4. — Venue — Mistake  of  Law,  Unavailing. 

The  fact  that  a  plaintiff,  under  a  mistaken  view  of  the  law,  honestly  believed 
at  the  time  of  filing  the  suit  that  the  facts  upon  which  his  action  depended  gave 
him  a  right  to  bring  the  suit  in  a  county  other  than  that  of  the  defendant's 
residence,  can  not  change  the  law  nor  deprive  the  defendant  of  his  privilege  to 
be  sued  in  the  county  of  his  residence. 

DISSENTING   OPINION. 

5. — Breach  of  Contract — Damages — Specific  Performance. 

In  an  action  to  enfroce  specific  performance  of  a  contract  for  the  conveyance 
of  standing  timber  or  in  the  alternative  for  damages  Jbr  breach  of  said  contract, 
pleading  and  evidence  considered  and  held  insufficient  to  entitle  the  plaintiff  to 
recover  on  either  count. 

Appeal  from  the  District  Court  of  Walker  County.  Tried  below  be- 
fore Hon.  S.  W.  Dean. 

Thos.  B.  Greenwood,  for  appellant. — As  showing  that  appellee  Wynne 
is  held  to  know  the  effect  of  applying  the  law  to  the  facts  on  which  he 
must  rely  for  any  recovery,  and  that  he  could  not  maintain  the  jurisdic- 
tion bv  merely  averring  legal  conclusions  or  facts  without  foundation, 
see :  Groos  v.'  Brewster,  55  S.  W.,  591,  592,  593 ;  Hillard  v.  Wilson,  76 
Texas,  180;  Pool  v.  Pickett,  8  Texas,  122,  123;  Henderson  v.  Kissam,  8 
Texas,  55  to  57;  McLaughlin  v.  Shannon,  22  S.  W.,  117,  118;  Texas  4 
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P.  By.  Co.  v.  Mangum,  68  Texas,  345 ;  Brandt  v.  Lane,  118  S.  W.,  229, 
231 ;" Russell  v.  Heitmann,  86  S.  W.,  75 ;  McCullar  Lumber  Co.  v.  Hig- 
ginbotham,  118  S  W.,  885,  886;  Kansas  C.  By.  Co.  v.  Bermea,  54  S. 
W.,  324;  Bewley  v.  Schultz,  115  S.  W.,  294;  Seley  v.  Whitfield,  46 

S.  W.,  866. 

As  showing  that  the  facts,  given  the  most  favorable  construction  to 
appellee  Wynne  under  the  law,  showed  merely  a  cause  of  action  to  enforce 
specific  performance  of  an  executory  contract,  or  to  recover  damages  for 
its  breach,  and  that  neither  of  such  causes  of  action  was  maintainable 
outside  of  the  county  of  appellant's  residence,  see:  Cavin  v.  Hill,  83 
Texas,  74;  O'Connor  v.  Shannon,  30  S.  W.,  1097,  1098;  Lucas  v.  Patton, 
107  S.  W.,  1143  to  1146;  McCampbell  v.  Durst,  40  S.  W.,  318  to  320; 
Durst  v.  Swift,  11  Texas,  273;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Foster,  44 
S.  W.,  198;  Parsons  v.  Hunt,  98  Texas,  426;  Peterson  v.  McCauley,  25 
S.  W.,  827,  828;  Wallace  v.  Wilcox,  27  Texas,  61,  67;  Prusiecke  v.  Bam- 
zinski,  81  S.  W.,  772;  Lang  v.  Bickmers,  70  Texas,  110. 

Hill  &  Elkins  and  Dean,  Humphreys  &  Powell,  for  appellee. — On  the 
proposition  that  the  facts  at  least  apparently  put  the  title  in  the  plaintiff 
to  the  timber  sued  for,  see:  Hunter  v.  Eastham,  95  Texas,  648;  Lyon 
v.  Pollock,  99  U.  S.,  668 ;  25  L.  Ed.,  264,  and  notes ;  Kirby  v.  Cartwright, 
106  S.  W.,  742. 

Where  plaintiff  files  his  cause  in  a  particular  court  or  particular 
county,  the  jurisdiction  and  venue  may  be  sustained  though  it  is  de- 
termined on  the  final  hearing  that  he  should  not  have  the  relief  prayed 
for;  and  where  if  the  relief  granted  only  should  have  been  asked,  the 
court  would  not  have  had  jurisdiction  either  over  the  subject  matter  or 
the  person  of  the  defendant.  In  such  case  where  the  petition  shows  that 
the  jurisdiction  and  venue  are  properly  laid,  the  suit  will  not  abate  un- 
less the  defendant  alleges  and  proves  that  the  allegations  of  the  petition 
were  made  with  fraudulent  intent  to  invest  the  court  with  jurisdiction 
over  the  subject  matter  or  the  person  of  the  defendant:  Atchison,  etc., 
.  Bailway  v.  Williams,  86  S.  W.,  38;  Toland  v.  Sutherlin,  110  S.  W.,  487; 
Ablowich  v.  National  Bank,  95  Texas,  433;  Bridge  v.  Carter,  77  S. 
W.,  245 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee, 
G.  A.  Wynne,  in  the  District  Court  of  Walker  County  against  appellant 
Burkitt  and  appellees,  B.  L.  Dean,  W.  L.  Johnson  and  W.  H.  Baty,  to 
recover  against  all  the  defendants  the  title  and  possession  of  the  growing 
timber  upon  the  C.  Carmona  survey  of  land  in  said  county,  and,  in  the 
alternative,  to  recover  of  the  defendant  Burkitt  the  value  of  said  timber. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment  in 
favor  of  the  plaintiff  against  the  appellant  Burkitt  for  the  sum  of  $4400, 
with  interest  thereon  from  September  24,  1906,  and  in  favor  of  the  ap- 
pellees Dean,  Johnson  and  Baty  that  plaintiff  take  nothing  against  them. 
Vol.  LXII  Civil-36. 
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Plaintiff's  original  petition,  which  was  filed  on  October  6,  1906, 
alleged,  in  substance,  that  on  the  13th  day  of  September,  1906,  plaintiff, 
acting  through  his  agent,  W.  L.  Hill,  purchased  from  the  appellant 
through  his  duly  authorized  agent,  J.  S.  Markham,  all  of  the  growing 
timber  upon  the  tract  of  land  before  mentioned,  together  with  the  right 
of  ingress  and  egress  upon  and  from  said  land  for  a  period  of  ten  years 
for  the  purpose  of  cutting  and  removing  said  timber;  that  a  convey- 
ance of  said  timber  was  taken  in  the  name  of  plaintiff's  agent,  W.  L. 
Hill,  who  thereafter  conveyed  the  timber  and  the  rights  and  privileges 
before  mentioned  to  plaintiff;  "that  the  agreed  purchase  price  of  the 
timber  was  placed  in  the  Gibbs  National  Bank  of  Huntsville  and  wa9 
tendered  to  defendant's  agent,  Markham,  and  has  remained  in  said  bank 
subject  to  the  demand  and  draft  of  the  defendant  Burkitt;  that  on  the 
25th  day  of  September,  1906,  by  a  conveyance  which  purports  to  bear 
date  the  24th  of  September,  1906,  the  defendant  Burkitt  undertook  to 
convey  all  of  said  timber  and  right-of-way  privileges  to  the  defendants. 
Dean,  Johnson  and  Batv,  notwithstanding  the  same  had  alreadv  there- 
tofore  been  sold  to  the  said  Hill  for  the  benefit  of  the  plaintiff,  and  not- 
withstanding  the  same  was  then  and  has  since  said  13th  day  of  Septem- 
ber, 1906,  been  owned  by  plaintiff  through  the  said  Hill,  who  held  the 
legal  title  thereto  for  plaintiff  as  aforesaid ;  and  at  the  time  of  said  at- 
tempted and  pretended  conveyance  from  the  defendant  Burkitt  to  the 
defendants,  Dean,  Johnson  and  Batv,  all  of  the  defendants  well  knew 
that  the  title  to  said  timber  and  right-of-way  privileges  and  other  rights 
had  passed  to  the  said  Hill  and  was  then  held  by  said  Hill  for  plaintiff 
as  aforesaid.  Under  the  pretended  conveyance  from  the  defendant 
Burkitt  to  the  other  defendants,  said  other  defendants.  Dean,  Johnson 
and  Batv,  are  now  undertaking  to  set  up  some  kind  of  rights  to  said 
timber,  and  the  claim  being  asserted  by  the  defendants  to  said  timber 
is  a  cloud  upon  plaintiff's  title  thereto,  and  the  defendants,  Dean,  John- 
son and  Batv,  have  entered  upon  said  land  and  are  attempting  to  ex- 
clude from  said  timber,  and  are  preventing  plaintiff  from  entering  upon 
said  land  to  remove  said  timber  therefrom." 

It  is  then  alleged  that  said  timber  and  rights  acquired  by  plaintiff  by 
his  said  purchase  are  of  the  reasonable  value  of  $10,000;  and  that  if 
plaintiff  is  mistaken  in  the  allegation  that  Dean,  Johnson  and  Batv  pur- 
chased from  appellant  with  notice  of  rights  in  the  timber  and  are  en- 
titled to  hold  same  as  innocent  purchasers,  that  plaintiff  is  entitled  to 
recover  of  defendant  Burkitt  as  damages  the  difference  between  the  value 
of  the  timber  and  the  price  agreed  to  be  paid  therefor  bv  plaintiff.  The 
prayer  of  the  petition  is  in  the  alternative  as  above  indicated. 

Appellant  Burkitt  in  due  time  filed  and  presented  to  the  court  a  sworn 
plea  of  privilege  to  be  sued  in  Anderson  County.  This  plea  avers  that 
the  domicile  and  residence  of  appellant,  and  that  of  all  his  co-defend- 
ants, had  continuously  been  in  Anderson  County  since  long  prior  to  Sep- 
tember 13,  1906,  and  denies  that  he  or  either  of  his  co-defendants  had 
ever  had  a  domicile  or  residence  in  Walker  County,  and  also  denies  that 
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he  had  contracted  in  writing  to  perform  any  obligation  sued  on  in  Walker 
County.  The  plea  further  avers,  "that  the  averment  in  appellee  Wynne's 
original  petition  that  appellant  Burkitt,  in  person  or  by  agent,  had  sold 
or  executed  and  delivered  a  convevance  to  Wynne,  or  to  W.  L.  Hill,  of 
the  timber  described  in  the  petition,  with  rights  of  egress  and  ingress, 
besides  right-of-way  privileges;  and  the  averment  that  appellee  Wynne 
had  become  the  owner  thereof  under  any  executed  contract  of  sale;  and 
the  averment  that  appellees,  Dean,  Baty  and  Johnson,  knew  at  the  time 
of  the  conveyance  to  them  from  appellant  Burkitt  that  the  title  to  the 
timber  and  other  rights  had  passed  to  Wynne,  or  to  Hill ;  as  well  as  the 
prayer  for  judgment  for  the  timber  and  other  rights,  were  untrue  and 
fictitious;  that  in  truth  and  in  fact  appellant  Burkitt  had  never  made, 
executed  or  delivered  any  sort  of  conveyance  or  other  executed  contract 
of  sale,  written  or  verbal,  of  timber,  or  of  any  interest  in  or  right  to  the 
land,  unto  Wynne  or  Hill,  either  in  Burkitt's  own  proper  person  or  by 
agent,  as  appellee  Wynne  well  knew ;  that  in  truth  and  in  fact  Dean, 
Baty  and  Johnson  had  acquired  full  and  perfect  title  to  the  timber, 
under  Burkitt,  prior  to  the  institution  of  the  wit,  as  appellee  Wynne 
well  knew;  that  the  suit  did  not  come  within  any  of  the  exceptions  to 
article  1194,  Rev.  Stats.:  and  that  appellee  Wynne  was  pretending  to 
sue  appellant  Burkitt  and  appellees,  Dean,  Baty  and  Johnson,  for  the 
recovery  of  the  timber  and  appurtenant  rights,  for  the  sole  purpose  of 
maintaining  the  alleged  action  for  damages  against  appellant  Burkitt 
out  of  the  countv  of  his  residence." 

Appellees  Dean,  Baty  and  Johnson  filed  similar  pleas  to  the  venue 
and  jurisdiction. 

Appellee  Wynne  filed  a  replication  to  appellant's  plea  to  the  venue 
and  jurisdiction,  averring  that  the  principal  object  of  the  suit  was  to 
recover  the  timber;  that  appellee  believes  he  owned  the  superior  title 
thereto;  that  the  superior  title  to  the  timber  under  the  conveyance  from 
Burkitt  to  Dean,  Baty  and  Johnson,  was  in  Burkitt  by  reason  of  the 
reservation  of  the  vendor's  lien  to  secure  payment  of  part  of  the  pur- 
chase price  of  the  timber,  and  that  the  conveyance  contained  a  covenant 
of  warranty ;  that  the  conveyance  was  not  real,  but  only  pretended ;  that 
the  demand  against  Burkitt  for  damages  was  only  incidental  and  con- 
ditioned on  Dean,  Baty  and  Johnson  being  bona  fide  purchasers. 

The  following  facts  were  shown  by  the  uncontradicted  evidence  on 
the  hearing  of  the  pleas  to  the  venue  and  jurisdiction : 

1.  Appellant  G.  W.  Burkitt  and  appellees  R.  L.  Dean,  W.  L.  John- 
son and  W.  H.  Batv  have  continuouslv  resided  and  had  their  domicile 
in  Anderson  County,  Texas,  from  long  prior  to  September  13,  1906,  to 
the  time  of  the  hearing  of  the  pleas  to  the  venue  and  jurisdiction,  and 
neither  one  of  said  parties  had  ever  resided  or  had  his  domicile  in 
Walker  County,  Texas. 

2.  On  May  19,  1906,  G.  W.  Burkitt  wrote  to  J.  S.  Markham  the 
following  letter :  "Relative  to  selling  the  timber  off  the  Carmona  survey 
in  Walker  County,  I  will  advise  that,  as  stated  in  my  letter  of  the  29th. 
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ulto.,  the  price  for  the  timber  is  $4446,  which  is  one  dollar  per  M  ft., 
the  1276  acres  averaging  3500  feet  of  pine  per  acre.  If  you  want  to 
sell  that  timber  the  following  terms  will  be  satisfactory:  One-half 
cash  down,  and  I  will  give  plenty  of  time  for  the  payment  of  the 
other  half,  with  interest  payable  annually  on  the  notes  at  the  rate 
of  seven  per  cent  per  annum;  to  secure  the  other  half,  I  will  accept 
bankable  paper  or  a  mortgage  on  sufficient  land  to  make  me  secure. 
Three  years  is  all  that  I  care  to  give  for  the  removal  of  the  timber,  but 
if  necessary  I  will  give  five,  reserving  to  myself,  of  course,  the  rights  of 
ingress  and  egress  to  prospect  for  oil,  etc.  I  am  willing  to  pay  five  per 
cent  commission  for  the  sale  of  this  timber.  There  are  three  real  estate 
agents  who  have  clients  wishing  to  purchase  this  timber,  and  they  now 
have  the  matter  up;  and  of  course,  I  shall  pay  the  commission  only  to 
the  one  who  sells  the  timber  and  notifies  me  he  has  the  deal  closed.  So 
I  will  expect  an  answer  from  you  by  return  mail." 

On  May  26,  1906,  G.  W.  Burkitt  wrote  J.  S.  Markham  the  following 
letter:  "Answering  your  letter  of  the  23rd,  will  advise  that  I  will  give 
the  party  ten  years  in  which  to  remove  the  timber  from  the  land.  How- 
ever, should  the  timber  be  removed  in  less  than  ten  years,  the  land  must 
be  turned  over  to  me  when  the  timber  is  removed.  I  reserve  to  myself,  of 
course,  the  right  to  prospect  for  oil  and  other  minerals,  and  the  rights  of 
ingress  and  egress  and  the  other  rights  incident  to  the  production  of  oils 
and  minerals.  I  also  reserve  the  right  to  fence  up  the  land  for  use  for 
pasture  purposes,  etc.  To  prevent  any  mistake,  will  state  again  the 
terms  of  the  sale  of  the  timber,  as  set  forth  in  my  letter  of  the  19th  of 
May.  The  price  of  the  timber  is  $4466;  and  the  following  terms  are 
satisfactory:  One-half  cash  down,  and  I  will  give  plenty  of  time  for  the 
payment  of  the  other  half,  with  interest  payable  annually  on  the  notes 
at  the  rate  of  seven  per  cent  per  annum ;  to  secure  the  other  half  I  will 
accept  bankable  paper,  or  a  mortgage  on  sufficient  land  to  make  me  se- 
sure.  I  am  willing  to  pay  you  five  per  cent  commission  for  the  sale  of 
this  timber.  There  are  two  others  contemplating  buying  this  timber, 
and  this  offer  holds  good  to  the  first  one  who  comes  and  closes  the  deal 
with  me.  I  reserve  to  myself  the  right  to  close  deal  with  the  first  one 
who  is  readv  to  close.  The  timber  referred  to  is  on  the  C.  Carmona  sur- 
vey  in  Walker  County." 

The  above  letters  were  introduced  in  evidence  by  plaintiff  and  by  de- 
fendants to  show  the  extent  of  Markham's  authority,  as  agent  for  Burkitt, 
in  the  sale  of  the  timber. 

3.  In  May,  1906,  W.  L.  Hill  discussed  the  purchase  of  the  timber 
with  G.  W.  Burkitt  at  Houston,  but  he  declined  to  buy  the  timber  be- 
cause Burkitt  wanted  all  cash,  or  half  cash  and  the  other  half  secured 
by  mortgage  on  real  estate. 

4.  On  July  22,  1906,  G.  W.  Burkitt  wrote  W.  H.  Baty,  at  Neches, 
that  $4466  was  the  price  of  the  timber ;  that  he  would  take  half  cash  and 
the  balance  in  bankable  paper,  or  balance  when  he  began  to  cut  the 
timber;  that  he  was  in  no  hurry  for  the  money  if  properly  secured  and 
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bearing  six  per  cent  interest;  and  that  he  would  give  reasonable  terms 
to  remove  the  timber.  On  July  22,  1906,  G.  W.  Burkitt  advised  his 
agent  at  Palestine,  E.  L.  Howell,  that  he  had  written  Baty  to  name  a 
day  he  could  meet  him  in  Palestine,  and  if  he  did  not  hear  from  him 
(Burkitt)  to  go  ahead  to  Palestine  and  arrange  the  matter  with  Howell, 
and  Burkitt  directed  Howell  to  fix  up  the  papers  when  Baty  came. 

5.  On  August  2,  1906,  W.  H.  Baty  wrote  G.  W.  Burkitt,  at  Houston, 
that  his  letter  was  forwarded  to  Hot  Springs ;  that  he  and  his  associates 
(being  R.  L.  Dean  and  W.  L.  Johnson),  would  take  the  timber,  at  his 
price  and  terms;  that  he  would  be  at  Xeches  sometime  the  next  week 
and  would  make  a  date  for  a  personal  meeting  to  close  out  and  draw  up 
papers  and  make  payment. 

6.  About  the  2nd  day  of  September,  1906,  Baty,  Dean  and  Johnson 
called  on  Howell  and  agreed  to  buy  the  timber  from  Burkitt,  subject  to 
their  approval  on  inspection,  at  $4466,  payable  half  cash  and  the  other 
half,  bearing  six  per  cent  interest,  when  they  began  to  cut  the  timber, 
it  being  agreed  that  Baty,  Dean  and  Johnson  should  at  once  procure  ab- 
stract; and  conveyance  was  to  be  executed  and  monev  and  notes  de- 
livered  when  the  title  disclosed  by  the  abstract  should  be  approved  by  the 
purchaser's  attorneys. 

7.  Dean,  Baty  and  Johnson  procured  an  abstract  on  September  6, 
1906,  dated  September  5,  1906,  after  inspecting  and  approving  the 
timber,  and  delivered  it  to  Messrs.  Gregg  &  Brown,  attorneys  at  Palestine, 
for  their  opinion. 

8.  On  September  13,  1906,  J.  S.  Markham  executed  to  W.  L.  Hill 
this  instrument: 

"The  State  of  Texas,.  County  of  Walker. 

"This  memorandum  witnesseth,  that  on  this  the  13th  day  of  Septem- 
ber, 1906,  I,  as  agent  for  Geo.  W.  Burkitt,  have  sold  to  W.  L.  Hill,  who 
buvs  the  same  for  a  client  of  his,  all  the  timber  on  the  1276  acres  of 
land  in  the  C.  Carmona  survey  in  Walker  County,  Texas,  owned  by  said 
Burkitt,  for  the  sum  of  $4466  cash,  to  be  paid  immediately  upon  execu- 
tion and  deliverv  bv  the  said  Geo.  W.  Burkitt  to  the  said  W.  L.  Hill  of  a 
conveyance  of  said  timber,  in  which  conveyance  the  said  Hill,  or  other 
holder  of  said  timber  under  him,  should  have  ten  vears  within  which  to 
remove  said  timber  from  the  land,  and  for  the  purpose  of  removing  said 
timber  from  the  land  the  purchaser  is  to  have  right-of-way  upon  and  over 
said  land.  This  sale  is  made  pursuant  to  written  authority  from  the 
said  Burkitt  to  me.    Witness  mv  hand  the  dav  and  month  above  written. 

"J.  S.  Markham/' 

The  above  paper  was  delivered  to  appellant  Burkitt's  attorney,  by  the 
attorneys  for  appellee  Wynne,  in  response  to  the  request  made  in  open 
court  for  the  writing  under  which  Wynne  claimed  title  to  the  timber 
sued  for,  and  it  is  undisputed  that  Wynne  never  had  any  other  transfer. 
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9.  On  September  13,  1906,  J.  S.  Markham  wrote  to  G.  W.  Burkitt  the 
following  letter,  by  dictation  of  W.  L.  Hill,  towit: 

"I  have  sold  the  timber  on  your  land  in  the  Carmona  survey  as  per 
the  terms  stated  in  your  letter  to  me  of  May  26,  1906.  You  can  pre- 
pare the  deed  to  W.  L.  Hill  of  Walker  County,  Texas,  embodying  the 
terms  of  the  letter.  You  can  make  the  consideration  cash,  or  one-half 
cash  and  the  balance  to  suit  yourself,  at  seven  per  cent  per  annum.  The 
purchaser  prefers  to  pay  all  cash,  if  this  is  agreeable  to  you ;  and  if  you 
prefer  to  have  notes,  he  would  have  the  stipulation  in  the  notes  that 
thev  mav  be  paid  on  or  'before  the  date  due  thereof.  When  vou  have 
executed  the  deed  vou  can  forward  it  to  the  Gibbs  National  Bank  of  this 
place,  with  draft  attached  for  the  amount  of  the  cash  consideration,  or 
if  you  wish  to  make  the  same  part  cash  and  part  deferred  payments,  for- 
ward the  notes  with  the  said  deed  and  thev  will  be  executed,  and  notes 
with  the  security  submitted  to  you  for  approval.  Please  let  me  hear 
from  you  at  once." 

10.  *  On  September  17,  1906,  G.  W.  Burkitt,  from  Houston,  wrote 
W.  H.  Baty,  at  Neches,  in  Anderson  County,  that  he  would  consider  the 
trade  with  him  off  if  he  did  not  close  in  three  davs.  This  letter  was 
sent  by  registered  mail,  and  was  not  received  until  September  19,  1906. 

11.  On  September  17,  1906,  Howell,  from  Palestine,  wrote  Burkitt, 
at  Houston,  that  he  had  agreed  for  the  title  to  be  investigated;  that 
Baty  had  procured  an  abstract  and  submitted  it  to  Gregg  of  the  firm  of 
Gregg  &  Brown,  attorneys  at  Palestine  ;•  that  Gregg  had  found  a  serious 
defect  in  the  title,  which  he  was  trying  to  find  evidence  to  cure  by  means 
of  data  to  be  obtained  from  New  Orleans;  that  Batv  had  assured  him 
positively  the  previous  week  that  his  people  would  take  the  timber,  and 
Baty  had  shown  him  a  letter  so  stating;  and  he  did  not  think  there 
would  be  any  hitch  as  soon  as  the  title  papers  were  cleared. 

On  September  18,  1906,  Baty  went  to  Palestine,  in  Anderson  County, 
and  assured  Howell  he  would  take  the  timber  on  approval  of  the  title. 

12.  After  receiving  Howell's  letter  of  the  17th,  G.  W.  Burkitt,  from 
Houston,  wrote  J.  S.  Markham  on  September  19,  1906,  acknowledging 
receipt  of  his  letter  of  September  13th  saying  he  had  sold  the  timber 
on  the  Carmona  survey  for  $4465  cash,  or  half  cash  and  the  balance  in 
marketable  paper;  that  this  trade  was  all  right,  but  for  the  fact  that  he 
had  given  a  man  by  the  name  of  Baty  of  Neches  his  promise  that  he 
would  give  him  the  preference  on  that  tract  of  timber;  that  he  wrote 
him  a  registered  letter  Monday  and  tried  to  get  him  over  the  phone  that 
day,  but  found  he  was  out  of  town  and  found  he  would  not  be  back  until 
Fridav ;  that  if  Batv  took  the  timber,  it  would  be  on  the  same  terms  he 
was  selling  it  to  him,  but,  as  he  had  given  his  word  that  he  would  let 
him  know  before  he  made  a  sale  and  give  him  a  chance  to  buy  it,  he 
would  have  to  wait  and  hear  from  him,  and  just  as  soon  as  he  heard,  he 
would  advise  Mr.  Markham  on  the  subject  and  send  papers  to  Hunts- 
ville,  with  draft  attached,  should  he  decline  same. 

On  or  about  Saturday,  September  22,  1906,  Gregg  &  Brown  approved 
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the  title  to  the  timber,  on  a  telegram  from  New  Orleans,  and  they  at 
once  prepared  a  bill  of  sale  and  forwarded  it  to  Burkitt  for  his  signature 
and  acknowledgment. 

While  there  is  some  confusion  in  the  testimony  as  to  the  very  date 
when  Gregg  &  Brown  approved  the  title,  it  is  undisputed  that  Dean, 
Baty  and  Johnson  were  entitled  to  an  abstract  showing  a  good  title, 
under  their  contract  with  Burkitt,  and  that  as  soon  as  the  abstract  was 
perfected  and  approved,  Dean,  Baty  and  Johnson  offered  to  comply  with 
the  agreement;  that  thereupon  Gregg  &  Brown  drafted  a  bill  of  sale  to 
the  timber,  which  it  was  agreed  could  not  be  executed  by  Burkitt  and 
ready  for  delivery  till  Tuesday,  but  which  was  signed  and  acknowledged 
by  Burkitt  on  Monday,  September  24,  1900,  and  which  was  delivered  not 
later  than  Tuesday,  September  25,  1906,  and  then  Dean,  Baty  and  John- 
son paid  Burkitt  the  consideration  as  follows:  $2233  in  cash,  through 
the  Royall  National  Bank  of  Palestine,  and  gave  their  note  for  an- 
other $2233. 

« 

14.  W.  L.  Hill  testified  that  on  the  evening  of  Saturday,  September 
22,  1906,  he  had  a  telephone  conversation  with  G.  W.  Burkitt,  in  which 
Burkitt  stated  to  him  that  if  Baty  did  not  take  the  timber  by  Monday 
it  was  his,  and  that  he  left  the  telephone  with  that  understanding.  Bur- 
kitt was  talking  from  Houston,  while  Howell  at  Palestine  had  already 
practically  closed  out  with  Baty,  Dean  and  Johnson  on  this  same 
Saturdav. 

« 

On  Monday,  September  24,  1906,  the  same  day  Burkitt  signed  and 
acknowledged  the  bill  of  sale  to  Dean,  Baty  and  Johnson,  he  sent  the 
following  telegram: 


u 


J.  S   Markham,  Huntsville,  Texas. 

Deal  for  timber  to  be  closed  Tuesday  afternoon  to  Palestine  party. 
If  it  falls  through,  will  wire  you  Wednesday  morning  and  you  can  have 
timber.     G.  W.  Burkitt." 

This  telegram  was  sent  as  soon  after  the  telephonic  conversation  of 
Saturday  between  Burkitt  and  Hill,  as  Burkitt  could  have  acquired 
knowledge  of  his  agreement  of  Saturday,  acting  through  Howell,  with 
Dean,  Baty  and  Johnson. 

To  this  telegram  the  following  replies  were  sent  the  next  day : 

"Huntsville,  Texas,  Sept.  25,  1906. 
"G.  W.  Burkitt,  Palestine,  Texas. 

"Don't  close  deal  before  seeing  letter.     Befer  you  to  your  letter  of 
|  nineteenth.    J.  S.  Markham/' 

|  "Huntsville,  Texas,  Sept.  25,  1906. 

.    "G.  W.  Burkitt,  Palestine,  Texas. 

"Markham  has  just  shown  me  your  telegram  of  yesterday  morning. 
I  claim  the  right  to  purchase,  and  money,  $4466,  is  in  the  Gibbs  National 
Bank  of  this  place,  subject  to  your  order  upon  delivery  of  deed.    I  am 
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buying  this  for  party  who  will  suffer  materially  if  you  fail  to  comply 
with  terms  of  your  letters.  I  insist  that  you  do  not  close  with  other 
party.    W.  L.  Hill,  Attorney." 

"Huntsville,  Texas,  Sept.  25,  1906. 
"To  George  W.  Burkitt,  Palestine. 

"W.  L.  Hill  has  deposited  in  this  bank  $4466,  subject  to  your  order 
upon  delivery  of  deed  to  the  timber  on  the  Carmona  land.  Gibbs 
National  Bank,  G.  A.  Wynne,  Cashier." 

On  October  2,  1906,  W.  L.  Hill  executed  a  formal  bill  of  sale,  pur- 
porting to  transfer  to  appellee  G.  A.  Wynne  the  timber  and  appurtenant 
rights  described  in  the  memorandum  signed  by  Markham  on  September 
13,  1906. 

Upon  these  facts  the  trial  court  overruled  the  pleas  of  privilege,  to 
which  ruling  appellant  duly  excepted.  Thereafter  appellee  Wynne  filed 
an  amended  petition  containing  in  substance  the  allegations  of  the 
original  petition,  but  setting  out  in  full  the  instrument  executed  by  J.  S. 
Markham  on  September  13,  1906,  before  copied,  as  the  basis  of  plain- 
tiff's claim  of  title  to  the  timber.  To  this  petition  appellant  filed  a 
special  exception  raising  the  question  of  venue.  This  exception  was 
overruled  and  appellant  excepted  to  said  ruling. 

Under  appropriate  assignments  of  error  appellant  complains  of  the 
judgment  of  the  trial  court  overruling  his  plea  of  privilege  to  be  sued  in 
the  county  of  his  residence,  on  the  ground  that  the  undisputed  evidence 
introduced  upon  the  hearing  of  said  plea  shows  that  if  plaintiff  has  any 
cause  of  action  against  any  of  the  defendants  it  was  either  a  right  to  en- 
force specific  performance  of  an  existing  contract  for  the  sale  of  timber, 
or  to  recover  damages  for  the  breach  of  such  contract,  and  upon  such 
cause  of  action  defendants  were  entitled  to  have  the  suit  tried  in  the 
county  of  their  residence,  such  character  of  suit  not  being  within  any  of 
the  exceptions  contained  in  article  1194,  Bevised  Statutes. 

The  majority  of  the  court  think  these  assignments  should  be  sustained. 
The  instrument  executed  by  Markham  on  September  13,  1906,  under 
which  appellee  claims  title,  shows  upon  its  face  that  the  contract  of 
sale  of  the  timber  by  Markham  was  an  executor}'  and  not  an  executed 
contract.  It  conveys  only  a  chose  in  action,  not  a  chose  in  possession. 
This  instrument  does  not  purport  to  convey  the  title  to  the  timber,  but 
recites  that  such  conveyance  is  to  be  made  by  appellant  and  that  the 
purchase  money  is  to  be  paid  upon  the  execution  and  delivery  of  the  con- 
veyance. Appellee's  agent,  Hill,  in  whose  name  the  contract  was  exe- 
cuted, knew  when  the  instrument  was  executed  and  delivered  to  him  the 
extent  of  Markham's  authority  as  agent  of  appellant  and  that  the  letters, 
or  power  of  attorney,  under  which  Markham  acted,  and  which  we  have 
before  set  out,  clearly  contemplated  that  any  agreement  of  sale  made  by 
Markham  should  be  submitted  to  appellant  and  that  the  conveyance 
of  the  title  to  the  property,  as  recited  in  the  contract  of  sale,  was  to  be 
made  by  appellant. 
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The  sale  of  growing  timber,  with  the  right  of  ingress  and  egress  for 
ten  years  for  the  purpose  of  cutting  and  removing  the  timber,  is  a  sale 
of  an  interest  in  the  land  that  can  only  pass  by  deed  or  grant,  and  there- 
fore the  venue  of  a  suit  for  specific  performance  of  such  a  contract  of 
sale,  or  for  damages  for  breach  thereof,  is  the  same  as  in  a  suit  for 
specific  performance  of  a  contract  to  convey  land.  Gulf,  C.  &.  S.  F. 
Ry.  Co.  v.  Foster,  44  S.  W.,  198;  Parsons  v.  Hunt,  98  Texas,  426.  That 
a  suit  of  this  character  is  an  action  in  personam  and  must  be  brought  in 
the  county  in  which  the  defendant  resides  seems  to  be  settled  by  the 
decision  of  our  courts.  Miller  v.  Eusk,  17  Texas,  170;  Cavin  v.  Hill 
83  Texas,  74;  Lucas  v.  Patton,  49  Texas  Civ.  App.,  62  (107  S.  W., 
1143). 

Appellee  contends  that  if  it  be  conceded  that  the  only  cause  of  action 
shown  by  the  evidence  was  a  personal  action,  the  venue  of  which  was  in 
the  county  of  defendant's  residence,  that  he  had  reasonable  grounds  to 
believe  and  did  believe  when  he  brought  his  suit,  that  he  held  the  title 
and  could  recover  possession  of  the  property,  and  his  allegations  of  own- 
ership not  having  been  fraudulently  made  for  the  purpose  of  fixing  the 
venue  in  Walker  County,  the  defendant's  plea  of  privilege  was  properly 
overruled.  This  contention,  under  the  facts  of  this  case,  amounts  to 
this:  That  notwithstanding  the  fact  that  the  defendant  by  proper  plead- 
ings seasonably  presented  and  supported  by  the  uncontradicted  evidence 
has  established  his  right  to  have  the  only  cause  of  action  which  plaintiff 
has  against  him  tried  in  the  county  of  his  residence,  he  will  be  denied 
that  right  because  plaintiff,  under  a  mistaken  view  of  the  law,  believed 
when  he  brought  the  suit  that  he  had  a  cause  of  action  against  defendant 
which  defendant  would  be  required  to  answer  in  the  county  in  which  the 
suit  was  brought.  This  proposition  can  not  be  sound.  It  is  true  that 
in  suits  in  which  the  jurisdiction  of  the  court  depends  upon  the  amount 
in  controversy  or  the  existence  of  a  lien,  and  also  cases  in  which  the 
venue  of  the  suit  against  a  non-resident  defendant  depends  upon  whether 
the  plaintiff  has  a  cause  of  action  against  the  resident  defendant  who  is 
joined  in  the  suit,  the  question  of  whether  the  amount  in  controversy 
or  the  existence  of  a  lien  in  the  one  case,  or  the  cause  of  action  against 
the  resident  defendant  in  the  other,  was  fraudulently  alleged  for  the 
purpose  of  fixinsr  the  jurisdiction  or  venue,  has  been  held  to  be  con- 
trolling. Ablowitch  v'.  Greenville  National  Bank,  95  Texas,  433; 
Bridge  v.  Carter,  33  Texas  Civ.  App.,  591  (77  S.  W.,  245) ;  Atchison, 
T.  &  S.  F.  Rv.  v.  Williams,  38  Texas  Civ.  App.,  405  (86  S.  W.,  38) ; 
Toland  v.  Sutherlin,  49  Texas  Civ.  App.,  538  (110  S.  W.,  487). 

But  these  cases  do  not  sustain  the  proposition  that  when  upon  a  hear- 
ing of  a  plea  of  privilege  the  undisputed  evidence  establishes  facts  which 
were  known  to  plaintiff  at  the  time  the  suit  was  brought  and  which  show 
that  the  cause  of  action  alleged  bv  him  and  upon  which  the  venue  de- 
pends does  not  exist,  the  fact  that  plaintiff  may  have  honestly  believed 
that  the  facts  did  give  the  cause  of  action  alleged,  will  defeat  the  plea 
of  privilege.    Appellee  must  be  held  charged  with  the  knowledge  of  the 
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law,  that  his  contract  of  sale  with  Markham  did  not  give  him  title  to 
the  timber,  and  that  his  only  right  under  said  contract  was  to  sue  for 
specific  performance  or  for  damages  for  breach  of  said  contract  and  that 
such  suit  is  a  personal  action,  the  venue  of  which  is  in  the  county  of  the 
defendant's  residence.  Groos  v.  Brewster,  55  S.  W.,  592.  Having 
brought  the  suit  with  knowledge  of  the  facts,  he  could  not,  by  alleging 
that  he  owned  the  timber,  it  matters  not  how  honest  he  may  have  been 
in  believing  that  he  had  title  thereto,  defeat  the  defendant* s  right  to 
be  sued  in  the  county  of  his  residence.  In  a  suit  for  specific  perform- 
ance of  a  contract  to  convey  land,  if  the  plaintiff  establish  his  claim,  the 
decree  would  vest  title  in  him  and  he  would  in  effect  recover  the  land; 
but,  as  before  said,  the  suit  is  not  technically  a  suit  for  the  land,  and  the 
venue  cf  such  suit  is  not  controlled  by  the  statute  fixing  venue  of  suits 
for  the  recovery  of  land.    Miller  v.  Rusk,  and  Cavin  v.  Hill,  supra. 

It  follows  from  what  has  been  said  that  the  judgment  of  the  court  be- 
low overruling  appellant's  plea  of  privilege  should  be  reversed  and  judg- 
ment here  rendered  sustaining  said  plea  and  ordering  the  cause  trans- 
ferred to  the  District  Court  of  Anderson  County,  and  it  has  been  so 
ordered. 

Justice  Reese  dissents  from  the  views  of  the  majority  and  will  file 
his  conclusions. 

Reversed  and  rendered. 

REESE,  Associate  Justice,  dissenting. — I  am  compelled  to  dissent 
from  the  views  of  the  majority  in  the  decision  of  this  case.  I  would 
probably  not  be  inclined  to  persist  in  such  dissent  but  for  the  fact  that 
what  I  conceive  to  be  a  proper  view  of  the  law  upon  the  questions  in- 
volved will  lead  to  a  final  decision  of  the  controversy  upon  this  appeal 
instead  of  sending  the  case  back  for  another  trial,  something  to  be 
avoided,  in  my  opinion,  whenever  it  can  be  done  consistently  with  the 
principles  of  law. 

The  opinion  of  the  majority  contains  a  sufficiently  full  statement  of 
the  issues  and  evidence  for  the  purposes  of  this  dissenting  opinion. 

As  I  understand  the  conclusions  of  the  majority  they  rest  upon  the 
proposition  that  the  contract  of  sale  from  Markham  as  agent  of  Burkitt, 
under  the  authority  conferred  upon  him  by  Burkitt,  did  not  authorize 
a  recovery  of  the  standing  timber  in  an  action  therefor.  The  rule  is 
stated  that  this  contract  must  be  construed  as  a  contract  for  the  sale  of 
land,  and  to  this  I  agree. 

Resting  its  opinion  upon  the  case  of  Groos  v.  Brewester  (55  S.  W., 
592)  and  Cavin  y.  Hill  (83  Texas,  74),  the  majority  holds  that  under 
the  facts  stated  in  his  amended  petition,  or  if  not  so  stated,  at  least 
shown  to  have  been  known  to  him,  appellee  Wynne  had  only  a  right  of 
action  for  a  specific  performance,  or  for  damages  for  failure  or  refusal  to 
convey,  and  did  not  have  a  right  to  recover  the  timber.  I  have  no 
criticism  to  make  of  the  opinions  referred  to  in  so  far  as  they  announce 
the  proposition  that  if  appellee  knew  of  the  existence  of  facts,  upon 
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which  he  would  have  no  right  of  action  to  recover  the  land,  and  was 
simply  mistaken  in  the  law  applicable  to  such  facts,  the  venue  of  this 
case  in  Walker  County  could  not  be  sustained  upon  the  mere  ground  that- 
such  mistake  was  an  honest  one  made  in  good  faith.  As  said  by  the  court 
in  Groos  v.  Brewster,  supra,  "While  plaintiff  might  not  be  held  to  antici- 
pate how  an  issue  of  fact  may  be  resolved  by  a  court  or  jury,  he  is  held 
to  a  knowledge  of  the  law  applicable  to  the  facts  of  his  case."  So,  the 
majority  holds  that  as  Wynne  was  not  mistaken  as  to  the  facts,  but  only 
as  to  the  law,  he  can  not  be  held  to  have  acted  in  good  faith  in  suing  for 
the  land,  which  he  could  do  in  Walker  County,  and  the  joinder  of  that 
cause  of  action  would  not  support  the  venue  as  to  the  other  two  alterna- 
tive causes  of  action,  as  to  both  of  which  Burkitt  had  a  right  to  be  sued 
in  the  county  of  his  residence.  If,  upon  the  facts  known  to  him,  and 
upon  his  claim  under  the  contract  of  sale,  deposit  of  the  purchase  price 
in  the  bank  to  the  credit  of  Burkitt — a  mode  of  payment  not  objected  to, 
but  ratified  and  accepted  by  Burkitt — Wynne  would  have  been  entitled 
to  recover  the  timber  unless  defeated  by  other  facts,  towit,  the  sale  to 
Dean,  Johnson  and  Baty,  not  known  to  him,  Wynne  would  have  been 
entitled  to  recover  the  land,  I  understand  the  majority  would  hold  that 
the  entire  suit  was  properly  brought  in  Walker  County,  where  the  timber 
lay,  and  the  owner  would  not  be  defeated  if  the  development  of  the  facts 
with  regard  to  the  sale  to  Dean,  Johnson  and  Baty,  defeated  his  recovery 
of  the  timber.  The  effect  of  the  holding  of  the  majority  is  that  if  Bur- 
kitt had  made  no  sale,  and  the  other  parties  be  eliminated  from  the  case, 
Wynne  could  not  have  recovered  in  an  action  against  Burkitt  for  the 
timber,  but  his  only  remedy  would  be  a  suit  for  specific  performance 
or  damages.  This  brings  us  to  the  essential  point  of  difference  between 
the  writer  and  the  majority  of  the  court. 

Burkitt  did  authorize  Markham  in  writing  to  sell  the  timber.  This 
is  the  language  of  his  authorization.  Under  this  written  authority 
Markham  did  sell  the  timber  to  Wynne  and  executed  to  him  the  instru- 
ment  copied  in  the  opinion  of  the  court,  which,  I  will  agree,  was  a  con- 
tract of  sale  to  be  completed  bv  the  execution  of  a  deed  bv  Burkitt.  It 
is  true  that  the  letters  of  Burkitt  authorized  a  sale  for  one-half  cash  and 
the  balance  on  time,  but  this  departure  from  the  terms  of  his  authority 
by  Markham  was  not  objected  to  by  Burkitt  but  was  accepted  and  ratified 
bv  him,  and  it  is  shown  that  such  terms  were  intended  as  a  concession  to 
the  purchaser,  and  that  Burkitt  really  preferred  all  cash.  Thus,  the  sale 
was  substantially  in  compliance  with  the  authority.  This  contract  of 
sale  by  his  agent  duly  authorized,  was  Burkitt's  contract  of  sale,  as  bind- 
ing on  him  as  though  made  and  executed  by  him  in  person.  The  most 
that  can  be  made  out  of  it  by  Burkitt  is  that  it  was  an  executory  con- 
tract to  convey  the  timber  (land),  which,  upon  the  payment  of  the  pur- 
chase price,  created  an  equitable  title  only,  leaving  the  legal  title  in 
Burkitt  until  he  could  execute  a  conveyance.  It  is  true  that  the  pur- 
chase money  was  not  paid  nor  tendered  to  Burkitt  in  strict  form.  It 
was,  however,  tendered  to  Markham  and  deposited  in  a  bank  subject  to 
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his  order,  and  he  appears  to  have  fully  accepted  it  as  payment  after- 
wards, and  to  be  satisfied  therewith  if  Dean,  Johnson  and  Baty  did  not 
complete  their  purchase.  This,  I  think,  made  of  the  whole  transaction 
an  executory  contract  to  convey  the  land,  with  the  purchase  price  paid ; 
for,  when  the  rights  of  a  party  depend  upon  payment,  a  tender  made 
and  refused  is  the  equivalent  of  payment.  Under  all  the  authorities  in 
this  State  such  a  contract  vested  in  the  purchaser  an  equitable  title  to 
land,  which  authorized  a  recovery  of  it  in  an  action  of  trespass  to  try 
title.  (Miller  v.  Alexander,  8  Texas,  36 ;  Wright  v.  Thompson,  14  Texas, 
561 ;  Secrest  v.  Jones,  21  Texas,  132 ;  Scarborough  v.  Arrant,  25  Texas.. 
131 ;  Downes  v.  Porter,  54  Texas,  61 ;  Neyland  v.  Ward,  22  Texas  Civ. 
App.,  369  (54  S.  W.,  604)  ;  Thompson  v.  Locke,  66  Texas,  383.) 

It  was  said  by  the  Supreme  Court  in  Thompson  v.  Locke,  supra: 

"The  action  of  trespass  to  try  title  serves  the  purpose  of  an  action  of 
ejectment  in  this  State,  but  in  it  the  question  of  title  as  well  as  the  right 
to  the  possession  is  determined  and  as  fully  settled  as  could  it  be  by  a 
suit  to  quiet  title:  hence  seldom,  if  ever,  could  a  suit  to  quiet  title, 
technically  considered,  be  here  necessary.  The  suits  contemplated  must 
be  suits  of  broader  purpose,  embracing  suits  founded  even  on  equitable 
titles,  instituted  to  remove  cloud  from  such  title,  and  suits  necessary,  as 
occasion  may  require  it,  to  enable  the  holder  of  the  feeblest  equity  to 
remove  from  his  way  to  legal  title  any  unlawful  hindrance  having  the 
appearance  of  better  right." 

If  Burkitt  had  not  sold  the  timber  to  Dean,  Johnson  and  Baty,  but 
refused  to  carry  out  the  contract  his  agent  had  made,  or  if,  at  or  prior 
to  the  time  of  the  sale  by  him  or  his  agent  to  Dean,  Johnson  and  Baty, 
they  had  had  full  knowledge  of  the  rights  of  Wynne  under  the  contract 
with  Markham,  I  think  Wynne  could  have  recovered  the  timber  in  this 
suit  unless  such  right  was  defeated  by  the  facts,  not  known  to  him,  of 
the  negotiations  previous  to  his  purchase  between  Howell,  as  the  agent  of 
Burkitt,  and  Dean,  Johnson  and  Baty,  which  afterwards  eventuated  in 
the  sale  to  them.  The  letters  of  Burkitt,  which  were  Markham's  author- 
ity to  sell,  conveyed  to  Wynne  notice  that  Burkitt  reserved  the  right  to 
sell  to  the  first  person  who  was  ready  to  close  the  deal  for  the  purchase 
of  the  timber,  but  he  did  not  know  when  he  brought  his  suit  that  Dean, 
Johnson  and  Baty  had  closed  their  deal  with  Burkitt's  agent  before  he 
bought,  and  were  therefore  entitled  to  the  timber,  or  of  the  previous 
contract  of  sale  with  these  parties.  This  was  defensive  matter  which, 
when  interposed  by  defendants,  could  not  defeat  the  venue,  whatever 
effect  it  might  have  in  defeating  Wynne's  right  to  recover  anything. 

I  conclude  that  the  trial  court  did  not  err  in  overruling  the  plea  of 
privilege  of  defendants  and  proceeding  to  try  the  case.  If  I  am  correct 
in  this  conclusion,  this  court  should  have  disposed  of  the  appeal  upon 
the  merits,  instead  of  remanding  to  the  District  Court  of  Anderson 
County  for  trial. 

As  the  opinion  of  the  majority  deals  only  with  the  question  of  venue, 
this  dissenting  opinion  might  properly  stop  here,  but  it  may  assist  in 
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a  speedier  disposition  of  the  whole  matter,  in  case  the  Supreme  Court, 
upon  a  certificate  of  dissent  or  application  for  writ  of  error,  should 
agree  with  this  opinion  on  the  issue  decided,  if  it  should  be  added  that 
we  all  agree  that  upon  the  undisputed  evidence  appellee  is  not  entitled  to 
recover  either  timber  or  damages.  The  facts  set  out  in  the  opinion  of 
the  court  are  established  by  the  undisputed  evidence,  which  shows  that 
before  the  contract  of  sale  bv  Markham  to  Hill  for  Wvnne,  Burkitt  had 
become  bound  to  sell  the  timber  to  Dean,  Johnson  and  Baty,  which  con- 
tract was  afterwards  fully  consummated,  and  that  in  the  power  of  at- 
torney or  authority  to  sell  given  by  Burkitt  to  Markham,  he  had  clearly 
reserved  this  right.  Hill  having  knowledge  of  this  took  the  contract 
subject  thereto. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  et  al.  v.  L.  M.  Barkley  et  al. 

Decided  November  3,  1910. 

1. — Telegraph — Contract — Special  Uamage. 

For  the  failure  to  transmit  and  deliver  a  message  only  such  damages  can 
be  had  aa  could  be  reasonably  anticipated.  There  can  be  no  recovery  for  damages 
arising  out  of  special  circumstances,  such  as  the  existence  of  an  option  to  pur- 
chase certain  property  at  a  named  price,  which  would  have  been  closed  had  the 
message  been  delivered,  unless  the  knowledge  of  its  existence  was  disclosed  to  the 
carrier  or  could  be  gathered  from  the  contents  of  the  message. 

2. — Same — Case  Stated. 

A  member  of  a  firm  which  had  an  option  to  purchase  certain  horses  at  a 
price  fixed  wired  its  agent  on  the  ground  as  follows :  "Buy  horses.  Ship  at  once. 
Other  parties  after  them.  Confidential."  The  message  was  not  delivered;  the 
agent  returned  without  purchasing;  and  the  horses  were  sold  to  others.  Held 
that  the  message  did  not  convey  such  notice  of  the  special  circumstances  as  to 
permit  recovery  of  the  loss  of  profits  which  would  have  resulted  from  the  pur- 
chase and  resale  of  the  horses  had  the  message  been  delivered. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  R.  H.  Buck. 

George  H.  Fearons  and  Spoonis,  Thompson  &  Barwise,  for  appel- 
lant.— The  message  in  question,  stating  as  it  did  in  effect  to  buy  the 
horses  and  ship  at  once,  was  wholly  insufficient  to  charge  the  telegraph 
company  with  notice  of  the  claimed  option  agreement :  Western  U.  Tel. 
Co.  v.  True,  101  Texas,  236;  Postal  Tel.  C.  Co.  v.  Sunset  Cons.  Co., 
102  Texas,  148;  Elliott  v.  Western  TL  Tel.  Co.,  75  Texas  18;  Pacific 
Express  Co.  v.  Jones,  52  Texas  Civ.  App.,  367;  Western  U.  Tel.  Co.  v. 
Lively,  15  S.  W.,  197 ;  Western  U.  Tel.  Co.  v.  Kibble,  53  Texas  Civ.  App., 
222;  Bailway  Co.  v.  Hatchell,  55  S.  W.,  187,  22  Texas  Civ.  App.,  498; 
Railway  Co.  v.  Sproles,  92  S.  W.,  41 ;  Western  U.  Tel.  Co.  v.  Shumate, 
2  Texas  Civ.  App.,  429. 

Lassiier  &  Harrison,  for  appellant,  Texas  Mexican  Railroad  Company. 
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Stephens  &  Miller,  for  appellees. — The  language  of  the  message  was 
sufficient  to  give  the  defendants  notice  that  the  sender  of  the  message 
had  a  man  on  the  ground  at  Hebbronville,  Texas,  for  the  purpose  of  buy- 
ing and  shipping  the  horses  to  him  at  Fort  Worth,  Texas,  and  the  mes- 
sage itself  was  an  instruction  to  him  to  buy  and  ship  the  horses  at  once, 
evidently  for  the  purpose  of  making  a  profit,  which  is  emphasized  by  the 
fact  that  the  message  stated  that  other  parties  were  after  them  and  that 
it  was  confidential:  Sun  Mfg.  Co.  v.  Egbert  and  Guthrie,  37  Texas 
Civ.  App.,  512;  Telegraph  Co.  v.  McKenzie,  36  Texas  Civ.  App.,  178; 
Carver  v.  Western  U.  Tel.  Co.,  15  Texas  Civ.  App.,  547;  Chisholm  & 
Moore  Co.  v.  U.  S.  Canopy  Co.,  77  S.  W.,  1062 ;  Western  U.  Tel.  Co.  v. 
Morrison,  33  S.  W.,  1025. 

HODGES,  Associate  Justice. — This  appeal  is  from  a  judgment  in 
favor  of  the  appellees  against  the  appellants,  The  Western  Union  Tele- 
graph Company  and  The  Texas  Mexican  Eailway  Company,  for  dam- 
ages claimed  as  the  result  of  a  failure  to  deliver  a  telegraphic  message. 
The  evidence  shows  that  on  the  morning  of  April  3,  1905,  L.  M.  Bark- 
ley,  for  the  benefit  of  the  firm  of  Barkley  &  Thomas,  appellees,  filed  with 
The  Western  Union  Telegraph  Company  at  Fort  Worth  the  following 
telegram  addressed  to  C.  K.  Thomas  at  Hebbronville,  Texas:  "Buy 
horses.  Ship  at  once.  Other  parties  after  them.  Confidential.  (Signed) 
L.  M.  Barkley."  C.  K.  Thomas,  the  addressee,  was  then  in  Starr  County 
near  Hebbronville,  and  had  been  there  for  several  days.  He  had  gone  to 
that  locality  with  a  view  of  buying  some  horses  for  Barkley  &  Thomas 
if  in  his  judgment  it  was  advisiblc  to  do  so.  The  testimony  on  the  part 
of  the  plaintiffs  shows  that  Barkley  and  C.  K.  Thomas,  about  a  month 
or  more  previous  to  the  date  above  referred  to,  had  been  in  Starr  County 
buying  cattle,  and  while  there  looked  at  some  horses  belonging  to  Yza- 
quire,  a  Mexican;  that  they  were  offered  these  horses  at  $30  per  head, 
and  were  verbally  given  an  option  on  sixty  horses  at  that  price  to 
continue  till  the  last  of  March  or  the  first  of  April  following.  These 
were  the  horses  to  which  the  message  referred.  It  was  understood  be- 
tween Thomas  and  Barkley  that  the  latter  would  wire  instructions  to 
purchase  in  the  event  he  deemed  it  to  their  advantage.  The  telegram 
in  question  was  never  delivered  to  Thomas,  and  he  returned  to  Fort 
Worth  without  having  made  the  purchase  and  the  horses  were  sold  to 
other  parties.  In  their  petition  the  appellees  claim  that  the  purpose  of 
the  telegram  was  to  direct  the  purchase  of  these  horses  at  the  price  in- 
dicated, $30  per  head ;  that  the  purchase  would  have  been  made  had  the 
message  been  delivered,  and  that  they  could  and  would  have  sold  the 
horses  in  Fort  Worth  at  from  $50  to  $60  per  head.  They  claim  as  the 
measure  of  their  damages  the  difference  between  what  the  horses  could 
have  been  purchased  for  under  their  agreement  with  the  Mexican  and  the 
price  at  which  they  could  have  been  sold  on  the  market  at  Fort  Worth. 
The  line  of  the  appellant.  The  Western  Union  Telegraph  Company,  ex- 
tended only  to  Corpus  Christi,  and  in  order  for  the  message  to  reach 
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Hebbronville  it  had  to  pass  over  that  of  the  Texas  Mexican  Railway 
Company.  The  proof  shows  that  the  message  was  promptly  transmitted 
by  The  Western  Union  Telegraph  Company  to  Corpus  Christi  and  there 
delivered  to  the  Texas  Mexican  Railway  Company  for  transmission  to 
Hebbronvflle.  It  also  appears  that  the  failure  to  deliver  was  due  to  the 
fault  of  the  latter  company.  The  defense  is  made  by  the  appellants 
that  they  had  no  notice  of  the  conditions  upon  which  the  appellees  rely 
to  recover  the  special  damages  sued  for.  Barkley,  the  sender  of  the 
message,  does  not  claim  that  he  gave  the  agent  at  Fort  Worth  any  in- 
formation aside  from  that  disclosed  by  the  message  itself.  The  question 
then  is,  does  the  telegram  upon  its  face  furnish  sufficient  notice  to  fix 
upon  either  of  the  appellants  liability  for  the  particular  damages  sought 
in  this  action?  In  Joyce  on  Electricity,  vol.  2,  sec.  952,  the  rule  ap- 
plicable to  this  class  of  cases,  based  upon  a  large  number  of  authorities 
cited  in  notes,  is  thus  stated:  "As  a  general  rule,  if  the  sender  of  a 
despatch  does  not  notify  the  company  of  its  importance  or  of  special 
damages,  which  may  result  from  a  breach  by  the  telegraph  company  of 
its  contract  to  transmit  and  deliver,  and  the  message  does  not,  from  its 
language,  convey  to  the  company  any  such  knowledge,  only  such  damages 
may  be  recovered  as  could  have  been  reasonably  anticipated  from  the 
language  of  the  message,  and  there  can  be  no  recovery  for  damages  aris- 
ing out  of  such  special  circumstances.  The  rule,  however,  is  not  to  be 
construed  as  meaning  that  all  the  details  in  reference  to  a  transaction 
referred  to  in  a  despatch  and  which  are  known  to  the  parties  themselves, 
need  be  disclosed  to  the  company  to  render  it  liable  for  more  than  nomi- 
nal damages."  What  is  here  said  is  in  harmony  with  the  ruling  of  our 
Supreme  Court  in  the  case  of  Western  U.  Tel.  Co.  v.  True,  101  Texas, 
236,  106  S.  W.,  315,  cited  and  relied  on  by  appellants. 

The  face  of  the  message  was  sufficient  to  inform  the  telegraph  com- 
pany that  Barkley  was  communicating  instructions  to  Thomas  to  pur- 
chase a  particular  lot  of  horses  and  to  ship  them  at  once  to  Fort  Worth. 
It  wras  also  fairly  to  be  inferred  from  the  language  used  that  unless  the 
purchase  was  made  at  once  the  deal  would  be  prevented  by  the  inter- 
vention of  rival  purchasers.  Under  the  pleadings  and  evidence  in  this 
case  we  are  not  called  upon  to  decide  whether  the  notice  embodied  in 
the  face  of  the  message  was  sufficient  to  form  the  basis  of  a  claim  for 
some  other  kind  of  damages,  but  whether  it  warranted  the  giving  of  that 
which  was  obtained  in  this  judgment.  Appellees  are  not  seeking  reim- 
bursement for  a  loss  of  something  which  had  been  previously  acquired, 
but  compensation  for  a  benefit  which  they  could  and  would  have  realized 
from  the  agreement  with  the  party  who  gave  them  an  option  on  the 
horses.  In  other  words,  they  are  claiming  as  damages  the  loss  of  a  con- 
tract, or  agreement.  We  think  it  will  hardly  be  questioned  that  under 
the  well  established  rule  referred  to  in  the  authorities  cited,  such  dam- 
ages can  not  here  be  recovered  unless  at  the  time  the  message  was  de- 
livered for  transmission  the  company  had  notice  of  the  existence  of  this 
contract,  or  agreement,  with  the  Mexican  who  had  the  horses  for  sale, 
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or  unless  it  was  placed  in  possession  of  facts  sufficient  to  put  it  upon 
notice  that  some  kind  of  an  agreement  to  that  effect  was  pending.  We 
do  not  think  the  language  of  the  message  was  sufficient  to  convey  that 
notice,  and  it  is  not  claimed  that  there  was  any  other  given.  The  direc- 
tion to  buy  horses,  when  taken  in  connection  with  what  followed,  might 
be  construed  as  referring  to  some  particular  lot,  the  identity  of  which 
was  understood  between  Barkley  and  Thomas;  but  did  not  apprise  the 
company  that  either  Barkley  or  Thomas  had  any  agreement,  or  under- 
standing, of  which  they  were  then  about  to  avail  themselves.  The  warn- 
ing contained  in  the  expression  "Other  parties  after  them/'  is  not  in- 
consistent with  the  inference  that  the  stock  were  then  on  the  open  market 
and  subject  to  the  purchase  of  any  satisfactory  bidder.  In  fact,  it  is 
rather  opposed  to  the  idea  that  any  contract  rights  existed  with  the 
party  who  had  the  horses  for  sale.  Nor  can  it  be  said  that  the  message 
intimated  that  the  horses  were  to  be  purchased  at  any  price  other  than 
their  market  value.  It  is  not  claimed  in  the  pleadings  that  the  appel- 
lees were  by  the  negligence  of  appellants  deprived  of  the  opportunity  to 
purchase  a  given  number  of  horses  at  some  particular  market  price,  or 
that  the  price  at  which  these  horses  were  offered  was  their  market  value 
in  that  vicinity,  and  that  they  were  deprived  of  the  opportunity  to  se- 
cure horses  at  that  price;  but  the  specific  claim  is  made  that  they  were 
prevented  from  availing  themselves  of  the  terms  of  a  contract,  the  terms 
of  which  were  set  out  and  relied  upon. 

It  is  unnecessary,  in  view  of  the  disposition  we  make  of  the  case,  to 
discuss  other  errors  assigned  in  the  briefs  of  either  of  the  appellants. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

Writ  of  error  refused  to  Barkley. 


Western  Union  Telegraph  Company  v.  F.  W.  Arend. 

Decided  November  4,  1910. 

Telegraph  Company — Failure  to  Deliver  Message — Special  Damages. 

A  husband  sued  a  telegraph  company  for  mental  and  physical  suffering 
caused  his  wife  by  the  failure  of  the  defendant  to  deliver  a  message  from  her  to 
him  notifying  him  that  she  would  arrive  at  her  home  on  a  certain  day  by  a  cer- 
tain train,  and  requesting  him  to  meet  her;  the  evidence  failed  to  show  that  the 
wife  would  have  suffered  any  inconvenience  or  pain  but  for  the  fact  that  she  had 
fever  at  the  time  of  her  arrival  at  her  destination  and  had  been  suffering  in  the 
same  way  for  some  time  past :  the  telegraph  company  had  no  notice  of  these  con- 
ditions at  the  time  it  received  the  message  for  transmission,  nor  that  any  special 
damages  were  likely  to  result  from  a  failure  to  deliver  the  message.  Held,  the 
plaintiff  was  not  entitled  to  recover  for  the  alleged  mental  and  physical  suffering 
of  his  wife. 

Appeal  from  the  District  Court  of  Galveston  County.     Tried  below 
before  the  Hon.  Clay  S.  Briggs. 
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Hume,  Robinson  £  Hume  (Geo.  H.  Fearons  of  counsel),  for  appellant. 

Marsene  Johnson,  for  appellee. — The  damages  alleged  and  proved  were 
not  remote,  and  were  in  contemplation  of  the  parties  making  the  con- 
tract: Western  U.  Tel.  Co.  v.  Taylor,  81  S.  W.,  69;  Western  U.  Tel. 
Co.  v.  Karr,  24  S.  W.,  302;  Western  U.  Tel.  Co.  v.  Proctor,  25  S.  W., 
811 ;  Green  v.  Western  Union,  1  Am.  &  Eng.  Annotated  Cases,  page  349, 
and  authorities  therein  cited. 

KEESE,  Associate  Justice. — In  this  case  F.  W.  Arend  sues  the 
Western  Union  Telegraph  Company  in  the  District  Court  to  recover 
damages  laid  at  $1500,  and  on  trial  with  a  jury  recovered  a  verdict 
for  $625,  upon  which  judgment  was  rendered.  Its  motion  for  a  new 
trial  having  been  overruled,  the  defendant  prosecutes  this  appeal. 

It  was  alleged  in  the  petition  that  appellee's  wife,  whose  home  is  in 
Galveston,  being  at  Temple  on  January  25,  1908,  sent  appellee  at  Gal- 
veston the  following  telegram:  "Will  come  down  on  morning  train, 
Katy.  Meet  me.";  prepaying  the  charges  of  twenty-five  cents;  the  ap- 
pellant negligently  failed  to  deliver  the  message,  and  that  in  consequence 
thereof,  when  appellee's  said  wife  arrived  in  Galveston  at  one  o'clock, 
p.  m.,  she  found  no  one  to  meet  her;  that  she  suffered  mental  pain  and 
distress  in  consequence  of  not  finding  appellee  at  the  train  to  meet  her; 
and,  further,  that  she  was  sick,  had  no  money  with  which  to  hire  a  car- 
riage to  carry  her  to  her  home,  and  was  compelled  to  walk  to  a  street 
car,  one  block,  and  from  the  street  car  to  her  home  several  blocks;  that 
when  she  arrived  at  home  appellee  was  not  there,  and  she  had  no  one 
to  administer  to  her  wants ;  that  she  had  at  once  to  go  to  bed  on  her  ar- 
rival at  home,  was  sick  and  almost  unconscious,  and  unable  to  secure 
the  services  of  a  physician  until  appellee  arrived  at  home  about  8  o'clock 
p.  m.  It  was  further  alleged  that  if  appellee  had  received  the  message 
he  could  and  would  have  met  his  wife  at  the  train  and  conveyed  her  to 
her  home  speedily  and  in  comfort  and  procured  medicine,  a  physician, 
and  ministered  to  her  wants.  In  consequence  of  all  of  which  appellee's 
said  wife  suffered  great  mental  and  physical  pain  and  anguish,  for  which, 
and  for  the  cost  of  the  message,  he  claims  damages. 

Appellant  pleaded  general  demurrer,  except  to  the  claim  for  cost  of 
the  message,  and  excepted  to  the  claim  for  damages  for  mental  and 
physical  pain.     The  demurrer  and  exceptions  were  overruled. 

There  is  very  little  conflict  in  the  evidence,  most  of  which  is  furnished 
by  Mrs.  Arend.     The  facts  are  as  follows: 

Mrs.  Arend  resides  with  her  husband  and  children  in  Galveston.  She 
had  been  sick  with  grippe,  which  left  her  with  fevers,  on  account  of 
which  she  went  to  Temple  to  consult  a  physician.  This  physician  was 
himself  in  the  hospital,  and  after  remaining  about  a  week  in  Temple 
Mrs.  Arend,  who  had  with  her  her  three  children  aged  ten,  eleven  and 
thirteen  years,  respectively,  decided  to  return  to  Galveston.  On  the  25th 
Vol.  LXII  Civil-37. 
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of  January  she  delivered  to. appellant's  agent  at  Temple  the  telegram 
referred  to  in  the  petition,  addressed  to  her  husband  at  Galveston,  giving 
the  street  :md  number  of  his  residence  and  prepaying  the  message,  twen- 
ty-five cents.  This  message  was  not  delivered,  and  the  negligence  of 
appellant  in  this  regard  is  conclusively  shown,  and  is  not  disputed  on 
this  appeal. 

Mrs.  Arend  left  Temple  on  the  night  of  the  25th  and  arrived  in  Gal- 
veston about  1  o'clock  p.  m.  If  the  train  had  been  on  time  she  would 
have  arrived  at  9  o'clock  a.  m.  When  she  arrived  at  Galveston  she  was 
sick  and  suffering.  Not  meeting  her  husband  and  not  having  money 
enough  to  hire  a  carriage,  she  had  to  walk  one  block  to  a  street  car. 
which  passed  within  about  one-half  a  block  of  her  door,  and  she  had  to 
walk  this  distance  to  her  home  after  leaving  the  car.  No  one  was  there 
when  she  arrived.  Her  husband,  not  expecting  her,  was  away  from  home 
and  did  not  return  until  8  o'clock  p.  m.,  and  she  had  no  one  to  ad- 
minister to  her  wants  except  her  little  boy  ten  years  old.  She  sent  him 
to  a  drug  store  for  medicine,  but  it  was  closed.  She  testified  that  she 
had  a  severe  fever  when  she  got  to  Galveston  and  her  sickness  was  greatly 
aggravated  by  reason  of  her  inability  to  procure  a  physician,  nurses  or 
medicine,  but  it  does  not  appear  that  she  made  any  effort  to  procure 
either  except  sending  the  little  boy  to  the  drug  store  for  medicine  as 
stated.  When  she  got  home  she  went  to  bed  immediately.  When  her 
husband  came  he  asked  her  if  she  wanted  him  to  get  a  doctor  but  she 
said  no,  she  would  wait  until  morning,  and  would  then  get  one,  if  she 
wanted  one.  The  next  morning  before  8  o'clock  she  went  down  to  the 
telegraph  office  and  made  complaint  about  the  failure  to  deliver  the 
message. 

It  thus  appears  that  all  of  the  damage  suffered  by  Mrs.  Arend  caused 
by  her  suffering,  mental  or  physical,  was  brought  about  by  her  being 
sick.  She  had  a  severe  fever  when  she  arrived,  and  in  fact  had  been 
suffering  with  daily  fevers  since  her  recovery  from  the  attack  of  grippe, 
and  this  was  the  occasion  of  her  trip  to  Temple. 

Plaintiff  alleges  that  she  suffered  much  mental  distress  by  reason  of 
the  failure  of  her  husband  to  meet  her  at  the  station,  but  if  this  be  con- 
sidered as  meaning  that  such  mental  suffering  was  independent  of  her 
physical  condition  of  sickness — and  as  against  a  general  demurrer  it 
must  be  so  considered — there  was  no  evidence  tending  to  support  the 
allegation.  It  is  not  pretended  that  appellant  had  any  notice  of  the  ex- 
traordinary circumstances  of  Mrs.  Arend's  sickness  out  of  which  grew  all 
of  her  mental  and  physical  suffering,  according  to  her  own  testimony. 
No  such  consequences  could  have  been  reasonably  anticipated  by  appel- 
lant as  likely  to  ensue  from  the  failure  of  appellee  to  receive  the  message 
and  meet  his  wife  at  the  train.  There  was  nothing  in  the  mere  sending 
of  such  message  that  called  upon  appellant's  agent  at  Temple  to  suspect 
that  there  existed  any  special  circumstances  out  of  the  ordinary  on  ac- 
count of  which  such  damages  as  are  shown  might  probably  result  from 
failure  to  deliver,  and  hence  no  duty  of  inquiry  arose.     Mrs.  Arend  was 
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coming  to  Galveston  where  she  expected  to  arrive,  and  did  arrive,  hi  the 
dav  time,  and  desired  her  husband  to  meet  her.  That  was  all.  It  could 
not  have  been  reasonably  anticipated  that  any  of-  the  damage  proven 
would  result  to  her  if  her  husband  failed  to  meet  her.  (27  Am.  &  Eng. 
Ency.  Law,  1061 ;  Western  U.  Tel.  Co.  v.  Smith,  76  Texas,  253 ;  Western 
TJ.  Tel.  Co.  v.  Norton,  62  S.  W.,  1081 ;  Western  TJ.  Tel.  Co.  v.  Bagland, 
61  S.  W.,  421;  Western  U.  Tel.  Co.  v.  Taylor,  81  S.  W.,  69.) 

The  damages  shown  are  not  recoverable,  except  the  amount  paid  for 
the  message,  which  is  all  that  should  have  been  allowed. 

It  is  not  necessary  to  discuss  the  assignments  of  error  in  detail.  The 
judgment  will  be  reformed  so  as  to  allow  appellee  to  recover  the  twenty- 
five  cents  paid  for  the  message  with  costs  of  the  trial  court,  and  as  to  all 
other  damages  the  judgment  is  reversed  and  here  rendered  for  appellant. 

Reformed  in  part,  reversed  and  rendered  in  part. 


Dalhart  Real  Estate  Agency  v.  Mike  C.  LeMaster. 

Decided  November  5,  1910. 

1. — Judgment  by  Default — Injunction — Equities. 

A  petition  for  injunction  to  restrain  the  collection  of  a  judgment  by  default 
alleged,  in  substance,  that  petitioner  was  a  non-resident  of  this  State;  that  when 
served  with  citation  he  employed  an  attorney  and  left  his  home  in  time  to  be 
present  in  court  on  appearance  day  of  the  term;  that  before  reaching  the  county 
seat  he  received  a  telegram  from  his  attorney  to  the  effect  that  the  suit  had  been 
abandoned  and  that  he  might  return  home;  that  he  relied  upon  the  statement  of 
his  said  attorney  and  that  said  statement  was  the  proximate  cause  of  his  failure 
to  appear  and  defend  the  suit-;  that  he  did  not  owe  the  debt  for  which  judgment 
by  default  had  been  rendered,  and  that  he  had  a  meritorious  defense  to  said 
suit.  Held,  not  subject  to  either  general  or  special  exception  and  sufficient  to 
warrant  the  issuance  of  the  injunction. 

2. — Telegram — Contents — Secondary  Evidence. 

When  the  contents  of  a  telegram  are  not  directly  in  issue,  but  are  merely 
collateral  to  the  main  issue,  secondary  evidence  of  the  contents  is  admissible. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below  be- 
fore Hon.  Durrell  Miller. 

Chauncey  &  Carter,  Qmtavus,  Bowman  &  Jackson,  for  appellant. — 
Appellee's  petition  does  not  show  that  he  or  his  attorney  exercised  reason- 
able diligence  and  was  free  of  negligence  in  looking  after  the  former 
suit,  and  alleges  no  facts  or  circumstances  that  show  or  tend  to  excuse 
lack  of  attention  to  said  suit :  23  Cyc,  page  1042 ;  White  v.  Powell,  84 
S.  W.,  836;  Bergstrom  v.  Kiel,  67  S."w.,  781;  Kansas  City  Life  Ins.  Co. 
v.  Warbington,  113  S.  W.,  988;  Sperry  v.  Sperry,  103  S.  W.,  419;  John- 
son v.  Templeton,  60  Texas,  239;  Anderson  v.  Oldham,  82  Texas,  228; 
Weaver  v.  Vanderventer,  84  Texas,  692. 

Appellee  made  no  allegations  as  to  the  standing  or  reputation  of  his 


580  Texas  Civil  Appeals  Reports,  Vol.  62.      [November, 

attorney,  W.  T.  McConnell,  or  other  facts  showing  himself  free  of  negli- 
gence and  warranting  him  in  relying  implicitly  upon  any  statements  or 
reports  received  from  said  attorney.     Hams  v.  Phelps,  65  Texas,  598. 

The  court  erred  in  overruling  defendant's  special  exception  to  all  that 
portion  of  plaintiff's  petition  attempting  to  set  up  and  allege  that  the 
original  and  amended  petitions  in  cause  No.  227  and  the  citation  served 
thereunder  did  not  set  up  a  cause  of  action,  such  defense  if  it  existed, 
and  contentions  as  made  by  the  plaintiff  were  proper  matters  of  defense 
in  the  trial  of  the  original  cause  No.  227  and  should  have  been  urged 
therein  and  are  not  proper  grounds  in  an  equitable  action :  23  Cyc,  page 
998;  23  Cyc,  page  1004;  Allen  v.  Allen,  97  Fed.,  525,  38  C.  C.  A.,  336; 
Beast  v.  Hughes,  33  S.  W.,  1003 ;  Moore  v.  Brittin,  38  S.  W.,  528 ;  Hark- 
ness  v.  Hutcherson,  90  Texas,  383. 

Appellee  should  have  been  required  to  set  out  how  and  by  whom  he 
was  induced  to  believe  the  case  would  be  abandoned,  or  how  any  accident 
or  mistake  arose,  his  pleadings  alleging  only  some  generalities  and  con- 
clusions and  being  challenged  by  special  exceptions:  23  Cyc,  page 
1039;  Fraud:  23  Cyc,  page  1041;  Townes'  Texas  Pleadings,  page  278; 
Baines  v.  Mensing  Bros.,  75  Texas,  200;  Weeks  v.  Sunset  Brick  &  Tile 
Co.,  56  S.  W.,  243. 

Appellee  was  duly  served  with  citation  in  the  former  suit,  and  his 
failure  to  appear  and  answer  therein  and  take  notice  of  the  judgment 
rendered  was  due  to  his  own  negligence  and  constitutes  no  ground  for 
vacating  or  enjoining  the  enforcement  of  said  judgment :  Fears  v.  Riley, 
49  S.  W.,  836  (Mo.) ;  Adams  v.  First  National  Bank,  52  S.  W.,  642; 
Texas  Fire  Ins.  Co.  v.  Berry,  76  S.  W.,  219;  Brownson  v.  Reynolds.  77 
Texas,  254. 

Merely  defective  process  does  not  warrant  enjoining  or  vacating  judg- 
ment: 23  Cyc,  page  995;  17  Am.  &  Eng.  Ency.  of  Law,  1067-8-9; 
Moore  v.  Perry,  35  S.  W.,  838 ;  Crain  v.  Griffis,  14  Texas,  361. 

Cooper  £  Stanford,  for  appellee. — The  judgment  of  the  court  in  per- 
petuating the  injunction  was  right :  Watson  v.  Texas  &  P.  Ry.  Co.,  73 
S.  W.,  830 ;  Cetti  v.  Dunman,  64  S.  W.,  787 ;  LeMaster  v.  Dalhart  Real 
Estate  Agency,  121  S.  W.,  185. 

DUNKLIN,  Associate  Justice. — This  is  the  second  appeal  in  this 
case,  our  decision  of  the  former  appeal  appearing  in  56  Texas  Civ.  App., 
302  (121  S.  W.,  185). 

The  present  appeal  is  by  the  Dalhart  Real  Estate  Agency,  defendant 
in  the  trial  court,  from  a  judgment  rendered  in  favor  of  Mike  C.  Le- 
Master, plaintiff,  perpetually  enjoining  defendant  from  collecting  a  judg- 
ment theretofore  recovered  by  said  Dalhart  Real  Etate  Agency  against 
LeMaster.  The  trial  was  by  the  court  without  a  jury,  and  the  trial  judge 
filed  the  following  findings  of  fact  and  conclusions  of  law  as  the  basis  of 
the  judgment  rendered: 
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"Conclusions  of  Fact. 

"1.  On  February  3,  1906,  defendants  herein  filed  their  first  original 
petition  in  the  District  Court  of  Dallam  County,  Texas,  against  Mike  C. 
LeMaster,  a  non-resident  of  Texas,  setting,  up  a  claim  of  $1024  damages 
on  account  of  LeMaster's  alleged  breach  of  a  contract  to  purchase  lands 
from  plaintiffs,  the  damage  set  up  being  the  amount  plaintiffs  would 
have  received  as  commissions  on  the  sale  of  certain  lands,  which  they  had 
listed  with  them,  if  the  sale  had  gone  through. 

"2.  On  February  3,  1906,  citation  was  issued  on  said  original  petition 
and  served  the  same  day  on  defendant  Mike  C.  LeMaster  at  Dalhart, 
Texas;  the  citation  did  not  state  the  date  of  filing  of  the  petition  nor 
did  it  command  the  defendant  to  appear  and  answer  the  petition. 

"3.  On  March  27,  1906,  the  Dalhart  Real  Estate  Agency  filed  their 
first  amended  original  petition,  which  is  substantially  the  same  as  the 
original  petition  except  that  it  sets  forth  the  correspondence  ending  in 
LeMaster's  acceptance  of  the  terms  and  agreement  to  buy,  and  concludes 
with  a  prayer  for  damages  in  the  sum  of  $1786  instead  of  $1024  as  in 
the  original  petition. 

"4.  On  April  13,  1906,  the  Dalhart  Real  Estate  Agency  took  judg- 
ment by  default  in  said  cause  on  said  amended  petition  for  the  sum  of 
$1763,  no  answer  or  appearance  having  been  made  by  Mike  C.  LeMaster. 

"5.  On  February  1,  1907,  execution  was  issued  to  Dallam  County 
and  returned  the  same  day  by  the  sheriff  of  said  county,  no  property 
found. 

"6.  On  September  22,  1908,  execution  was  issued  to  Potter  County, 
Texas,  but  said  execution  showed  no  return. 

"7.  On  October  9,  1908,  the  Dalhart  Real  Estate  Agency  made  af- 
fidavit and  application  for  garnishment  after  judgment,  against  the 
Amarillo  National  Bank,  and  writ  of  garnishment  was  duly  issued 
against  said  bank  and  served  on  said  bank  on  October  14,  1908,  de- 
manding the  bank  to  appear  and  answer  what,  if  anything,  it  was  in- 
debted to  Mike  C.  LeMaster,  or  what  funds,  if  any,  of  his  it  had  in  its 
possession. 

"8.  When  the  original  suit  was  filed  against  Mike  C.  LeMaster,  he 
resided  at  Altus,  Oklahoma,  and  when  he  was  served  with  the  citation 
above  mentioned,  he  was  passing  through  Dalhart,  Texas,  on  his  return 
to  Altus;  after  being  so  served,  and  within  a  few  days  thereafter,  he 
employed  an  attorney  named  W.  T.  McConnell,  who  also  resided  at  Altus, 
to  represent  him  in  said  cause.  The  citation  commanded  him  to  appear 
March  26,  1906.  He  and  his  attorney,  W.  T.  McConnell,  left  Altus, 
Oklahoma,  together  with  the  intention  of  attending  court  at  Dalhart, 
Texas,  on  the  appearance  day ;  but  at  Quanah  the  said  Mike  C.  LeMaster 
was  detained  on  business,  and  McConnell,  his  attorney,  proceeded  to 
Dalhart  to  represent  him. 

"9.     Later,  McConnell  sent  a  telegram  to  LeMaster  at  Quanah,  Texas, 
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reading  substantially  as  follows.  'Case  abandoned;  you  can  go  home.' 
LeMaster  did  not  produce  this  telegram  at  the  trial,  but  testified  that  he 
had  looked  for  it  and  could  not  find  it.  He  testified  to  its  contents 
from  memory. 

"10.  LeMaster,  on  receipt  of  the  said  telegram,  returned  to  his  home 
at  Altus,  Oklahoma,  and  in  three  or  four  days  thereafter  McConnell  re- 
turned and  told  LeMaster  that  the  case  was  all  off;  that  it  had  been 
abandoned  by  the  Dalhart  Beal  Estate  Agency,  and  that  he,  LeMaster, 
was  through  with  it. 

"11.  LeMaster  believed  the  statements  and  representations  made 
to  him  by  his  said  attorney,  McConnell,  and  took  his  advice,  paid  him  his 
fee,  and  dismissed  the  matter  from  his  mind. 

"12.  LeMaster  first  learned  of  the  rendition  of  the  judgment  in  the 
original  cause  when  the  writ  of  garnishment  was  served  on  the  Amarillo 
National  Bank,  about  October  14,  1908,  he  at  that  time  owned  stock  in 
the  Amarillo  National  Bank.  One,  Hankins,  an  attorney-at-law  at 
Quanah,  Texas,  accompanied  McConnell  to  Dalhart,  Texas,  to  represent 
LeMaster  at  the  March  term  of  the  District  Court,  1906,  but  this  was 
not  at  the  time  nor  for  a  year  later  known  to  LeMaster ;  he  paid  Hankins 
no  fee. 

"13.  On  cross-examination  it  appeared  that  LeMaster  was  not  fa- 
miliar with  the  legal  terms,  and  that  if  the  telegram  from  McConnell 
had  said,  'Court  without  jurisdiction ;  you  can  go  home/  it  would  have 
made  practically  the  same  impression  upon  him  as  if  it  had  said,  'Case 
abandoned,  you  can  go  home/  He  seemed  positive,  however,  that  the 
telegram  said,  'Case  abandoned,  you  can  go  home/ 

"14.  W.  B.  Chauncey,  a  member  of  the  firm  known  as  the  Dalhart 
Beal  Estate  Agency,  talked  with  LeMaster  on  February  3,  1906,  when 
the  citation  was  served  on  LeMaster,  and  told  him  that  they  would  thrash 
the  matter  out  in  the  courts,  and  proposed  to  collect  the  money  sued  for. 
On  appearance  day  of  the  March  term  of  District  Court  for  Dallam 
County,  1906,  D.  B.  Hill,  legal  representative  of  the  Dalhart  Beal  Estate 
Agency,  asked  Judge  Webster  to  call  the  case  of  the  Dalhart  Beal  Estate 
Agency  against  Mike  C.  LeMaster.  McConnell  was  in  the  courtroom  at 
the  time,  probably  in  position  to  hear  what  Hill  said  to  the  judge,  and 
as  the  judge  was  turning  the  pages  of  his  docket  looking  for  the  case,  or 
immediately  after  the  judge  called  the  case,  McConnell  took  his  hat  and 
left  the  court  room,  and  never  again  appeared  in  the  courthouse  as  at- 
torney for  LeMaster.  On  this  appearance  day  or  thereabouts,  perhaps 
the  dav  prior  thereto.  McConnell  and  Hankins  were  seen  by  C.  H.  Carter, 
a  member  of  the  Dalhart  Beal  Etate  Agency,  examining  the  amended 
petition  in  the  original  case.  Neither  W.  B.  Chauncey  nor  C.  J.  Carter, 
nor  C.  F.  Carter,  the  members  of  the  Dalhart  Beal  Estate  Agency,  nor 
D.  B.  Hill,  their  attorney,  ever  told  LeMaster  or  either  of  his  attorneys 
or  any  one  else  that  the  case  would  be  dismissed. 

"15.  Judgment  was  not  taken  on  appearance  day,  but  was  put  off 
till  April  13,  1906,  because  Judge  Webster  wanted  to  hear  some  authori- 
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ties,  which  were  not  presented  until  April  13,  1906,  whereupon  on  hear- 
ing the  authorities  and  the  evidence  adduced  by  the  Dalhart  Real  Estate 
Agency,  judgment  by  default  was  rendered  in  favor  of  the  Dalhart  Real 
Estate  Agency,  against  Mike  C.  LeMaster  for  the  sum  of  $1763  and  costs 
of  suit. 

"16.  McConnell  told  W.  M.  Pardue,  during  the  March  term  of  Dis- 
trict Court  of  Dallam  County,  Texas,  1906,  that  the  reason  he  had' not 
filed  an  answer  for  LeMaster  was  that  he  had  become  convinced  that  the 
court  was  without  jurisdiction,  for  the  reason  that  plaintiffs  had  filed 
an  amended  petition  setting  up  a  new  cause  of  action,  and  that  LeMaster 
had  not  been  served  with  notice  of  the  amended  petition. 

"Conclusions  of  Law: 

"1.  I  find  that  neither  the  original  nor  the  amended  petition  upon 
which  the  judgment  of  April  13,  1906,  was  predicated,  showed  a  cause 
of  action  entitling  the  Dalhart  Real  Estate  Agency  to  recover  any  sum  of 
money  from  Mike  C.  LeMaster,  for  the  reason  that  as  a  mere  selling 
agent,  they  had  no  such  interest  in  the  contract  for  the  sale  of  land  there- 
in set  forth  as  would  authorize  them  to  recover  damages  in  the  way  of 
lost  commissions  from  the  proposed  purchaser  who  had  refused  to  comply 
with  the  contract. 

"2.  The  citation  was  defective  in  not  stating  the  date  of  the  filing 
of  the  original  petition,  and  in  not  commanding  the  defendant  to  ap- 
pear and  answer  the  petition,  and  therefore  the  judgment  of  April  13, 
1906,  was  voidable. 

"3.  LeMaster  had  a  meritorious  defense  to  the  action  on  which  judg- 
ment by  default  was  taken  on  April  13,  1906,  as  shown  not  only  by  the 
original  petition,  but  by  his  testimony  in  this  trial,  wherein  he  stated 
that  he  had  never  owed  the  Dalhart  Real  Estate  Agency  anything,  and 
that  he  was  prevented  from  appearing  and  presenting  his  defense  by  the 
acts  of  his  attorney,  McConnell,  in  wiring  him  that  that  case  had  been 
abandoned,  and  that  he  might  go  home. 

"4.  It  appearing  that  LeMaster  believed  the  statements  of  his  coun- 
sel, McConnell,  and  that  these  statements  were  the  proximate  cause  of 
his  failure  to  appear  and  defend  the  original  suit,  and  that  his  so  be- 
lieving his  counsel  and  acting  on  his  advice  did  not  constitute  culpable 
negligence  on  his  part,  and  that  he  had  a  meritorious  defense  to  the  said 
suit,  it  would  be  inequitable  to  allow  the  judgment  of  April  13,  1906, 
to  stand." 

It  is  earnestly  insisted  that  the  court  erred  in  overruling  appellant's 
general  demurTer  and  special  exceptions  to  plaintiff's  petition.  The 
petition  set  out  substantially  all  the  facts  found  by  the  trial  court.  On 
the  former  appeal  we  held  same  petition  to  be  sufficient  as  against  a 
general  demurrer,  and  for  the  reasons  given  in  our  former  opinion  we  ad- 
here to  that  ruling  now.  It  was  proper  to  so  plead  the  facts  in  order  to 
show  fully  the  equities  sought,  and  appellant's  special  exceptions  to  sep- 


584  Texas  Civil  Appeals  Beports,  Vol.  62.      [November, 

arate  groups  of  those  facts  as  constituting  defenses  only  to  the  original 
suit  and  insufficient  to  show  a  right  in  appellee  to  the  injunction  granted 
in  this  suit,  were  properly  overruled. 

Over  appellant's  objections  appellee  was  permitted  to  testify  to  con- 
versations between  himself  and  his  attorney  relative  to  the  former  suit, 
also  to  certain  acts  on  the  part  of  both.  This  testimony  was  admissible 
to  prove  that  appellee  was  not  negligent  in  failing  to  appear  and  answer 
the  former  suit. 

We  are  of  opinion  further  that  secondary  evidence  of  the  contents  of 
a  telegram  to  appellee  from  his  attorney,  that  the  former  suit  had  been 
dismissed,  without  showing  sufficient  excuse  for  failure  to  procure  the 
original  message,  was  admissible  as  its  contents  were  not  directly  in 
issue,  but  were  collateral  only  to  the  main  issues.  International  &  G. 
N.  By.  v.  Lynch,  99  S.  W.,  160;  17  Cyc,  508-509. 

Appellant  complains  that  the  judgment  was  erroneous  in  that  the 
evidence  conclusively  showed  that  appellee  was  guilty  of  negligence  in 
failing  to  appear  and  defend  the  former  suit.  No  assignment  has 
been  presented  directly  challenging  the  finding  that  appellant  was  not 
guilty  of  negligence  in  that  particular ;  and,  besides,  that  finding  of  fact 
seems  fully  supported  by  the  evidence.  If  the  assignment  now  under 
discussion  be  considered  as  a  proposition  that  appellee  should  be  held  to 
have  been  guilty  of  negligence  as  a  matter  of  law  in  failing  to  defend 
the  former  suit,  independent  of  the  court's  findings  of  fact  above  noted, 
that  question  has  been  disposed  of  adversely  to  appellant  in  our  discus- 
sion of  the  merits  of  the  petition  in  the  light  of  the  general  demurrer. 
The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused 


W.  G.  Howell  et  ux.  v.  McMubby  Lumber  Company. 

Decided  November  5,  1910. 

1 . — Mechanic's  Lien — Contract — Misdescription — Correction — Practice. 

Where,  in  a  written  contract  to  furnish  material  and  labor  for  the  erection 
of  a  homestead,  the  contractor  is  erroneously  described  as  a  corporation  instead 
of  a  partnership,  and  the  location  of  the  lots  on  which  the  improvements  were 
to  be  made  as  being  in  H.  County  instead  of  D.  County,  and  where  the  mistakes 
were  evidently  those  of  the  ecrivener  who  reduced  the  contract  to  writing,  and 
where  all  the  parties  acted  on  the  contract,  under  proper  pleading  the  mistakes 
will  be  corrected,  and  this  may  be  done  in  the  same  suit  in  which  the  contractor 
sues  upon  the  contract  and  seeks  a  foreclosure  of  his  materialman's  lien. 

2. — Same — Constitutional  Bight. 

Section  37  of  article  XVI  of  the  Constitution,  giving  to  mechanics  and  mate- 
rialmen a  lien  on  improvements  made  by  them,  is  self-executing  and  in  nowise 
dependent  upon  statute,  nor  is  it  subject  to  conditions  not  imposed  by  the  Con- 
stitution itself.  Hence,  in  a  contract  for  the  erection  of  a  homestead  it  is  imma- 
terial that  the  contract  does  riot  expressly  give  or  declare  a  lien  in  favor  of  the 
contractor. 


1910.]  Howell  v.  McMurry  Lumber  Co.  585 


3. — Same — Acquisition  of  Homestead — Personal  Liability  of  Wife. 

Under  the  laws  of  this  State,  the  wife  can  not  ordinarily  contract  debts  of 
any  character  save  for  necessaries  furnished  herself  or  children,  or  for  expenses 
incurred  for  the  benefit  of  her  separate  property.  Hence,  in  the  absence  of  con- 
ditions which  show  that  the  acquisition  of  a  certain  homestead  was  necessary 
for  herself  and  children,  the  wife  would  not  be  personally  bound  on  a  contract 
executed  by  herself  and  her  husband  for  the  building  of  a  house  intended  for  a 
homestead;  and  in  a  suit  upon  such  contract  the  rendition  of  a  personal  judg- 
ment against  her  for  the  contract  price  of  the  material  and  labor  would  be 
error. 

Error  from  the  District  Court  of  Dallam  County.  Tried  below  before 
Hon.  D.  B.  Hill. 

Tatum  &  Tatum  and  J.  S.  Bailey,  for  plaintiffs  in  error. 
R.  E.  Stalcup,  for  defendants  in  error. 

CONNER,  Chief  Justice. — This  suit  was  instituted  on  the  12th 
day  of  September,  1908,  by  John  McMurry,  J.  A.  McFarland  and  T. 
C.  Spencer,  composing  the  firm  of  the  McMurry  Lumber  Company, 
seeking  to  recover  an  unpaid  balance  of  $815  with  interest  thereon,  which 
plaintiffs  in  error  had  promised  to  pay  for  material  for  the  erection  of 
a  house  upon  lot  10  in  block  18  in  Dalhart,  Dallam  County,  and  fore- 
close the  material  man's  lien  upon  said  lot.  The  lot  designated,  at  all 
times  herein  stated,  constituted  the  homestead  of  plaintiffs  in  error,  but 
they  suffered  an  adverse  judgment  from  which  they  have  appealed. 

It  is  undisputed  that  on  the  6th  day  of  April,  1908,  plaintiffs  in  error, 
W.  G.  Howell,  joined  by  his  wife,  Armida  Howell,  and  the  McMurry 
Lumber  Company  entered  into  a  written  contract  in  which  it  was  agreed 
that  the  lumber  company  would,  at  the  prices  therein  stated,  furnish 
lumber  and  building  materials  necessary  to  erect  a  five-room  dwelling 
house  upon  said  lot  10,  in  block  18.  This  contract  was  signed  by.  all 
parties,  and  duly  acknowledged  by  W.  G.  Howell  and  by  Armida  Howell 
in  the  form  required  by  the  statute  for  conveying  the  wife's  separate 
property,  and  duly  recorded  the  day  following  its  execution.  The  con- 
tract, however,  described  the  lumber  company  as  a  "corporation,"  in- 
stead of  a  co-partnership,  as  plaintiff  in  error  alleged,  and  the  lot  as 
"situated  in  the  city  of  Dalhart,  Hartley  County,  Texas,  instead  of  in 
Dallam  County,  as  the  plaintiff  alleged,  and  it  is  first  insisted  that  de- 
fendants in  error  could  not  in  this  suit,  as  they  sought  to  do  in  their 
petition,  correct  the  contract  so  as  to  conform  to  the  truth. 

There  can  be  no  reasonable  controversy  as  to  the  fact  that  the  mis- 
descriptions noted  in  the  contract  were  the  acts  of  the  scrivener  who  re- 
duced it  to  writing,  and  that  all  parties  proceeded  under  the  mistakes. 
The  contract  was  with  the  McMurry  Lumber  Company,  and  the  added 
terms,  "a  corporation,"  were  mere  descriptive  surplusage  in  the  light  of 
the  undisputed  facts.  So,  too,  it  Is  undisputed  that  the  lot  in  question 
is  situated  in  Dallam  County,  though  quite  close  to  the  Hartley  County 
line,  and  the  evidence  leaves  no  doubt  but  that  the  material  furnished 
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was  used  in  the  erection  of  the  dwelling  specified  in  the  contract  on 
that  particular  lot,  and  that  plaintiffs  in  error  have  continuously  resided 
therein  since.  In  such  cases  authorities  might  be  multiplied  for  the 
practice  of  correcting  and  enforcing  the  contract  in  accordance  with  the 
intentions  of  the  parties,  in  the  same  suit.  Harrell  v.  DeNonnandie, 
26  Texas,  121;  Home  Insurance  Co.  v.  Lewis,  48  Texas,  622;  Xutall 
v.  Nutall,  82  S.  W.,  377;  34  Cyc,  page  910. 

The  contract  itself  neither  gave  nor  declared  the  lien  sought  to  be 
enforced,  and  plaintiffs'  further  contention  is  that  in  the  absence  of  such 
declaration  no  lien  arises,  but  we  do  not  concur  in  this  view  of  the  law. 
Section  37,  article  XVI,  of  the  State  Constitution,  reads:  "Mechanics, 
artisans  and  material  men  of  every  class,  shall  have  a  lien  upon  the 
buildings  and  articles  made  or  repaired  by  them  for  the  value  of  the 
repair  done  thereon  or  material  furnished  therefor;  and  the  Legisla- 
ture shall  provide  by  law  for  the  speedy  and  efficient  enforcement  of 
said  liens."  In  construing  this  article  of  the  Constitution  and  a  con- 
tract for  labor  and  materials  which  made  no  reference  to  a  lien,  our 
Supreme  Court  in  the  case  of  Strang  v.  Pray,  89  Texas,  525,  held  in 
effect  not  only  that  section  37,  of  article  XVI,  of  the  Constitution  gave 
to  one  furnishing  materials  for  the  erection  of  a  house  a  lien  upon  the 
house  and  the  land  upon  which  it  was  situated,  but  also  that  it  was 
self-executing  and  in  no  wise  dependent  upon  statute,  nor  subject  to 
conditions  not  imposed  by  the  Constitution  itself.  See,  also,  Farmer's 
&  M.  Natl.  Bank  v.  Taylor,  91  Texa*,  78. 

Other  than  as  above  noted,  no  question  is  made  as  to  the  form  or  suf- 
ficiency of  the  contract  or  of  the  proceedings  thereunder,  and  the  con- 
sent of  the  wife  having  been  given  in  the  manner  required  by  section 
50,  article  XVI,  of  the  Constitution  authorizing  the  forced  sale  of  the 
homestead,  we  think  the  court  below  properly  adjudged  the  lien  as 
prayed  for. 

The  court  below  gave  personal  judgment  against  the  wife,  Armida 
Howell,  and  of  this,  complaint  is  made  that  we  think  well  founded. 
Under  the  laws  of  this  State,  the  wife,  generally  speaking,  can  not  con- 
tract debts  of  any  character  save  for  necessaries .  furnished  herself  or 
children,  or  for  expenses  incurred  for  the  benefit  of  her  separate  prop- 
erty. See  Bevised  Statutes,  article  2970;  Speer's  Law  of  Married 
Women,  section  46;  Xoel  v.  Clark,  25  Texas  Civ.  App.,  136  (60  S.  W., 
356) ;  Lynch  v.  Elkes,  21  Texas,  229.  We  agree  with  the  Court  of  Civil 
Appeals  for  the  Fourth  District,  in  Bexar  Bldg.  &  Loan  Assn.  v.  Heady, 
21  Texas  Civ.  App.,  154  (50  S.  W.,  1079),  that  conditions  might  exist 
which  would  require  a  court  to  hold  the  acquisition  of  a  dwelling  to 
have  been  necessary  for  the  wife  and  children,  but  here,  as  there,  the 
facts  do  not  present  such  a  case.  Xothing  here  appears  beyond  the 
mere  fact  that  the  husband,  with  the  wife's  consent  given  in  manner 
prescribed  by  the  Constitution,  contracted  for  the  erection  of  a  building 
upon  their  homestead;  but  whether  without  this  the  wife  would  have 
been  without  sheltering  roof,  the  record  does  not  disclose.    The  selection 
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of  the  homestead  ordinarily  devolves  upon  the  husband,  and  the  record 
here  presents  no  reason  for  a  holding  that  the  particular  place  upon 
which  defendants  in  error  were  adjudged  a  lien  was  necessary  as  a 
home  for  the  wife. 

We,  therefore,  conclude  that  the  court  erred  in  rendering  personal 
judgment  against  the  wife,  and  in  this  respect  the  judgment  below  will 
be  reformed,  but  in  all  other  respects  it  is  affirmed. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  et  al.  v.  W.  P.  Youngblood  et  al. 

Decided  November  5,  1010. 

1. — Citation — Several   Defendants — Defective  Beturn. 

Where  there  are  several  defendants  to  the  suit  and  all  are  named  in  the 
citation,  a  return  thereon  which  shows  that  one  of  the  defendants  was  served 
but  fails  to  disclose  which  one,  is  fatally  defective. 

2. — Several  Carriers — Joint  Liability — Interstate  Shipment. 

In  interstate  shipments,  under  the  provisions  of  section  20  of  the  Federal 
Act  of  June  29,  1906,  each  carrier  is  liable  to  the  owner  for  any  loss,  damage 
or  injury  to  his  property  caused  by  it  or  any  other  common  carrier  over  whose 
line  such  property  may  pass. 

3. — Shipment  of  Cattle — Negligence — Stopping  to  Peed. 

When  the  necessity  to  stop  cattle  for  feed  and  water  during  transporta- 
tion is  brought  about  by  the  negligence  of  the  carrier,  the  carrier  is  liable  for 
the  damages  incident  to  such  delay. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  S.  J.  Isaacks. 

H.  C.  Hughes,  for  appellants. — Where  there  are  two  or  more  defend- 
ants named  in  a  citation,  the  return  on  said  citation  is  defective  and 
should  be  quashed  when  said  return  does  not  show  which  one  of  the 
several  defendants  named  in  said  citation  was  served.  Stephenson  v. 
Kellogg,  1  Texas  App.  Civ.  (W.  &  W.),  272;  Underhill  v.  Lockett,  20 
Texas,  131 :  Batey  v.  Dibrell,  28  Texas,  173;  Tullis  v.  Scott,  38  Texas, 
537 ;  Western  Cottage  Piano  &  Organ  Co.  v.  Anderson,  79  S.  W.,  516. 

It  is  the  dutv  of  a  railway  company  to  unload  cattle  for  feed,  water 
and  rest  every  twenty-eight  hours,  or  as  soon  thereafter  as  possible,  and 
the  court  should  instruct  the  jury  that  such  companies  are  not  liable  for 
shrinkage  to  cattle  by  reason  of  being  unloaded  after  being  on  the  cars 
for  twenty-eight  hours  or  more,  for  a  reasonable  length  of  time  for 
such  purposes.  Ft.  Worth  &  D.  C.  Bv.  Co.  v.  Hamm,  93  S.  W.,  215; 
Gulf,  C.&  S.  F.  By.  Co.  v.  Beattie,  88  S.  W.,  367;  St.  Louis  &  S.  F. 
Ry.  Co.  v.  May,  115  S.  W.,  900;  St.  Louis,  I.  M.  &  S.  Rv.  Co.  v.  Car- 
lisle, 78  S.  W.,  553;  Galveston,  H.  &  S.  A.  By.  Co.  v.Warnken,  35 
S.  W.,  73. 
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Caldwell  &  WhittaJcer,  for  appellees. 

SPEER,  Associate  Justice. — This  is  an  action  by  W.  F.  Young- 
blood  to  recover  damages  growing  out  of  two  shipments  of  cattle  over  the 
lines  of  the  Texas  &  Pacific  Railway  Company,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  in  which  judgment  was  recovered  for  the  sum  of 
$2693.56,  apportioned  amongst  the  defendants,  and  the  two  companies 
last  named  have  appealed. 

We  sustain  the  contention  that  the  court  erred  in  not  quashing  the  ci- 
tation to  these  appellants  because  of  defects  in  the  returns  thereon.  The 
following  is  a  copy  of  the  sheriff's  return: 

"Came  to  hand  on  the  11th  day  of  March,  1909,  at  —  o'clock  —  m., 
and  executed  in  Grayson  County,  Texas,  by  delivering  to  the  within 
named  defendant,  in  person,  a  true  copy  of  this  citation,  together  with 
the  accompanying  certified  copy  of  the  plaintiffs'  petition,  by  delivering 
same  to  its  agent,  E.  F.  McCune,  at  the  following  times  and  places, 
towit : 

Date  Time  Place,  and  Course  Mil. 

Name  Month  Dav  Year  Hour  Min.  P.M.     and  distance  C.  H. 

V 

E.  F.  McCune  Mch.      12     '09       2        35     P.M.     Denison  10  Mi.  N. 

"I  actually  and  necessarily  traveled  —  miles  in  the  service  of  this 
citation  in  addition  to  any  other  mileage  I  may  have  traveled  in  the 
service  of  other  process  in  the  same  case  during  the  same  trip. 

(Signed)     "H.  S.  Rick, 
"Sheriff,  Grayson  County,  Texas. 
"By  G.  E.  Gibson,  Deputy." 

No  inference  can  be  indulged  as  to  the  identity  of  the  defendant 
served  since  all  of  the  defendants  were  named  in  the  citation.  Underhill 
v.  Lockett,  20  Texas,  130;  Stephenson  v.  Kellogg,  1  W.  &  W.,  sec- 
tion 542. 

Most  of  the  other  assignments  are  answered  by  the  suggestion  that 
the  shipments  appeared  to  be  interstate  shipments  of  a  character  to  fall 
within  section  20  of  the  Federal  Act  of  June  29,  1906  (Supplement 
1907,  Federal  Statutes,  Ann.,  page  178),  making  each  carrier  liable 
to  the  owner  for  any  loss,  damage,  or  injury  to  his  property  caused  by  it 
or  any  other  common  carrier  over  whose  line  such  property  may  pass. 

The  requested  charge  summarily  directing  the  jury  that  it  was  the 
duty  of  appellant  Missouri,  Kansas  &  Texas  Railway  Company  to  stop 
the  cattle  involved  in  the  first  shipment,  for  feed,  water  and  rest  at 
Parsons,  Kansas,  was  correctly  refused  because  there  was  evidence  from 
which  the  jury  might  have  found  that  the  necessity  for  stopping  the 
cattle  at  that  place  in  obedience  to  statute  was  brought  about  by  the 
negligence  of  appellant.  Of  course  in  that  event  appellant  could  not 
escape  the  damage  incident  to  such  delay. 
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We  do  not  consider  the  assignment  with  reference  to  the  absence  of 
testimony  as  to  the  state  of  the  market,  because  such  proof  may  be  easily 
supplied  on  another  trial. 

For  the  error  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  C.  Bideb  v.  Fibst  National  Bank  of  Pampa. 

Decided  November  5,  1910. 

1. — Promissory  Note — Principal  and  Surety — Payment — Bankruptcy. 

By  an  agreement  between  the  maker  of  a  note  and  the  holder  and  owner  of 
the  same,  certain  accounts  were  assigned  and  delivered  by  the  maker  to  the 
holder  with  the  understanding  that  said  accounts  were  to  b  taken  as  absolute 
payments  pro  tanto  of  the  note;  subsequently  the  maker  of  the  note  was  ad- 
judged a  bankrupt,  and  the  trustee  in  bankruptcy  sued  and  recovered  from  the 
owner  of  said  note  the  amount  of  money  which  he  had  collected  on  said  ac- 
counts and  the  accounts  which  had  not  been  collected.  Held,  said  recovery 
nullified  the  agreement  that  the  accounts  should  be  taken  and  treated  as  abso- 
lute payments,  and  the  owner  of  the  note  was  entitled  to  recover  the  entire 
amount  of  the  same,  not  only  against  the  principal  maker  but  also  against  a 
surety  thereon,  although  the  latter  was  not  a  party  to  the  suit  by  the  trustee 
against  the  maker  to  recover  the  money  and  accounts. 

2. — Same — Exclusion  of  Testimony — Harmless  Error. 

The  refusal  of  the  trial  court  to  permit  a  defendant  to  testify  that  he  ex- 
ecuted the  note  sued  upon  as  surety  for  his  codefendant,  if  error  at  all  would 
be  harmless  error  when  the  judgment  was  entered  against  said  defendant  as 
surety  and  not  as  principal. 

3. — Same — Attorney's  Fee — Pleading  and  Proof. 

In  a  suit  upon  a  promissory  note  the  plaintiff  alleged  that  said  note  had 
been  placed  in  the  hands  of  a  firm  of  attorneys  (naming  them)  for  collection, 
and  that  suit  is  hereby  brought  on  said  note,  and  plaintiff  has  incurred  a  liabil- 
ity on  account  thereof  of  the  full  amount  of  ten  per  cent  on  the  principal  and 
interest  thereon,  which  is  a  reasonable  and  just  charge.  Held,  in  the  absence 
of  a  special  exception  to  the  petition,  said  allegations  were  sufficient  as  against 
a  criticism  that  there  was  no  allegation  that  plaintiff  had  contracted  with  its 
attorneys  to  give  them  said  fee  for  their  services  in  collecting  said  note. 


Proof  that  plaintiff  had  employed  an  attorney  to  prosecute  a  suit  would 
imply  an  agreement  to  pay  reasonable  compensation  for  such  services. 

Appeal  from  the  District  Court  of  Gray  County.  Tried  below  before 
Hon.  P.  P.  Greever. 

J.  W.  Crudgington  and  8.  E.  Boyett,  for  appellant. 

Madden,  Trulove  &  Kimtrough,  for  appellee. 

DUNKLIN*,  Associate  Justice. — Appellant,  J.  C.  Ridef,  as  surety 
for  J.  S.  Rider,  executed  a  promissory  note  in  favor  of  the  First  State 
Bank  of  Pampa ;  and  the  First  National  Bank  of  Pampa,  appellee  herein, 
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subsequently  became  the  owner  of  the  note.  The  suit  was  instituted  by 
appellee  to  collect  the  note,  and  both  J.  C.  Rider  and  J.  S.  Rider  were 
made  defendants.  Judgment  was  rendered  against  both  defendants  for 
the  full  amount  of  the  note,  the  same  being  against  J.  S.  Rider  by  de- 
fault, and  J.  C.  Rider  has  appealed. 

The  principal  defense  urged  by  appellant  was  a  plea  of  payment,  based 
upon  the  following  facts  which  were  established  by  the  evidence.  Ap- 
pellee collected  certain  accounts  due  J.  S.  Rider,  who  was  a  merchant 
and  who  had  delivered  same  to  appellee.  The  amounts  collected  were 
entered  as  credits  upon  the  note.  Afterwards,  and  within  a  period  of 
four  months  from  the  date  of  delivery  of  the  accounts  to  appellee,  bank- 
ruptcy proceedings  were  instituted  in  the  Federal  Court  against  J.  S. 
Rider,  who  was  later  adjudged  a  bankrupt.  In  the  same  court  the  trustee 
in  bankruptcy  sued  appellee  herein  to  recover  the  amounts  collected 
by  it  on  the  accounts  which  it  had  received  from  J.  S.  Rider,  upon  the 
allegation  that  at  the  time  of  the  transaction  by  which  appellee  acquired 
the  same,  J.  S.  Rider  was  insolvent ;  that  the  transfer  of  the  accounts 
was  within  a  period  of  four  months  next  preceding  the  bankruptcy  pro- 
ceedings; that  the  same  was  an  illegal  preference  as  between  creditors, 
and  was  void  because  in  contravention  of  the  bankruptcy  law.  In  that 
suit  judgment  was  rendered  decreeing  the  transfer  of  the  accounts  to 
be  void  and  adjudging  that  appellee  herein  pay  to  the  trustee  all  moneys 
collected  on  the  accounts,  and  deliver  over  to  the  trustee  all  accounts  and 
notes  uncollected,  which  was  accordingly  done.  Appellant  introduced 
evidence  tending  to  show  further  that  at  the  time  appellee  accepted  the 
accounts  from  J.  S.  Rider,  it  agreed  that  the  same  should  be  taken  as 
absolute  payments  pro  tanto  of  the  note  in  controversy.  With  this  testi- 
mony as  a  basis  therefor,  appellant  requested  an  instruction  to  the  jury 
substantially  that  if  such  was  the  agreement  and  if  appellee  had  collected 
the  accounts,  then  appellant's  plea  of  payment  should  be  sustained.  We 
think  this  requested  instruction  was  properly  refused. 

If  the  agreement  pleaded  by  appellant  was  proven,  appellant  could 
not  invoke  the  same  as  a  defense  freed  of  an  inherent  vice  which  rendered 
it  null  and  void.  As  between  the  bank  and  J.  S.  Rider,  who  were  the 
only  parties  to  the  alleged  agreement,  the  decree  of  the  Federal  Court 
requiring  the  bank  to  surrender  to  the  trustee  all  benefits  it  had  received 
under  the  agreement,  destroyed  the  entire  consideration  for  the  con- 
tract, and  appellant,  although  not  a  party  to  the  suit  by  the  trustee, 
could  have  no  greater  rights  thereunder  than  were  vested  in  J.  S.  Rider. 
Durrell  v.  Farwell,  27  S.  W.,  795;  32  Cyc,  169-170.  Further,  it  was 
proven,  not  only  that  appellant  was  informed  of  the  suit  against  the 
bank  by  the  trustee,  but  that  in  effect  he  demanded  that  the  bank  should 
resist  it,  to  the  end  that  the  amounts  collected  should  be  held  bv  the 
bank  as  credits  upon  the  note. 

If  there  was  error  in  the  refusal  of  the  trial  court  to  permit  appellant 
to  testify  that  in  executing  the  note  he  was  surety  only  for  J.  S.  Rider, 
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the  same  was  harmless  in  view  of  the  fact  that  the  judgment  rendered 
against  appellant  was  against  him  as  surety  and  not  as  principal. 

By  the  judgment  plaintiff  was  awarded  ten  per  cent  of  the  amount 
of  principal  and  interest  as  attorneys'  fees.  The  note  contained  the 
usual  stipulation  for  attorneys'  fees,  but  appellant  complains  that  "there 
was  no  allegation  in  plaintiff's  petition  nor  proof  to  the  effect  that  plain- 
tiff had  contracted  with  its  attorneys  to  give  them  said  fees  for  their 
services  in  connection  with  the  collection  of  the  same  or  suit  thereon." 
In  its  petition  plaintiff  alleged :  "Said  note  has  been  placed  in  the  hands 
of  Madden,  Trulove  &  Kimbrough,  a  firm  of  attorneys  in  Potter  County, 
Texas,  for  collection,  and  suit  is  hereby  brought  on  said  note,  and  plain- 
tiff has  incurred  a  liability  on  account  thereof  of  the  full  amount  of  ten 
per  cent  on  the  principal  and  interest  thereon,  which  is  a  reasonable  and 
just  charge  on  account  thereof."  The  following  is  copied  from  the  state- 
ment of  facts:  "It  was  admitted  by  all  parties  that  the  amount  of  at- 
torneys' fees  sued  for  is  reasonable.  Proof  of  this  was  also  made  as 
against  the  absent  defendant,  J.  S.  Rider,  by  the  witness  R.  E.  Under- 
wood." B.  E.  Finley,  cashier  of  plaintiff  bank,  testified  for  plaintiff: 
"We  are  suing  in  this  case  to  recover  the  $500,  also  interest,  and  also 
attorneys'  fees  of  ten  per  cent  on  the  entire  amount  due.  I  have  employed 
the  firm  of  Madden,  Trulove  &  Kimbrough  to  bring  the  suit."  In  the 
absence  of  a  special  exception  to  the  petition  we  think  the  allegation 
quoted  therefrom  was,  at  all  events,  sufficient  as  against  the  criticism 
urged  against  it.  It  having  been  proven  that  plaintiff  had  employed 
attorneys  to  prosecute  the  suit,  an  agreement  to  pay  a  reasonable  com- 
pensation for  such  services  would  be  implied  without  further  proof  of 
the  fact.  The  proof  of  such  employment  of  attorneys  being  uncontro- 
verted,  and  appellant  having  agreed  that  the  amount  of  attorneys'  fees 
sued  for  was  reasonable,  there  was  no  error  in  the  peremptory  instruction 
to  the  jury  to  award  appellee  the  attorneys'  fees  prayed  for,  in  the  event 
of  a  verdict  in  its  favor  for  the  principal  and  interest  of  the  note. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


R.  I.  Lee  v.  Johx  H.  Broocks  et  al. 

Decided  November  7,  1910. 

Sheriff — Levy — Satisfaction  of  Judgment — Commissions. 

Under  the  provisions  of  article  24G0,  Rev.  Stats.,  a  sheriff  or  constable  is 
not  entitled  to  any  commissions  on  money  paid  directly  by  a  judgment  debtor  to 
the  judgment  creditor  in  satisfaction  of  the  judgment,  even  though  a  levy  had 
been  made  and  the  property  advertised  for  sale  at  the  time  of  the  settlement. 
He  is  only  entitled  to  commissions  on  money  actually  collected  by  him. 

Appeal  from  the  District  Court  of  Liberty  County.     Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

0.  IT.  Pendarvis,  for  appellant. 
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No  brief  for  appellees.. 

PLEASANTS,  Chief  Justice. — Appellant,  having  recovered  a  judg- 
ment in  the  court  below  against  appellee  Broocks  for  the  sum  of 
$17,31(5.88  with  foreclosure  of  a  vendor's  lien  upon  a  survey  of  land  in 
Liberty  County,  procured  the  issue  of  an  order  of  sale  upon  said  judg- 
ment on  June  5,  1909,  and  the  same  was  placed  in  the  hands  of  ap- 
pellee, J.  R.  Thornton,  constable  of  precinct  No.  1  of  said  county,  for 
execution.  Thornton  levied  upon  the  land  and  advertised  it  to  be  sold 
on  July  6,  1909.  On  June  24,  1909,  appellee  Broocks  paid  the  amount 
of  the  judgment,  interest  and  costs  of  suit,  to  appellant  Lee,  who  there- 
upon directed  the  order  of  sale  to  be  returned  unexecuted.  Appellee 
Thornton  made  the  return  as  directed  on  June  29th  and  in  said  return 
claimed,  in  addition  to  the  fees  allowed  by  law  for  the  levy,  advertise- 
ment and  return,  a  commission  of  $58.59  upon  the  amount  collected  by 
appellant  in  satisfaction  of  the  principal  and  interest  due  on  said  judg- 
ment. Upon  the  refusal  of  appellant  to  pay  this  commission,  Thornton 
filed  in  the  court  below  a  motion  to  tax  said  commission  as  costs  in  the 
original  suit.  From  an  order  of  the  court  granting  said  motion  and 
adjudging  appellant  liable  for  said  commission  this  appeal  is  prose- 
cuted. 

Article  2460  of  the  Revised  Statutes  provides  as  follows:  "Sheriffs 
shall  receive  the  following  fees :  .  .  .  Collecting  money  on  an  execu- 
tion or  order  of  sale,  when  the  same  is  made  by  a  sale,  for  the  first  one 
hundred  dollars  or  less,  four  per  cent;  for  the  second  one  hundred 
dollars,  three  per  cent;  for  all  sums  over  two  hundred  dollars,  two  per 
cent.  When  the  monev  is  collected  bv  the  sheriff  without  a  sale,  one-half 
of  the  above  rates  shall  be  allowed  him." 

The  Act  of  1897  changes  the  amount  of  commissions  allowed  sheriffs 
for  collecting  money  on  an  order  of  sale  when  a  sale  is  made,  but  makes 
no  change  in  the  former  law  as  to  the  commissions  allowed  when  the 
monev  is  collected  without  sale. 

We  think  it  clear  under  the  provisions  of  the  statute  before  quoted 
that  appellee  Thornton  was  not  entitled  to  a  commission  upon  the  money 
paid  by  appellant  by  Broocks.  He  was  only  allowed  a  commission  upon 
monev  collected  bv  him.  The  statute  fixes  the  fees  allowed  the  officer 
for  services  in  the  execution  of  the  writ  prior  to  the  sale,  and  if  the  sale 
is  not  made  and  the  money  due  on  the  judgment  is  not  collected  by  him 
he  is  entitled  to  no  commission. 

This  disposes  of  the  only  question  presented  by  this  appeal,  and,  our 
conclusion  being  as  above  stated,  it  follows  that  the  judgment  of  the 
court  below  is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused  to  Broocks. 
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Trinity  &  Brazos  Valley  Eailway  Company  v.  G.  W.  Ketchey. 

Decided  November  7,  1910. 

1. — Personal  Injuries — Pleading  and  Evidence — Charge. 

The  court's  charge  should  submit  only  the  issues  raised  by  the  plead- 
ing and  evidence.  In  a  suit  by  a  car  repairer  against  a  railroad  company  for 
damages  for  personal  injuries  caused  by  the  moving  of  the  car  under  which  the 
plaintiff  was  at  work,  charge  considered  and  held  erroneous  in  that  it  sub- 
mitted issues  not  made  by  either  the  pleading  or  the  evidence  as  to  contribu- 
tory negligence  and  discovered  peril,  and  authorized  a  verdict  against  the  de- 
fendant if  the  jury  believed  that  the  conductor  or  other  train  operatives  were 
guilty  of  any  negligence  which  resulted  in  plaintiff's  injuries,  without  confining 
the  jury  to  a  consideration  of  the  negligence  alleged  and  proved. 

2. — Same — Omission  in  Charge — Special  Charges. 

In  a  suit  for  personal  injuries  the  trial  court  failed  in  its  general  charge 
to  submit  certain  defenses  relied  on  by  the  defendant;  for  the  purpose  of  sup- 
plying the  omission  the  defendant  presented  to  the  court  a  number  of  special 
charges  bearing  upon  the  defenses  and  giving  prominence  to  each  circumstance 
proven  tending  to  support  said  defenses;  the  special  charges  were  all  refused; 
without  assigning  error  upon  the  failure  of  the  court  to  submit  its  defenses, 
the  defendant  predicates  a  separate  assignment  of  error  upon  the  refusal  of  each 
special  charge.  Held,  the  appellate  court  being  unable  to  separate  from  the 
number  of  special  charges  any  one  that  contains  in  itself  a  correct  statement  of 
the  law,  all  of  the  assignments  will  be  overruled. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  be- 
fore Hon.  S.  W.  Dean. 

Andrews,  Ball  &  Streetman  and  Wilson,  Dabney  &  Meachum,  for 
appellant. 

No  brief  for  appellee. 

McMEANS,  Associate  Justice. — Q.  W.  Ketchey,  plaintiff  in  the 
court  below,  sued  the  Trinity  &  Brazos  Valley  Railway  Company  to  re- 
cover damages  alleged  to  have  been  sustained  by  him  while  in  the  em- 
ployment of  defendant  in  the  capacity  of  car  repairer.  The  defendant 
answered  by  general  denial  and  pleas  of  assumed  risk  and  contributory 
negligence.  A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  the  sum  of  $2125,  and  from  this  judgment  the  defendant 
has  appealed. 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
refusal  of  the  court  below  to  grant  a  new  trial,  the  contention  being 
that  the  verdict  and  judgment  were  contrary  to  the  great  weight 
and  preponderance  of  the  testimony  and  without  evidence  legally  suf- 
ficient to  support  the  same. 

Without  setting  out  the  substance  of  the  evidence  adduced  upon  the 
trial  we  think  it  sufficient  for  us  to  sav  that  we  have  carefullv  examined 
the  statement  of  facts  sent  up  with  the  record  and  have  concluded  that 
the  verdict  was  not  without  evidence  to  support  it,  and  that  it  was  not  so 
against  the  overwhelming  weight  and  preponderance  of  the  testimonv 
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as  to  be  clearly  wrong  or  as  to  indicate  that  the  jury  was  actuated  by 
some  improper  motive  in  reaching  a  conclusion.  The  assignments  are 
overruled,  as  are  also  the  several  assignments  based  upon  the  refusal  of 
the  court  to  give  to  the  jury  appellant's  several  special  charges  request- 
ing the  court  to  instruct  a  verdict  for  defendant. 

The  court  charged  the  jury  as  follows:  "You  are  instructed  that  in 
occupying  the  position  he  did  at  the  time  he  was  hurt,  if  he  was  hurt, 
plaintiff  was,  as  a  matter  of  law,  guilty  of  contributory  negligence,  and 
vou  will  find  vour  verdict  for  defendant,  unless  you  shall  believe  from 
a  preponderance  of  the  evidence  that  defendant's  employee,  Galloway, 
was  in  charge  of  said  plaintiff,  and  commanded  plaintiff  to  go  under  the 
car  to  repair  same  at  the  time  he  did  so;  or  unless  you  believe  from  a 
preponderance  of  the  evidence  that  the  said  Galloway,  or  some  other 
agent  or  employee  of  defendant  operating  and  in  charge  of  said  train, 
knew  the  position  of  danger  occupied  by  plaintiff  in  time  to  have  pre- 
vented the  injury  to  plaintiff  by  the  use  of  the  means  and  efforts  that  a 
man  of  ordinary  prudence  could  and  would  have  used  under  the  same 
or  similar  circumstances,  and  believe  that  Galloway  was  guilty  of  negli- 
gence under  the  circumstances,  or  such  other  employees  were  guilty  of 
negligence  under  the  circumstances,  and  that  such  negligence,  if  negli- 
gence you  find  there  was,  was  also  directly  the  cause  of  the  injury,  and 
that  but  for  the  same  the  injury  would  not  have  occurred." 

This  charge  is  assailed  by  appellant  in  its  twelfth  assignment  of 
error.  The  only  allegations  of  negligence  of  defendant  contained  in 
plaintiff's  petition  are  to  the  effect  that  while  plaintiff  was  under  a  car, 
situated  on  a  side  track,  attempting  to  effect  certain  repairs,  the  con- 
ductor in  charge  of  a  work  train  caused  the  train  to  be  backed  into  the 
side  track  and  against  the  car  under  which  he  was  at  work,  thereby 
causing  the  injuries  for  which  he  sued,  and  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  that  it  was  necessary 
for  plaintiff  to  go  under  the  car  to  repair  it,  and  that  the  conductor  at 
the  time  he  backed  his  train  against  the  car  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  plaintiff  was  under  the  car,  and 
that  it  was  the  conductor's  duty  to  warn  plaintiff  of  his  danger  and  to 
inform  plaintiff  that  he  was  about  to  back  in  on  the  side  track  before 
so  backing,  but  that  the  conductor  failed  to  give  plaintiff  such  warn- 
ing; that  his  injuries  were  "the  direct  and  proximate  result  of  the  de- 
fendant's negligence  in  failing  to  warn  him  of  his' danger  in  working 
under  said  car,  and  in  failing  to  inform  him  that  said  conductor  was 
about  to  back  his  engine  up  against  the  south  end  of  said  train  of  cars 
on  said  siding  in  time  for  plaintiff  to  come  from  under  said  car  under 
which  he  was  working  before  said  engine  backed  against  said  train  of  cars 
and  thereby  moved  the  cars  under  which  plaintiff  was  working." 

The  evidence  shows  that  plaintiff  was  injured  between  twelve  and  one 
o'clock. in  the  day;  that  he  had  entered  the  employment  of  defendant 
as  car  repairer  on  the  morning  of  that  day;  that  for  three  days  before 
the  day  of  his  injury  he  had,  with  the  assistance  of  his  wife,  been  keep- 
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ing  a  boarding  car  situated  on  another  side  track,  and  the  men  engaged 
in  working  at  a  sand  pit  near  by  and  the  crew  of  the  work  train  boarded 
with  him.  That  about  12:30  on  the  day  of  the  accident  the  conductor 
of  the  work  train,  having  superintendence  and  control  of  plaintiff  in 
the  discharge  of  his  duties  as  car  repairer,  went  to  the  boarding  car 
where  plaintiff  then  was  and  told  him  that  he  wanted  plaintiff  to  re- 
pair some  cars  then  on  the  side  track  while  he,  the  conductor,  was  gone 
with  his  train  to  Concord,  a  station  some  three  and  a  half  miles  distant. 
Plaintiff  asked  the  conductor  if  he  would  have  time  to  eat  his  dinner 
first,  and  received  an  affirmative  reply.  Plaintiff  after  eating  his  dinner 
procured  the  necessary  tools  and  after  ascertaining  what  was  necessary 
to  be  done  to  the  car  went  under  it  and  proceeded  with  the  repairs.  It 
was  shown  that  it  was  the  custom  at  this  place  for  all  the  workmen  ex- 
cept the  train  crew  to  lay  off  from  work  during  the  hour  from  12  to  1, 
and  for  this  reason  the  train  crew  usually  devoted  this  hour  to  switching 
of  cars  upon  and  over  the  side  track,  but  plaintiff's  knowledge  of  this 
custom  was  not  clearly  proved.  Before  the  conductor  started  to  Con- 
cord, and  during  the  noon  hour,  he  undertook  the  switching  of  some 
cars  upon  the  side  track  in  question  and  in  doing  this  work  the  car  under 
which  plaintiff  was  at  work  was  moved  and  plaintiff  hurt  in  consequence. 
There  was  absolutely  no  proof  that  the  conductor  told  plaintiff  to  go 
under  the  car  or  that  he  or  the  other  train  operatives  knew  that  plaintiff 
was  under  or  about  the  car,  or  that  he  or  they  discovered  plaintiff  and 
his  peril  before  he  was  hurt. 

In  view  of  the  pleadings  and  proof  we  think  the  charge  complained 
of  was  erroneous  in  several  particulars.  First,  we  can  not  assent  to  the 
proposition  that  plaintiff  in  going  under  the  cars  at  the  time  and  under 
the  circumstances  he  was  there,  was  guilty  of  contributory  negligence  as 
a  matter  of  law ;  but  if  he  was,  then  the  mere  fact  that  the  jury  might 
believe  that  the  conductor  told  him  to  go  under  the  car  to  repair  the 
same — and  this  was  not  proved — would  not  relieve  him  from  the  result 
of  his  act ;  second,  there  being  no  proof  that  the  conductor  commanded 
plaintiff  to  go  under  the  cars  to  effect  the  repairs,  but,  on  the  contrary, 
the  evidence  showing  affirmatively  that  no  such  command  was  given,  the 
charge  which  instructed  the  jury  that  if  such  command  was  given  it 
would  relieve  plaintiff  of  contributory  negligence  in  going  under  the 
car,  is  without  evidence  in  its  support;  and  third,  the  portion  of  the 
charge  which  submitted  the  issue  of  discovered  peril,  also  was  not  war- 
ranted by  any  pleadings  or  evidence  in  the  case.  The  charge  is  also 
subject  to  the  criticism  that  it  authorized  the  jury  to  find  for  plaintiff 
if  they  believed  that  the  conductor  or  the  other  train  operatives  were 
guilty  of  any  negligence  which  resulted  in  plaintiff's  injury,  without 
confining  the  jury  to  a  consideration  of  the  negligence  charged  in  the 
plaintiff's  petition  and  established  by  the  facts  proved.  The  assign- 
ment raising  the  point  is  sustained.     ' 

Appellant's  thirteenth  assignment  complaining  of  the  seventh  para- 
graph of  the  court's  charge,  must  also  be  sustained.    In  this  paragraph 
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the  issue  of  plaintiffs  contributory  negligence  in  going  under  the  car 
at  the  time  he  did,  is  submitted,  but  the  jury  are  instructed  that  if  they 
found  that  plaintiff  was  guilty  of  contributory  negligence  in  that  re- 
gard, then  to  authorize  a  finding  in  his  favor  it  was  incumbent  upon 
plaintiff  to  prove  that  the  conductor  knew  from  statements  made  to  him 
by  plaintiff  or  from  other  facts  and  circumstances  of  the  case,  that 
plaintiff  was  under  the  car,  thereby  submitting  an  issue  that  was  not 
raised  by  the  facts  proved.  This  paragraph  of  the  charge  was  further 
erroneous  in  that  it  again  submitted  the  issue  of  discovered  peril,  which, 
as  before  shown,  was  not  warranted  by  the  evidence. 

As  before  stated,  the  defendant  pleaded  the  defenses  of  assumed  risk 
and  contributory  negligence  of  the  plaintiff.  The  court  failed  in  it3 
charge,  in  any  affirmative  way,  to  require  the  jury  to  find  whether  the 
evidence  established  the  existence  of  any  facts  which  if  true  would  in  law 
establish  either  plea.  The  defendant,  however,  does  not  complain  in  any 
assignment  of  error  of  such  failure,  but  presented  to  the  court  a  large 
number  of  special  charges  bearing  upon  the  defenses  and  giving  promi- 
nence to  each  circumstance  introduced  tending  to  support  the  defenses 
pleaded,  and  predicates  a  separate  assignment  of  error  upon  the  failure 
of  the  court  to  give  each  charge.  Manifestly  it  would  have  been  im- 
proper to  give  all  the  charges  asked,  because  to  have  done  so  would  have 
given  too  much  emphasis  and  prominence  to  the  facts  upon  which  the 
defenses  rested.  In  Missouri,  K.  &  T.  v.  McGlamory,  89  Texas,  639,  the 
Supreme  Court,  after  stating  the  correct  rule  to  be  that  the  defendant 
had  the  right  to  prepare  and  demand  the  giving  of  a  charge  requiring 
the  jury  to  find  whether  the  evidence  established  the  existence  of  any 
specified  group  of  facts  which  would  in  law  establish  the  plea,  etc.,  says: 

"This  rule  does  not  permit  a  litigant  to  annoy  or  confuse  the  jury- 
by  special  charges  upon  the  weight  of  or  giving  prominence  to  each  cir- 
cumstance introduced  tending  to  support  his  cause  of  action  or  defense, 
but  requires  him  at  his  peril  to  present  in  such  special  charge  for  the 
consideration  of  the  jury  a  fact  or  group  of  facts  which,  if  found  by 
them  from  the  evidence  to  be  true,  establishes  in  law  some  material  issue 
presented  by  the  pleadings." 

We  have  been  unable  to  separate  from  the  mass  of  special  charges 
bearing  upon  the  defenses  stated,  any  one  that  contains  in  itself  a  correct 
statement  of  the  law  as  applicable  to  the  facts  proved,  and  for  that 
reason  all  the  assignments  in  question  are  overruled.  The  court  may, 
and  doubtless  will  upon  another  trial,  frame  and  give  to  the  jury  a 
proper  charge  presenting  affirmatively  the  defenses  pleaded  in  so  far  as 
the  facts  proved  tend  to  establish  them,  or  give  a  special  charge  properly 
drawn  covering  the  same. 

Because  of  the  disposition  we  make  of  the  appeal  we  deem  it  un- 
necessary to  pass  upon  the  assignment  challenging  the  verdict  as  being 
excessive  and  the  assignments  based  upon  the  alleged  improper  argu- 
ment to  the  jurv  of  the  counsel  for  plaintiff.  All  other  assignments 
which  have  not  herein  been  specifically  mentioned  have  been  examined 
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by  us  and  found  to  contain  no  reversible  errors.    The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


0.  L.  Cranberry  et  al.  v.  James  S.  Jackson. 

Decided  November  7,  1910. 

1. — Appeal  for  Delay — Damages. 

Where  a  plaintiff  in  error  files  an  application  for  writ  of  error  and  a 
supersedeas  bond  on  the  very  day  on  which  his  property  levied  on  is  to  be  sold 
under  the  judgment  against  him,  and  thereafter  takes  no  steps  towards  filing 
the  transcript  in  the  appellate  court,  the  defendant  may  file  the  transcript  and 
ask  for  an  affirmance  of  the  judgment,  and,  if  the  record  shows  no  error  or 
probable  ground  for  appeal,  the  judgment  will  be  affirmed  with  damages.  Such 
facts  compel  the  conclusion  that  the  appeal  was  taken  for  delay. 

8.— Practice  on  Appeal — Affirmance  on  Certificate. 

When  an  appellant  or  plaintiff  in  error  fails  to  file  the  transcript  in  the 
appellate  court  within  the  time  prescribed  by  statute,  the  appellee  or  defend* 
ant  in  error  may  either  move  that  the  judgment  be  affirmed  on  certificate,  or 
he  may  file  the  transcript  in  the  appellate  court  and  ask  that  the  judgment 
be  affirmed,  and  in  either  case  he  is  entitled  to  the  statutory  damages  if  it  is 
evident  that  the  appeal  was  taken  for  delay  only.  But  the  appellate  court  can 
not  determine  whether  the  appeal  was  for  delay  only  and  award  the  damages 
in  the  case  of  a  motion  to  affirm  on  certificate  unless  the  entire  record  is 
brought  up. 

Error  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore the  Hon.  L.  B.  Hightower,  Jr. 

Dougherty,  Conley  &  Gordon,  for  defendant  in  error. 

No  brief  for  plaintiff  in  error. 

PLEASANTS,  Chief  Justice.— On  June  the  8th,  1909,  defendant 
In  error  recovered  a  judgment  in  the  District  Court  of  Jefferson  County 
against  plaintiff  in  error,  0.  L.  Granberry,  and  his  wife,  Annie  E.  Gran- 
berry,  for  the  sum  of  $765.54,  and  foreclosing  a  mortgage  lien  upon  a 
tract  of  land  described  in  the  petition.  The  sum  so  recovered  was  the 
amount  due  upon  two  notes  executed  by  said  plaintiffs  in  error  in  favor 
of  defendant  in  error,  and  the  lien  foreclosed  was  evidenced  by  a  deed 
of  trust  upon  the  land  described  in  the  petition  executed  by  the  plain- 
tiffs in  error. 

The  judgment  was  by  default,  but  proper  citation  had  been  duly  served 
upon  plaintiffs  in  error  more  than  ten  days  prior  to  the  commencement 
of  the  term  of  court  at  which  said  judgment  was  rendered. 

The  petition  upon  which  the  judgment  was  rendered  is  sufficient  in 
every  respect,  and  the  notes  and  deed  of  trust  upon  which  the  suit  was 
based  were  produced  in  evidence  upon  the  trial  of  the  case. 

On  July  17,  1909,  defendant  in  error  caused  an  order  of  sale  to  b6 


598  Texas  Civil  Appeals  Reports,  Vol.  62.      [November, 

.issued  upon  said  judgment,  and  on  August  14,  1909,  same  was  levied 
upon  the  land  described  in  the  judgment  by  the  sheriff  of  Jefferson 
County,  and  said  land  advertised  for  sale  thereunder  on  September  7, 
1909.  On  September  6,  1909,  plaintiffs  in  error  sued  out  a  writ  of  error 
and  filed  a  supersedeas  bond  which  was  approved  by  the  clerk  of  the 
District  Court  of  Jefferson  County,  and  which  is  in  all  respects  sufficient 
under  the  statute  providing  for  such  bonds.  Proper  citation  in  error 
was  issued  and  served  upon  the  defendant  in  error  on  September  7, 
1909.  After  thus  perfecting  their  appeal  and  suspending  the  execution 
of  the  judgment  of  the  court  below,  plaintiffs  in  error  failed  to  file  any 
assignments  of  error  and  took  no  steps  in  the  matter  of  having  a  tran- 
script prepared  and  sent  up  to  this  court.  On  November  21,  1909,  de- 
fendant in  error  applied  for  a  transcript  which  was  properly  made  up 
and  delivered  to  him  and  was  filed  bv  him  in  this  court  on  November  27, 
1909.  Plaintiffs  in  error  have  filed  no  briefs  in  this  court.  Defendant 
in  error  has  filed  briefs  and  asks  that  the  judgment  of  the  court  below 
be  affirmed  with  ten  per  cent  damages  for  delay. 

We  have  examined  the  record  and  find  no  irregularity  of  any  kind  in 
the  proceedings.  The  cause  of  action  alleged  by  plaintiff  in  the  court 
below  is  fully  sustained  by  the  evidence  appearing  in  the  statement  of 
facts  brought  up  with  the  record,  and  the  judgment  conforms  with  the 
pleading  and  evidence.  Upon  this  state  of  the  record  it  is  apparent  that 
the  writ  of  error  was  sued  out  solelv  for  delav,  and  defendant  in  error 
is  entitled  to  have  the  judgment  of  the  court  below  affirmed  with  ten 
per  cent  damages.  Sayles'  Civil  Statutes,  art.  1024 ;  Grier  v.  Powell,  14 
Texas,  321;  Marx  v.  Brown,  42  Texas,  111;  Granberry  v.  Mussman,  90 
S.  W.,  533. 

Defendant  in  error  had  the  right  under  the  rules  to  have  the  transcript 
brought  up  (rule  95  for  District  and  County  Courts,  102  Texas,  37), 
and  while  he  may  have  left  the  bringing  up  of  the  transcript  to  plain- 
tiffs in  error  and  in  case  they  failed  to  prosecute  their  writ  of  error  by 
filing  the  transcript  in  the  time  required  by  the  statute,  have  sought  and 
obtained  an  affirmance  on  certificate  and  thus  prevented  a  large  part  of 
the  delay  caused  him  in  the  enforcement  of  his  judgment,  he  was  not 
required  to  take  this  course.  The  suing  out  of  the  writ  of  error  without 
probable  ground  of  error  and  the  filing  of  a  supersedeas  bond  by  plain- 
tiffs in  error,  thereby  suspending  the  execution  of  the  judgment,  having 
been  done  for  the  sole  purpose  of  delay,  defendant  in  error  became  en- 
titled to  his  damages,  and  the  fact  that  he  might  by  a  different  proceed- 
ing have  secured  a  more  prompt  enforcement  of  his  judgment  can  not 
dofeat  his  right  to  recover  the  damages  awarded  him  by  the  statute  for 
the  misuse  by  plaintiffs  in  error  of  their  right  of  appeal. 

Damages  for  delay  could  be  awarded  on  a  motion  to  affirm  on  cer- 
tificate, but  in  such  case  the  entire  record  should  be  brought  up.  If  a 
transcript  of  the  entire  proceedings  is  not  brought  up,  the  appellate 
court  can  not  know  that  the  appeal  is  taken  merely  for  delay,  and  in 
such  case  could  not  affirm  the  judgment  of  the  court  below  with  damages. 
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The  motion  of  the  defendant  in  error  is  granted  and  the  judgment 
of  the  court  below  is  affirmed  with  ten  per  cent  damages  for  delay. 

Affirmed. 


Robert  Davies  v.  Texas  Central  Railroad  Company  ex  al. 

Decided  November  9,  1910. 

1 . — Beceiver — Parties. 

The  receiver  of  a  railway  is  neither  a  necessary  nor  a  proper  party  to  an 
action  against  the  company  for  damages  accruing  before  his  appointment  and 
not  involving  the  property  in  his  possession. 

2. — Limitation — Carrier — Trespass — Conversion. 

If  a  railway  company  was  guilty  of  acts  which  constituted  trespass  to  or 
conversion  of  property  committed  to  it  as  a  carrier,  limitation  would  not  run 
against  the  shipper's  action  therefor  while  he  was  ignorant  of  such  wrongful 
acts  and  excused  from  diligence  to  ascertain  them  by  the  company's  conceal' 
ment  of  the  facts  and  promises  to  search  for  and  deliver  the  property  to  him. 

3. — Limitation — Trespass  or  Conversion  of  Property. 

The  statute  of  limitation  of  two  years  was  applicable  to  an  action  against 
a  railway  for  failure  to  deliver  property  shipped  under  a  written  contract  only 
where  such  action  was  for  trespass  to  or  conversion  of  such  property.  Rev. 
Stats.,  art.  3354. 

4. — Same — Trespass   Defined. 

Trespass  must  consist  in  some  act  done  which  amounts  to  a  transgression 
of  the  rights  of  another  as  to  his  person  or  property.  It  does  not  arise  from 
mere  omission  to  do  a  duty  owing  to  another. 

5. — Same — Conversion  Defined. 

Mere  delay  by  a  carrier  to  deliver  the  property  according  to  contract  will 
not  constitute  a  conversion  until  there  is  a  demand  and  refusal  of  its  delivery. 

6. — Cases  Distinguished. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clemmons,  19  Texas  Civ.  App.,  452:  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Roemer,  1  Texas  Civ.  App.,  191;  and  Fort  Worth 
&  D.  C.  Ry.  Co.  v.  McAnulty,  7  Texas  Civ.  App.,  321,  distinguished. 


7. — Limitation — Carrier — Failure  to  Deliver  Goods. 

An  action  against  a  railway  for  mere  failure  to  deliver  goods  transported 
by  it  in  accordance  with  a  written  contract  of  carriage  with  plaintiff,  without 
allegation  of  trespass  to  or  conversion  of  the  goods,  is  an  "action  for  debt, 
where  the  indebtedness  is  evidenced  by  or  founded  upon  any  contract  in  writ- 
ing," and  is  governed  by  section  1,  article  3356,  Revised  Statutes,  and  not  barred 
by  limitation  if  brought  within  four  years. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Jno.  W.  Davis,  for  appellant. — When  the  carrier  entered  into  the  writ- 
ten contract  of  carriage  of  appellant's  cotton,  by  reason  thereof  it  owed 
appellant  a  contractual  duty  to  deliver,  as  well  as  general  duty,  such  as 
it  owed  to  the  public  generally,  and  if  said  cotton  was  not  delivered,  but 
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lost  by  the  carrier,  theTe  was  a  breach  of  the  contract  for  which  appel- 
lant has  a  right  of  action,  and  when  said  action  is  so  framed  as  to  base 
it  on  the  breach  of  contract,  and  not  ex  delicto,  then  four  years  and  not 
two  years  Statute  of  Limitations  would  apply.  Millington  v.  T.  &  F. 
Ry.  Co.,  2  App.  C.  C.  (Willson),  sec.  171 ;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Wat- 
son, 1  App.  C.  C.  (White  &  W.),  sec.  815;  A.  G.  S.  R.  Co.  v.  Eichofer, 
100  Ala.,  224;  Patterson  v.  Augusta,  etc.,  Ry.  Co.,  94  Ga.,  140;  111.  Cen. 
Ry.  Co.  v.  Johnson,  34  111.,  389 ;  Cobb  v.  111."  Cen.  Ry.  Co.,  38  Iowa,  601 ; 
Blakeley  v.  Le  Due,  22  Minn.,  476 ;  Louisville  &  N.  Ry.  Co.  v.  Neil,  79 
Tenn.,  270 ;  25th  Cyc,  1033 ;  Nashville  C.  &  St.  L.  Ry.  Co.  v.  Parker, 
27  So.,  323;  Southern  Ry.  Co.  v.  Rosenberg,  30  So.,  32;  K.  C.  M.  & 
B.  R.  Co.  v.  Spann,  40  So.,  83;  Summerfield  v.  St.  L.  T.  Co.,  84  S. 
W.,  172. 

Appellants  action  is  one  founded  upon  a  contract  in  writing  and 
damages  for  the  breach  thereof,  and  whilst  the  suit  is  not  technically  an 
action  of  debt  or  an  action  to  recover  a  debt,  it  is  an  action  to  recover  a 
sum  of  money,  technically  damages,  founded  on  the  breach  of  a  contract 
in  writing  for  the  delivery  of  specific  property,  and  is  therefore  con- 
trolled by  the  first  clause  of  art.  3356,  namely,  "actions  for  debt  where 
the  indebtedness  is  evidenced  by  or  founded  upon  any  contract  in  writing/' 
and  is  not  barred  until  four  years  after  the  cause  of  action  arises.  Robin- 
son v.  Varnell,  16  Texas,  389;  Trube  v.  Montgomery,  27  S.  W.,  19; 
Texas  W.  Ry.  Co.  v.  Gentry,  69  Texas,  625 ;  25th  Cyc,  1038. 

.When  appellee  Texas  Central  Railroad  Company  executed  and  de- 
livered to  appellant  its  bill  of  lading  and  required  appellant  to  sign  ac- 
ceptance to  same,  said  bill  of  lading  was  both  a  receipt  for  the  goods  as 
well  as  a  contract  in  writing  to  transport  them.  E.  L.  &  R.  R.  Co.  v. 
Hall,  64  Texas,  620;  Moore  on  Carriers,  page  143;  Schloss  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  85  Texas,  602. 

The  petition  of  appellant  does  not  make  the  case  an  action  "of  trespass 
or  injury  done  to  the  estate  or  the  property  of  another."  Therefore, 
section  1  of  the  two  years'  statute  of  limitations,  art.  3354,  does  not 
apply  to  the  case ;  but  the  petition  makes  the  wrong  consist  in  the  negli- 
gent omission  by  appellees  to  do  an  act  which  they  had  contracted  to 
do  and  which  is  not  a  trespass  under  said  article.  Ricker,  Lee  &  Co.  v. 
Shoemaker,  81  Texas,  22;  Connor  v.  Saunders,  81  Texas,  637;  Austin 
v.  Cameron,  83  Texas,  353. 

Under  the  allegations  of  plaintiff's  petition  it  can  not  be  held  that 
the  suit  is  for  the  conversion  of  appellant's  property,  and  therefore  the 
suit  is  not  controlled  by  the  statute  of  two  years'  limitations,  sec.  2,  art. 
3354,  of  the  Revised  Statutes.  Direct  Nav.  Co.  v.  Davidson,  32  Texas 
Civ.  App.,  492 ;  Moore  on  Carriers,  pp.  2,  211-217;  Johnson  v.  Parker,  1st 
White  &  W.  C.  C,  sec.  283 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Tyler,  81  S.  W., 
826;  Luter  v.  Hutchinson,  30  Texas  Civ.  App.,  511;  Texas  W.  Co.  v. 
Kvser.  63  S.  W.,  913;  Mutual  L.  Ins.  Co.  v.  Garland,  23  Texas  Civ. 
App.,  380. 

The  receiver  holding  all  of  its  property,  is  not  only  a  proper  but  a 
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necessary  party  to  the  suit  against  the  railroad  for  which  he  stands  as 
the  representative.  Revised  Statutes,  art.  1483;  McNulta  v.  Lockridge, 
141  U.  S.,  329-331;  Howe  v.  Harding,  76  Texas,  17;  Frankel  v.  Jack- 
son, 30  Fed.,  398 ;  S.  A.  &  A.  P.  R.  R.  Co.  v.  Ruby,  80  Texas,  172 ;  Dallas 
C.  T.  Ry.  Co.  v.  Hurley,  10  Texas  Civ.  App.,  246 ;  I.  &  G.  N.  R.  R.  Co.  v. 
Ormond,  57  Texas  Civ.  App.,  79. 

King  &  Morris  and  Baker  &  Baker,  for  appellee  Freeman,  receiver. — 
Thomas  J.  Freeman,  receiver,  was  neither  a  necessary  or  proper  party 
to  this  cause  for  the  reason  that  appellant's  cause  of  action  acrued  be- 
fore the  International  &  Great  Northern  Railroad  Company  went  into 
the  hands  of  Thomas  J.  Freeman,  receiver.  City  Water  Co.  v.  State,  88 
Texas,  603;  Railway  Co.  v.  Leflin,  83  Fed.,  93;  Baker  v.  Gardner,  124 
X.  Y.,  334 ;  Finance  Co.  v.  Railway  Co.,  46  Fed.,  508. 

.  J.  A .  Kibhr ;  for  appellee  Texas  Cent.  R.  Co.— The  cause  of  action 
asserted  by  appellant  being  for  the  value  of  certain  cotton  lost  in  ship- 
ment, should  have  been  begun  and  prosecuted  within  two  years  after 
the  same  accrued,  under  sec.  1  of  art.  3203,  Rev.  Stats.,  and  it  appear- 
ing from  the  face  of  plaintiff's  second  amended  original  petition  upon 
which  he  went  to  trial  that  this  had  not  been  done,  the  trial  court  prop- 
erly held  that  the  cause  of  action  was  barred  by  limitation  of  two  years. 
Art.  3203,  sec.  1,  Rev.  Stats. ;  Ft.  W.  &  D.  C.  Ry.  Co.  v.  McAnulty,  7 
Texas  Civ.  App.,  321 ;  G.?  H.  &  S.  A.  Ry.  Co.  v.  demons,  19  Texas  Civ. 
App.,  452;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Roemer,  1  Texas  Civ.  App.,  191. 

JENKINS.  Associate  Justice.— Appellant  filed  this  suit  on  Sep- 
tember 3,  1908,  as  surviving  partner  of  Thomas  Taylor  &  Co.,  against 
the  T.  C.  R.  R.  Co.,  the  I.  &  G.  N.  R.  R.  Co.,  and  T.  J.  Freeman,  as  re- 
ceiver of  said  last  mentioned  company,  alleging  that  on  November  23, 
1905,  said  Taylor  &  Company  entered  into  a  written  contract  with  the 
T.  C.  R.  R.  Co.  for  the  transportation  of  235  bales  of  cotton  from  Hico, 
Texas,  to  Galveston,  Texas,  and  the  failure  to  deliver  12  bales  of  said 
cotton.  By  proper  allegations  it  is  shown  that  the  I.  &  G.  N.  R.  R.  Co. 
is  the  connecting  carrier,  and  that  T.  J.  Freeman  is  the  receiver  of  said 

last  mentioned  road. 

Freeman  excepted  to  said  petition  as  not  showing  that  he  was  either 
a  necessary  or  proper  party,  which  exception  was  sustained  by  the  court. 

All  of  the  defendants  excepted  to  the  petition  as  showing  that  plain- 
tiff's cause  of  action  was  barred  bv  the  two  years  statute  of  limitations. 
These  exceptions  were  also  sustained. 

As  touching  the  liability  of  the  receiver,  it  is  alleged  that  said  re- 
ceiver was  appointed  in  February,  1908,  and  it  is  not  alleged  that  said 
cotton,  or  any  party  thereof,  ever  came  into* his  possession  or'  into  the 
possession  of  said  I.*  &  G.  N.  Ry.  Co.  after  that  date. 

As  regards  the  statutes  of  limitation,  appellant  does  not  charge  either 
of  the  appellees  with  doing  any  injury  to  his  property  or  with  detaining 
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or  converting  his  property,  unless  the  charge  of  failure  to  transport  and 
deliver  said  cotton  in  accordance  with  the  terms  of  the  written  contract, 
constitutes  such  charge ;  he  does  not  charge  either  of  them  with  failure  to 
discharge  any  duty  which  they  owed  as  common  carriers;  he  does  not 
allege  any  demand  for  his  cotton  or  for  pay  therefor ;  he  does  not  allege 
anything  which  would  indicate  a  refusal  by  appellees  or  either  of  them, 
to  find  said  cotton  and  deliver  the  same  prior  to  February  2,  1908,  at 
which  time  he  alleges  that  the  T.  C.  R.  R.  Co.  said  they  would  not 
further  consider  the  matter  of  finding  and  delivering  said  cotton,  or  of 
paying  for  the  same  if  it  had  lost  it,  unless  the  allegations  amount  to  a 
charge  of  conversion  on  January  1,  1907;  he  does  not  allege  that  said 
cotton  is  now  or  has  ever  been  lost.  He  simply  alleges  the  written  con- 
tract and  the  breach  thereof  bv  the  failure  to  deliver  said  12  bales  of 
cotton,  to  his  damage  $874.50,  which  he  alleges  to  be  the  value  of  the 
same,  and  sues  for  the  recovery  of  said  cotton  or  its  value.  In  regard 
to  said  written  contract,  he  alleges  that  the  same  is  what  is  commonly 
called  a  bill  of  lading;  that  same  was  in  writing,  and  was  signed  by 
the  T.  C.  R.  R.  Co.  and  by  Thomas  Taylor  &  Co.  having  endorsed  thereon 
the  following:  "Terms  and  conditions  of  this  bill  of  lading  are  under- 
stood and  accepted"  (signed)  Thos.  Taylor  &  Co.  It  is  alleged  that  had 
said  cotton  been  transported  in  reasonable  time,  it  should  have  reached 
Galveston  during  the  months  of  January  or  February,  1906. 

Appellant  further  alleges  that  it  has  been  the  universal  custom  be- 
tween the  shippers  of  cotton  in  Texas  and  carriers  of  the  same,  when 
there  has  been  a  failure  to  promptly  deliver  cotton,  that  such  failure 
should  be  made  known  to  the  carrier,  or  carriers,  and  that  they  be  given 
a  reasonable  time  to  find  such  cotton,  if  they  can  do  so,  and  if  not,  where 
the  same  has  been  carried  over  two  or  more  lines,  to  ascertain  which  of 
said  lines  is  responsible  for  the  loss  of  such  cotton,  and  for  the  carrier 
in  fault  to  pay  for  the  same;  that  this  custom  was  known  to  appellees 
and  acted  upon  by  them  in  this:  That  appellant  entered  into  corre- 
spondence with  appellees  in  reference  to  said  cotton,  and  that  they  prom- 
ised him  repeatedly  in  writing  up  to  January  1,  1907,  that  they  would 
take  up  said  matter  and  see  if  said  cotton  could  be  found,  and  if  not 
found,  to  pay  appellant  his  reasonable  damages  for  the  breach  of  the 
contract  of  shipment. 

1.  We  hold  that  the  court  did  not  err  in  holding  that  T.  J.  Freeman 
was  not  shown  by  the  allegations  of  appellant's  petition  to  be  either  a 
necessary  or  proper  party  to  this  suit. 

2.  We  hold  that  if  the  failure  to  deliver  said  cotton  within  a  reason- 
able time  gave  the  appellant  a  cause  of  "action  for  trespass  for  injury 
done  to  his  estate  or  property/'  or  an  "action  for  detaining  his  personal 
property  and  converting  the  same  to  their  own  use"  (Rev.  Stats.,  art. 
3354,  sees.  1  and  2),  stilt  the  statute  of  limitations  did  not  run  under 
the  allegations  of  appellant's  petition  prior  to  January  1,  1907,  if  indeed 
it  ran  prior  to  February  3,  1908.  Appellees  may  in  fact  have  converted 
appellant's  cotton  on  January  1,  190(5,  or  prior  thereto,  but  if  they  in- 
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tentionally  concealed  such  fact  from  appellant,  and  led  him  to  believe 
otherwise,  they  will  be  estopped  from  asserting  such  conversion  until 
such  fact  became  known  to  appellant;  and  he  will  be  excused  from  the 
exercise  of  diligence  to  ascertain  such  fact  as  long  as  they  lulled  him  into 
fancied  security  by  their  promise  to  search  for  said  cotton  and  deliver 
the  same  to  him.  It  is  an  ancient  maxim  of  the  law  that  no  one  will 
be  allowed  to  take  advantage  of  his  own  wrong. 

3.  If  the  holding  of  the  trial  court  that  appellant's  cause  of  action 
as  set  forth  in  his  petition  was  barred  by  the  two  years  statute  of  limi- 
tation can  be  sustained,  it  must  be. upon  the  theory  that  his  cause  of  ac- 
tion was  either  "an  action  of  trespass  for  injury  done  to  the  estate  or 
property  of  another,"  or  "for  detaining  the  personal  property  of  an- 
other and  converting  such  personal  property  to  one's  own  use."  No 
other  provision  of  the  two  years  statute  can  possibly  apply  to  the  facts 
as  alleged  herein.     (Rev.  Stats.,  art.  3354.) 

4.  Is  the  failure  of  appellees  to  transport  and  deliver  appellant's 
cotton,  as  alleged  by  him,  a  "trespass"  upon  his  property?  We  concede 
that  "trespass,"  as  used  in  this  statute,  is  not  to  be  given  that  restricted 
or  technical  meaning  which  implies  the  use  of  force  or  violence,  but  is 
to  be  given  that  broader  meaning  which  includes  all  tortious  acts;  "every 
act  done  which  amounts  to  a  transgression  of  the  rights  of  another  as 
to  his  person  or  property."  Bear  Bros.  &  Hirsh  v.  Marx  &  Kempner, 
63  Texas,  302.  Still,  in  order  to  constitute  a  trespass,  there  must  be 
some  act  done,  and  not  the  mere  failure  to  perform  an  act  which  one 
in  duty  owes  to  another.  Trespass  does  not  arise  "from  the  mere  omis- 
sion to  do  a  duty."  Ricker,  Lee  &  Co.  v.  Shoemaker,  83  Texas,  26; 
Austin  v.  Cameron  &  Co.,  83  Texas,  353.  "It  must  be  an  act  committed, 
as  contradistinguished  from  an  act  omitted."  Connor  v.  Saunders,  81 
Texas,  637,  17  S.  W.,  237.  "Trespass  to  personal  property  is  an  active 
aggression  on  a  right  of  property."  Weller  v.  Hanover,  95  Fed.,  243. 
Where  through  the  negligence  of  the  employes  of  a  railroad  company 
a  mule  was  run  over  and  killed,  this  was  trespass;  where  through  such 
negligence  goods  were  left  exposed  to  the  weather,  and  suffered  damage, 
this  was  not  trespass.  In  the  one  instance,  through  negligence  an  act 
was  committed;  in  the  other  instance,  through  negligence,  an  act  was 
omitted  which  should  have  been  performed.  Castille  v.  Caffery  C.  R.  & 
R.  Co.,  19  So.,  333,  48  La.  Ann.,  322. 

5.  Do  the  acts  of  appellees,  as  alleged  in  appellant's  petition,  con- 
stitute a  "conversion"  prior  to  January  1,  1907?  We  think  not.  No 
direct  charge  of  conversion  is  made,  nor  in  our  opinion  is  there  any 
allegation  that  is  tantamount  to  a  charge  of  conversion.  A  very  long 
delay  in  the  delivery  of  the  cotton  is  shown;  but  no  delay  in  delivering, 
so  long  as  the  carrier  safely  keeps  the  property,  will  amount  to  a  con- 
version; but  under  such  circumstances,  there  must  be  a  demand  and  a 
refusal  to  deliver,  in  order  to  constitute  a  conversion.  Moore  on  Carriers, 
214;  St.  Louis  S.  W.  Ry.  Co.  v.  Tyler  Coffin  Co.,  81  S.  W.,  827.  The 
possession  must  be  adverse.     Texarkana  Water  Co.  v.  Kiser,  63  S.  W., 
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913.  "A  carrier  of  goods  is  a  bailee/'  Moore  on  Carriers,  2.  "To  con- 
stitute a  conversion  of  property  by  a  bailee,  there  must  be  such  an  in- 
tention of  deviation  from  the  contract  as  would  be  tantamount  to  an 
assertion  of  right  or  dominion  over  the  property,  inconsistent  with  the 
bailor's  right  of  ownership."  Direct  Navigation  Co.  v.  Davidson,  32 
Texas  Civ.  App.,  492;  Moore  on  Carriers,  211-213.  A  conversion  im- 
plies a  wrongful  act;  a  mere  non-delivery  will  not  constitute  a  conver- 
sion.   Moore  on  Carriers,  216-217. 

6.  The  action  of  the  court  in  sustaining  appellees'  exception,  and 
thereby  holding  that  appellant's  cause  of  action  was  subject  to  the  two 
years  statute  of  limitation,  was  doubtless  based  on  the  case  of  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Clemmons,  19  Texas  Civ.  App.,  452,  47  S.  W„  731. 
The  conclusion  reached  in  that  case  that  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  two  years  may  have  been  correct  under  the 
pleadings  therein;  it  certainly  was  as  to  the  major  portion  of  the  alleged 
cause  of  action,  towit,  $1000,  for  mental  suffering.  Mental  suffering 
must  be  classed  as  an  injury  to  the  person,  and  consequently  falls  under 
the  ban  of  the  two  years  statute  of  limitation.  Martin  v.  Western  U. 
Tel.  Co.,  6  Texas  Civ.  App.,  619,  26  S.  W.,  137.  It  may  be  that  under 
the  allegations  in  the  Coleman  case,  the  contract  of  shipment  was  set 
out,  not  as  the  basis  of  plaintiff's  cause  of  action,  but  only  as  matter  of 
inducement. 

In  the  case  of  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Roemer,  1  Texas  Civ. 
App.,  191,  20  S.  W.,  843,  cited  in  the  Coleman  case,  the  plaintiff  alleged 
the  purchase  of  a  ticket  by  him,  which  is  evidence  of  a  contract  for 
carriage  of  a  passenger.  But  Chief  Justice  Fisher,  referring  to  this 
allegation,  says  that  the  contract  mentioned  in  the  pleadings  is  mere 
matter  of  inducement  to  show  the  tortious  act  of  the  railway  company, 
and  hence  the  action  was  one  founded  on  tort,  and  not  on  contract.  *  In 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  McAnulty,  7  Texas  Civ.  App.,  321,  26 
S.  W.,  417,  no  mention  is  made  of  a  bill  of  sale,  but  acts  of  violence 
against  plaintiff's  property  are  alleged,  and  it  is  alleged  that  such  acts 
were  committed  wilfully  and  recklessly,  and  with  an  evil  intent.  The 
decision  in  that  case,  as  well  as  that  in  the  Roemer  case,  supra,  can  have 
no  application  to  the  facts  as  alleged  in  this  case. 

7.  But  if  the  learned  court  that  decided  the  demons  case,  supra, 
meant  to  assert  that  a  suit  against  a  carrier  for  failure  to  deliver  goods 
is,  in  all  cases,  necessarily  barred  by  the  two  j-ears  statute  of  limitations, 
we  beg  to  dissent  from  such  view  of  the  law.  A  bill  of  lading  may  or 
may  not  impose  some  duty  which  does  not  arise  under  the  common  law. 
But  whether  it  does*  or  does  not  in  any  particular  case,  when  the  parties 
thereto  reduce  the  implied  contract  to  writing,  it  becomes  a  written 
contract  and  supersedes  the  implied  contract  which  otherwise  would 
have  existed  from  the  acts  of  the  parties,  and  a  breach  thereof  is  a  breach 
of  a  written  and  not  of  a  parol  or  implied  contract.  "A  bill  of  lading 
is  a  contract  entered  into  by  the  parties  and  is  equally  binding  on  both." 
Schloss  v.  Atchison,  T.  &  S*.  F.  Ry.  Co.,  85  Texas,  602.    Being  a  written 
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contract,  the  four  years  statute  will  govern.  In  Cyc,  which  we  find 
usually  correct,  the  statement  is  made  without  qualification:  Viewed 
with  reference  to  the  statute  of  limitations,  an  action  against  a  carrier 
for  injury  resulting  from  a  breach  of  contract  for  safe  carriage,  is  one 
of  contract  and  not  of  tort,  and  is  therefore  governed  by  the  statute 
fixing  the  period  within  which  actions  for  breach  of  contract  may  be 
brought."  25  Cyc,  p.  1033,  sec.  3.  This  statement  of  law  is  supported 
by  reason  and  by  authority.  Millington  v.  Texas  &  P.  By,  Co.,  2  App. 
C.  C.  (Willson)*  sec.  176;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Watson,  1 
W.  &  W.,  sec.  815;  Bobinson  v.  Varnell,  16  Texas,  389;  Trube  v.  Mont- 
gomery, 7  Texas  Civ.  App.,  557,  27  S.  W.,  20 ;  O'Connor  v.  Koch,  9  Texas 
Civ.  App.,  586,  29  S.  W.,  401. 

7.  We  hold  that  appellant's  cause  of  action,  as  set  forth  in  his  pe- 
tition, is  governed  by  sec.  1,  art.  3356,  Bev.  Stats.,  which  declares  that 
"actions  for  debt,  where  the  indebtedness  is  evidenced  by  or  founded 
upon  any  contract  in  writing/'  may  be  brought  in  four  years.  Bobinson 
v.  Varnell,  supra,  was  a  suit  for  the  hire  of  a  slave  and  for  the  value  of 
said  slave,  based  upon  a  written  contract  which  provided  that  said  slave 
should  be  returned  at  the  expiration  of  the  term  of  hiring.  The  court 
speaking  through  Judge  Wheeler,  said :  "It  is  admitted  that  the  action 
is  founded  on  a  contract  in  writing,  but  it  is  insisted  that  the  limitation 
of  four  years  does  not  apply,  because  it  is  not  an  action  for  debt."  After 
a  full  discussion,  the  whole  matter  is  summed  up  in  the  following 
language:  "The  more  reasonable  construction,  and  that  which  best 
harmonizes  with  the  general  provisions  and  policy  of  the  statute  is,  we 
think,  to  consider  the  terms  'action  of  debt  grounded  on  any  contract  in 
writing'  as  including  all  suits  brought  to  recover  money  for  the  breach 
of  a  contract  in  writing,  without  regard  to  the  technical  distinction  be- 
tween debt  and  damages." 

For  the  error  committed  in  sustaining  the  plea  of  two  years  statute 
of  limitations,  this  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 
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Decided  November  9,  1910. 

1. — Trial — Exclusion  of  Testimony — Harmless  Error. 

Any  error  in  excluding  a  particular  statement  of  a  witness  is  rendered 
harmless  when  the  witness  practically  makes  the  same  statement  in  other  por- 
tions of  his  testimony, 

2. — Damage  to  Property — Estimate  by  Comparison. 

The  issue  being  whether  or  not  a  certain  property  was  damaged  by  the 
construction  and  operation  of  a  railroad  nearby,  an  estimate  based  upon  the 
effect  of  the  road  upon  other  property  nearby  but  of  a  different  character, 
would  not  be  competent  evidence. 

8. — Trial — Improper  Evidence — Harmless  Error. 

The  admission  of  improper  testimony  is  not  cause  for  reversal  when,  in 
view  of  other  evidence  in  the  case  and  the  amount  of  the  verdict,  it  is  evident 
the  appellant  was  not  prejudiced  thereby. 
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4. — Nuisance — Damage  to  Property — Opinion  of  Witness. 

The  opinion  of  a  witness  as  to  the  depreciation  of  property  by  the  construc- 
tion of  a  nearby  nuisance,  involves  a  mixed  question  of  law  and  fact,  and  is, 
therefore^   incompetent  testimony. 

5. — Practice — Objection  to  Testimony — Cross-examination — Waiver. 

By  cross-examining  a  witness  and  causing  him  to  repeat  testimony  objected 
to  on  direct  examination,  a  party  waives  his  objection  thereto. 

6. — Nuisance — Railroad — Joint  Use — Exclusive  Liability  of  Owner. 

Where  the  testimony  fails  to  show  any  joint  responsibility  for  the  con- 
struction of  a  railroad,  but  shows  that  one  party  constructed  and  owned  it  and 
let  or  leased  to  other  railroads  the  privilege  of  operating  trains  over  it,  and 
does  not  show  any  joint  operation  of  such  trains,  none  but  the  party  construct- 
ing and  owning  the  road  can  be  held  responsible  for  damages  to  adjacent  prop- 
erty. The  companies  contracting  for  the  use  and  actually  using  the  road  could 
not  be  held  liable  for  any  damages  except  those  resulting  from  the  operation  of 
their  respective  trains. 

7. — Appeal — Partial  Affirmance — Practice. 

Where  a  cause  of  action  against  one  defendant  is  separable  from  that 
against  other  defendants  it  may  be  affirmed  as  to  one  and  reversed  and  re- 
manded as  to  others. 

Appeal  from  the  Eleventh  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Chas/  E.  Ashe. 

Andrews,  Ball  &  Streetman,  for  appellants. — The  market  value  of 
property  in  the  immediate  vicinity  and  similarly  situated  to  the  prop- 
erty in  question  just  before  and  just  after  the  acts  complained  of,  wa8 
admissible  as  evidence  in  arriving  at  the  market  value  of  the  land  in 
controversy  at  such  time.  Sullivan  v.  M.  K.  &  T.  Rv.,  29  Texas  Civ. 
App.,  429"  (68  S.  W.,  745) ;  St.  L.  S.  W.  Ry.  v.  Hughes,  73  S.  W. 
976  (application  for  writ  of  error  dismissed  by  Supreme  Court) ;  Wash- 
burn v.  Railway,  18  N.  W.,  328  (Wis.) ;  Seattle  &  Montana  Ry.  v.  Gil- 
christ, 30  Pac,  738  (Wash.) ;  Concordia  Cemetery  v.  Railway,  12  X.  E., 
536  (111.) ;  St.  Louis,  etc.,  Ry.  v.  Clark,  121  Mo.,  169,  25  S.  W.,  192, 
906;  Baltimore  Ry.  Co.  v.  Sattler,  59  Atl.,  654  (Md.). 

The  court  erred  in  permitting  the  witness  for  the  plaintiff,  E.  C. 
Crawford,  to  testify  in  answer  to  the  inquiry  of  him  by  the  attorney  for 
plaintiff  about  how  much,  in  his  opinion,  plaintiff's  property  had  de- 
teriorated, over  the  objection  of  defendants  that  the  inquiry  of  plaintiff's 
counsel  called  for  the  witness'  opinion  and  conclusion,  that  he  thought 
plaintiff's  property  had  deteriorated  about  one-half.  Gainesville,  H.  & 
W.  Ry.  Co.  v.  Hall,  78  Texas,  175;  International  &  G.  N.  Rv.  Co.  v. 
Fickey,  125  S.  W.,  327;  Houston  &  T.  C.  Ry.  v.  Roberts,  108  S."  W.,  808 
(Texas  Sup.) ;  Bell  Countv  v.  Flint,  91  S."  W.,  329;  Bover  &  Lucas  v. 
Rv.,  72  S.  W.,  1038. 

It  was  error  for  the  court  to  allow  the  witness.  E.  C.  Crawford,  to 
testify,  over  defendant's  objection,  that,  in  his  opinion,  the  acts  com- 
plained of  deteriorated  the  value  of  the  plaintiff's  property.  Same  au- 
thorities. 

Testimony  as  to  the  value  of  particular  real  property,  or  as  to  the  de- 
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preciation  in  the  value  of  such  property,  is  inadmissible  where  it  appears 
that  such  testimony  is  based  upon  facts  existing  elsewhere,  and  not  in 
the  immediate  vicinity  of  the  property  in  question.  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Dunman,  85  Texas,  176;  Houston  &  T.  C.  Ry.  Co.  v.  Smith, 
46  S.  W..  1046;  Texas  &  1ST.  0.  Ry.  v.  Smith,  35  Texas  Civ.  App.,  353; 
Gulf,  C,  etc..  Ry.  Co.  v.  Staton,  49  S.  W.,  277 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Maetze,  2  Texas  Civ.  App.,  556 ;  Wigmore  on  Evidence,  sec.  718. 

Where  there  is  no  evidence  that  the  damages  as  a  whole  are  the  result 
of  joint  action  or  concert  of  action  between  two  or  more  defendants,  it 
is  error  for  the  court  to  render  a  joint  and  several  judgment  against  the 
defendants  for  the  total  amount  of  said  damage. 

TF.  J.  Howard,  for  appellee.    * 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  brought  by 
appellee  against  the  Trinity  &  Brazos  Valley  Railway  Company,  the 
Houston  Belt  &  Terminal  Railway  Company,  the  Beaumont,  Sour  Lake 
&  Western  Railway  Company,  the  Houston  East  &  West  Texas  Railway 
Company  and  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  alleged 
to  have  accrued  by  depreciation  in  the  market  value  of  lots  10,  11  and 
12  in  block  101,  in  the  Noble  Addition  to  the  Citv  of  Houston,  on  ac- 
count  of  the  construction  of  the  track  of  the  Houston  Belt  &  Terminal 
Railway  near  his  residence  and  the  operation  of  trains  thereon.  It  was 
alleged  that  the  line  of  railwav  was  used  bv  all  of  the  railroad  com- 
panies  named  for  the  operation  of  their  trains.  Before  the  trial  the 
cause  was  dismissed  as  to  the  Gulf,  Colorado  &  Santa  Fe  Railwav  Com- 
pany  and  the  Houston  East  &  West  Texas  Railway  Company,  and  upon 
a  trial  before  a  jury,  a  verdict  and  judgment  for  $750  was  returned 
against  the  other  three  companies,  and  they  have  prosecuted  this  appeal. 

The  first  and  second  assignments  of  error  are  based  upon  the  refusal 
of  the  trial  court  to  permit  D.  R.  Beatty,  a  witness  for  appellants,  to 
testifv  that  the  market  value  of  the  east  one-half  of  block  98,  less  35 
feet  on  the  south  thereof,  with  the  improvements  was  the  same  after  as 
immediately  before  the  construction  of  the  road  and  the  operation  of 
trains  over  it,  said  block  98  lying  immediately  south  and  next  to  block 
101,  in  which  appellee's  property  was  situated.  However  much  merit 
there  might  be  in  the  contention  that  proof  of  the  value  of  similar  prop- 
erty in  the  vicinity  is  admissible,  there  is  no  predicate  for  claiming  error 
in  this  case,  because  the  witness  testified  practically  to  everything  set 
out  in  the  assignment.  He  stated :  "I  sold  my  half  block  this  last  week 
for  the  same  money  I  offered  it  for  before  the  railroad  was  put  in.  I  am 
talking  about  the  other  half  block  T  just  sold.  I  will  say  that  property 
would  not  have  been  depreciated  in  value  if  there  had  been  a  railroad  a 
half  block  away  from  there  over  which  four  or  five  trains  run  each  day, 
and  those  other  conditions  were  afterwards  placed  right  up  next  to  the 
property." 

The  testimonv  of  the  witness  showed  that  the  same  conditions  did  not 
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surround  his  property  as  that  of  appellee.  The  buildings  of  the  former 
were  small  rent  houses,  the  house  of  the  latter  a  residence  of  the  value 
of  $2200  to  $2400.  The  witness  stated:  "If  a  man  can  afford  to  pay 
$50  or  $75  a  month  for  a  house,  then  he  will  go  away  from  the  railroad ; 
but  a  man  that  pays  $10  or  $15  will  not  pay  any  attention  to  it."  That 
is  to  say,  that  a  man  who  could  afford  to  live  in  a  house  like  appellee's 
would  rent  it  on  account  of  the  proximity  of  the  railroad,  while  those 
compelled  by  poverty  to  live  in  small  cottages  would  endure  the  discom- 
forts by  virtue  of  necessity.  The  witness  also  stated :  "Surely  in  buy- 
ing this  property  for  a  home  this  disturbance  there  would  necessarily 
deter  people  from  buying.  If  I  was  buying  it,  it  would  be  less  valuable 
for  a  home." 

Under  the  authorities  in  this  State  it  was  perhaps  error  to  allow  the 
witness  E.  C.  Crawford  to  be  asked  how  much  he  thought  the  value  of 
appellee's  property  was  depreciated  by  the  construction  and  operation  of 
the  road,  but  in  view  of  the  other  evidence  and  the  amount  of  the  ver- 
dict the  answer  could  not  have  injured  appellants.  All  of  the  testimony 
tended  to  show  that  the  property  was  depreciated  in  value  largely  more 
than  the  sum  found  by  the  jury.  McLaughlin,  a  witness  for  appellee, 
said  the  property  was  worth  $5000  before  the  road  was  built,  and  $2500 
or  $3000  after  the  trains  were  being  operated  over  the  road.  That  evi- 
dence was  not  objected  to.  The  jury  returned  a  verdict  for  $750  which 
shows  that  the  high  estimate  of  neither  of  the  witness  was  regarded. 
In  view  of  the  circumstances  detailed  by  appellee  the  verdict  was  a  very 
light  one. 

Speaking  on  the  same  error  suggested  by  appellants  in  the  assign- 
ment under  consideration,  the  Supreme  Court  in  Gainesville,  H.  &  W. 
Ry.  v.  Hall;  78  Texas,  169,  held  that  the  question  which  called  for  the 
opinion  as  to  depreciation  of  the  value  of  the  property,  involved  a  mixed 
question  of  law  and  fact  and  was  improper.  The  court  held,  however: 
"But  in  so  far  as  the  answer  of  the  plaintiff  was  concerned,  no  harm 
resulted  to  the  defendant.  He  did  not  give  a  direct  .response  to  the 
question,  but  answered  that  the  market  value  of  the  place  was  almost 
totally  destroyed ;  that  without  a  railroad  it  would  be  worth  at  a  low  esti- 
mate $4000,  and  its  value  was  decreased  from  the  causes  enumerated 
from  one-half  to  three-fourths  of  that  amount.  The  result  was  the  same 
as  if  the  witness  had  been  asked  the  value  of  the  property  before  the 
railroad  was  built  and  afterwards,  and  the  cause  of  the  depreciation  in 
value,  if  any,  and  had  answered  it  was  worth  before  the  construction 
$4000,  but  since  the  construction  was  not  worth  more  than  $1000  or 
$2000.  and  the  cauee  of  the  decrease  was  the  noise,  smoke  and  vibration 
caused  by  the  moving  trains."  The  quotation  perfectly  covers  the  ques- 
tion and  answer  in  this  case. 

In  connection  with  the  testimonv  of  Crawford  objected  to  in  the  third, 
fourth  and  fifth  assignments,  it  may  be  stated  that  appellants  have  lost 
any  vantage  ground  they  may  have  held  by  their  objections  to  the  testi- 
monv, bv  their  cross-examination  of  the  witness  in  which  thev  caused  him 
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to  reiterate  substantially  all  of  the  testimony,  even  if  it  were  objection- 
able. By  causing  the  witness  to  repeat  the  testimony  they  waived  all  ob- 
jections to  it.  Eastham  v.  Hunter,  98  Texas,  560;  Sullivan  v.  Fant,  51 
Texas  Civ.  App.,  6  (110  S.  W.,  507). 

The  sixth  assignment  of  error  complains  of  the  admission  in  evidence 
of  a  statement  by  Crawford  that  the  property  of  appellee  was  worth, 
before  the  road  was  built,  the  sum  of  $4500.  If  there  was  any  merit  in 
the  objection  originally,  appellants  could  not  take  advantage  of  it  be- 
cause they  elicited  from  the  witness  on  cross-examination  that  the  lots 
were  worth  about  $1500  and  the  house  about  $3000,  which  would  amount 
to  $4500. 

There  was  ample  testimony  to  show  depreciation  in  value  of  the  prop- 
erty by  the  acts  of  appellants,  at  least  in  the  sum  found  by  the  jury,  and 
the  seventh  assignment  of  error  is  overruled. 

The  uncontradicted  testimony  showed  that  the  road  of  the  Houston 
Belt  &  Terminal  Railway  Company  was  completed  about  January,  1907 ; 
that  it  encircles  the  citv  of  Houston  and  affords  a  terminal  for  other 
roads,  "and  lets  out  on  contract  the  privilege  to  other  lines  of  railway 
of  operating  trains  over  that  belt."  As  stated  by  appellants,  "the  evi- 
dence is  undisputed  that  the  Houston  Belt  &  Terminal  Railroad  con- 
structed this  road,  and  therefore  would  be  responsible  for  such  dam- 
age/' but  there  was  no  effort  made  by  appellee  to  separate  the  damages 
arising  from  construction  and  the  damages  arising  from  operation  of  the 
trains.  All  of  the  appellants  operated  the  trains,  and  the  owner  of  the 
road  would  be  liable  for  the  whole  of  the  damages  arising  from  con- 
struction of  the  road  and  operation  of  trains,  because  it  was  the  active 
agent  in  producing  the  results  arising  from  both  causes.  It  built  the 
road,  it  induced  other  roads  to  use  it.  The  railroad  companies  contract- 
ing for  the  use  and  actually  using  the  road,  could  not  be  held  liable  for 
any  damage  except  those  arising  from  the  operation  of  their  respective 
trains,  because  they  had  nothing  whatever,  so  far  as  the  evidence  shows, 
to  do  with  the  construction  of  the  road  or  the  operation  of  any  except 
their  respective  trains.  The  charge,  however,  renders  each  of  them  re- 
sponsible for  all  the  damages,  not  only  those  arising  from  construction  of 
the  road,  but  of  those  arising  from  the  operation  of  all  trains  run  over 
the  road.  It  would  seem  too  clear  for  argument  that,  where  the  testi- 
mony fails  to  show  any  joint  responsibility  for  the  construction  of  the 
road  but  shows  that  one  party  constructed  it  without  aid  or  assist- 
ance on  the  part  of  the  others,  and  does  not  show  any  joint  operation  of 
trains  over  the  road,  none  but  the  constructing  and  leasing  company  can 
be  responsible  for  all  the  damages.  This  view  of  the  case  does  not  neces- 
sarily require  a  reversal  as  to  all  the  parties,  but  only  as  to  those  that 
merely  operate  trains  on  the  road. 

The  charge  complained  of  in  the  twelfth  assignment  of  error  is  not 
upon  the  weight  of  the  evidence,  but,  on  the  other  hand,  the  charge 
evinces  great  care  upon  the  part  of  the  trial  judge  to  avoid  an  invasion 
Vol.  LXII  Civil-39. 
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of  the  right  of  the  jury  to  pass  upon  the  facts.  The  charge  embodied 
the  law,  and  the  court  did  not  err  in  refusing  a  special  charge  on  the 
same  subject. 

The  charge  complained  of  in  the  fourteenth  assignment  was  not  upon 
the  weight  of  the  evidence,  nor  was  any  part  of  the  evidence  unduly 
emphasized. 

There  can  be  no  question  of  contribution  arise  between  the  owner  of 
the  railroad  and  those  who  contracted  for  the  use  of  it,  and  the  cause 
of  action  as  to  the  one  is  easily  separable  from  that  as  to  the  others,  and 
the  cause  can  be  affirmed  as  to  one  and  reversed  as  to  the  others. 

The  judgment  is  affirmed  as  to  the  Houston  Belt  &  Terminal  Railway 
Company  and  reversed  and  remanded  as  to  the  other  two  appellants. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Houston  &  Texas  Central  Railroad  Company  v.  E.  T.  Barden. 

Decided  November  9,  1910. 

1. — Carrier — Injury  to  Freight — Measure  of  Damage — Pleading. 

Ordinarily  the  measure  of  damage  to  freight  by  negligence  of  a  carrier 
during  transportation  would  be  the  difference  between  the  market  value  of  the 
article  in  the  damaged  condition  at  destination  and  what  that  value  would 
have  been  had  it  not  been  damaged.  Any  facts  which  would  take  a  case  out  of 
this  general  rule  should  be  pleaded. 

2. — Market  Value — Testimony. 

A  witness  who  testified  that  he  was  not  an  expert  in  automobile  values; 
that  he  was  not  engaged  in  buying  or  selling  said  machines;  that  he  could  not 
say  how  much  the  market  value  of  the  automobile  in  question  was  affected  by 
the  damage  to  it  during  transportation,  would  not  be  qualified  to  testify  that 
the  market  value  of  the  said  machine  was  not  materially  affected  by  certain 
injuries  received  during  transportation. 

Appeal  from  the  Sixty-first  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

Baker,  Botts,  Parker  &  Garwood  and  Lane,  Wolters  &  Storey,  for  ap- 
pellant.— Where  personal  property  is  injured  in  transit  and  the  rule  of 
damages  applied  is  the  difference  between  the  market  value  of  the  article 
in  the  condition  in  which  it  was  when  delivered,  and  the  condition  in 
which  it  should  have  been  when  delivered,  the  wholesale  and  not  the  re- 
tail price  of  such  article  should  govern  in  fixing  the  amount  of  damages. 
Wehle  v.  Haviland,  69  N.  Y.,  448;  Starkey  v.  Kelly,  50  N.  Y.,  676; 
Moore  on  Carriers,  p.  400. 

E.  P.  &  Otis  K.  Tfamhhn,  for  appellee. 

NEILL,  Associate  Justice. — Appellee  sued  appellant  and  the  Chi- 
cago, Rock  Island  &  Gulf  Bailway  Company  to  recover  damages  to  an 
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automobile  sustained  in  the  transportation  of  the  same  from  Buffalo, 
New  York,  to  Houston,  Texas.  The  defendants  answered  only  by  a 
general  denial. 

It  was  admitted  on  the  trial  that  the  Houston  &  Texas  Central  Bail- 
road  Company  was  solely  responsible,  if  the  automobile  was  damaged  in 
transit,  and  the  suit  was  dismissed  as  to  its  co-defendant.  The  case  then 
proceeded  to  trial  against  the  appellant,  which  resulted  in  a  verdict  and 
judgment  against  it  for  $1073.68,  with  interest  at  the  rate  of  six  per 
cent  per  annum  from  date  of  the  delivery  of  the  machine. 

The  evidence  shows  that  the  automobile  was  shipped  to  plaintiff  from 
Buffalo  to  Houston,  and  was  uninjured  and  in  good  condition  when  re- 
ceived from  its  connecting  carrier  by  the  appellant ;  that  when  delivered 
at  destination  it  had  been  injured;  that  the  difference  in  the  market 
value  of  the  machine  at  Houston  at  the  time  it  reached  there  in  its 
damaged  condition,  and  what  it  would  have  been  if  uninjured  was 
$1073.68,  as  found  by  the  jury. 

Tinder  the  first  and  second  assignments  of  error  this  proposition: 
"Where  personal  property  is  injured  in  transit  and  the  rule  of  damages 
applied  is  the  difference  between  the  market  value  of  the  article  in  the 
condition  in  which  it  was  when  delivered,  and  the  condition  in  which 
it  should  have  been  delivered,  the  wholesale  and  not  the  retail  price  of 
such  article  should  govern  in  fixing  the  amount  of  damages," — is  asserted. 
No  special  charge  embodying  the  proposition  was  requested,  nor  would 
the  evidence  excluded  have  tended  to  show  the  wholesale  market  value  of 
the  machine.  Ordinarily,  in  a  case  like  this,  the  measure  of  damages 
would  be,  as  charged  by  the  court,  the  difference  in  the  market  value  of 
the  automobile  when  it  arrived  at  Houston  and  what  that  value  would 
have  been  had  it  not  been  damaged  when  it  arrived.  If  there  were  any 
facts  which  would  take  the  case  from  the  operation  of  the  general  rule 
and  reduce  the  damages  as  measured  by  it,  it  would  seem  upon  principle 
that  they  should  have  been  specially  pleaded. 

The  court  did  not  err  in  overruling  the  defendant's  motion  for  a  new 
trial,  for  the  evidence  fully  sustains  the  verdict. 

The  witness  Wilson  did  not  qualify  himself  to  testify  as  to  the  market 
value  of  the  machine,  and  his  testimony  was  properly  excluded.  There 
is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

Girard  E.  Lobit. 

Decided  November  9,  1010. 

Ballroads — Collision   of    Trains — Personal   Injuries — Engineer — Contribu- 
tory Negligence— Question  of  Fact. 

In  an  action  by  a  locomotive  engineer  against  railroad  company  for  dam- 
ages for  personal  injuries  caused  by  a  collision  of  trains  through  a  change  in 
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running  orders  without  notice  to  the  engineer,  evidence  considered  and  held  to 
raise  a  question  of  fact  whether  the  plaintiff,  engineer  in  charge  of  one  of  the 
trains,  was  guilty  of  contributory  negligence  in  leaving  a  siding  and  starting 
on  his  run,  and  sufficient  to  support  a  finding  that  he  was  not  guilty  of  negli- 
gence in  so  doing. 

Appeal  from  the  Sixty-first  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

Baker,  Botts,  Barker  &  Garwood,  Lane,  Wolters  &  Storey  and  Wm. 
A,  Vinson,  for  appellant. — The  undisputed  evidence  in  the  case  having 
shown  that  the  plaintiffs  injuries  were  caused  by  his  own  negligence  in 
violating  the  rules  and  orders  promulgated  by  the  defendant  for  the 
running  of  his  train,  and,  further,  that  after  so  violating  said  rules  and 
orders,  and  going  out  on  the  main  line  and  discovering  the  train  ap- 
proaching him  which  collided  with  his  train  and  inflicted  the  injuries  of 
which  he  complains,  he  negligently  failed  to  stop  his  train  and  avoid 
said  collision  and  injuries,  which  he  could  have  done;  and  that  but  for 
such  negligence  and  failure  on  his  part,  said  collision  would  not  have 
occurred,  and  the  plaintiff  would  not  have  been  injured,  it  was  the  duty 
of  the  court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 
International  &  G.  N.  Ey.  Co/ v.  Eieden,  107  S.  W.,  665;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Brown,  63  S.  W.,  305 ;  Galveston,  H.  &  S.  A.  By. 
Co.  v.  Brown.  59  S.  W.,  930  (dissenting  opinion)  ;  Fritz  v.  M.  K.  &  T. 
By.  Co.,  30  S.  W.,  88 ;  Texas  &  N.  0.  B.  B.  Co.  v.  Stewart,  71  S.  W., 
330;  Smith  v.  A.  T.  &  S.  F.  By.  Co.,  87  S.  W.,  1052;  International  & 
G.  N.  By.  Co.  v.  Brice,  97  S.  W.,  461;  Gulf,  W.  T.  &  Pac.  By.  Co.  v. 
Byan,  69  Texas,  669 ;  Southern  Pac.  v.  Byan,  29  S.  W.,  527. 

Lovejoy  &  Barker,  for  appellee. — Whether  appellee  was  guilty  of  con- 
tributory negligence  in  going  ahead  on  his  run  after  the  two  trains  had 
passed,  or  whether  he  was  guilty  of  contributory  negligence  in  not 
realizing  that  the  train  with  which  his  train  collided  was  approaching 
him  in  time  to  avoid  collision  therewith,  were  clearly  questions  of  fact 
for  the  determination  of  the  jury  under  the  evidence  before  them. 
Texas  &  P.  By.  v.  Murphy,  46  Texas,  366  et  seq. ;  Lee  v.  By.,  89 
Texas,  588. 

JAMES,  Chief  Justice. — This  action  was  to  recover  for  personal 
injury  sustained  by  Lobit,  a  locomotive  engineer  of  appellant,  by  a  col- 
lision of  his  train  with  another  train  of  appellant,  which  took  place  on 
the  main  track  between  the  stations  of  Deepwater  and  Strang.  There 
was  a  verdict  for  plaintiff  for  $15,000. 

As  no  question  arises  upon  the  pleadings,  we  shall  state  the  substance 
of  the  testimony.  Plaintiff  was  operating  passenger  train  No.  175  from 
Houston  to  Galveston.  Train  No.  176  was  being  run  from  Galveston 
towards  Houston  in  three  sections.  Plaintiff's  train  was  due  to  leave 
Houston  at  7 :15  p.  m.,  but  did  not  move  out  until  7 :45.  Before  leaving, 
the  orders  delivered  him  and  the  conductor  were  as  follows: 
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"Order  No.  26.  3/176.  Engine  270  will  wait  at  Galveston  until 
10.05  p.  m.  for  No.  175,  engine  unknown." 

"Order  No.  27.  First  and  second  No.  176,  eng.  258  and  456  will  wait 
at  Strang  until  8:10  p.  m.  for  No.  175,  eng.  unknown/' 

There  was  no  disagreement  among  the  witnesses  as  to  the  meaning  of 
these  orders.  Under  order  27  appellee's  train,  No.  175,  had  the  right  of 
track  as  far  as  Strang,  if  he  could  make  that  point  by  8 :10.  After  that 
hour,  the  first  and  second  sections  of  No.  176  would  have  the  right  of 
track  out  of  Strang,  and  appellee's  train  had  the  right  of  track  over 
the  third  section  until  10:05,  when  the  third  section  was  due  to  leave 
Galveston.  It  is  also  undisputed  that  appellee  was  not  able  to  reach 
Strang  by  8:10,  about  which  time  he  arrived  at  Deepwater,  about  8 
miles  north  of  Strang,  and  at  Deepwater  appellee  took  the  side  track, 
for  the  purpose  of  letting  sections  1  and  2  of  No.  176  pass,  as  it  was  his 
dutv  to  do. 

In  a  few  minutes  (about  8:16)  a  train  passed,  consisting  of  a  freight 
engine  drawing  a  caboose,  at  a  speed  shown'  by  testimony  to  be  about  60 
miles  an  hour  and  too  fast  for  the  number  of  the  engine  to  be  discerned. 
In  the  cupola  of  this  passing  train  were  the  figures  1/176,  in  large  char- 
acters, by  which  was  meant  that  it  was  the  first  section  of  No.  176.  It 
also  carried  the  signals  indicating  that  another  section  was  following. 
Appellee  saw  said  figures  and  concluded  it  was  the  first  section  referred 
to  in  his  orders. 

Shortly  afterwards  another  train,  a  passenger  train,  came  by,  and 
appellee  concluding  that  this  was  the  last  section  referred  to  in  his  orders 
proceeded  with  his  train  on  the  main  line  in  the  direction  of  Strang  at 
a  rapid  rate,  but  a  rate  within  the  rules,  and  before  reaching  there  col- 
lided with  another  section  of  No.  176.  This  last  named  train  which 
passed  him  at  Deepwater  also  had  signals  indicating  that  there  was  a 
following  section,  which  could  have  had  reference  to  the  third  section 
that  was  to  leave  Galveston  at  10 :05. 

It  appears  from  the  testimony  that  after  the  orders  aforesaid  were  de- 
livered to  appellee,  a  change  was  made  at  Strang,  under  directions  from 
the  dispatcher,  in  reference  to  train  No.  176,  by  introducing  the  engine 
and  caboose  and  running  it  out  from  there  as  section  No.  1,  thereby  in 
fact  creating  three  sections  of  train  No.  176  in  addition  to  the  section 
at  Galveston,  and  thereby  placing  appellee  in  danger  unless  he  remained 
on  the  side  track  until  three  sections  had  passed  him.  The  second  train 
that  passed  him  was  really  the  first,  and  the  train  he  collided  with  was 
really  the  second  section  of  No.  176  as  originally  referred  to  in  his 
orders. 

It  was  testified  to  by  appellee  that  his  orders  were  to  meet  engine 
258  first,  and  that  he  expected  to  meet  a  passenger  train  first,  and  that 
he  did  not  meet  a  passenger  train  first,  as  he  expected,  and  that  he 
recognized  engine  258  by  its  whistle,  which  was  the  second  train  that 
passed,  and  he  knew  the  whistle  of  258  and  knew  that  the  engine  on  the 
first  train  was  not  258.    He,  therefore,  knew  all  this  before  he  left  the 


614  Texas  Civil  Appeals  Reports,  Vol.  62.      [November, 

side  track.  It  was  testified  to  that  the  engine  and  caboose  was  a  train 
within  the  meaning  of  the  orders.  An  engineer  testified:  "It  might 
have  been  the  company's  desire  to  run  that  perishable  train,  or  something 
else,  the  first  section,  which  they  frequently  do.  I  have  been  on  lots  of 
them.  They  run  stock  trains  as  first  section  to  passenger  trains  where 
they  have  fast  time.  The  company  has  the  right  to  put  it  ahead  or 
behind,  whichever  they  desire/'  It  was  •  undisputed  that  appellee  did 
not  stop  the  second  train  to  assure  himself  concerning  the  situation,  nor 
did  he  take  any  steps  toward  ascertaining  the  situation  from  the  opera- 
tor at  Deepwater,  nor  at  Deer  Park,  which  he  passed  a  little  further  on. 
He  concluded  that  the  condition  .of  his  orders  had  been  met,  bv  the 
passage  of  the  two  trains,  and  proceeded  in  the  belief  that  the  track  was 
clear  to  Strang.  The  witness  Collins,  telegraph  operator  at  Strang,  testi- 
fied that  the  dispatcher  issued  an  order  to  make  the  caboose  and  engine 
a  section  of  No.  176,  and  he  had  to  obev  him.  "It  did  not  occur  to  me 
to  have  first  No.  176  notify  train  No.  175  that  this  change  had  been 
made  in  the  orders;  it  wasn't  necessary  for  me  to  tell  them.  I  knew 
there  was  no  way  of  telegraphing  to  that  southbound  passenger  train, 
the  dispatcher  knew  no  way  of  getting  word  to  him.  There  was  no  night 
office  at  Deepwater  or  freer  Park.  The  dispatcher  did  not  tell  me  to 
notify  this  crew  to  tell  the  southbound  passenger  crew — the  engineer  and 
conductor — that  this  change  had  been  made." 

It  appears  that  the  conductor  of  the  train  which  collided  with  appel- 
lee's, objected  at  Strang  to  being  sent  out  as  section  No.  3  instead  of  2, 
and  Collins  testified :  "I  went  and  talked  over  the  wire  to  the  dispatcher 
at  Houston  and  he  told  me  to  tell  the  conductor  of  the  third  section  to  go 
on  out,  that  he  had  his  orders."  It  is  evident  that  said  conductor,  who 
had  the  same  orders  as  appellee,  had  misgivings  about  sending  out  a 
third  section  at  that  time. 

There  was  ample  testimony  by  witnesses,  that  appellee's  course  in 
leaving  the  side  track  was  regular,  proper  and  the  act  of  a  prudent  person 
under  the  orders  he  had  and  the  circumstances  surrounding  him  at  the 
time. 

Defendant's  rule  No.  106  from  its  book  of  rules  reads :  "In  all  cases 
of  doubt  or  uncertainty  the  safe  course  must  be  taken,  and  no  risks 
run." 

Rule  206  for  the  government  of  trains  by  train  orders:  "Regular 
trains  must  be  designated  in  train  orders  by  their  numbers,  as  No.  10 
engine  1438,  or  second  No.  10  engine  1454,  adding  the  engine  number 
in  each  instance.  Extra  trains  by  engine  numbers,  as  Extra  798,  with 
the  directions,  as  east  and  west.  Other  numbers  and  trains  will  be 
stated  in  Fig.  1." 

These  rules  were  in  evidence  and  we  set  them  forth,  they  being  the 
basis  of  appellant's  contention  that  the  number  of  the  engine  being  made 
an  essential  part  of  the  order  in  the  identification  of  trains,  appellee  was 
bound,! in  the  exercise  of  due  care,  to  have  known  the  numbers  of  the 
passing  engines  and  that  the  numbers  called  for  in  his  orders  had  passed 
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him,  before  he  proceeded.  The  engine  No.  456  had  not  passed  but  was 
the  one  he  ran  into. 

Defendant's  superintendent,  among  other  things,  testified:  "He 
knew  (speaking  of  the  dispatcher)  as  my  substitute  that  he  would  have 
the  right  at  any  time  to  substitute  a  freight  train,  or  any  other  train, 
for  section  1,  if  he  wanted  to.  He  has  a  perfect  right  to  do  that.  He 
did  substitute  an  engine  and  caboose  for  one  section  of  train  176.  I  do 
not  pretend  to  say  that  the  dispatcher  did  not  neglect  his  duty.  He 
didn't  do  his  duty,  nor  neither  did  the  crew  on  the  other  train."  This 
evidently  has  reference  to  his  failure  to  have  precautions  taken  to  notify 
appellee  of  the  change,  which  could  have  been  done  by  means  of  the 
passing  trains.  The  same  witness  testified:  "It  is  a  fact  that  it  fre- 
quently or  sometimes  occurs  that  an  engine,  where  you  have  given  the 
number  in  the  orders,  that  is  going  to  pull  the  train,  it  does  occur  that 
the  engine  for  some  reason  is  disabled  and  some  other  engine  pulls  the 
train — that  does  occur." 

The  first  assignment  of  error  is  that  the  court  erred  in  refusing  a 
peremptory  instruction  for  defendant,  because  according  to  the  undis- 
puted evidence  and  under  the  law  applicable  thereto,  plaintiff  was  not 
entitled  to  recover. 

The  second  is  that  the  court  erred  in  refusing  a  new  trial  because 
the  verdict  is  against  the  great  weight  of  the  evidence  since  the  testi- 
mony shows  beyond  question  that  appellee  was  guilty  of  contributory 
negligence,  and  could  by  the  use  of  ordinary  care  have  avoided  the  col- 
lision and  the  injury  to  himself,  the  evidence  showing  that  long  before 
he  jumped  from  his  engine,  he  saw  the  other  engine  approaching  and 
made  no  effort  to  stop  his  engine  and  avoid  a  collision. 

Also  because  the  verdict  is  against  the  great  weight  of  the  evidence 
in  this:  that  all  the  testimony  shows  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  this :  that  he  went  out  on  the  main  line  in  plain 
and  open  violation  of  his  orders,  in  that  he  had  an  order  to  meet  engine 
258  first  and  456  next,  both  engines  drawing  passenger  trains,  and  that 
not  being  able  to  make  Strang,  the  meeting  point,  as  was  his  duty  he 
took  siding  at  Deepwater  where  the  first  engine  called  for  in  his  orders, 
No.  258,  passed  him,  another  engine  drawing  a  caboose  having  passed 
ahead  of  engine  No.  258  at  Deepwater,  whereupon  plaintiff,  without 
making  inquiry,  as  was  his  duty,  went  with  his  engine  upon  the  main 
line  at  that  point  which  was  about  8  miles  from  Strang,  and  ran  at  the 
rate  of  about  fifty-five  or  sixty  miles  an  hour,  against  his  orders;  met 
engine  No.  456  and  collided  with  same  as  it  stood  upon  the  track,  the 
headlight  facing  him  about  one  and  a  half  miles  from  Strang,  and  to 
avoid  the  collision  jumped  from  his  engine;  that  he  saw  the  engine's 
headlight  approaching  him  five  miles  away,  in  ample  time  to  have 
stopped  his  engine  and  train,  but  without  exercising  ordinary  care,  or 
any  sort  of  care,  he  ran  on  to  a  collision  therewith. 

Opinion. — In  so  far  as  concerns  the  question  of  appellee's  contribu- 
tory negligence  in  going  at  too  great  a  speed  or  in  not  checking  or  stop- 
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ping  his  train  in  time  to  avert  the  collision,  we  find  as  a  conclusion  of 
fact,  from  ample  evidence  in  the  record,  that  he  was  not  chargeable 
with  negligence  in  those  respects. 

The  other  question  is  whether  or  not  he  was  culpable,  as  a  matter  of 
law,  in  leaving  the  siding  and  proceeding  on  his  way  at  the  time  and 
under  the  circumstances.     We  are  of  opinion  that  he  was  not. 

His  orders  required  him  to  take  the  siding  at  Deepwater  to  await  the 
passage  of  two  sections  of  train  176.  This  he  did.  The  orders  in  his 
hands  identified  the  trains  he  was  to  wait  for  as  the  first  and  second 
sections  of  176  drawn  by  engines  258  and  456  respectively.  He  had  no 
knowledge  of  the  change  that  had  been  made  at  Strang,  adding  another 
section,  which  was  sent  forward  ahead  of  the  two  referred  to  in  his 
orders  as  sec.  No.  1,  and  which  was  made  to  prominently  display  itself 
as  sec.  1  of  train  176.  By  this  proceeding  defendant  introduced  a  danger 
unknown  to  appellant.  Thus  three  trains  had  to  pass  him  before  he 
could  safelv  move  out,  instead  of  two  as  stated  in  his  orders.  But  for 
this  the  collision  would  not  have  happened. 

Nevertheless,  if,  as  appellant  contends,  appellee  in  leaving  the  siding 
when  he  did  disobeyed  the  plain  terms  of  his  orders,  we  take  it  that  it 
would  have  been  unnecessary  for  defendant  to  have  given  him  other 
or  special  notice  of  the  change  mentioned,  as  defendant  doubtless  had 
the  right  to  rely  on  his  following  the  orders  which  he  had.  The  question 
is:     Did  he  violate  his  orders? 

The  following  represents  the  situation  as  we  understand  it.  He  had 
orders  to  wait  there  for  the  first  and  second  sections  of  176.  As  he  had 
been  expected  to  meet  those  sections  at  Strang,  he  knew  when  he  took 
the  siding  at  Deepwater  that  they  were  immediately  due  to  pass  there. 
In  a  few  minutes  after  stopping  on  the  siding  one  passed,  the  engine 
number  not  distinguishable,  but  which  showed  from  the  cupola  to  be 
section  1  of  176,  which  it  really  was,  having  been  made  so  at  Strang, 
although  not  the  section  1  as  originally  intended  in  appellee's  orders. 
He  knew,  however,  that  this  train  did  not  have  the  engine  number  which 
corresponded  with  the  engine  mentioned  in  his  order  for  section  1,  being 
familiar  with  the  whistle  of  that  engine.  But  he  took  it  for  section  1 
called  for  in  his  order,  on  account  of  what  he  saw  on  the  cupola,  and 
waited.  In  ten  or  fifteen  minutes  another  train  came  by,  and  he  recog- 
nized on  this  train,  by  its  whistle,  the  engine  258  which  his  order  con- 
nected with  the  first  section  that  was  to  pass  him.  He  then  concluded 
that  the  two  sections  mentioned  in  his  order  had  passed  and  proceeded 
out  upon  the  main  track. 

There  was  testimony  by  experienced  witnesses  going  to  show  that 
engineers  would  have  understood  the  situation  as  appellee  did  in  view 
of  his  orders  and  the  circumstances,  and  would  have  gone  forward  on 
the  main  track  just  as  he  did. 

There  can  be  no  doubt  from  the  testimony,  that  the  circumstance 
that  the  first  section  that  passed  did  not  have  on  it  the  engine  mentioned 
in  the  orders  in  connection  with  it,  and  the  circumstance  that  the  second 
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section  did  have  that  particular  engine,  and  that  this  fact  was  known 
to  appellee  before  he  moved  out,  was  suggestive  of  some  confusion  or 
that  something  was  wrong  with,  or  that  some  change  had  taken  place 
in,  the  arrangement  of  the  sections  of  Xo.  176;  or  on  the  other  hand 
that  there  was  something  wrong  with  appellee's  orders  as  to  the  engines. 
Two  sections  had  passed,  appellee  had  been  on  the  alert,  the  first  dis- 
played itself  as  section  1,  176,  which  answered  his  orders  that  far.  It 
is  true  he  might  have  stopped  that  train  and  examined  the  engine  num- 
ber, and  he  probably  would  have  been  required  to  do  so  if  his  order  had 
so  provided.  But  as  it  did  not,  appellant  is  certainly  mistaken  in  contend- 
ing that  he  violated  a  positive  order  in  not  going  that  far  to  satisfy  him- 
self that  section  Xo.  1  as  described  in  his  orders  had  or  had  not  passed. 
There  being  no  order  which  required  him  to  know  the  engine  numbers 
that  passed  him  and  to  be  governed  by  that  fact,  his  failure  to  stop  the 
passing  trains  and  ascertain  the  numbers  when  they  were  not  discernible, 
and  his  acting  upon  what  the  train  announced  itself  to  be,  would  in- 
volve no  more  than  a  question  of  ordinary  care  on  his  part. 

He  considered  that  the  first  section  referred  to  in  his  orders  had 
passed.  Another  section  passed  and  he  knew  this  had  the  engine  which 
did  not  belong  to  section  2  but  to  section  1,  according  to  his  orders. 
These,  as  already  stated,  were  circumstances  which  suggested  that  there 
was  something  wrong  about  the  arrangement  of  the  sections  of  176,  or 
something  wrong  about  the  orders.  But  what  did  they  suggest? 
Xothing  definitely.  They  certainly  did  not  advise  him  that  another  sec- 
tion had  been  added  at  Strang,  and  that  new  conditions,  not  embraced 
or  contemplated  in  his  orders,  viz :  the  passing  of  three  sections  at  Deep- 
water  instead  of  two  before  he  could  safely  go  out,  had  been  created. 
He  had  the  right  to  assume  that  no  change  involving  a  new  danger  to 
him  would  be  created,  and  was  not  required  to  anticipate  that  defendant 
would  introduce  a  new  danger  without  providing  for  notice  to  him.  Al- 
though he  knew  that  the  first  section  that  passed  did  not  have  engine 
258,  and  although  he  knew  that  the  second  section  had  engine  258 
which  according  to  his  orders  should  have  been  on  section  1,  and  from 
this  he  may  have  known  that  some  change  had  been  made  in  the  sections 
of  176,  still  he  had  the  right  to  act  upon  the  belief  that  these  things  in- 
volved no  new  risk  or  danger  to  him.  They  did  not  necessarily  indicate 
danger,  nor  the  fact  that  three  sections  had  been  made,  and  there  being 
nothing  to  notify  him  of  the  existence  of  such  conditions  except  what 
might  be  inferred  from  said  circumstances,  it  presented,  at  the  utmost, 
nothing  more  than  a  question  of  fact  for  the  jury  whether  or  not  from 
said  circumstances  a  reasonably  prudent  person  in  his  situation  would 
have  realized  the  danger  involved  in  the  moving  out  of  the  train,  and 
taken  the  precaution  to  ascertain  wrhat,  if  anything,  they  meant. 

For  these  reasons  we  conclude  that  there  was  no  error  in  refusing  the 
peremptory  instruction,  or  in  the  overruling  of  the  motion  for  new  trial. 
The  rule :  "In  all  cases  of  doubt,  or  uncertainty,  the  safe  course  must 
be  taken,  and  no  risks  run,"  does  not  affect  the  view  above  expressed. 
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The  fourth  and  fifth  assignments  complain,  first,  of  the  refusal  of  a 
charge  which  would  have  told  the  jury  that  if  it  was  plaintiff's  duty  to 
wait  at  Deepwater  until  engines  258  and  456  with  their  trains  had 
passed,  and  he  did  not  do  so,  to  find  for  defendant.  This,  from  what 
has  been  said,  was  correctly  refused.  The  second  complaint  is  of  the 
refusal  of  a  charge  which  embodied  like  error.  There  was  no  rule,  nor 
order,  which  required  appellee  to  know  the  number  of  the  passing  engines, 
and  it  would  have  been  error  for  the  court  to  make  such  failure  negli- 
gence as  a  matter  of  law. 

The  remaining  assignment  is  that  the  verdict  is  excessive.  The  testi- 
mony concerning  his  injuries,  in  our  opinion,  does  not  indicate  an  ex- 
cessive finding.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  Habvey  v.  Geo.  Wilder  &  Company. 

Decided  November  10,  1910. 

Conversion — Chattel  Mortgage — Landlord's  Lien — Fundamental  Error. 

A  landlord  was  not  liable  for  conversion  of  crops  raised  by  his  tenant  and 
on  which  he  had  a  lien  for  rent,  at  suit  of  one  holding  a  chattel  mortgage  on 
the  same  cotton,  by  virtue  of  the  fact  that,  the  tenant  having  gathered  and  de- 
livered it  to  him  with  request  that  he  sell  it.  he  did  so,  retaining  that  part  of 
the  proceeds  due  him  for  rent  and  paying  over  the  balance  to  his  tenant;  nor 
from  the  further  fact  that,  at  request  of  the  tenant,  he  took  the  latter's  share 
of  the  proceeds  to  a  bank  and  paid  it  on  a  note  which  the  tenant  there  owed. 
A  recovery  had  on  proof  of  such  facts  alone  presented  fundamental  error  re- 
quiring reversal  without  an  assignment  of  error  raising  the  question. 

Appeal  from  the  County  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  F.  0.  McKinsey. 

T.  F.  Temple  and  Hood  &  Shadle,  for  appellant. 

J.  M.  Richards,  for  appellees. 

LEVY,  Associate  Justice. — While  the  judgment  can  not  be  reversed 
upon  the  assignments  presented,  as  affording  no  proper  ground  therefor, 
yet  we  are  of  the  opinion  that  the  record  manifestly  presents  such  funda- 
mental error,  going  to  the  foundation  of  the  action  against  appellant,  as 
to  require  us  on  our  own  motion  to  notice  and  reverse  the  judgment  as 
to  him,  as  in  the  proper  and  correct  administration  of  the  law.  The 
suit  against  appellant  was  for  conversion  of  three  bales  of  cotton  on 
which  appellees,  Wilder  &  Company,  claimed  to  have  a  chattel  mortgage. 
The  facts  show  without  dispute  that  Glover  was  a  tenant  on  the  farm  of 
appellant,  and  had  given  tlfe  appellees,  merchants,  a  chattel  mortgage 
on  his  cotton  crop  to  be  grown  during  the  year  1908  on  the  appellant's 
farm,  for  a  debt  owing  to  them  in  the  previous  year.    The  tenant,  during 


1910.]  Harvey  v.  Wilder  &  Co.  619 

the  year  1908,  borrowed  money  from  the  bank  and  gave  a  note  therefor, 
with  his  son-in-law  and  appellant  as  sureties  thereon.  In  the  fall  of  the 
year  the  tenant  gathered  and  had  ginned  three  bales  of  his  cotton  crop, 
and  carried  them  to  the  residence  of  appellant  and  put  them  in  his  yard. 
Later  on  the  tenant  directed  appellant  to  sell  the  cotton,  which  appellant 
did.  Appellant  returned  home  with  the  proceeds  of  the  sale  of  the  three 
bales  of  cotton,  and  in  the  presence  of  the  tenant  counted  out  one-fourth 
of  the  proceeds  as  rent  due  and  owing  him,  and  handed  the  tenant  the 
balance  of  the  money.  The  tenant,  instead  of  taking  the  money  offered 
him,  directed  appellant  to  take  it  to  the  bank  and  pay  off  the  note  for 
him,  and  appellant  merely  did  as  directed.  This  is  all  the  evidence 
relied  on  to  show  the  alleged  conversion  of  the  cotton  and  to  support  the 
judgment  against  appellant  in  favor  of  Wilder  &  Company.  It  may 
have  been  a  breech  of  contract  on  the  tenant's  part  in  failing  to  pay  over 
his  part  of  the  proceeds  of  the  sale  of  the  cotton  to  the  mortgagees  in- 
stead of  paying  off  his  note  at  the  bank.  And  that  much  could  be  said. 
But  it  nevertheless  must  be  said  that  appellant,  on  the  facts  in  the 
record,  could  not  legally  be  held  responsible  to  the  mortgagees  for  the 
concern  he  had  to  do  with  the  money.  He  did  not  exercise  any  act  of 
ownership,  or  claim  or  appropriate  any  part  of  it  except  his  lawful  rent 
to  his  own  use.  He  merely,  under  the  authority  and  direction  of  the 
tenant,  who  owned  the  monev,  carried  and  delivered  the  same  for  the 
tenant  to  the  bank  to  be  applied  by  the  bank  to  the  payment  of  the 
tenant's  note  there.  The  tenant,  it  is  seen,  was  primarily  liable  for  the 
debt  at  the  bank.  It  was  the  tenant's  money  at  the  time,  because  the 
chattel  mortgage  lien  of  appellees  was  upon  the  cotton,  and  not  on  the 
specific  money.  It  could  not  be  said  that  appellant  was  liable  to  the 
mortgagees  for  the  conversion  of  the  cotton.  Appellant  was  the  land- 
lord, and  had  a  superior  statutory  lien  on  the  cotton  for  his  rent,  and 
only  applied  to  his  own  use  and  benefit  the  amount  of  the  rent  due  and 
owing  him,  and  gave  to  the  tenant,  who  directed  the  sale,  the  entire 
balance.  The  tenant  was  entitled  to  receive  the  entire  balance  of  the 
proceeds  of  the  sale  as  against  appellant.  Having  a  superior  landlord's 
lien,  and  the  tenant  consenting  at  the  time  to  the  sale,  the  appellant 
could  legallv  sell  the  cotton  and  not  be  liable  for  conversion  of  the  sale 
of  the  same  on  the  mere  fact  of  selling.  It  follows  that  there  is  no  legal 
warrant  in  the  record  for  the  judgment  against  appellant  for  conversion 
of  the  cotton  as  alleged,  and  it  should  be  reversed  and  remanded;  the 
judgment  as  to  Glover,  who  did  not  appeal,  is  not  disturbed,  but  will 
remain  as  entered. 

Reversed  and  remanded. 
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Texas  Central  Railway  Company  et  al.  v.  Hico  Oil  Mill. 

Decided  November  10,  1910. 

1. — Carrier — Interstate  Shipment — Connecting  Lines. 

A  contract  to  transport  to  the  terminus  of  the  carrier's  line  and  deliver 
to  its  connecting  line  cattle  consigned  to  a  point  in  another  State  and  to  be 
transported  over  several  roads,  as  shown  by  waybills  to  destination,  guarantee- 
ing a  through  rate,  but  limiting  the  carrier's  liability  to  injuries  on  its  own 
line,  was  governed  by  the  Federal  statute  (Act  of  Cong.,  June  29,  1906,  U.  S. 
Comp.  Stats.,  Supp.,  1907,  p.  892)  and  the  initial  carrier  was  liable  for  injury 
or  loss  by  delay  through  the  negligence  of  the  connecting  lines. 
> 
2. — Same — Delay — Concurring  Negligence. 

Where  part  of  the  delay  causing  loss  of  a  more  favorable  market  was  due 
to  negligence  by  the  initial  carrier,  and  part  to  that  of  the  connecting  line,  a 
case  of  concurring  negligence  was  presented,  rendering  them  jointly  liable. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  R.  H.  Buck. 

W.  D.  Smith,  Chas  K.  Lee  and  J.  A.  Killer,  for  appellant  Texas  Cent. 
R.  Co. — The  Texas  Central  Railway  Company  was  liable  only  for  such 
damages,  if  any,  as  resulted  to  plaintiffs  from  delays  on  its  own  line, 
and  was  not  jointly  liable  with  the  M.,  K.  &  T.  By.  Co.  of  Texas,  or  any 
other  line.  Rev.  Stats.,  1194,  art.  23a;  T.  &  P.  Ry.  Co.  v.Stell,  61  S. 
W.,  980 ;  G.  C.  &  S.  F.  Ry.  Co.  v.  Cushney,  95  Texas,  309 ;  I.  &  G.  X. 
Ry.  Co.  v.  Jones,  26  Texas  Civ.  App.,  167 ;"  T.  &  P.  Ry.  Co.  v.  Cushney, 
64  S.  W.,  795;  T.  &  P.  Ry.  Co.  v.  Lynch,  97  Texas,  25;  St.  L.  I.  M.  & 
S.  Ry.  Co.  v.  White  &  Co.,  76  S.  W.,  947 ;  T.  &  P.  Ry.  Co.  v.  Murtishaw, 
34  Texas  Civ.  App.,  447 ;  S.  A.  &  A.  P.  Ry.  Co.  v.  Dolan,  85  S.  W.,  302. 

Chapman  &  Lockett,  Spoonts,  Thompson  &  Barwise  and  Coke,  Miller 
&  Coke,  for  appellant  Missouri,  Kansas  &  Texas  Ry.  Co.  of  Texas. 

Stephens  &  Miller,  for  appellee. — The  Texas  Central  being  the  initial 
carrier  and  this  being  an  interstate  shipment,  under  written  contracts 
for  through  shipment,  in  which  the  through  freight  rate  was  guaranteed, 
the  attempted  limitation  of  its  liability  in  said  contracts  was  void. 
Fed.  Stats.  Ann.,  Supp.,  1909,  p.  273 ;  Houston  &  T.  C.  Ry.  Co.  v.  Lewis, 
103  Texas,  452;  Southern  Pac.  Co.  v.  Meadors,  129  S.  W.,  170;  I.  & 
G.  X.  Ry.  Co.  v.  Wilbourne,  115  S.  W.,  Ill;  M.,  K.  &  T.  Ry.  Co.  v. 
Carpenter,  52  Texas  Civ., App.,  585;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Moore, 
98  Texas,  302;  G.,  H.  &  S.  A.  Ry.  Co.  v.  F.  A.  Piper  Co.,  52  Texas 
Civ.  App.,  568 ;  Riverside  Mill  v.  Atlantic  C.  L.  R.  Co.,  168  Fed.,  987 ; 
Kansas  City  Southern  By.  Co.  v.  Carl,  (Ark.),  121  S.  W.,  932,  and 
cases  there  cited. 

HODGES,  Associate  Justice. — Appellee  was  the  owner  of  246 
head  of  cattle  which  it  desired  to  ship  to  East  St.  Louis  to  be  placed 
upon  the  market.    They  were  loaded  into  twelve  cars,  and  on  the  evening 
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of  February  8,  1907,  were  delivered  to  the  Texas  Central  Railway  Com- 
pany, one  of  the  appellants,  for  shipment.  This  suit  was  instituted  by 
the  appellee  against  that  company,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  and  the  Missouri,  Kansas  &  Texas  Railway 
Company  to  recover  damages  for  delay  and  also  for  injuries  resulting 
in  the  death  of  three  of  the  animals.  The  cattle  had  been  fed  for  some 
time  on  cotton  seed  meal  and  hulls,  and  were  very  fat.  They  left  Hico 
at  5  o'clock  p.  m.  on  Friday,  but  did  not  reach  their  destination  till  the 
following  Tuesdav  morning.  Three  of  them  died  in  transit.  The  testi- 
mony  showed  that  the  cattle  were  started  in  time  to  have  reached  St. 
Louis  for  the  Monday's  market  had  they  been  transported  within  the 
usual  time.  Appellee  claims  as  damages  the  loss  of  Monday's  market, 
which  is  shown  to  have  been  some  higher  than  that  of  the  day  following, 
shrinkage  in  weight  due  to  delay  in  transportation,  and  the  value  of  three 
head  that  died  in  transit.  A  trial  before  a  jury  resulted  in  a  verdict  in 
favor  of  the  appellee  for  $60  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  for  the  value  of  one  steer  killed,  and  against  the 
Texas  Central  Railway  Company  and  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  jointly  for  $715.  The  two  last  named  com- 
panies have  appealed,  and  have  filed  separate  briefs  in  this  court. 

The  contention  of  the  appellant  Texas  Central  Railway  Company, 
presented  under  various  forms  in  the  different  assigned  errors  is,  sub- 
stantially, that  the  verdict  against  it  is  unsupported  by  the  evidence.  It 
is  contended  that  this  company  having  undertaken  the  transportation 
of  the  cattle  only  to  Waco,  the  end  of  its  line,  under  a  contract  in  which 
its  liability  is  limited  to  its  own  line,  and  there  being  no  evidence  of 
any  negligence  or  injury  during  that  time,  there  was  no  basis  for  the 
verdict.  Instead  of  a  formal  bill  of  lading  the  shipment  in  this  in- 
stance was  made  under  what  is  termed  a  'live  stock  contract,"  possessing 
all  of  the  essentials  of  a  through  bill  of  lading.  The  contract  contains, 
among  others,  the  following  provision:  "This  agreement,  made  be- 
tween the  Texas  Central  Railroad  Co.,  of  the  first  part,  and  Hico  Oil 
Mill,  of  the  second  part,  witnesseth,  That  whereas  the  said  Texas  Central 
Railroad  Co.  transports  live  stock  as  per  above  rules  and  regulations,  all 
of  which  are  hereby  made  a  part  of  this  contract  by  mutual  agreement 
between  the  parties  thereto;  Now,  therefore,  for  the  consideration  and 
mutual  covenants  and  conditions  herein  contained  the  said  first  party 
will  transport  for  the  said  second  party  the  live  stock  described  below, 
and  the  parties  in  charge  thereof,  as  herein  provided,  viz:  Ten  car 
loads  of  beef  cattle  said  to  contain  two  hundred  head  of  such  stock,  from 
the  station  where  this  contract  is  executed  to  Waco,  Texas,  station,  the 
end  of  the  line  of  road  operated  by  the  party  of  the  first  part  on  the 
route  over  which  such  stock  are  way-billed,  there  to  be  transferred  to 
the  railway  company  over  which  said  live  stock  are  way-billed  for 
further  transportation  by  said  railway  company,  the  said  stock  being 
way-billed  through  and  consigned  to  Evans  Snyder  Buel  Co.  at  Natl. 
Stk.  Yds.,  111.,  station,  and  the  party  of  the  first  part  covenants  and 
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• 

agrees  that  the  freight  charge  from  point  of  shipment  to  final  destination 
shall  be  only  the  sum  of  tariff,  the  same  being  a  through  rate,  lower  than 
the  local  rates  which  might  be  lawfully  charged  by  the  party  of  the  first 
part,  and  for  and  in  consideration  of  which  through  rate  and  the  guar- 
anty thereof  by  the  party  of  the  first  part,  and  the  other  covenants  and 
agreements  on  the  part  of  the  party  of  the  first  part,  as  herein  contained, 
the  party  of  the  second  part  hereby  covenants  and  agrees  as  follows:" 
etc.  This  contract,  we  think,  comes  within  the  meaning  of  the  Federal 
Statute  making  the  initial  carrier  liable  for  the  negligent  acts  of  any 
connecting  carrier  over  whose  road  the  freight  may  be  transported. 
Act  Cong.,  June  29,  1906,  C  3591,  34  Stat.,  584  (U.  S.  Com.  St.  Supp., 
1907,  p.  892) ;  H.  &  T.  C.  By.  Co.  v.  Lewis,  129  S.  W.,  594;  St.  L.  S. 
W.  Ry.  Co.  v.  Ray,  127  S.  W.?  281 ;  T.  &  P.  Ry.  Co.  v.  Townsend,  106 
S.  W.,  760.  The  statute  referred  to  above  provides:  "That  any  com- 
mon carrier,  railroad  or  transportation  company,  receiving  property 
for  transportation  from  a  point  in  one  State  to  a  point  in  another  State 
shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed :  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  existing  law."  "That 
the  common  carrier,  railroad,  or  transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the  common 
carrier,  railroad,  or  transportation  company  on  whose  line  the  loss,  dam- 
age, or  injury  shall  have  been  sustained  the  amount  of  such  loss,  damage, 
or  injury  as  it  may  be  required  to  pay  the  owners  of  such  property,  as 
may  be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof."  If 
this  act  be  applicable,  and  we  think  it  is,  the  liability  of  the  Texas  Cen- 
tral Railway  Company  should  not  be  made  to  depend  solely  upon  whether 
or  not  it  was  the  author  of  the  negligence  which  caused  the  damages 
sustained.  The  testimony  shows  that  after  the  delays  for  which  one  or 
both  of  appellants  were  responsible,  the  cattle  could  not  have  reached 
their  destination  in  time  to  be  placed  upon  the  market  on  Monday;  that 
on  Tuesday  there  had  been  a  decline  of  about  10  cents  on  the  hundred  in 
market  price.  It  is  further  shown  that  such  stock  would  shrink  in 
weight  from  50  to  60  pounds  per  head  within  a  day*s  time.  According 
to  testimony  about  which  there  appears  to  be  no  dispute,  there  was  a 
delay  of  three  hours  at  Walnut  Springs,  a  station  on  the  Texas  Central 
Railway  between  Hico  and  Waco.  An  effort  was  made  on  the  part  of 
that  appellant  to  excuse  this  delay  on  the  ground  that  it  was  the  result 
of  an  unavoidable  accident,  that  an  engine  sprung  a  leak,  and  that  this 
could  not  have  been  foreseen  by  the  exercise  of  proper  care.  There  are 
other  circumstances  detailed,  which  are  relied  upon  to  excuse  the  delay. 
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But  we  think  the  evidence  in  opposition  to  this  was  sufficient  to  justify 
the  jury  in  attributing  that  delay,  in  part  at  least,  to  the  negligence  of 
the  appellant.  It  is  further  shown  that  there  is  no  physical  connection 
between  the  lines  of  the  Texas  Central  Bailway  Company  and  that  of 
the  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  at  Waco,  and 
that  their  depots  are  about  a  mile  and  a  half  apart;  that  freight  hauled 
by  the  Texas  Central  Bailway  Company  destined  to  be  transported  over 
the  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas,  is  transferred 
"by  the  Cotton  Belt,  for  which  the  latter  company  receives  a  switching 
fee.  The  train  of  cattle  in  question  arrived  at  Waco  and  at  12:45  a.  m. 
Saturday  was  placed  by  the  Texas  Central  Bailway  Company  upon  the 
track  of  the  Cotton  Belt  for  delivery  to  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  and  was  receipted  for  by  the  agent  of  the 
latter  company  at  1 :40  a.  m.  the  same  day.  But  the  stock  did  not  leave 
Waco  till  4:35  a.  m.  This  shows  a  delay  of  about  four  hours  at  that 
point,  which  is  unaccounted  for  by  either  of  the  appellants,  each  claim- 
ing that  the  other  was  responsible  for  it.  The  testimony  was  conflicting 
as  to  what,  according  to  the  custom  of  the  two  roads,  was  a  delivery  by 
one  to  the  other  under  the  circumstances  existing  in  this  instance;  the 
witnesses  on  the  part  of  the  Texas  Bailway  Company  claiming  that  a 
delivery  to  the  Cotton  Belt  for  transfer  was  a  delivery  to  the  Missouri, 
Kansas  &  Texas  Bailway  Company  of  Texas  according  to  their  custom, 
while  the  witnesses  testifying  in  behalf  of  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas  stated  that  according  to  the  custom  the  de- 
livery was  not  complete  until  their  company  had  received  the  freight 
upon  its  own  track.  The  state  of  the  evidence  was  such  that  a  finding 
either  way  by  the  jury  would  be  justified.  *  The  jury  might  have  held 
the  Texas  Central  Bailway  Company  responsible  for  the  delay  at  Waco, 
or  it  might  justly  have  attributed  it  to  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas.  The  greater  part  of  the  damages  claimed 
in  this  case  is  attributed  to  delays.  The  three  hours  lost  at  Walnut 
Springs  added  to  the  four  hours  at  Waco  were  sufficient,  according  to 
the  testimony  of  Morris,  the  man  who  accompanied  the  shipment,  to 
cause  him  to  miss  Monday's  market.  Assuming  that  the  Texas  Central 
Bailway  Company  is  responsible  for  one,  and  the  Missouri,  Kansas  & 
Texas  Bailway  Company  of  Texas  for  the  other,  we  have  a  case  of  con- 
curring negligence,  rendering  both  of  the  appellants  jointly  liable. 
29  Cyc,  487,  and  cases  cited.  The  contention  of  appellants  that  no 
negligence  is  shown  to  support  the  verdict  is  without  merit. 

Appellant  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  also 
complains  of  the  admission  of  certain  testimony  as  to  when  the  cattle 
were  receipted  for  and  delivery  made  to  it  bv  the  Texas  Central  Bailway 
Company.  The  first  objections  urged  are  that  the  testimony  was  hear- 
say and  not  the  best  evidence.  The  bills  of  exception  show  that  the  wit- 
nesses purported  to  testify  to  facts  within  their  knowledge,  and  we  think 
the  testimony  was  properly  admitted.    The  other  objection  on  the  ground 
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that  the  testimony  challenged  was  the  statement  of  a  conclusion,  or 
opinion,  is  equally  without  merit. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  A.  Allen  et  al.  v.  A.  A.  Reilly. 

Decided  November  10,  1910. 

1. — Judgment — Foreclosure  of  Tax  Lien — Estates  of  Decedents. 

Where  administration  of  an  estate  is  pending  in  the  County  Court,  a  judg- 
ment against  the  executor  foreclosing  a  lien  for  taxes  on  real  property  due 
from  the  estate  can  not  be  enforced  by  sale  thereof  under  process  from  the  court 
rendering  such  judgment,  whether  a  State  or  a  Federal  court.  Such  sale  is 
void.  The  judgment  should  be  certified  to  the  County  Court  where  administra- 
tion is  pending  for  classification  and  enforcement. 

2. — Same — Agreed  Judgment. 

The  agreement  of  the  executor  to  a  judgment  foreclosing  lien  for  taxes 
and  cutting  off  the  right  of  redemption  from  a  sale  made  by  process  of  the 
court  rendering  it  could  not  deprive  the  County  Court  in  which  administration 
was  pending  of  its  exclusive  jurisdiction  to  classify  and  enforce  the  judgment 
as  a  claim  against  the  estate,  where,  though  having  power  to  sell  under  the 
will,  he  was  not  an  independent  executor. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

II.  A.  Allen,  for  appellant,  cited*  Craighead  v.  Bruff,  55  S.  W.,  764; 
Bomar  v.  Ft.  Worth,  etc.  Assn.,  20  Texas  Civ.  App.,  914;  McDonald 
v.  Miller,  90  Texas,  309 ;  Browning  v.  Fumphrey,  81  Texas,  163. 

IV.  G.  Eusiis,  for  appellee,  cited:  Myers  v.  Evans,  68  Texas,  466; 
Bradford  v.  Knowles,  86  Texas,  508;  Fleming  v.  Ball,  25  Texas  Civ. 
App.,  209;  Barlett  v.  Harris,  70  Texas,  181;  Eev.  Stats.,  arts.  2083, 

WILLSON,  Chief  Justice.— On  July  27,  1892,  the  city  of  Henrietta 
commenced  in  the  District  Court  of  Clay  County  its  suit  against  J.  G. 
Eustis,  executor  of  the  will  of  Win.  Eustis,  deceased,  to  recover  a  sum 
claimed  to  be  due  to  it  by  the  estate  of  said  Wm.  Eustis,  deceased,  as 
taxes  on  lot  9,  in  block  4,  in  said  city,  and  other  property  belonging  to 
said  estate.  Tt  seems  that  other  parties  against  whom  the  city  claimed 
a  right  to  a  recovery  for  sums  due  as  taxes  were  made  parties  defendant 
in  the  suit.  The  cause  was  removed  to  the  United  States  Circuit  Court 
for  the  Northern  District  of  Texas,  where,  on  June  7,  1895,  in  accord- 
ance with  an  agreement  of  the  parties,  a  judgment  was  rendered  that 
the  citv  "do  have  and  recover  of  J.  G.  Eustis,  executor  of  the  estate  of 
Wm.  Eustis,  deceased,  the  sum  of  $385.71,  and  that  the  lien  herein 
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established  to  secure  the  payment  of  said  sum  be  foreclosed"  upon  said 
lot  9  and  said  other  property.  While  the  agreement,  as  recited  in  the 
judgment,  did  not  in  terms  authorize  it,  the  clerk,  on  a  contingency 
therein  provided  for,  which  need  not  be  stated,  was  directed  by  the  judg- 
ment to  issue  an  order  requiring  the  marshal  to  sell  said  lot  and  other 
property  for  the  purpose  of  satisfying  same.  And  it  (the  judgment) 
declared  that  if  a  sale  should  be  made  as  directed  bv  the  order  of  sale 
to  be  issued,  "the  equity  of  redemption  of  each  and  every  one  of  said 
defendants  whose  property  has  been  sold  as  aforesaid  for  the  amounts 
found  due  by  each  respectively  shall  be  forever  barred  and  foreclosed." 
An  order  of  sale  was  issued  as  authorized  by  the  judgment,  and  at  a  sale 
by  virtue  thereof  of  said  lot  "as  the  property  of  John  G.  Eustis,  executor 
of  the  estate  of  William  Eustis,"  made  by  the  marshal  August  4,  1896, 
the  city  became  the  purchaser.  About  May  1,  1907,  a  tender  of  the 
amount  of  taxes  due  the  citv  on  the  lot  was  made  to  it  on  behalf  of  the 
Wm.  Eustis  estate.  The  city  refused  to  receive  the  sum  tendered  to  it,  • 
and  refused  to  permit  said  estate  to  redeem  the  lot  from  the  sale  thereof 
made  to  it  as  aforesaid.  Afterwards,  by  a  deed  dated  May  10,  1907,  the 
city  conveyed  the  lot  to  appellant  Allen.  In  June  1907,  an  offer  was 
made  to  said  Allen  on  behalf  of  said  estate  to  redeem  the  lot  from  the 
sale  thereof  made  by  the  marshal.  The  offer  was  refused.  Having  ac- 
quired the  title  of  the  Wm.  Eustis  estate  to  the  lot,  by  a  deed  to  him 
dated  March  6,  1908,  appellee  commenced  and  prosecuted  a  suit  to  try 
the  title  thereto,  as  between  himself  and  appellant  Allen  and  one  Jones, 
who,  through  Allen,  was  claiming  an  interest  therein.  The  trial  court 
was  of  the  opinion  that  the  sale  made  by  virtue  of  the  order  of  sale  issued 
on  the  judgment  of  the  Federal  Court  was  void,  and  accordingly  rendered 
a  judgment  in  appellee's  favor  for  the  lot. 

Appellants'  contention  on  this  appeal  is  that,  the  sale  of  the  lot  having 
been  made,  as  they  assert,  "under  an  order  of  sale  issued  upon  an  agreed 
judgment  barring  right  of  redemption,"  passed  title  to  the  city,  the  pur- 
chaser at  the  sale,  free  of  any  right  in  the  Wm.  Eustis  estate  to  redeem 
by  paying  the  taxes,  etc.,  thereon  due  the  city.  But  we  do  not  think  the 
sale  and  deed  made  by  the  marshal  passed  the  title  of  said  estate  to  the 
city,  either  free  of  or  charged  with  a  right  on  the  part  of  the  estate  to 
redeem  the  lot  by  paying  the  taxes,  etc.,  due  thereon.  The  sale,  we  think, 
was  void  because  the  Federal  Court  was  without  power  to  order  it.  While 
it  appears  from  the  record  that  John  G.  Eustis,  as  executor  thereof,  was 
authorized  by  the  will  to  sell  and  convey  the  lot,  it  can  not  therefore  be 
said  that  as  such  executor  he  was  authorized  to  administer  the  estate 
independent  of  the  probate  court.  Berry  v.  Hindman,  129  S.  W.,  1181. 
Therefore,  Craighead  v.  Bruflf,  55  S.  W.,  764,  cited  by  appellants  as 
supporting  their  contention,  has  no  application  here.  The  estate  was 
pending  for  administration  in  the  County  Court,  and  it  alone  had  juris- 
diction to  effect  a  sale  of  the  lot  for  the  purpose  of  satisfying  the  judg- 
ment. Sayles*  Stats.,  art.  2121;  Myers  v.  Evans,  68  Texas,  466;  Texas 
Vol.  LXII  Civil-40. 
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Loan  Agency  v.  Dingee,  33  Texas  Civ.  App.,  118,  75  S.  W.,  868;  Smith- 
wick  v.  Kelly,  79  Texas,  564;  George  v.  Kyon,  94  Texas,  317,  60  S.  W., 
428;  Simkins,  Administration  of  Estates,  9.  That  the  statement  just 
made  is  true,  so  far  as  it  denies  to  other  cQurts  of  this  State  power  to 
order  a  sale  of  the  lot,  is  shown  by  the  authorities  cited;  and  that  it  is 
true,  so  far  as  it  applies  to  Federal  courts,  is  shown  by  numerous  other 
authorities,  among  which  may  be  mentioned  Yonley  v.  Lavender,  21 
Wall.,  88  U.  S.,  284,  22  Law  Ed.,  536;  Byers  v.  McAuley,  149  U.  S., 
613,  37  Law  Ed.,  871 ;  Horner  v.  Hanks,  22  Ark.,  588;  Simkins,  Admin- 
istration of  Estates,  20.  That  the  judgment  as  rendered  should  be  said 
to  have  been  agreed  to  by  the  executor,  we  think  would  not  confer  upon 
the  Federal  Court  power  it  did  not  otherwise  have.  The  law  of  this 
State  prohibited  the  issuance  of  an  execution  on  such  a  judgment,  and 
required  that  a  certified  copy  thereof  should  be  filed  with  the  clerk  of  the 
County  Court  where  the  administration  of  the  estate  was  pending,  for 
classification  by  the  county  judge  as  a  claim  against  such  estate.  Sayles' 
Stat.,  art.  2083.  The  duty  and  power  to  make  the  classification,  in  the 
first  instance,  was  exclusively  in  said  County  Court  (Sayles'  Stat.,  arts. 
2091,  2093;  Porter  v.  Sweeny,  61  Texas,  213;  Bradford' v.  Knowles,  S6 
Texas,  505,  25  S.  W.,  1117),  and  the  requirement  that  it  should  be  so 
made  could  not  be  dispensed  with  because  of  an  agreement  on  the  part 
of  the  executor  that  it  might  be.  There  is  no  error  in  the  judgment, 
and  therefore  it  is  affirmed. 

Affirmed, 


D.  K.  Fitzhugh  v.  M.  T.  Johnson. 

i 

Decided  November  12,  1910. 

1. — Practice — Undisputed  Fact. 

When  a  fact  is  undisputed,  it  is  not  error  to  refuse  to  submit  it  to  the 
jury  as  an  issue. 

2. — Special  Issues — Omission  of  Issue — Judgment — Presumption. 

When  a  case  is  tried  upon  special  issues,  and  a  material  issue  is  not  sub- 
mitted or  requested  to  be  submitted,  it  will  be  presumed  that  the  court  deter- 
mined the  issue  in  such  a  way  as  to  support  the  judgment  rendered. 

3. — Purchase  of  School  Land — Abandonment  of  Application — Evidence, 

When  an  applicant  to  purchase  school  land,  after  an  award  has  been  made 
by  the  Land  Commissioner  to  another,  accepts  from  the  State  Treasurer  and 
retains  the  money  which  he  had  deposited  with  the  Treasurer  at  the  time  of 
filing  the  bid  for  the  land,  an  issue  of  fact  is  thereby  raised  as  to  whether  or 
not  said  applicant  had  abandoned  his  application  to  purchase. 

4. — Same — Failure  to  Hake  Deposit — Substitute  Purchaser. 

Evidence  considered,  and  held  to  show  a  good  title  in  a  substitute  pur- 
chaser of  school  land  even  though  the  sale  to  the  original  purchaser  was  void 
because  of  failure  on  his  part  to  deposit  the  first  payment  with  the  State  Treas- 
urer as  required  by  law. 


1910.]  Fitzhugh  v.  Johnson.  627 

Appeal  from  the  District  Court  of  Ector  County.  Tried  below  before 
Hon.  S.  J.  Isaacks. 

A.  S.  Hawkins,  E.  C.  Canon  and  Charles  Rogan,  for  appellant. — It  is 
a  condition  precedent  to  the  sale  of  school  land  that  the  applicant  shall 
have  deposited  his  first  payment  with  the  State  Treasurer  on  the  day 
his  application  was  filed  in  the  General  Land  Office,  and  an  attempted 
sale  to  one  who  had  not  complied  with  such  condition  is  absolutely  void. 
Eawls  v.  Terrell,  105  S.  W.,  488;  Hendrix  v.  Gracey,  50  S.  W.",  137; 
Whitis  v..Bobison,  117  S.  W.,  429. 

Each  of  appellee's  successors  in  the  title  should  at  the  date  of  their 
transfers  have  become  actual  bona  fide  settlers  on  the  land  for  the  pur- 
pose of  making  the  same  their  home.  Spence  v.  Dawson,  70  S.  W.,  73 ; 
Thompson  v.  Hubbard,  69  S.  W.,  649. 

Frank  A.  Judkins,  for  appellee. — When  an  applicant  to  purchase 
school  lands,  offering  the  highest  price  therefor,  has  his  first  payment  in 
the  State  Treasury  at  the  time  the  applications  are  reached  in  the  regular 
order  of  business  in  the  Land  Office,  he  should  be  awarded  the  land. 
Bawls  v.  Terrell,  105  S.  W.,  488;  Whitis  v.  Bobison,  117  S.  W.,  429. 

Even  if  it  be  conceded  that  the  sale  to  Fisher  was  void  when  made, 
then  when  Nevills  was  substituted  in  the  Land  Office  he  became  a  pur- 
chaser direct  from  the  State,  there  being  no  obstacle  to  the  sale  to  Nevills, 
as  Fitzhugh  had  withdrawn  his  money  and  could  not  at  that  time  have 
been  legally  awarded  the  land.  Johnson  v.  Bibb,  75  S.  W.,  71 ;  Burnett 
t.  Wommock,  85  S.  W.,  1199. 

If  appellant  ever  acquired  any  rights  in  the  lands  in  controversy,  he 
lost  same  in  withdrawing  his  money  from  the  State  Treasury,  and  in 
abandoning  the  lands,  thereby  acquiescing  in  the  action  of  the  Land 
Commissioner  and  is  by  his  own  acts  and  conduct  estopped  from  assert- 
ing title  to  said  land  at  this  late  day.  Hamilton  v.  Gouldy,  103  S. 
W.,  1117. 

•  SPEEB,  Associate  Justice. — This  is  a  school  land  case,  in  which 
Mrs.  M.  T.  Johnson  seeks  to  recover  four  sections  of  land  from  D.  K. 
Fitzhugh.  From  a  judgment  in  favor  of  plaintiff  the  defendant  has 
appealed. 

The  cause  was  submitted  on  special  issues,  the  answers  to  which  estab- 
lish the  fact  that  appellee  and  certain  of  her  predecessors  in  title  were 
bona  fide  settlers  on,  and  continued  to  occupy  in  good  faith,  the  land  in 
controversv. 

« 

Appellant's  assignment  that  the  court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  in  his  favor  raises  the  only  question  for  our 
determination,  for  it  appears  to  be  undisputed  that  A.  F.  Fisher,  ap- 
pellee's remote  vendor,  had  not  paid  into  the  State  Treasury  the  first 
payment  on  the  land  in  question  on  April  3,  1907,  the  day  on  which  he 
and  appellant  both  filed  their  applications  and  bids  to  purchase  the  land. 
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This  fact  being  undisputed,  it  was  not  error,  then,  to  refuse  to  require 
the  jury  to  make  a  finding  on  it.  And  it  is  because  of  this  undisputed 
fact  that  appellant  insists  his  summary  instruction  should  have  been 
given. 

Appellant  and  A.  L.  Fisher  both  filed  applications  and  bids  to  pur- 
chase the  land  on  April  3,  1907.  Appellant  at  the  time  deposited  the 
necessary  cash  payment  with  the  State  Treasurer,  but  Fisher  did  not. 
Fisher's  bid  being  the  higher,  the  Commissioner  of  the  General  Land 
Office  awarded  the  land  to  him,  and  on  May  16,  1907,  the  State  Treasurer 
returned  appellant's  cash  payment.  One,  Nevill,  was  duly  substituted 
for  Fisher  as  purchaser  of  the  land  on  July  19,  1907,  and  it  was  this 
settlement  and  occupancy  of  Nevill  and  subsequent  vendees  which  the 
special  findings  of  the  jury  affirmed.  Appellant  did  not  return  the  cash 
payment  to  the  State  Treasurer  until  March  27,  1908.  It  will  be  thus 
seen  that  an  issue  was  raised  as  to  appellant's  abandonment  of  the  pur- 
chase. This  issue  was  not  submitted  or  requested  to  be  submitted  to 
the  jury,  and,  under  the  statute,  the  presumption  is  that  the  court  found 
upon  it  in  such  a  way  as  to  support  the  judgment  rendered.  If  appellant 
abandoned  his  purchase  of  April  3rd,  then  the  substitution  of  Nevill  was 
complete  and  took  the  land  off  the  market,  even  though  the  attempted 
sale  to  Fisher  was  void  for  his  failure  to  deposit  the  first  payment  with 
the  State  Treasurer  already  referred  to.  Johnson  v.  Bibb,  32  Texas 
Civ.  App.,  471  (75  S.  W.,  71)  ;  Burnett  v.  Wommock,  85  S.  W.,  1199. 
That  appellant's  conduct  in  acquiescing  in  the  return  by  the  State  Treas- 
urer of  his  cash  payment  would  raise  the  issue  of  abandonment  of  the 
purchase,  see  Hamilton  v.  Gouldy,  46  Texas  Civ.  App.,  506  (163  S.  W., 
1117) ;  Buchanan  v.  Barnsley,  SITexas  Civ.  App.,  253  (112  S.  W.,  118). 
We  can  not  hold  with  appellant,  then,  that  the  court  erred  in  not  direct- 
ing a  verdict  in  his  favor. 

The  only  remaining  assignment  attacks  the  verdict  and  judgment  a3 
being  unsupported  by  the  evidence,  and  sets  forth  the  respects  wherein 
the  judgment  is  alleged  to  be  contrary  to  the  preponderance  of  the  evi- 
dence, but  does  not  exhibit  the  state  of  the  evidence  upon  this  issue  of 
abandonment  by  appellant.     Besides,  the  evidence  supports  the  verdict. 

No  error  has  been  assigned  which  would  call  for  a  reversal  of  the 
judgment  and  it  is,  therefore,  affirmed. 

Affirmed. 

Writ  of  error  granted,  reversed  and  rendered,  105  Texas,  318. 


W.  A.  Beaty  v.  Percy  M.  Yell. 

Decided  November  12,  1910. 


1 . — Deposition — Objection — Practice. 

An  objection   to  a  deposition   that  the   answers   are  not   responsive  to   the 
interrogatories,  goes  to  the  manner  and  form  of  taking,  and  must  be  made  be- 
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fore  the  trial  commences  if  the  depositions  have  been  on  file  as  much  as  one 
entire  day;  therefore,  unless  a  record  on  appeal  shows  affirmatively  that  such 
was  not  the  case,  an  assignment  of  error  based  upon  the  action  of  the  court  in 
overruling  such  objection  can  not  be  sustained. 

2. — Evidence — Contradictory  Statement. 

A  prior  statement  in  writing  by  a  witness,  admittedly  made  by  him,  is  admis- 
sible in  evidence  to  rebut  his  testimony  on  the  trial  to  the  contrary  effect;  and 
this,  though  the  testimony  is  not  directly  in  conflict  with  the  statement  but  tends 
strongly  in  that  direction. 

3. — Practice — Objection  to  Answer. 

An  objection  to  an  answer  as  a  whole  ie  properly  overruled  when  a  part  of 
the  answer  is  competent  testimony.    Rule_applied. 

4. — Public  Land — Occupancy — Evidence. 

The  issue  being  whether  or  not  a  plaintiff  in  trespass  to  try  title  had 
actually  resided  upon  and  occupied  during  certain  years  land  purchased  from 
the  State,  as  required  by  law,  tax  receipts  showing  the  payment  by  plaintiff  of 
the  taxes  for  said  years  would  be  irrelevant  and  immaterial. 

5. — Actual  Settler — Definition. 

The  definition  of  an  actual  settler,  as  that  term  is  used  in  the  statute  con- 
cerning the  occupancy  of  school  land,  as  "one  who  actually  occupies  and  settles 
upon  the  land  intending  to  make  it  his  home,"  approved. 

6. — Special  Issues — Preponderance  of  Evidence — Charge. 

A  case  having  been  submitted  to  a  jury  upon  special  issues,  the  court  in- 
structed the  jury  that  the  burden  was  upon  the  plaintiff  to  sustain  the  affirm- 
ative of  the  issues  by  a  preponderance  of  the  evidence,  and  added,  "And  you 
will  bear  this  in  mind  in  answering  the  foregoing  questions."  Held,  the  charge 
was  proper  and  not  subject  to  the  objection  that  it  was  upon  the  weight  of  the 
evidence. 

• 
7. — School  Land — Purchase — Forfeiture — Action  of  Commissioner — Effect. 

The  action  of  the  Commissioner  of  the  Land  Office  in  forfeiting  a  purchase 
of  school  land  for  failure  of  the  purchaser  to  reside  on  the  same  as  required 
by  law,  and  making  such  endorsement  on  the  application,  is  not  conclusive  of 
such  fact,  and  in  a  suit  to  set  the  forfeiture  aside  the  jury  may  be  properly 
instructed  to  that  effect,  and  that  they  must  find  the  fact  of  non-occupancy 
without  reference  to  the  action  of  the  Commissioner. 

Appeal  from  the  District  Court  of  Ector  County.  Tried  below  be- 
fore Hon.  S.  J.  Isaacks. 

E.  C.  Canon  and  A,  S.  Hawkins,  for  appellant. — The  court  erred  in 
excluding  the  sworn  statement  of  J.  M.  Cain.  1  Greenleaf,  sec.  463 
(Lewis  Ed.);  St.  Louis  I.  M.  &  S.  Ey.  Co.  v.  Faist,  61  S.  W.,  374; 
Batsch  v.  United  Ry's.  Co.  of  St.  Louis,  122  S.  W.,  371. 

Frank  A.  Judkins,  E.  B.  Ritchie  and  Charley  Gibbs,  for  appellee. — 
Impeachment  by  a  contradictory  statement  must  be  limited  to  a  con- 
tradiction of  affirmative  testimony  injurious  to  the  impeaching  party, 
which  was  elicited  on  direct  examination.  7  Cyc.  of  Evi.,  p.  87,  subd. 
B  &  C;  daughter  v.  State,  23  So.,  26;  Stevenson  v.  State,  44  S.  W., 
634;  Saylor  v.  State,  33  S.  W.,  185;  Nelson  v.  State,  61  N.  E.,  802; 
Sturgis  v.  State,  102  Pac,  57. 
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DUNKLIN,  Associate  Justice.— On  February  10,  1904,  W.  A. 
Beaty's  application  to  the  Commissioner  of  the  General  Land  Office  to 
purchase  four  sections  of  school  land  was  granted.  On  January  18,  1906, 
the  Commissioner  declared  the  award  cancelled,  giving  as  his  reason 
therefor  that  Beaty  had  failed  to  reside  upon  the  land  in  the  manner  and 
for  the  length  of  time  required  by  law.  Subsequently,  the  land  was 
awarded  to  Percy  M.  Yell  upon  his  application  to  purchase  it.  Beaty 
instituted  this  suit  in  the  form  of  trespass  to  try  title  to  recover  the  land 
from  Yell,  and  has  prosecuted  this  appeal  from  a  judgment  in  favor  of 
the  defendant. 

Under  the  law,  the  land  could-be  sold  to  actual  settlers  only,  and  in 
order  to  perfect  his  title  the  purchaser,  in  addition  to  a  compliance  with 
other  conditions,  was  required  to  reside  thereon  for  a  period  of  three 
years  next  succeeding  the  date  of  his  purchase.  Whether  Beaty  had  com- 
plied with  this  requirement  was  the  principal  issue  tried,  and  the  ver- 
dict of  the  jurv  was  that  he  had  not  done  so. 

Several  assignments  of  error  are  addressed  to  rulings  of  the  court 
excluding  various  answers  of  W.  A.  Beaty  to  ex  parte  interrogatories 
propounded  to  him  by  the  defendant,  in  which  answers  Beaty  testified 
that  he  resided  on  the  land  during  various  months  in  the  years  1904, 
1005  and  1906.  The  one  objection  to  all  the  answers  was  that  the  same 
were  not  responsive  to  the  interrogatories,  and  the  one  proposition  sub- 
mitted in  appellant's  brief  under  each  and  all  those  assignments  reads: 
"An  objection  that  an  interrogatory  is  not  responsive,  goes  to  the  manner 
and  form  of  taking,  and  can  not  be  for  the  first  time  presented  during  the 
trial  of  the  case/' 

The  scope  of  those  assignments,  therefore,  is  limited  by  the  proposi- 
tion quoted,  and  will  be  disposed  of  accordingly.  It  is  true  that  an  ob- 
jection to  Ihe  depositions  that  they  are  not  responsive  to  the  interroga- 
tories, is  an  objection  to  the  manner  and  form  of  taking.  Lee  &  Co. 
v.  Stowe  &  Wilmerding,  57  Texas,  444;  Gulf,  C.  &  S.  F.  Ry.  v.  Shearer, 
1  Texas  Civ.  App.,  343  (21  S.  W.,  133),  and  authorities  therein  cited. 

Article  2289,  Sayles*  Civil  Statutes,  reads:  "When  a  deposition  shall 
have  been  filed  in  the  court  at  least  one  entire  day  before  the  day  on 
which  the  case  is  called  for  trial,  no  objection  to  the  form  thereof  or  to 
the  manner  of  taking  the  same  shall  be  heard  unless  such  objections 
are  in  writing  and  notice  thereof  is  given  to  the  opposite  counsel  before 
the  trial  commences;  provided,  however,  that  such  objection  shall  be 
made  and  determined  at  the  first  term  of  the  court  after  the  deposition 
has  been  filed,  and  not  thereafter." 

As  the  record  fails  to  show  that  the  depositions  had  been  on  file  at 
least  one  entire  day  before  the  day  on  which  the  case  was  called  for  trial, 
the  assignments  of  error  complaining  of  their  exclusion  are  overruled. 
Seiber  v.  Johnson  Mercantile  Co.,  40  Texas  Civ.  App.,  600  (90  S. 
W.,  516). 

For  the  purpose  of  discrediting  the  testimony  of  J.  M.  Cain,  who  had 
been  introduced  by  the  defendant,  the  plaintiff  offered  in  evidence  a 
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written  statement  purporting  to  have  been  signed  and  sworn  to  by  the 
witness,  in  effect,  that  he  knew  the  plaintiff  had  resided  on  the  land 
in  controversy  for  the  length  of  time  required  by  law,  but  the  state- 
ment was  excluded  upon  defendant's  objection.  While  the  witness  had 
not  testified  directly  and  pointedly  that  the  plaintiff  had  not  so  resided  on 
the  land,  yet  his  testimony  tended  strongly  to  show  that  the  contrary 
of  the  written  statement  was  true.  No  proof  was  made  that  he  made 
affidavit  to  the  statement,  but  the  witness  admitted  that  he  signed  it. 
We  think  the  predicate  established  was  sufficient  to  admit  the  written 
statement,  and  that  it  was  improperly  excluded. 

The  defendant  introduced  the  deposition  of  J.  T.  Eobison,  Commis- 
sioner of  the  Land  Office,  who,  after  stating  that  he  made  a  trip  to  the 
land  for  the  purpose  of  determining  whether  or  not  Mr.  Beaty  was  re- 
siding upon  it,  testified  as  follows:  "Mr.  Beaty  was  not  living  on  the 
land,  nor  were  there  anv  evidences  that  anyone  had  been  there  very 
often,  though  there  were  some  indications  that  somebody  would  be  there 
occasionally,  and  had  a  few  articles  of  bedding  and  food  for  convenience 
if  they  should  happen  to  drop  in  for  a  day  or  so."  The  testimony  quoted 
was  the  answer  of  the  witness  to  interrogatory  No.  4.  The  plaintiff 
objected  thereto  on  the  ground  that  the  same  was  the  opinion  only  of 
the  witness.  Clearly,  this  objection  would  be  tenable  to  portions  of  the 
answer,  but  some  of  us  feel  inclined  to  hold  that  a  portion  of  the  answer 
was  essentially  a  statement  that- he  found  a  few  articles  of  bedding  and 
food  upon  the  land,  and  that  that  portion  of  the  answer  would  not  be 
subject  to  the  objection  urged.  However,  the  objection  was  made  to 
the  answer  as  a  whole,  and  if  any  part  of  the  answer  was  admissible  the 
objection  could  not  properly  be  sustained.  We  say  this  much  by  way 
of  suggestion  in  view  of  another  trial. 

Several  tax  receipts  were  offered  by  the  plaintiff  to  show  that  he  had 
paid  taxes  on  the  land  during  the  years  1905,  1906,  1907  and  1908,  also 
showing  that  he  had  paid  poll  taxes  in  the  county  where  the  land  is  situ- 
ated during  those  years.  This  testimony  was  not  relevant  to  the  issue 
whether  or  not  plaintiff  had  resided  upon  the  land  during  those  years, 
and  was,  therefore,  properly  excluded. 

In  May  v.  Hollings worth,  35  Texas  Civ.  App.,  665  (80  S.  W.,  841), 
a  charge  was  approved  defining  an  actual  settler,  in  such  a  case  as  this, 
to  be  "one  who  actually  occupies  and  settles  upon  the  land  intending  to 
make  it  his  home/'  Upon  the  trial  of  this  case  plaintiff  requested  an 
instruction  substantially  in  accord  with  the  foregoing  definition,  but 
the  same  was  refused.  In  lieu  thereof  the  court  gave  another  definition, 
which  appellant  contends  imposed  upon  him  a  greater  burden  than  was 
authorized  by  law.  Without  undertaking  to  determine  the  merits  of 
the  charge  given,  we  suggest  that  upon  another  trial  the  definition  ap- 
proved in  May  v.  Hollingsworfh  should  be  given,  as  such  a  definition 
unquestionably  would  be  correct. 

The  case  was  tried  by  a  jury  upon  special  issues,  and,  after  instruct- 
ing the  jury  that  the  burden  was  upon  the  plaintiff  to  sustain  the  affirm- 
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ative  of  the  issues  by  a  preponderance  of  the  evidence,  the  court  con- 
cluded the  instruction  in  the  following  language:  "And  you  will  bear 
this  in  mind  in  answering  the  foregoing  questions."  The  language 
quoted  is  criticised  as  being  upon  the  weight  of  the  evidence  and  calcu- 
lated to  prejudice  the  jury  against  the  appellant.  It  is  the  duty  of  the 
jury  to  be  governed  by  the  law  as  given  to  them  in  the  charge  by  the 
court,  and  there  was  no  error  in  so  instructing  them. 

The  plaintiff  requested  an  instruction  that  the  endorsement  made  by 
the  Commissioner  of  the  General  Land  Office  upon  Beaty's  application 
to  purchase,  reading:  "Lands  forfeited  for  failure  to  reside  upon  the 
land  as  required  by  law,  11/8/06/'  could  have  no  force  or  effect  if  Beaty 
had  in  fact  resided  on  the  land  as  required  by  law,  but  the  requested  in- 
struction was  refused.  In  the  instruction  given,  the  jury  were  required 
to  find  whether  or  not  Beaty  had  lived  upon  the  land  in  the  manner 
and  for  the  length  of  time  required  by  law,  and  this,  too,  without  refer- 
ence to  the  endorsement  made  by  the  Land  Commissioner  upon  his  ap- 
plication to  purchase.  In  effect,  it  was  an  instruction  to  find  upon  that 
issue  independent  of  the  memorandum  made  upon  the  application,  and 
there  was  no  error  in  refusing  the  requested  instruction.  Perhaps  the 
purpose  sought  by  the  requested  instruction  was  that  the  jury  should 
be  told  that  the  memorandum  upon  the  back  of  the  application  could 
not  be  considered  as  any  evidence  to  prove  that  Beaty  did  not  reside 
upon  the  land  as  required  by  law.  Such  an  instruction  would  have  been 
proper,  but  the  one  requested  was  not  so  worded. 

For  the  error  committed  in  excluding  the  affidavit  of  the  witness 
Cain,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


R.  L.  Bott  v.  Ida  Wright  et  al. 

Decided  November  12,  1910. 

1. — Conveyance  by  Husband  to  Wife. 

A  conveyance  of  land  by  a  husband  to  his  wife  constitutes  the  land  a  part 
of  the  separate  estate  of  the  wife,  and  this  regardless  of  whether  the  consideration 
paid  for  the  land  was  separate  or  community  property. 

2. — Married  Woman — Separate  Estate — Contract  by  Husband. 

A  husband  has  no  power,  merely  as  such,  to  bind  his  wife  by  a  contract  to 
convey  her  separate  estate. 

3. — Same — Ratification. 

The  mere  fact  that  a  married  woman  joins  her  husband  in  signing  a  deed 
to  her  separate  estate,  in  compliance  with  a  contract  previously  made  by  her 
husband  alone,  would  not  be  such  a  ratification  of  the  contract  of  the  husband 
as  would  support  an  action  against  the  wife  for  specific  performance  of  the 
contract,  in  the  event  the  deed  was  not  delivered. 

4. — Married  Woman — Separate  Estate — Power  to  Contract. 

Except  for  necessaries  for  herself  and  her  children,  or  for  the  benefit  of 
her  separate  estate,  a  married  woman  has  no  legal  capacity  to  make  a  contract 
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either  directly,  or  indirectly  through  her  husband,  for  the  future  conveyance  of 
her  separate  estate. 

5. — Same — Delivery  of  Deed — Husband  as  Agent. 

Where  a  married  woman  surrenders  to  her  husband  a  deed  to  her  separate 
property,  duly  signed  and  acknowledged  by  her,  to  be  by  him  delivered  to  a 
third  party,  authority  will  be  implied  in  the  husband  to  make  such  reasonable 
stipulations  concerning  the  delivery  of  the  deed  to  the  grantee  as  would  not  be 
violative  of  her  instructions  or  in  fraud  of  her  rights. 

6. — Escrow — Definition. 

A  delivery  of  a  deed  to  a>  third  person  to  be  delivered  by  him  to  the  grantee 
on  the  performance  of  an  act,  or  the  happening  of  an  event,  is  called  an  escrow. 

7. — Same — Bight  to  Withdraw. 

Neither  party  has  a  right  to  withdraw  a  deed  delivered  in  escrow  until 
the  happening  of  tne  condition  upon  which  it  was  deposited,  or  until  after  a 
reasonable  time  given  for  the  performance  of  the  condition.  The  mere  fact 
that  the  grantee  had  not  performed  the  condition  imposed  upon  him — as,  for 
instance,  the  payment  of  the  purchase  money — within  the  time  stipulated,  is 
not  always  a  sufficient  warrant  for  withdrawing  the  deed  from  escrow. 

8. — Same — Binding  Upon  Married  Women. 

When  a  married  woman  has  made  and  acknowledged  a  deed  to  her  separate 
estate  with  all  the  formalities  of  the  law,  and  delivered  the  same  in  escrow, 
she  will  be  bound  alike  with  her  husband  to  the  general  effect  of  such  a  de- 
livery. 

9. — Same — Bight  to  Withdraw — Question  for  Jury. 

Evidence  considered,  and  held  to  raise  a  question  which  should  have  been 
submitted  to  the  jury,  as  to  whether  or  not  a  married  woman  and  her  husband 
had  a  right  to  withdraw  from  escrow  a  deed  to  the  wife's  separate  estate,  al- 
though the  time  within  which  the  grantee  had  to  pay  the  purchase  money  had 
passed. 

Appeal  from  the  District  Court  of  Wheeler  County.  Tried  below 
before  Hon.  H.  G.  Hendricks. 

Hoover  &  Taylor,  for  appellant. 

G.  W.  Mendell,  J.  B.  Reynolds  and  B.  M.  Baker,  for  appellees. 

CONNER.  Chief  Justice. — Appellant  instituted  this  suit  for  the 
specific  performance  of  a  contract  to  convey  a  section  of  six  hundred 
and  forty  acres  of  land  described  in  the  petition  and  alleged  to  be  situ- 
ated in  Wheeler  County.    The  contract  is  as  follows: 

"Contract  made  and  entered  into  this,  17th  day  of  October,  1907,  by 
and  between  I.  M.  Wright,  of  Kent,  Texas,  and  R.  L.  Bott,  of  Humeston, 
Iowa,  witnesseth :  that  the  said  I.  M.  Wright  has  this  day  sold  to  R.  L. 
Bott  of  the  following  land  legal  numbers  as  follows:  Section  (4), 
block  L,  land  lying  just  west  of  Clay  section,  for  the  sum  of  $5000,  of 
the  following  terms :  Five  hundred  dollars  cash  paid  in  hand,  which  is 
hereby  receipted  for,  and  forty-five  hundred  dollars  on  or  before  thirty 
days  from  this  date.     I.  M.  Wright  is  1o  deed  by  warranty  deed  and 
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furnish  abstract  showing  clear  and  perfect  title,  and  to  send  deed  and 
abstract  to  the  Humeston  State  Bank,  Humeston,  la.  The  warranty 
deed  is  to  be  free  and  clear  of  all  encumbrance  except  six  hundred  and 
twenty-four  dollars  back  to  the  State. 

(Signed)     "Ida  Wright,  by  I.  M.  Wright,  Agent. 
"R.  L.  Bott."     ' 

After  the  execution  of  the  contract  Ida  Wright  and  I.  M.  Wright  made 
deed  in  due  form  as  agreed  and  forwarded  the  same,  together  with  an 
abstract  of  title,  to  the  Humeston  State  Bank,  but  appellant  not  having 
paid  the  deferred  $4500,  appellees,  on  or  about  December  7,  1907,  tele- 
graphed the  bank  to  return  the  papers,  which  the  bank  did  within  a 
few  days,  and  appellees  thereafter  sold  the  land  to  W.  A.  Layburn,  who 
is  sued  herein  as  an  alleged  purchaser  with  full  notice  of  appellant's 
alleged  rights. 

The  court  below  gave  a  peremptory  instruction  in  appellees'  favor  on 
the  grounds  that  Ida  Wright  was  not  bound  because  of  her  coverture,  and 
that  her  husband  I.  M.  Wright  was  not  bound  because  the  contract 
showed  that  he  signed  as  agent  only.  On  a  former  day  we  affirmed  the 
judgment  save  that  we  held  I.  M.  Wright  bound  for  the  repayment  of 
the  five  hundred  dollars  actually  received.  We  so  held  on  the  theory  that 
the  undisputed  facts  showed  that  the  land  was  the  separate  property 
of  the  wife  and  that  she  had  recalled  the  deed  before  its  actual  delivery 
to  appellant  and  hence  was  not  bound,  although  the  husband  was,  and 
that  as  to  him  the  recall  of  the  deed  amounted  to  a  voluntary  rescission, 
which  was  justified  by  the  facts,  and  that  he  therefore  must  return  the 
monev  actually  received.  On  more  mature  deliberation,  however,  we 
are  not  satisfied  with  all  of  the  conclusions  announced  in  our  original 
opinion  and  that  opinion  is  accordingly  withdrawn. 

Now,  therefore,  treating  the  case  as  an  original  one,  we  have  con- 
cluded that  the  court  erred  in  taking  the  case  from  the  jury.  We  dis- 
agree with  the  contention  that  Tela  Wright  was  bound  by  the  contract 
either  because  of  any  power  in  her  husband,  I.  M.  Wright,  to  bind  her, 
or  on  the  ground  of  a  ratification  because  of  her  joinder  in  the  deed.  It 
is  undisputed  that  prior  to  the  date  of  the  contract  the  land  had  been 
duly  conveyed  to  his  wife  by  I.  M.  Wright.  The  legal  effect  of  this 
conveyance  was  to  invest  in  Mrs.  Wright  the  separate  interest  in  the 
land,  regardless  of  whether  I.  M.  Wright  had  paid  therefor  the  separate 
funds  of  his  wife  or  community  funds  of  both.  (Callahan  v.  Houston, 
78  Texas,  494:  Kahn  v.  Kahn,  94  Texas,  114;  Clay  v.  Power,  24  Texas, 
305.)  This  being  true,  and  there  being  no  evidence  that  the  contract 
was  for  necessaries  or  for  the  benefit  of  her  separate  property,  Mrs. 
Wright  had  no  legal  capacity  to  make  the  contract,  either  directly  or 
indirectly,  or  to  authorize  her  husband  to  do  so.  Revised  Statutes, 
article  2970 ;  Speer's  Law  of  Married  Women,  section  46 ;  Noel  v.  Clark, 
25  Texas  Civ.  App.,  136  (60  S.  W.,  356) ;  Lynch  v.  Elkes,  21  Texas, 
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229;  Stroter  v.  Brackenridge,  51  Texas  Civ.  App.,  170  (118  S.  W., 
634) ;  Cannon  v.  Bout  well,  53  Texas,  626. 

Where,  however,  as  there  is  evidence  here  tending  to  show,  the  wife 
surrenders  to  her  husband  a  deed  to  her  separate  property,  duly  made 
and  acknowledged,  for  the  purpose  of  delivery,  we  think  authority  in 
the  husband  is  to  be  implied  to  make  such  reasonable  stipulations  re- 
lating to  the  delivery  of  the  deed  to  the  grantee  as  shall  not  be  violative 
of  her  instructions  or  in  fraud  of  her  rights.  See  Hughes  v.  Thistle- 
wood,  by  the  Supreme  Court  of  Kansas,  19  Pac,  629. 

This  brings  us  to  a  consideration  of  the  effect  of  the  deposit  of  the 
deed  made  by  appellees  in  the  Humeston  State  Bank.  Save  as  may  be 
inferred  from  the  contract,  the  nature  of  the  subject,  and  the  acts  of 
the  parties,  the  purpose  and  conditions  of  the  deposit,  if  any,  are  not 
disclosed;  but  we  have  finally  concluded  that  the  evidence  as  a  whole 
raises  the  issue  of  a  deposit  of  the  deed  with  the  bank  in  escrow  with 
direction  to  the  bank  to  deliver  the  deed  to  appellant  upon  his  payment 
or  deposit  to  appellees'  credit  of  the  remaining  unpaid  part  of  the  pur- 
chase money.  If  so,  then  appellees  would  not  have  the  right  to  with- 
draw the  deed  from  the  bank  without  appellant's  consent  until  after  the 
expiration  of  a  reasonable  time,  notwithstanding  the  time  limit  named 
in  the  contract.  Says  Mr.  Devlin  in  his  book  on  Deeds  (vol.  1,  section 
312) :  "A  delivery  may  be  made  to  a  third  person  conditional  on  the 
performance  of  an  act  or  the  happening  of  an  event,  whereupon  it  is  to 
be  delivered  to  the  grantee.  Such  delivery  to  a  third  person  is  called  an 
escrow."  And  whether  the  delivery  was  in  escrow  is  to  be  determined 
from  all  the  facts  and  circumstances  in  evidence.  (Wallace  v.  Butts,  31 
S.  W.,  687:  Gaston  v.  City  of  Portland,  19  Pac,  127.)  When  so  de- 
livered and  accepted,  the  depositary  becomes  in  a  sense  a  trustee  for  both 
parties  to  the  transaction  and  neither  may  withdraw  the  deed  until  the 
happening  of  the  condition  upon  which  it  was  deposited,  or  until  after 
a  reasonable  time  given  for  the  performance  of  the  condition.  (16 
Cyc,  page  568;  Bobbins  v.  Bascoe,  26  S.  E.,  807;  White  Star  Line 
Steamboat  Co.  v.  Moragne  (Ala.),  8  So.,  867;  State  Bank  v.  Evans  (N. 
Y.),  28  Am.  Dec,  400;  Hughes  v.  Thistlewood,  19  Pac,  629;  Baums' 
Appeal  (Pa.),  4  AtL,  461;  Hoyt  v.  McLagan,  55  N.  W.,  18;  Gaston  v. 
City  of  Portland,  19  Pac,  127;  Bronx  Investment  Co.  v.  Natl.  Bank  of 
Commerce,  92  Pac.  380 ;  Hardin  v.  Neal  Loan  Co.,  54  S.  E.,  755 ;  in  re 
Cornelius  Estate,  91  Pac,  329;  Bury  v.  Young,  33  Pac,  338.) .  Such  we 
think  is  undoubtedly  the  general  rule,  and, /while  our  laws  have  pro- 
vided certain  safeguards  to  be  observed  in  the  disposition  of  the  wife's 
separate  property,  we  know  of  no  reason  why  after  the  wife,  as  here,  has 
made  and  acknowledged  a  deed  with  all  the  formalities  of  the  law,  she 
should  not  be  held  bound  alike  with  the  husband  to  the  general  effect  of 
a  deliverv  in  escrow.  LTntil  after  due  acknowledgment  of  her  deed  be- 
fore  the  officer  and  until  delivery,  she  is  not  bound.  (Jones  et  ux.  v. 
Goff,  63  Texas,  248.)  But,  clearly,  she  is  bound  after  final  delivery 
to  her  grantee ;  and,  as  we  think,  after  it  has  by  her  consent  passed  from 
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her  control  by  the  quasi  or  conditional  delivery  in  escrow,  save  under 
the  same  circumstances  as  obtain  in  other  cases.  See  Angier  v.  Coward, 
79  Texas,  551.  If  so,  as  before  stated,  it  can  not  be  here  said  that  the 
undisputed  evidence  shows  that  the  withdrawal  of  the  deed  from  the 
Humeston  State  Bank  was  authorized.  It  can  not  be  so  said  merelv  be- 
cause  the  order  for  the  return  was  some  time  after  the  time  limit  named 
in  the  contract  for  the  deferred  payment,  for  nothing  in  the  record 
makes  it  conclusive  that  the  time  so  named  was  of  the  essence  of  the 
contract.  See  Callier  v.  Robinson,  61  Texas  Civ.  App.,  164  (129  S. 
W.,  389).  Nor  can  it  be  said  to  be  conclusive  that  appellant,  though 
present  at  the  time,  consented  for  the  bank  to  return  the  deed,  or  that 
appellant  under  all  the  circumstances  had  deferred  the  payment  beyond 
a  reasonable  time  for  the  examination  or  correction  of  the  title,  etc. 

We  conclude  that  these,  as  well  as  others  indicated,  were  all  issues  that 
should  have  been  submitted  to  the  jury.  It  is  accordingly  ordered  that 
the  motion  for  rehearing  be  granted :  that  the  judgment  be  reversed  and 
the  cause  remanded  for  a  trial  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


Mosheb  Manufacturing  Company  v.  T.  W.  Boyles. 

Decided  November  12,  1910. 

1. — Master  and  Servant — Negligent  Act  of  Foreman — Liability  of  Master. 
While  the  master  is  not  ordinarily  liable  for  the  negligent  act  of  a  fore- 
man or  boss  proximately  resulting  in  injury  to  a  fellow  servant  unless  such 
foreman  or  boss  has  the  power  to  employ  or  discharge  his  injured  fellow  serv- 
ant, yet  this  rule  does  not  apply  to  an  act  of  the  foreman  or  boss  which  from 
its  very  nature  must  be  regarded  as  the  act  of  the  master.  A  foreman  giving 
orders  to  those  who  have  been  placed  by  the  master  to  work  under  him,  and  in 
reference  to  work  under  his  control  and  supervision,  necessarily  speaks  for  the 
master,  and  in  such  case  is  a  vice-principal  as  to  those  over  whom  he  is  given 
such  authority. 

2. — Same. 

A  mere  foreman,  without  power  to  employ  and  discharge,  may  be  a  vice- 
principal  when  directing  the  operations  of  other  employees  over  whom  he  exer- 
cises supervision:  and  a  fellow  servant  as  to  such  employees  when  co-operating 
with  them  in  the  performance  of  their  duties. 

3. — Same — "Safe-Place"  Bule — Evidence. 

In  a  suit  by  an  employee  against  his  employer  for  damages  for  personal 
injuries,  caused  by  the  falling  of  a  stack  of  steel  beams  on  the  premises  where 
plaintiff  was  employed,  evidence  considered,  and  held  to  raise  the  issue  of  vice- 
principal  or  fellow  servant,  "safe-place"  rule,  and  assumed  risk,  all  of  which 
were  properly  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Dallas  County.     Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Harry  P.  Lawther  and  Holloway  &  Holloway,  for  appellant. 
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Garden,  Starling,  Garden  &  Hemphill,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  a  personal  injury  suit. 
There  is  no  controversy  over  the  pleadings,  and  the  evidence  justifies 
the  following  conclusions  of  fact : 

The  defendant,  at  the  time  the  plaintiff  received  the  injuries  com- 
plained of  by  him,  was  a  private  corporation  engaged,  among  other 
things,  in  the  business  of  manufacturing  and  repairing  machinery,  stair- 
cases, fire-escapes,  and  in  doing  structural  work.  In  the  operation  of  its 
business  it  maintained  a  large  building  and  yard  in  which  the  different 
kinds  of  work  incident  to  its  business  was  performed.  In  the  yards  the 
defendant  had  stored  a  number  of  steel  or  metal  beams,  called  "I"  beams, 
which  were  piled  one  upon  the  other  in  separate  stacks  or  tiers,  ranging 
in  height  from  perhaps  two  to  five  feet.  These  beams  were  from  40  to 
60  feet  in  length,  from  6  to  18  inches  in  width,  weighed  about  600 
pounds,  and  the  piles,  or  some  of  them,  were  stacked  rather  close  to 
each  other.  The  proper  and  safe  way  to  pile  the  beams,  so  they  would 
not  fall  down  or  tumble  over,  was  to  place  one  on  top  of  the  other  with 
the  flange  of  each  locking  the  other,  but  they  were  not  piled  that  way. 
They  were  piled  so  that  the  flanges,  or  some  of  them,  were  not  close 
together,  and  so  that  some  of  the  beams  were  not  straight,  and  this 
made  them  unsteadv. 

On  December  19,  1907,  the  plaintiff  Boyles,  was  in  the  employ  of  the 
defendant,  and  while  in  the  discharge  of  his  duties  was  seriously  and 
permanently  injured,  substantially  as  alleged  by  him,  through  the  negli- 
gence of  the  defendant.  He  was  not  guilty  of  contributory  negligence, 
nor  did  he  assume  the  risk  of  injury  from  the  manner  in  which  the 
beams  were  stacked.  Plaintiff  went  to  work  first  with  the  yard  gang. 
After  working  with  this  gang  a  few  weeks  he  was  put  to  work  on  the  in- 
side of  the  building  with  what  was  known  as  the  rivet  gang.  His  regular 
employment  was  with  the  rivet  gang,  but  at  the  time  he  received  his 
injuries  he  was  picking  up  scrap  iron  lying  in  the  yard.  He  was  in- 
structed to  do  this  work  by  Joe  Miller,  who  plaintiff  says  was  defendant's 
second  foreman  or  "straw  boss"  in  charge  of  the  work.  Walter  Hunt 
being  the  general  foreman.  While  plaintiff  was  between  two  piles  of 
"I"  beams  picking  up  scraps  of  iron  as  directed  by  Miller,  one  of  the 
piles  toppled  over,  fell  upon  and  broke  one  of  his  legs  in  two  places.  At 
the  time  of  the  accident  other  employees  of  the  defendant  were  at  work 
taking  down  and  restacking  piles  of  beams  in  the  yard,  but  were  not 
then  engaged  in  taking  down  or  restacking  the  particular  pile  of  beams 
that  fell  upon  and  injured  the  plaintiff.  The  picking  up  of  the  scrap 
iron  and  restacking  the  piles  of  beams  was  preparatory  to  the  taking  of 
stock  by  the  defendant. 

The  grounds  of  negligence  alleged  by  plaintiff  are,  in  substance,  the 
failure  of  the  defendant  to  furnish  him  a  safe  place  in  which  to  work, 
in  that,  it  failed  to  exercise  ordinarv  care  to  so  stack  the  beams  which 
fell  upon  him  as  that  they  would  be  in  a  reasonably  safe  condition,  and 
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bo  they  would  not  topple  over  or  fall ;  directing  and  causing  plaintiff  to  go 
into  a  dangerous  place,  which  was  known  to  it,  or  in  the  exercise  of  ordi- 
nary care  could  have  been  known  by  it,  and  which  was  unknown  to 
plaintiff;  failure  to  inspect  said  pile  of  beams  and  to  discover  their 
dangerous  condition. 

The  defenses  were,  a  general  denial,  contributory  negligence,  and  as- 
sumed risk;  that  if  plaintiff  was  injured  as  alleged  the  same  was  the 
result  of  the  negligence  of  a  fellow  servant ;  that  the  conditions  of  plain- 
tiff's working  place  were  constantly  changing  by  reason  of  his  fellow 
servants,  composing  the  yard  gang,  taking  down  and  restacking  the  piles 
of  beams  in  the  yard  preparatory  to  taking  an  invoice  of  the  stock — 
rendering  inapplicable  the  safe-place  rule. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $7000,  and  the  defendant  appealed. 

Appellant's  first  assignment  of  error  complains  of  the  court's  refusal 
to  give  a  special  charge  requested  by  it  directing  a  verdict  in  its  favor. 
The  propositions  urged  under  this  assignment  are  to  the  effect:  (1) 
that  it  was  proven  that  the  pile  of  beams  which  fell  upon  Boyles  had 
been  stacked  by  members  of  the  yard  gang  after  he  had  commenced  to 
work  for  appellant,  and  that  it  was  an  admitted  fact  that  the  members 
of  the  yard  gang  were  fellow  servants  with  plaintiff;  (2)  that  Joe  Miller 
was  simply  a  straw  boss  with  no  power  to  hire  and  discharge,  and  ad- 
mittedly a  fellow  servant  with  plaintiff;  (3)  that  if  the  pile  of  beams 
was  improperly  stacked,  the  same  was  an  open,  apparent  and  obvious 
fact,  with  equal  opportunity  on  the  part  of  the  plaintiff  with  defendant's 
foreman,  Hunt,  to  know  the  same,  and  that  the  same  was  known  to 
plaintiff,  or  in  the  exercise  of  ordinary  care  should  have  been  known  to 
him;  (4)  it  was  uncontroverted  that  at  the  time  and  place  of  the  ac- 
cident plaintiff  and  the  yard  gang  were  all  engaged  in  the  yard  in  work 
preparatory  to  taking  stock,  by  reason  of  which  the  conditions  about 
the  place  where  plaintiff  was  hurt  were  continually  changing,  a  fact  open 
and  apparent  to  plaintiff,  and  hence  he  assumed  the  risk, — the  safe- 
place  rule  not  applying;  (5)  where  the  servant  knows  the  danger,  or  if 
he  should  in  the  exercise  of  ordinarv  care  have  necessarilv  become  aware 
of  the  danger,  in  the  prosecution  of  his  work,  he  assumes  the  risk  not- 
withstanding the  master  may  have  negligently  ordered  him  into  the 
dangerous  place;  (6)  the  defendant  was  not  an  insurer  of  the  safety 
of  its  premises,  but  was  only  required  to  use  ordinary  care  to  keep  them 
reasonably  safe;  that  plaintiff  went  to  work  for  the  defendant  on  Sep- 
tember 10,  1907,  and  if  the  pile  of  beams  which  fell  on  him  were  stacked 
before  that  time,  the  burden  was  on  him  to  show  that  it  fell  because 
of  inherent  defects  which  were  or  should,  in  the  exercise  of  ordinarv 
care,  have  been  known  to  the  defendant. 

We  have  carefully  examined  the  record  and  read  with  care  the  evi- 
dence quoted  in  the  briefs,  and  much  of  it  as  found  in  the  statement  of 
facts  sent  this  court,  and  we  do  not  find  anvwhere  the  admission  as- 
serted  by  the  appellant,  that  plaintiff  and  Joe  Miller,  or  plaintiff  and 
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the  yard  gang,  were  fellow  servants;  nor  do  we  find  that  it  was  con- 
clusively established  by  the  evidence  either  that  such  relationship  ex- 
isted, or  that  the  pile  of  beams  which  fell  over  and  upon  the  plaintiff 
had  been  stacked  or  undergone  any  material  change  with  reference  to 
the  manner  in  which  they  were  originally  stacked,  after  he  commenced 
to  work  for  appellant.  The  witness  Rainwater  testified:  "I  remember 
when  plaintiff  (Boyles)  went  to  work  for  defendant,  and  that  pile  of 
beams  was  there  when  Boyles  started  to  work  for  defendant.  They  were 
in  the  same  condition  before  he  went  to  work  there  as  thev  were  when 
they  fell  on  him  and  during  the  time  between  the  time  when  they  were 
first  piled  and  the  time  when  he  got  hurt."  W.  T.  Hamm,  a  witness 
offered  by  the  appellant,  testified :  "I  went  to  work  there  for  the  Mosher 
Manufacturing  Company  on  the  27th  day  of  August,  1907,  and  this 
stack  of  beams  that  fell  over  on  Bovles  was  there  when  I  went  there." 
Appellant's  foreman,  Hunt,  testified:  "I  have  no  idea  how  long  this 
pile  of  beams  that  they  told  me  had  fallen  over  on  Boyles,  had  been  there 
in  the  yard;  I  don't  know  who  stacked  it  except  it  was  the  yard  gang. 
.  .  .  I  don't  think  I  have  any  knowledge  of  just  how  long  it  had 
been  there."  And  Joe  Miller,  who  directed  plaintiff  to  pick  up  the  scrap 
iron,  said :  "I  could  not  tell  you  when  that  pile  of  beams  that  fell  over 
on  plaintiff  was  put  there." 

If  the  beams  were  stacked  before  plaintiff  commenced  to  work  for  the 
defendant,  then,  of  course,  the  members  of  the  yard  gang  who  stacked 
them  were  not  fellow  servants  with  the  plaintiff.  There  was  testimony, 
it  is  true,  from  which  the  jury  might  have  reached  the  conclusion  that 
the  pile  of  beams  in  question  was  stacked  or  some  of  them  placed  upon 
the  pile,  after  the  plaintiff  began  working  for  the  defendant ;  but  taking 
the  evidence  as  a  whole,  which  must  be  done,  it  raised  the  issue  of  fact, 
whether  the  beams  were  stacked  before  or  after  plaintiff  commenced  to 
work  for  defendant,  and  whether,  if  stacked  afterwards,  the  plaintiff 
was  a  member  at  that  time  of  the  yard  gang,  and  such  issues  were  prop- 
erly submitted  to  the  jury  for  their  determination.  There  is  evidence 
that  the  plaintiff  when  he  first  began  to  work  for  the  defendant  was  made 
one  of  the  yard  gang;  that  after  he  had  worked  in  this  department  of 
service  for  a  few  weeks  he  was  transferred  to  the  rivet  gang  and  put  to 
work  on  the  inside  of  the  building.  Whether  the  pile  of  beams  was 
stacked  while  plaintiff  was  a  member  of  the  yard  gang,  assisting  in  such 
work,  or  while  he  was  a  member  of  the  rivet  gang,  was  a  question  for 
the  jury.  If  plaintiff  was  a  member  of  the  rivet  gang  when  the  beams 
were  stacked,  then  it  can  not  be  said  that  his  injuries  were  the  result 
of  the  negligence  of  a  fellow  servant  in  improperly  stacking  the  beams. 

Again,  whether  Joe  Miller  and  the  plaintiff  were  fellow  servants  may 
have  been  an  issuable  fact,  but  we  are  inclined  to  think  Miller  was  a 
vice  principal.  Construing  the  evidence,  however,  most  favorable  to 
appellant,  whether  such  relation  existed  or  not  was  a  question  for  the 
jury.  The  principal  testimony  touching  the  position  and  authority  of 
Miller  over  the  plaintiff  is  as  follows:     Miller  himself  testified:     "My 
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position  is  laying  out  the  work.  All  I  know  is  that  they  call  me  an  iron 
worker.  Some  of  the  men  called  me  a  straw  boss.  I  know  what  a  straw 
boss  is.  A  straw  boss  is  one  that  gets  instructions  from  the  general  fore- 
man and  turns  it  over  to  the  hands  working  under  him.  Mr.  Hunt  is 
the  general  foreman  down  there  of  the  structural  department.  I  did 
not  hire  or  discharge  anybody  down  there.  I  have  got  no  authority  to 
hire  or  discharge  anybody  down  there.  ...  I  don't  know  how  long 
plaintiff  had  been  picking  up  scrap  iron  at  the  time  he  got  hurt;  I  told 
him  to  pick  up  scrap  iron  that  morning.  I  told  him  to  pick  up  the 
scrap  iron  and  pile  it  up  in  a  close  pile  where  we  could  weigh  it 
handy.  I  did  not  tell  the  plaintiff  to  go  down  between  the  piles  of 
beams  and  pick  up  scrap  iron."  Hunt  testified:  "I  am  now  and 
have  been  foreman  of  Mosher  Manufacturing  Company  for  six  years. 
My  duties  in  that  connection  are  looking  after  the  plant  and  hiring  and 
discharging  men.  I  put  Mr.  Miller  in  charge  of  those  men  there  con- 
nected with  the  yard  gang,  and  they  did,  or  were  supposed  to  do,  what 
he  told  them  to  do  in  that  respect,  and  with  respect  to  the  men  under 
him,  and  with  respect  to  the  work  to  be  done  there  in  the  yards.  He 
had  general  authority  with  respect  to  these  matters  down  there."  Plain- 
tiff Bovles  testified:  "I  worked  under  Walter  Hunt  and  Joe  Miller 
down  there.  I  worked  under  both  of  them.  Thev  were  both  mv  fore- 
men.  .  .  .  Joe  Miller  gave  me  orders  to  pick  up  the  scrap  iron. 
Joe  Miller  was  the  second  foreman  down  there.  I  obeyed  either  Mr. 
Hunt's  or  Joe  Miller's  instructions.  Joe  Miller  generally  gave  us  orders. 
...  I  think  I  worked  three  days  on  the  inside  picking  that  up  (scrap 
iron).  When  I  got  through  with  that,  he  (Miller)  told  me  to  go  out- 
side, and  just  before  I  got  hurt  I  had  gathered  it  (the  scrap  iron)  all 
up  except  between  those  stacks  of  steel,  and  he  (Miller)  says:  'Boyles, 
there  is  some  scrap  iron  over  there  among  that  steel,  pick  that  up/ 
.  .  .  I  don't  think  it  was  over  five  minutes  before  I  got  hurt  that  he 
told  me  to  go  in  among  those  stacks  of  steel  and  get  the  scrap  iron  out 
of  there." 

It  does  not  appear,  so  far  as  we  have  discovered,  that  Miller,  at  or 
about  the  time  plaintiff  was  injured,  was  engaged  either  in  picking  up 
scrap  iron  or  assisting  in  taking  down  and  restacking  the  piles  of  beams. 
The  names  of  several  employees  doing  the  latter  work  is  given,  but 
Miller's  name  does  not  appear  among  them.  The  only  connection  which 
he  is  shown  to  have  had  with  the  matter  was  to  direct  the  plaintiff  and 
other  employees  at  work  in  the  yard  to  do  the  particular  work  each  was 
performing  at  the  time  plaintiff  was  injured.  Now,  while  it  is  settled 
bv  the  decisions  of  this  State  that  the  master  is  not  liable,  ordinarilv. 
for  the  negligent  act  of  a  foreman  or  boss  proximately  resulting  in  in- 
jury to  a  fellow  servant  unless  such  foreman  or  boss  had  the  power  to 
employ  or  discharge  his  injured  fellow  servant,  yet  we  understand  that 
this  rule  does  not  apply  to  an  act  of  the  foreman  or  boss  which  from 
its  very  nature  must  be  regarded  as  the  act  of  the  master.  A  foreman 
giving  orders  "to  those  who  have  been  placed  by  the  master  under  him  to 
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work,  and  in  reference  to  work  under  his  control  and  supervision,  neces- 
sarily speaks  for  the  master  and  in  such  case  is  a  vice-principal  as  to 
those  over  whom  he  is  given  such  authority.  Bering  Mfg.  Co.  v.  Femelat, 
35  Texas  Civ.  App.,  36  (79  S.  W.,  869) ;  Lantry-Sharpe  Contracting  Co. 
v.  McCracken,  53  Texas  Civ.  App.,  627  (117  S.  W.,  453).  In  the  last 
case  cited,  the  common  law  rule,  which  is  applicable  in  this  State  in  cases 
not  affected  by  our  statute,  is  stated  thus:  "The  superior  servant  who  is 
given  the  right  to  employ  and  discharge  those  over  whom  he  exercises 
supervision,  is,  as  to  such  employees,  while  engaged  in  the  service  of  the 
master,  a  vice-principal  regardless  of  the  grade  of  service  in  which  he 
may  be  engaged  at  the  time;  while  one  merely  authorized  to  control  or 
direct  the  operations  of  other  employees  is  such  vice-principal  only  when 
exercising  the  delegated  functions.  If,  for  instance,  an  agent  of  the 
latter  class  should,  while  in  the  performance  of  some  service  of  the  same 
grade  with  those  over  whom  he  is  placed,  negligently  cause  an  injury 
to  another  employee,  it  would  be  the  act  of  a  fellow  servant,  because  the 
superior  would  not,  in  that  instance,  be  acting  at  the  time  as  the  repre- 
sentative of  the  master ;  but  if  the  injury  should  be  caused  by  the  negli- 
gence of  an  agent  endowed  with  the  power  to  employ  and  discharge,  it 
would  be  the  act  of  the  vice-principal,  and  the  master  would  be  liable,  for 
the  reason  that  such  agent  is  at  all  times,  as  to  his  subordinates,  the 
representative  of  the  master.  A  mere  foreman,  without  power  to  employ 
and  discharge,  may  therefore  be  a  vice-principal  when  directing  the 
operations  of  other  employees  over  whom  He  exercises  supervision,  and 
a  fellow  servant  as  to  such  employees  when  co-operating  with  them  in 
the  performance  of  their  duties." 

We  are  also  of  the  opinion  that  the  "safe-place  rule"  was  clearly  ap- 
plicable under  the  evidence,  and  that  it  can  not  be  said  as  a  matter  of 
law  that  plaintiff  assumed  the  risk  of  the  danger  in  going  between  the 
piles  of  beams  to  pick  up  the  scraps  of  iron.  He  was  not  engaged  with 
the  members  of  the  yard  gang,  in  taking  down  and  restacking  the  piles 
of  beams  situated  in  the  yard.  On  the  contrary,  he  was  engaged  in  an 
entirely  different  character  of  work,  namely,  picking  up  scrap  iron, 
and  placing  it  in  piles  to  itself,  which  was  lying  scattered  over  the  yard. 
This  work  of  itself  was  not  dangerous,  while  that  of  taking  down  and 
restacking  the  beams  would  be  attended,  perhaps,  with  more  or  less 
danger.  The  beams  that  were  being  taken  down  and  restacked  were  in 
separate  stacks,  and  only  one  stack  being  taken  down  at  a  time.  The 
stack  that  fell  upon  plaintiff  was  not  being  taken  down  or  restacked  or 
otherwise  being  interfered  with  at  the  time  it  fell,  and  hence  the  con- 
dition of  the  place  at  which  plaintiff  was  injured  was  not  undergoing 
any  change  with  respect  to  the  pile  of  beams  or  otherwise  by  the  work 
of  the  yard  gang  or  his  own  work  at  the  time  he  was  injured,  that  neces- 
sarily endangered  to  any  extent  his  presence  there.  Under  the  circum- 
stances shown,  it  was  the  duty  of  the  defendant  to  exercise  ordinary  care 
to  furnish  plaintiff  a  reasonably  safe  place  in  which  to  work,  and  a  failure 
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to  do  so  was  negligence.  Whether  the  beams  were  improperly  and  un- 
safely piled  and  the  danger  of  their  falling  obvious;  or  whether  plaintiff 
had  an  equal  opportunity  with  the  defendant  to  know  the  condition  of  the 
pile  of  beams,  were  questions  of  fact,  and  all  fully  and  clearly  submitted 
either  in  the  court's  general  charge  or  special  charges  requested  by  the 
defendant.  The  evidence  bearing  upon  these  questions,  or  either  of 
them,  was  not  so  one-wav  that  reasonable  minds  could  not  draw  different 
conclusions  from  it.  Whether  the  risk  of  danger  attending  the  work 
being  performed  by  the  plaintiff  was  one  ordinarily  incident  to  his  em- 
ployment, or  whether  plaintiff  knew  of  the  danger  or  in  the  exercise  of 
common  prudence  in  the  discharge  of  his  duties,  must  necessarily  have 
known  it,  were  also  issues  of  fact  that  should  have  been,  and  were,  by 
appropriate  charges,  submitted  to  the  jury. 

The  second,  third,  fifth,  sixth,  seventh  and  ninth  assignments  of  error 
are  grouped  in  appellant's  brief,  and  complain  of  the  court's  refusal  to 
give  certain  special  instructions  relating  to  the  subject  of  fellow  servants, 
and  the  law  governing  in  such  cases.  There  is  but  one  proposition  made 
under  these  several  assignments,  which  is  to  the  effect,  that  while  the 
trial  court,  in  its  general  charge  and  in  the  special  charges  requested  by 
the  defendant,  instructed  the  jury  as  to  who  were  fellow  servants  with 
the  plaintiff  and  that  under  the  law  the  defendant  was  not  responsible 
for  their  acts  of  negligence,  he  erroneously  qualified  the  same  with  the 
instruction  that  said  charges  were  not  applicable  if  they  found  that  the 
pile  of  beams  was  stacked  prior  to  the  time  plaintiff  commenced  to  work 
for  the  defendant.  We  are  inclined  to  think  the  qualification  of  the 
charge  was  entirely  correct  under  the  facts.  At  least  it  furnishes  no 
sufficient  ground  for  a  reversal  of  the  case,  and  the  assignments  will  be 
overruled. 

The  questions  presented  by  the  other  assignments  are  practically  the 
same  as  those  raised  in  assignments  already  discussed.  These  questions 
have  been  decided  adversely  to  the  contention  of  appellant  and  further 
consideration  of  them  is  unnecessarv.  While  the  evidence  was  conflict- 
ing,  it  was  sufficient  to  justify  and  sustain  the  verdict  of  the  jury.  The 
court's  charge  fairly  presented  all  the  issues  raised,  and  no  substantial 
injury  was  done  the  appellant  by  any  of  the  rulings  of  which  complaint 
is  made.    The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Affirmed. 

Writ  of  error  refused. 


The  Texas  Company  v.  D.  W.  Strange. 

Decided  November  12,  1910. 

1. — Master  and  Servant — Safe  Place  to  Work — Duty  of  Vaster. 

Tn  a  case  where  both  carpenters  and  brick  masons  were  engaged  in  the 
erection  of  a  building  and,  in  accordance  with  their  duty  and  instructions, 
the  carpenters  constructed  a  scaffold  for  the  masons  to  work  upon,  and  the 
masons  took  no  part  in  the  construction  of  the  same,  the  master  would  be  liable 
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for  personal  injuries  to  a  mason  caused  by  a  failure  on  the  part  of  the  car- 
penters to  exercise  ordinary  care  in  the  construction  of  the  scaffold  whereby  the 
scaffold  fell.  It  would  be  otherwise  if  the  masons  themselves  constructed  the 
scaffold. 

2. — Same — Huty  of  Master — Charge — Construction. 

A  charge  should  be  considered  and  construed  as  a  whole.  A  charge  upon 
the  duty  of  an  employer  to  furnish  his  employees  a  safe  place  to  work,  consid- 
ered, and  held  subject  to  the  objection  that  a  certain  paragraph  of  it  imposed 
upon  the  employer  the  absolute  duty  of  faultless  construction  of  a  scaffold,  and 
of  furnishing  material  free  from  defects,  etc.,  still  when  the  charge  was  consid- 
ered as  a  whole  said  objection  was  cured  by  other  portions  of  the  same  in 
which  the  jury  was  instructed,  in  effect,  that  the  employer  was  not  an  insurer 
of  a  safe  place  to  work,  and  the  measure  of  the  employer's  duty  was  ordinary 
care. 

.  3. — Same — Assumed  Bisk. 

If  an  employee  after  going  upon  a  scaffold  discovered  the  immediate  danger 
of  its  falling,  and  failed  to  use  proper  care  to  protect  himself  from  injury,  but 
remained  thereon  waiting  for  others  to  repair  it,  he  assumed  the  risk  of  his 
position.  It  would  be  otherwise  if  the  scaffold  fell  after  he  discovered  its  dan- 
gerous condition  and  before,  by  the  use  of  ordinary  care,  he  could  leave  it. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

James  L.  Autry  and  Amos  L.  Beaty,  for  appellant. — The  scaffold 
which  fell  with  the  plaintiff,  being  merely  a  temporary  structure,  erected 
by  the  defendant's  employees  in  the  course  of  the  work  being  done  and 
as  a  means  of  instrumentality  of  doing  that  work,  and  not  having  been 
furnished  by  the  defendant  as  a  completed  structure,  was  not  the  kind 
of  a  work-place  contemplated  by  the  rule  requiring  the  master,  as  one 
of  his  non-delegable  duties  to  use  care  to  see  that  the  work-place  is  safe. 
And  this  is  not  altered  by  the  fact  that  employees  other  than  the  plaintiff 
— he  being  a  bricklayer  and  they  being  carpenters— constructed  the  scaf- 
fold; they  were  all  fellow  servants.  Allen  v.  Bail  way  (Texas  Civ.  App.), 
37  S.  W.,  171;  Maughmer  v.  Bering  (Texas  Civ.  App.),  46  S.  W..  917; 
Armour  v.  Hahn,  111  U.  S.,  313  (28  L.  Ed.,  440) ;  Phoenix  v.  Castle- 
berry  (C.  C.  A.),  131  Fed.,  175;  Thomas  on  Negligence,  page  790; 
Thompson  on  Negligence,  sec.  5257;  Shearman  &  Bedfield  (4th  ed.), 
sec.  195;  Labatt,  Master  and  Servant,  sees.  614-617;  Labatfs  editorial 
note,  54  L.  B.  A.,  142;  12  Am.  &  Eng.  Ency.  Law,  957,  1015;  20  Am. 
&  Eng.  Ency.  Law,  81,  82;  Beesley  v.  Wheeler  (Mich.),  61  N.  W.,  658; 
Killea  v.  Faxon,  125  Mass.,  485;  Peschel  v.  Bailway  (Wis.),  21  N.  W., 
269;  McCone  v.  Gallagher.  44  N.  Y.  Supp.,  697;  Butler  v.  Townsend 
(X.  Y.),  26  N.  E.,  1017;  Garrow  v.  Miller  (Vt.),  47  Atl.,  1087;  Metzler 
v.  McKenzie  (Wash.).  76  Pac,  114;  Fraser  v.  Lumber  Co.  (Minn.), 
47  N.  W.,  785;  Fukare  v.  Kerbaugh  (N.  J.),  61  Atl.,  376;  Boss  v. 
Walker  (Pa.),  21  Atl.,  157;  Burns  v.  Sennett  (Cal.),  33  Pac,  916; 
Benn  v.  Null  (Iowa),  21  N.  W.,  700;  Grayson  v.  Carter  (Ark.),  88  S. 
W.,  597;  Channon  v.  Sanford,  70  Conn.,  573;  Donovan  v.  Harlan,  2 
Penn.  (Del.),  190;  Wigmore  v.  Jay,  5  Exch.,  354. 
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Charles  F.  Clint  and  Chilton  &  Chilton,  for  appellee. — That  appellant 
having  employed  carpenters  to  build  the  scaffold  upon  which  the  plain- 
tiff, a  bricklayer,  was  called  upon  to  perform  his  work,  and  having  under- 
taken to  furnish  same  as  a  completed  structure  or  instrumentality,  is 
liable  to  plaintiff  for  negligence  in  its  construction:  Terrell  Compress 
Co.  v.  Arrington,  48  S.  W.,  59 ;  Buchanan  v.  Murayda,  124  S.  W.,  973 ; 
Quinn  v.  Glenn  Lbr.  Co.,  12G  S.  W.,  2;  Chambers  v.  American  Tin  Plate 
Co.,  129  Fed.,  561  (Lurton) ;  Vulcan  Co.  v.  Harrison,  130  S.  W.,  583 
(Ark.) ;  Chicago  &  A.  Co.  v.  Maroney,  170  111.,  520,  48  X.  E.,  953;  Mc- 
Namara  v.  McDonough  (Cal.),  36  Pac,  941;  Sims  v.  Am.  Steel  Barge 
Co.  (Minn.),  57  N.  W.,  322;  Kansas  C.  &  F.  Co.  v.  Sawyer  (Kan.),  53 
Pac,  90;  Cadden  v.  Am.  Steel  Barge  (Wis.),  60  N.  W./800;  Southern 
Pac.  By.  v.  Markey,  19  S.  W.,  392;  Missouri,  K.  &  T.  v.  Keefe,  84  S. 
W.,  679;  Kreigh  v.  Westinghouse,  214  U.  S.,  249;  Smith  v.  Buffalo  Oil 
Co.,  91  S.  W.,  383;  Texas  &  P.  v.  Hohn,  21  S.  W.,  942  (writ  denied, 
plank  on  scaffold  hit  passing  brakeman) ;  Duerler  v.  Eichhorn,  99  S.  W.. 
715  (barrel  falling  on  plaintiff) ;  Pipkin  v.  Hayward  Lbr.  Co.,  94  S.  W., 
1068;  San  Antonio  Foundry  Co.  v.  Drish,  85  S.  W.,  440  (hole  in  path)  ; 
St.  Louis  S.  W.  By.  v.  Mayfield,  60  S.  W.,  896. 

The  charge  assailed  in  third  assignment  applied  to  the  testimony  as 
to  what  was  said  and  done  by  plaintiff  after  he  got  on  the  scaffold,  and 
was  correct:  Missouri,  K.  &  T.  v.  Milam,  50  S.  W.,  417;  International 
&  G.  N.  v.  Cochrane,  71  S.  W.,  41 ;  Missouri,  K.  &  T.  v.  Williams,  68 
S.  W.,  805;  Missouri,  K.  &  T.  v.  Follin,  68  S.  W.,  810;  St.  Louis  &  S. 
F.  B.  B.  v.  McClain,  80  Texas,  85;  26  Cyc,  1202  and  1207. 

BAINEY;  Chief  Justice. — Appellee  brought  this  suit  to  recover  of 
appellant  damages  on  account  of  personal  injuries  received  by  him  while 
in  its  services  as  a  bricklayer.  The  injury  was  caused  by  the  falling  of  a 
scaffold  erected  by  appellant  for  the  use  of  appellee  to  stand  upon  while 
laying  brick  in  the  wralls  of  a  building  then  in  the  course  of  construction 
for  appellant.  Negligence  was  charged  against  the  company  substantially 
as  follows: 

First.     In  failing  to  use  ordinary  care  to  furnish  a  safe  work-place. 

Second.  In  furnishing  knotty,  weak  and  unsound  timber  for  the 
workmen  to  use  in  building  the  scaffold. 

Third.  In  employing  and  having  inexperienced  and  incompetent  men 
to  select  the  materials  and  build  the  scaffold. 

Fourth.  In  failing  to  have  a  sufficient  number  of  carpenters  engaged 
in  and  about  the  work  being  done. 

Fifth.  In  failing  to  inspect  or  to  have  an  inspector  or  some  one  per- 
forming the  duties  of  an  inspector. 

The  defendant  pleaded  the  general  issue,  assumed  risk,  and  con- 
tributory negligence.  A  trial  was  had  and  resulted  in  a  verdict  and 
judgment  for  plaintiff,  and  the  defendant  prosecutes  this  appeal. 

The  appellant  requested  a  peremptory  instruction  in  its  favor  which 
was  denied  by  the  court,  and  this  action  of  the  court  is  the  basis  for  its 
first  assignment  of  error. 
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The  proposition  is  made  that  under  the  circumstances  no  liability  is 
shown  on  the  part  of  appellant  for  the  falling  of  the  scaffold.  As  a 
general  rule,  it  is  the  duty  of  the  master  to  furnish  the  servant  with  a 
safe  place  to  work.  The  measure  of  this  duty  is  the  use  of  ordinary  care. 
The  question  arises,  does  the  rule  apply  in  this  case?  The  appellant  in- 
sists that  it  does  not,  while  on  the  other  hand  the  appellee  insists  that 
it  does. 

The  facts,  about  which  there  is  no  controversy,  are  substantially  that 
the  appellant  was  having  an  oil  refinery  constructed,  which  required  the 
erection  of  several  buildings.  The  appellant  had  quite  a  force  of  work- 
men employed,  consisting  of  carpenters,  bricklayers  and  other  work- 
men. There  was  a  general  superintendent  of  this  force.  There  was  a 
foreman  of  the  carpenters,  and  one  of  the  bricklayers.  Each  foreman 
had  control  only  of  his  particular  squad.  Said  foremen  had  the  power 
to  employ  and  discharge  men  but  neither  had  any  power  or  control  of 
the  other's  squad.  The  scaffold  was  erected  by  the  carpenters  exclusively, 
the  masons  taking  no  part  in  its  construction.  The  carpenters,  as  was 
the  custom,  had  erected  the  scaffold  on  which  it  was  necessary  for  the 
masons  to  stand  in  the  prosecution  of  their  work,  and  in  this  instance 
as  the  masons  went  upon  the  scaffold  it  fell  and  the  appellee  was  in- 
jured. It  is  true  that  the  scaffold  was  only  a  temporary  one,  but  it  was 
erected  to  stand  for  the  use  of  the  masons  until  the  task  assigned  them 
had  been  completed.  Without  it  the  walls  of  the  building  could  not 
well  have  been  completed,  so  it  was  necessary  for  the  masons  to  use  it. 
It  was  no  part  of  the  masons'  duty  to  assist  in  the  erection  of  said  scaf- 
fold, nor  did  they  assist  in  any  way  in  its  erection,  and  under  these  con- 
ditions we  think  it  was  the  master's  duty  to  use  ordinary  care  in  the 
construction  of  said  scaffold,  and  if  it  did  not  do  so  it  would  be  liable 
for  the  damages  resulting. 

We  think  this  case  different  in  principle  from  those  cases  where,  in 
the  construction  of  buildings,  it  is  necessary  to  erect  temporary  struc- 
tures to  complete  the  main  structure  and  the  workmen  themselves  erect 
such  temporary  structures.  In  such  case  the  workmen  assume  the  risk  of 
the  temporary  structures  being  safe,  while  in  the  case  at  bar  the  masons 
had  the  right  to  assume  that  the  master  had  done  its  duty  and  provided 
them  with  a  safe  place  to  work.  There  seems  to  be  a  conflict  of  authori- 
ties in  other  States  on  the  principle  here  involved.  There  is  no  direct 
adjudication  by  our  courts  of  this  State  on  the  precise  question,  but  there 
are  cases  which  in  principle  are  in  line  with  our  holding.  Pipkin  v.  Hay- 
ward  Lbr.  Co.,  43  Texas  Civ.  App.,  304  (96  S.  W.,  635) ;  Smith  v.  Buffalo 
Oil  Co.?  41  Texas  Civ.  App.,  267  (91  S.  W.,  383) ;  Missouri,  K.  &  T.  Ry. 
Co.  v.  Keefe,  37  Texas  Civ.  App.,  588  (84  S.  W.,  679) ;  Texas  &  Pac. 
By.  Co.  v.  Hohn,  1  Texas  Civ.  App.,  36  (21  S.  W.,  942). 

We  are  of  the  opinion  that  the  authorities  of  other  jurisdictions  hold- 
ing contrary  to  the  principle  insisted  upon  by  appellant,  is  the  better, 
and  comports  with  the  justice  of  this  case,  some  of  which  we  cite.  Mc- 
Namara  v.  McDonough,  36  Pac,  941 ;  Kreigh  v.  Westinghouse,  214  TJ. 
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S.,  249;  Chicago  &  A.  R.  Co.  v.  Maroney,  170  111.,  520  (48  N.  E.,  953) ; 
Cadden  v.  AmericaD  Steel  Barge  Co.,  60  N.  W.,  800;  Sims  v.  American 
Steel  Barge  Co.,  57  N.  W.,  322;  Kansas  C.  &  F.  Co.  v.  Sawyer,  53 
Pac.,  90. 

The  servants  who  erected  the  scaffold  were  not  fellow  servants  of 
appellee.  The  masons  had  no  connection  with  the  building  of  the  scaf- 
fold. The  appellant  had  undertaken  to  furnish  it  for  the  masons,  and 
the  doctrine  of  fellow  servants  does  not  apply  in  this  instance. 

Appellant's  second  assignment  of  error  complains  of  the  following 
paragraph  of  the  charge,  which  reads:  "If  you  find  from  the  evidence 
that  on  or  about  August  17,  1907,  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  brick  mason,  and  while  then  and  there  engaged  in  the  dis- 
charge of  his  duty  in  laying  brick  and  exercising  ordinary  care  in  dis- 
charging said  duties,  said  scaffolding  gave  way  and  caused  the  plaintiff 
to  fall  therefrom  to  the  ground,  as  complained  of  in  his  first  amended 
original  petition,  and  he  was  thereby  injured  in  the  manner  set  forth  in 
his  first  amended  original  petition,  and  that  said  scaffold  gave  way  and 
fell  because  of  faulty  construction,  or  because  of  defective  or  unsound 
material  therein,  or  because  of  the  incompetency  of  those  who  con- 
structed the  same,  or  that  the  defendant  failed  to  exercise  ordinary  care 
in  the  construction  of  said  scaffolding  by  itself  or  through  its  employees 
or  agents,  or  failed  to  furnish  sound  material  for  the  construction  thereof, 
or  failed  to  furnish  competent  labor  to  construct  the  same — then,  and 
in  either  of  such  events,  for  failure  to  furnish  either  of  the  instrumen- 
talities just  hereinbefore  indicated,  it  would  be  liable  to  the  plaintiff  for 
damages  for  any  injuries  on  account  of  either  of  such  failures  which 
may  have  been  then  and  there  inflicted  upon  him,  and  in  such  event  you 
will  find  for  the  plaintiff  damages  in  such  sum  as  the  evidence  discloses 
he  mav  be  entitled  to." 

Under  this  assignment  is  submitted  the  following  proposition :  "The 
charge  complained  of  not  only  required  the  defendant  to  use  ordinary 
care  in  the  construction  of  the  scaffolding,  but  plainly  imposed  upon  it 
the  absolute  duty  of  faultless  construction,  and  of  furnishing  material 
free  from  defects,  and  of  hiring  competent  laborers,  rather  than  merely 
using  ordinary  care  in  those  respects,  which  of  course  was  error." 

While  the  paragraph  complained  of  is  not  free  from  the  construction 
contended  for  by  appellant,  yet  we  think  the  objections  were  cured  by  the 
court  in  other  portions  of  the  charge,  where  the  jury  were  instructed, 
in  effect,  that  the  master  was  not  an  insurer  of  a  safe  place  to  work,  but 
the  measure  of  the  master's  duty  was  ordinary  care.  The  charge,  in 
this  respect,  when  considered  as  a  whole,  was  sufficient  and  presents  no 
reversible  error.  The  paragraph  complained  of  is  erroneous  in  submit- 
ting the  right  to  recover  if  appellant  "failed  to  furnish  competent  labor 
to  construct  the  same,"  as  the  evidence  failed  to  raise  the  issue  of  com- 
petent labor. 

The  third  assignment  of  error  is:  "If  you  believe  from  the  evidence 
that  the  scaffold  in  question  was  clearly  defective,  and  that  the  plaintiff 
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had  a  full  knowledge  thereof,  and  that  it  was  clearly  and  immediately 
dangerous,  and  that  the  plaintiff  had  a  full  knowledge  thereof,  but  that 
he  proceeded  upon  said  discovery  to  notify  the  defendant  of  the  defective 
and  dangerous  condition  of  the  scaffolding,  and  that  before  it  could  be 
repaired  or  strengthened,  the  same,  without  the  fault  of  plaintiff,  broke 
and  fell,  then  and  in  that  event  plaintiff  did  not  assume  any  risk*  in 
connection  with  its  defective  or  dangerous  condition;  and  although  he 
may  have  known  of  both  such  defects  and  danger,  he  could  still  recover, 
as  hereinbefore  indicated, — unless  vou  believe  and  find  from  the  evi- 
dence  that  his  own  want  of  ordinary  care  caused  or  contributed  to  caus- 
ing  said  scaffold  to  fall  and  break  and  injure  him,  as  aforesaid." 

We  are  inclined  to  think  this  charge  was  calculated  to  confuse  and 
mislead  the  jury.  There  was  testimony  by  plaintiff  that  he  did  not 
know  the  scaffold  was  dangerous  before  he  went  on  it,  while  on  the  other 
hand  there  was  testimony  tending  to  show  that  he  did  know  it  was  not 
safe  when  he  went  on  it.  Plaintiff's  theory  is  that  he  did  not  know, 
but  that  after  he  had  gone  on  the  scaffold  he  discovered  its  defective  con- 
dition and  called  for  the  carpenters  to  fix  it,  and  before  he  could  get  off 
it  fell  and  he  was  injured.  The  court  in  writing  the  charge  probably 
had  this  theory  in  view  and  attempted  to  present  it  to  the  jury,  but  if 
so,  he  failed  to  present  it  in  a  clear  manner  so  as  to  properly  present  it 
to  the  jury,  and  it  is  therefore  error.  He  had  charged  on  assumed  risk 
and  there  was  not  a  sufficient  grouping  of  facts  in  the  charge  complained 
of  to  direct  the  attention  of  the  jury  to  the  condition  that  would  re- 
lieve appellee  from  assumed  risk.  If,  after  appellee  went  upon  the 
scaffold,  he  discovered  the  immediate  danger  of  its  falling  and  did  not 
use  proper  care  to  protect  himself  from  injury  but  remained  thereon 
waiting  for  the  carpenters  to  repair  it,  he  assumed  the  risk.  If,  how- 
ever, after  discovering  the  danger  the  scaffold  immediately  fell,  and  he 
did  not,  by  the  use  of  ordinary  care,  have  time  to  protect  himself  from 
injury,  he  did  not  assume  the  risk.  After  discovering  the  immediate 
danger  of  the  scaffold  falling  he  could  not  wait  for  the  carpenters  to 
fix  it  unless  in  the  exercise  of  ordinary  care  an  ordinarily  prudent  man 
would  have  remained  thereon.  These  were  issues,  under  the  evidence, 
that  required  the  determination  of  the  jury. 

For  errors  indicated,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Laura  Beilharz  et  al.  v.  W.  Illingsworth  et  al. 

Decided  November  12,  1910. 

1. — Mechanic's  Lien — Constitutional  Law. 

The  mechanic's,  artisan's  and  materialman's  lien  provided  for  by  section 
37,  article  XVI,  of  the  Constitution,  doea  not  depend  upon  compliance  with  the 
statute  enacted  by  the  Legislature  in  obedience  to  the  direction  therein  given, 
and,  except  as  to  subsequent  purchasers  of  the  property  involved,  the  lien  is  not 
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lost  by  the  failure  of  the  mechanic  or  materialman  to  file  in  the  office  of  the 
county  clerk  an  itemized  account  of  his  claim,  as  directed  by  the  statute,  when 
proper  notice  of  the  claim  is  served  upon  the  owner  of  the  building  being  con- 
structed, before  payment  is  made  to  the  contractor. 

2. — Same — Orders  on  Fund — Equitable  Assignment. 

Orders  for  money  on  the  owner  of  the  building  given  by  a  contractor  to  a 
materialman  for  material  furnished  in  the  erection  of  the  building  constitute 
an  equitable  assignment  of  so  much  of  the  fund  in  the  hands  of  the  owner,  due 
and  to  become  due  to  the  contractor,  as  would  be  necessary  to  pay  off  and  dis- 
charge said  orders,  and  would  take  precedence  over  the  lien  of  any  other  party 
furnishing  material  for  the  construction  of  the  building  of  which  notice  was 
not  given  until  after  the  presentation  and  acceptance  of  said  orders. 

3. — Same — Pro  Bata  Payment — Statute  Construed. 

The  provision  of  article  3310,  Rev.  Stats.,  placing  liens  for  materials  fur- 
nished for  the  construction  of  a  building  upon  an  equal  footing,  applies  only 
between  those  lienors  who  have  complied  with  the  statute  and  stand  upon  the 
same  plane  as  to  diligence.  It  can  not  affect  a  materialman  who  has  secured 
an  equitable  assignment  of  a  part  of  the  fund  owing  to  the  contractor. 


4. — Same — Conflicting    Claims — Interpleader — Interest    on    Fund — Attor- 
ney's Fee. 

Where  there  are  conflicting  claims  by  subcontractors  and  materialmen  to 
an  uncontested  balance  due  the  contractor  in  the  hands  of  the  owner  of  the 
building,  such  owner  might  interplead  the  contestants,  and  deposit  the  fund  in 
the  registry  of  the  court  to  be  distributed  by  the  judgment  of  the  court;  and 
in  such  case  the  owner  is  entitled  to  be  allowed  a  reasonable  attorney's  fee, 
to  be  taken  out  of  the  fund,  for  filing  said  interpleader;  nor  should  such  owner 
be  required  to  pay  interest  on  said  fund  from  the  date  of  the  completion  of  the 
building  to  the  date  of  the  judgment  when  the  interpleader  is  promptly  filed 
and  the  deposit  is  promptly  made. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  J.  C.  Koberts,  Special  Judge. 

Charles  A.  Rasbury,  for  appellant,  Jones  Lumber  Co. — An  order  by 
the  contractor  directing  the  owner  to  pay  one  materialman  to  the  ex- 
clusion of  another  will  not  transfer  such  funds  unless  it  is  alleged  and 
proven  that  other  materialmen  claiming  an  interest  in  the  money  have 
not,  according  to  law,  proven  and  established  their  statutory  lien.  Texas 
Builders'  Supply  Co.  v.  National  L.  &  I.  Co.,  54  S.  W.,  1059 ;  Jennings 
v.  Wilier,  32  S.  W.,  28 ;  Johnson  v.  Amarillo,  etc.,  88  Texas,  507 ;  Nichols 
v.  Dixon,  89  S.  W.,  765. 

The  several  statutory  provisions  which  constitute  the  right  of  the 
materialman  upon  notice  to  a  lien  upon  the  land  and  improvements  of 
the  owner  to  the  extent  of  the  money  on  hand  belonging  to  the  con- 
tractor at  the  time  the  lien  is  established  according  to  law,  contemplates 
an  equal  and  pro  rata  distribution  of  the  fund  among  all  those  who 
furnished  material  or  labor ;  and  it  is  not  within  the  power  of  the  con- 
tractor, by  secret  arrangement  or  otherwise  with  a  favored  creditor,  to 
exclude  other  materialmen  from  pro  rata  participation  therein,  or  by 
such  process  set  aside  and  destroy  and  annul  the  plain  provisions  of  the 
law.    The  right  of  the  contractor  to  transfer  or  assign  what  is  thought  to 
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be  his  is  not  involved ;  nor  is  the  law  of  equitable  assignment.  The  issue 
involved  is  the  efficiency  of  the  law  of  mechanic's  lien,  which  was  in- 
tended to  enable  all  who  furnished  material  or  labor  to  construct  a  build- 
ing, to  share  equally  in  the  money  due  to  the  contractor  when  he  refused 
to  pay  or  abandoned  the  work,  as  in  this  case.  Besides,  one  who  takes 
from  the  contractor  such  an  order  takes  it  charged  with  notice  of  the 
law  that  permits  the  fixing  of  the  lien,  and  the  owner,  if  he  pays  the 
money  on  the  order,  does  so  at  his  peril.     Same  authorities. 

A  court  in  the  exercise  of  its  authority  can  not  allow  a  defendant  com- 
pensation for  attorney's  fee  unless  provided  by  statute,  and,  at  most, 
only  when  it  is  shown  that  the  defendant  has  preserved  or  protected 
some  funds  in  danger  of  loss.  Flack  v.  Neill,  22  Texas,  256;  Salado 
College  v.  Davis,  47  Texas,  135;  Houston,  etc.,  v.  Oram,  49  Texas,  346; 
Strauss  v.  Dundon,  27  S.  W.,  503. 

Holloway  &  Holloway,  for  appellee,  Mosher  Manfg.  Co. — An  order  on 
the  owner  in  favor  of  a  materialman,  is  an  equitable  assignment  and 
superior  to  any  lien  of  which  notice  is  given  after  the  owner  had  re- 
ceived notice  of  the  assignment.  The  assignment  may  be  verbal.  (Clark 
v.  Gillespie,  70  Texas,  513.)  Hence,  even  a  general  order  will  operate 
as  an  assignment  if  the  parties  agree  that  it  is  to  be  paid  out  of  a  par- 
ticular fund.  Johnson  v.  Amarillo  Imp.  Co.,  88  Texas,  505,  510 ;  N.  Y. 
Life  Ins.  Co.  v.  Patterson  (Texas  Civ.  App.),  80  S.  W.,  1058;  McBride 
v.  Am.  B.  &  L.  Co.  (Texas  Civ.  App.),  127  S.  W.,  233. 

Etheridge  &  McCormick,  for  appellee,  Parlin  &  Orendorff  Co. — The 
court  did  not  err  in  allowing  this  appellee  to  pay  the  fund  into  court 
without  also  paying  in  legal  interest  thereon,  Lonergan  v.  San  Antonio 
Trust  Co.,  101  Texas,  80;  Fullenwider  v.  Longmore,  73  Texas,  480;  20 
Cyc.  Law  and  Procedure,  p.  1067. 

It  was  proper  for  the  court  to  allow  to  this  appellee  a  reasonable  at- 
torney's fee,  under  the  circumstances  of  this  case,  for  services  in  filing 
its  interpleader  and  procuring  an  order  permitting  the  fund  to  be  paid 
into  court  for  the  benefit  of  the  different  claimants  thereto.  Newhall  v. 
Kastens,  70  111.*,  156;  Illingsworth  v.  Rowe,  28  Atl.,  456;  12  Ency. 
Pleading  and  Practice,  p.  475;  Trustees  v.  Greenough,  105  U.  S.,  535; 
La.  State  Lottery  Co.  v.  Clark,  16"  Fed.,  20;  Glaser  v.  Priest,  29  Mo. 
App.,  1 ;  Nixon  v.  X.  Y.  Life  Ins.  Co.,  100  Texas,  262. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  W.  Illings- 
worth on  the  4th  day  of  September,  1906,  against  R.  H.  Milner  and 
the  Parlin  &  Orendorff  Company.  The  petition  alleged,  in  substance, 
that  Parlin  &  Orendorff  Company  in  June,  1905,  contracted  with  the 
said  Milner  to  construct  for  it  upon  a  part  of  block  30  in  the  city  of 
Dallas  a  five-story  building  for  the  sum  of  $46,000;  that  in  July  or 
August  of  the  same  year  the  said  company  made  a  further  contract  with 
the  said  Milner  to  add  an  additional  story  to  said  building  for  which 
it  agreed  to  pay  him  the  sum  of  $7000 ;  that  plaintiff  was  conducting  a 
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planing  mill,  manufacturing  mill  work,  and  engaged  in  the  sale  of  lum- 
ber; that  between  July  3,  1905,  and  June  3,  1906,  plaintiff  sold  and  de- 
livered to  Milner  lumber  and  material  to  be  used  by  him  in  the  construc- 
tion of  said  building  for  the  defendant  Parlin  &  Orendorff  Company, 
aggregating  the  sum  of  $4241.05,  an  itemized  account  of  which  was  at- 
tached to  and  made  a  part  of  the  petition ;  that  on  May  9,  1906,  the  said 
Milner  admitted  to  plaintiff  the  correctness  of  his  said  account  to  the 
amount  of  $4199.95,  and  gave  to  plaintiff  a  written  order  on  defendant 
company  directing  it  to  pay  to  plaintiff  said  last  named  amount  and 
charge  the  same  to  his  contract  and  deduct  it  from  money  due  him  on 
his  next  estimate.  Plaintiff  alleged  that  on  May  9,  1906,  he  delivered  to 
defendant  Parlin  &  Orendorff  Company  an  itemized  account  of  the 
lumber  and  material  furnished  to  Milner  and  used  in  the  construction 
of  its  said  house,  anc\  gave  said  defendant  written  notice  of  his  claim, 
as  provided  for  by  law ;  that  at  the  same  time  he  presented  to  defendant 
said  written  order,  which  was  by  it  accepted  and  payment  thereof 
promised;  that  on  July  26,  1906,  plaintiff  filed  his  account,  properly 
verified,  with  the  county  clerk  of  Dallas  County,  Texas,  and,  in  ac- 
cordance with  the  statute,  fixed  and  secured  a  materialman's  lien  upon 
the  building  of  said  Parlin  &  Orendorff  Company;  that  said  building 
had  been  completed  and  accepted  by  the  defendant  Parlin  &  Orendorff 
Company,  and  that  at  that  time  the  company  had  in  its  hands  about 
$10,000  due  Milner  on  the  contract  for  the  erection  thereof.  Plaintiff 
Illingsworth  further  alleged  that  on  August  23,  1906,  the  defendant 
Milner  gave  to  him  a  written  order  on  Parlin  &  Orendorff  Company  for 
the  sum  of  $174.20,  directing  said  company  to  pay  plaintiff  out  of  money 
due  Milner  on  his  contract  for  the  construction  of  said  house,  said 
amount;  that  said  last  named  order  was  given  for  material  furnished 
for  the  completion  of  said  building  beyond  the  contract  of  Parlin  &  Oren- 
dorff Company,  and  included  in  the  amount  pleaded  by  it  and  not  sub- 
ject to  general  distribution. 

The  Mosher  Manufacturing  Company  voluntarily  intervened  in  the 
suit,  and,  after  alleging  the  contract  between  the  defendants  Milner  and 
Parlin  &  Orendorff  and  the  erection  of  the  building,  substantially  as  did 
the  plaintiff  Illingsworth,  set  up  that  on  September  16,  1905,  and  on 
divers  dates  thereafter  up  to  July  13,  1906,  intervener  sold  and  de- 
livered to  the  defendant  Milner  iron  work  and  other  building  material 
and  performed  certain  work  in  the  erection  of  the  defendant's,  Parlin 
&  Orendorff  Company,  house,  of  the  total  value  of  $5241.70,  as  shown 
by  an  itemized  account  of  the  same  annexed  to  and  made  a  part  of  its 
petition ;  that  the  prices  charged  therefor  are  just  and  reasonable  values 
of  said  work  and  material,  and  that,  as  stated  in  said  account,  the  sum 
of  $1141.70  thereof  is  due  and  unpaid  after  allowing  all  just  and  lawful 
offsets,  payments  and  credits;  that  intervener  caused  due  notice  to  be 
priven  to  Parlin  &  Orendorff  Company  of  said  work  done  and  material 
furnished,  in  accordance  with  the  statute  of  this  State  relating  to  the 
fixing  of  liens  for  such  work  and  materials;  that  on  May  29,  1906,  while 
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there  was  in  its  hands  about  $8000  due  on  said  building  contract,  Milner 
gave  to  intervener  an  order  in  writing  on  Parlin  &  Orendorff  Company 
directing  said  company  to  pay  to  intervener  said  sum  of  $1141.70,  which 
order  was  presented  on  said  day  to  said  company  and  by  it  then  and 
there  verbally  accepted;  that  on  August  14,  1906,  intervener  caused  to 
he  filed  in  the  office  of  the  countv  clerk  of  Dallas  County,  Texas,  its 
claim  of  lien  duly  verified  against  the  said  property  of  Parlin  &  Oren- 
dorff Company,  to  the  extent  of  said  account  and  interest  thereon,  which 
was  duly  recorded. 

The  defendant  Parlin  &  Orendorff  Company,  on  November  2,  1905, 
pleaded  a  general  demurrer  and  general  denial  to  the  petition  of  the 
plaintiff  Illingsworth  and  to  the  petition  of  intervention  of  the  Mosher 
Manufacturing  Company:  and,  specially,  that  of  the  whole  amount  of 
the  contract  price  agreed  by  it  to-  pay  Milner  for  the  erection  of  its  build- 
ing there  remained  in  its  hands  only  the  sum  of  $6960.28.  That  plain- 
tiff Illingsworth,  Mosher  Manufacturing  Company,  who  had  already 
intervened  in  the  suit,  Theodore  Beilharz  and  Jones  Lumber  Company 
(and  a  number  of  other  parties  who  have  not  appealed),  were  claiming 
said  fund,  and  that  the  aggregate  amount  of  their  claims,  which  were 
conflicting,  greatly  exceed  the  amount  of  said  fund;  that  its  property 
was  likelv  to  be  encumbered  or  clouded  with  liens  and  a  double  liability 
imposed  upon  it;  that  the  only  way  to  protect  the  defendant  was  by  re- 
quiring the  said  claimants  of  said  fund  to  interplead  in  this  suit  and 
set  up  their  respective  rights  in  said  fund,  in  which  controversy  the  said 
company  was  not  interested  save  for  its  protection,  etc.  The  prayer  of 
this  defendant's  answer  was  to  the  effect  that  the  parties  be  cited  to  ap- 
pear, that  said  defendant  be  permitted  to  pay  into  the  registry  of  the 
court  said  sum  of  $6960.28,  and  that  the  parties  hereto,  ether  than  de- 
fendant Parlin  &  Orendorff  Company,  be  required  to  interplead  and 
establish  their  rights  to  said  fund,  and  that  defendant  company  be  dis- 
charged from  all  claims  of  any  of  the  parties  and  that  its  property  be 
relieved  of  all  liens  filed  and  placed  thereon,  and  that  it  have  its  costs  in 
this  behalf  incurred,  including  a  reasonable  attorney's  fee. 

The  defendants  Beilharz  and  Jones  Lumber  Company  pleaded  gen- 
eral and  special  demurrers,  and,  specially,  that  they  had  sold  and  de- 
livered to  Milner  certain  material  which  was  used  by  him  in  the  con- 
struction and  erection  of  the  Parlin  &  Orendorff  building,  and  that  the 
fund  in  the  hands  of  Parlin  &  Orendorff  Company  should  be  shared 
proportionately  by  the  creditors  of  Milner  who  had  fixed  liens  upon  its 
building.  The  Jones  Lumber  Company  alleged,  in  substance,  that  on 
July  13,  1905.  and  up  to  and  including  July  13,  1906,  it  sold  and  de- 
livered to  Milner  certain  lumber,  doors  and  other  building  materials 
specified  in  an  itemized  account  thereof  annexed  to  its  answer,  of  the 
reasonable  value  of  $14,708.06.  That,  after  allowing  the  credits  shown 
by  said  account,  Milner  was  indebted  to  the  Jones  Lumber  Company 
in  the  sum  of  $6704.32,  which  amount  the  said  Milner  had  failed  and 
refused  to  pay;  that  in  order  to  fix  its  materialman's  lien  upon  the 


652  Texas  Civil  Appeals  Reports,  Vol.  62.      [November. 

premises  of  Parlin  &  Orendorff  Company  it  caused  notice  to  be  given 
said  company  of  the  amount  of  its  said  debt,  and  on  September  6,  1906, 
filed  a  copy  of  its  account  against  Milner,  properly  verified,  with  the 
county  clerk  of  Dallas  Countv,  Texas,  for  record. 

Mrs.  Beilharz  alleged  that  she  was  the  widow,  executrix  and  sole  heir 
of  Theodore  Beilharz,  deceased ;  that  her  husband  was,  on  or  about 
August  1,  1905,  and  up  to  the  time  of  his  death,  engaged  in  the  busi- 
ness of  running  a  stone  yard,  and  on  August  1,  1905,  and  on  December 
26,  1905,  sold  and  delivered  to  Milner  the  granite  steps,  stone  bases, 
caps,  keys,  sills  and  other  stone  work  used  by  him  in  the  erection  of  the 
Parlin  &  Orendorff  Company's  building,  of  the  reasonable  value  of 
$1157.  That  said  Milner  had  paid  $800  of  said  indebtedness,  leaving  a 
balance  due  and  unpaid  of  $357,  which  Milner  had  refused  to  pay;  that 
on  the  12th  day  of  May,  1906,  the  said  Parlin  &  Orendorff  Company  was 
duly  notified  of  said  claim,  and  on  the  1st  day  of  September,  1906,  said 
account,  showing  said  amount  of  $357  unpaid,  duly  sworn  to,  was  filed 
with  the  county  clerk  of  Dallas  County,  Texas,  to  be  recorded  for  the 
purpose  of  fixing  the  materialman's  lien,  as  provided  for  by  the  statute 
of  this  State. 

By  an  amended  answer  filed  November  4,  1908,  the  Parlin  &  Oren- 
dorff Company,  in  addition  to  the  matters  set  up  in  their  original  answer, 
pleaded,  among  other  things,  that  the  orders  presented  to  it  by  the  plain- 
tiff Illingsworth  and  the  intervener,  Mosher  Manufacturing  Company, 
were  received  by  it,  but  not  accepted  nor  paid.  But  that  if  it  is  mistaken 
in  its  allegation  that  it  did  not  accept  either  of  the  orders  drawn  on  it 
by  Milner,  but  did  in  fact  accept  said  orders,  then  said  acceptance 
operated  as  a  payment  of  the  amounts  thereof  at  a  time  when  it  might 
have  paid  same  to  Milner  without  violation  of  any  right  of  any  of  the 
other  parties  to  this  suit,  and  prayed  to  be  protected  against  a  double 
liabilitv. 

The  general  and  special  exceptions  of  Mrs.  Beilharz  and  the  Jones 
Lumber  Company  were  overruled;  the  case  was  tried  before  the  court 
without  a  jury  and  resulted  in  a  judgment  that  Mrs.  Beilharz  recover 
of  Milner  the  amount  of  her  debt,  but  that  the  materialman's  lien 
claimed  by  her  be  denied;  that  Parlin  &  Orendorff  Company  be  per- 
mitted to  pay  into  the  registry  of  the  court  the  said  $6960.28  remaining 
in  its  hands  on  the  contract  with  Milner,  less  $200  allowed  it  as  attor- 
ney's fee;  that  out  of  said  money  there  should  be  paid  to  plaintiff 
Illingsworth  $4374.15;  to  Mosher  Manufacturing  Company  $1141.70, 
and  to  the  Jones  Lumber  Company  the  balance  of  said  money  remaining 
after  the  payment  of  court  costs — the  court  holding  that  Mrs.  Beilharz 
had  not  filed  her  account  in  the  office  of  the  county  clerk  of  Dallas 
County  for  record  within  the  time  required  by  the  statute,  and  hence 
had  failed  to  fix  and  secure  a  materialman's  lien  upon  the  premises  in 
question;  that  the  plaintiff  Illingsworth,  Mosher  Manufacturing  Com- 
pany and  Jones  Lumber  Company  had  filed  their  respective  accounts, 
properly  verified,  with  said  clerk  within  the  time  required,  and  had 
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fixed  and  secured  upon  said  premises  the  materialman's  lien,  but  that 
by  reason  of  the  written  orders  given  by  Milner  to  plaintiff  and  the 
Mosher  Manufacturing  Company  they  were  entitled  to  priority  of  pay- 
ment, as  recited  in  the  judgment,  out  of  the  money  held  by  the  Parlin  & 
Orendorff  Company  on  its  contract  with  Milner.  From  this  judgment 
Mrs.  Beilharz  and  the  Jones  Lumber  Company  have  appealed. 

The  propositions  contended  for  by  the  appellant  Jones  Lumber  Com- 
pany, in  substance,  are: 

(1)  The  several  statutory  provisions  which  constitute  the  right  of 
the  materialman  to  a  lien  upon  the  land  and  improvements  of  the  owner 
thereof  to  the  extent  of  the  money  on  hand  belonging  to  the  contractor 
at  the  time  the  lien  is  established,  contemplate  an  equal  and  pro  rata 
distribution  of  the  fund  among  all  those  who  furnished  material  or 
labor,  and  therefore  an  order  by  the  contractor  directing  the  owner  to 
pay  one  materialman  to  the  exclusion  of  another  will  not  have  the  effect 
to  transfer  such  fund  unless  it  is  alleged  and  proved  that  the  other  ma- 
terialmen claiming  an  interest  in  the  money  have  not,  according  to  law, 
proven  and  established  their  lien. 

(2)  The  court  erred  in  adjudging  that  the  claim  of  Illingsworth 
for  $174.20,  which  accrued  August  23,  1906,  should  receive  priority  of 
payment  over  that  of  the  Jones  Lumber  Company. 

(3)  The  building  in  question  was  completed  August  4,  1906,  and 
the  court  erred  in  that  part  of  its  judgment  by  which  it  allowed  the  de- 
fendant Parlin  &  Orendorff  Company  to  pay  into  the  registry  of  the 
court  the  amount  of  money  remaining  in  its  hands  after  the  completion 
of  the  building,  without  adding  thereto  interest  at  the  legal  rate  upon 
said  amount  from  the  date  of  such  completion  up  to  the  time  of  the  ren- 
dition of  the  judgment. 

(4)  The  court  erred  in  awarding  to  J.  M.  McCormick,  attorney 
for  the  defendant  Parlin  &  Orendorff  Company,  the  sum  of  $200  to 
be  paid  out  of  the  funds  in  its  hands  as  attorney's  fee  incurred  by  said 
company  on  account  of  this  litigation,  for  the  reason  that  it  was  shown 
by  the  testimony  that  Parlin  &  Orendorff  Company  did  not  occupy  the 
position  of  a  trustee  or  stakeholder  who  had  preserved  or  protected  the 
fund  held  by  it  for  the  benefit  of  those  entitled  thereto. 

The  appellant,  Mrs.  Beilharz,  contends,  in  effect,  that  the  lien  given 
by  the  Constitution  of  this  State  to  materialmen  is,  without  filing  the 
contract  or  account,  as  directed  by  the  statute,  with  the  county  clerk, 
effective  against  the  owner  of  the  building  constructed  and  all  parties 
having  notice  of  the  contract  or  account;  and  that  the  failure  to  file 
or  record  such  lien  within  the  time  prescribed  by  the  statute  will  not 
defeat  the  materialman's  right  to  participate,  with  other  materialmen 
claiming  liens,  in  the  distribution  of  the  fund  in  the  hands  of  the  owner 
of  the  building  when  such  fund  is  insufficient  to  pay  off  and  satisfy  the 
claims  of  all.  Mrs.  Beilharz  also  urges  the  foregoing  propositions  con- 
tended for  by  appellant  Jones  Lumber  Company,  except  the  one  asserting 
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that  the  court  erred  in  awarding  Parlin  &  Orendorff  the  attorney's  fee  in- 
curred by  them. 

Addressing  ourselves  to  the  first  contention  made  by  Mrs.  Beilharz,  we 
think  the  court  erred  in  holding  that  she  did  not  have  a  valid  material- 
man's lien  upon  the  Parlin  &  Orendorff  building.  Such  lien  is  given  by 
the  Constitution  (section  37,  article  XVI),  in  the  following  language: 
"Mechanics,  artisans  and  materialmen  of  every  class,  shall  have  a  lien 
upon  the  buildings  and  articles  made  or  repaired  by  them,  for  the  value 
of  their  labor  done  thereon  or  material  furnished  therefor ;  and  the  Legis- 
lature shall  provide  by  law  for  the  speedy  and  efficient  enforcement  of 
said  liens."  It  has  been  held  that  it  was  the  intention  of  the  members 
of  the  convention  which  framed  and  adopted  this  section  of  the  Con- 
stitution to  give  full  and  ample  security  to  all  mechanics,  artisans  and 
materialmen  for  labor  furnished  and  material  furnished  for  the  erection 
of  all  buildings  and  other  improvements,  and  the  courts  must  give  such 
construction  to  its  language  as  will  carry  out  that  intention;  that  the 
lien  therein  provided  for  does  not  depend  upon  the  statute  enacted  by 
the  Legislature  in  obedience  to  the  directions  given  in  the  latter  clause 
of  the  section,  and  is  not  lost  by  the  failure  of  the  mechanic  or  material- 
man to  file  in  the  office  of  the  count v  clerk  an  itemized  account  of  his 
claim,  as  directed  by  the  statute.  It  is  said  that  while  the  Legislature 
may,  under  the  Constitution,  provide  means  for  the  enforcement  of  the 
lien,  and  in  doing  so  may  prescribe  such  things  to  be  done  as  may  be 
deemed  necessary  for  the  protection  of  the  owner  or  purchasers  of  the 
property,  yet  it  has  no  power  to  affix  to  the  lien  conditions  of  forfeiture. 
Strang  v.  Pray,  89  Texas,  525;  Farmers  &  M.  Nat.  Bank  v.  Tavlor, 
91  Texas,  78. 

In  the  case  at  bar,  the  last  article  of  material  furnished  bv  Mrs.  Beil- 
harz's  husband  to  be  used  in  the  construction  of  the  Parlin  &  Orendorff 
building  was  delivered  a  few  days  before  the  12th  day  of  May,  1906, 
and  it  was  shown  without  dispute  that  on  this  date  the  Parlin  &  Oren- 
dorff Company  was  served  with  notice  in  writing  of  the  Beilharz  account 
and  claim  of  lien;  and  that  on  September  1,  1906,  this  account,  properly 
itemized  and  verified  and  showing  a  balance  due  of  $357,  was  filed  in 
the  office  of  the  county  clerk  of  Dallas  County  for  record.  The  indebted- 
ness of  Mrs.  Beilharz  accrued  more  than  ninety  days  before  the  filing  of 
her  lien,  but  notice  thereof  was  given  to  Parlin  &  Orendorff  Company 
before  the  completion  of  its  building  and  before  it  had  paid  to  Milner, 
or  on  his  account,  the  full  amount  of  the  contract  price  for  the  erection 
of  said  building,  and  we  are  of  opinion  that  under  the  decisions  of  this 
State  she  has  not  lost  her  lien.  The  Legislature  had  the  power  for  the 
"efficient  enforcement"  of  the  lien  given  materialmen  by  the  Constitu- 
tion, to  enact  the  law  requiring  them  to  serve  written  notice  of  their 
claims  upon  the  owner  of  the  building  being  constructed,  before  pay- 
ment to  the  contractor,  in  order  to  avail  themselves  of  the  provisions 
of  the  Constitution,  but  we  do  not  understand  that  it  is  absolutely  es- 
sential, when  such  notice  has  been  given,  that  the  materialman  shall 
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file  his  account  or  bill  of  particulars  with  the  county  clerk  within  ninety 
days  after  the  accrual  of  his  indebtedness  in  order  to  give  effect  to  his 
lien,  except  as  against  subsequent  purchasers.  Strang  v.  Pray,  supra; 
Berry  v.  McAdams,  93  Texas,  431. 

Beferring  to  the  first  proposition  presented  by  the  Jones  Lumber 
Company  and  which  is  also  urged  by  the  appellant,  Mrs.  Beilharz,  we 
are  of  opinion  that  the  written  orders  given  by  the  contractor  Milner 
to  the  appellees  Illingsworth  and  Mosher  Manufacturing  Company,  to 
be  paid  out  of  money  due  or  to  become  due  to  said  contractor  by  the 
Parlin  &  Orendorff  Company,  was  an  equitable  assignment  and  appro- 
priation of  the  respective  amounts  of  said  orders,  and  superior  to  any 
claim  or  lien  of  other  materialmen  of  which  notice  was  given  after  the 
Parlin  &  Orendorff  Company  had  received  notice  of  the  apsignments. 
It  is  not  disputed  that  these  appellees  each  furnished  the  material,  as 
alleged  by  them,  to  Milner,  to  be  used  in  the  construction  of  the  Parlin 
&  Orendorff  Company's  building,  and  that  it  was  so  used.  The  orders 
in  question  were  promptly  presented  and  at  a  time  when  the  money  held 
back  by  the  owner  of  said  building  was  sufficient  to  complete  the  build- 
ing and  to  pay  said  orders.  Upon  presentation,  Parlin  &  Orendorff 
Company  informed  appellees  that  there  was  plenty  of  money  to  complete 
the  building,  and  promised  to  pay  the  orders  as  soon  as  the  building  was 
completed.  At  the  time  Illingsworth's  order  for  $4199.95  was  presented, 
Parlin  &  Orendorff  had  not  received  notice  of  the  debt  and  lien  of  either 
of  the  appellants.  Notice  of  Mrs.  Beilharz's  claim,  however,  had  been 
given  before  the  order  in  favor  of  the  Mosher  Manufacturing  Company 
was  drawn  and  presented,  and  notice  of  the  claims  of  both  appellants 
had  been  received  before  the  order  given  Illingsworth  for  the  $174.20 
had  been  presented.  After  the  presentation  of  the  orders  given  by  Milner 
to  Illingsworth  and  Mosher  Manufacturing  Company,  Parlin  &  Oren- 
dorff Company  paid  out  various  sums,  some  to  said  contractor,  some  for 
material  furnished  to  him  before  the  said  orders  were  presented,  and 
some  for  labor  and  material  required  to  complete  the  building.  Illings- 
worth and  Mosher  Manufacturing  Company  gave  notice  and  filed  their 
respective  liens  before  the  building  was  completed.  The  Jones  Lumber 
Company  did  not  file  or  give  notice  of  its  debt  and  lien  until  after  the 
completion  of  the  building.  The  greater  part  of  the  claim  of  the  Jones 
Lumber  Company  is  for  material  furnished  before  the  orders  in  favor 
of  Illingsworth  and  Mosher  Manufacturing  Company  were  presented, 
and  the  amount  received  by  said  Lumber  Company  under  the  decree  of 
the  trial  court  is  more  than  the  value  of  the  material  furnished  bv  it 
after  the  orders  were  presented. 

Under  the  undisputed  facts,  we  think  the  Jones  Lumber  Company  has 
no  real  ground  of  complaint  because  of  the  trial  court's  action  in  award- 
ing, by  reason  of  the  orders  referred  to,  priority  of  payment  to  Illings- 
worth and  the  Mosher  Manufacturing  Company,  and  that  Mrs.  Beilharz 
can  complain  only,  if  at  all,  of  the  preference  given  to  the  claim  of 
Mosher  Manufacturing  Company.     That  the  orders  given  Illingsworth 
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and  Mosher  Manufacturing  Company  constitute  an  equitable  assignment 
of  so  much  of  the  fund  in  Parlin  &  Orendorff  Company's  hands  as  was 
necessary  to  pay  off  and  discharge  said  orders,  and  took  precedence  over 
any  lien  of  other  parties  furnishing  material  for  the  construction  of  its 
building,  of  which  notice  was  not  given  until  after  the  presentation  and 
acceptance  of  said  orders,  can  not  well  be  questioned.  Johnson  v.  Ama- 
rillo  Improvement  Co.,  88  Texas,  505;  House  v.  Schulze,  21  Texas  Civ. 
App.,  243  (52  S.  W.,  654). 

In  the  first  case  cited,  the  contractors,  Wood  &  Tunnell,  gave  to  a 
materialman  a  note  which  was  discounted  at  a  bank,  the  owner  of  the 
building  agreeing  to  pay  the  note  out  of  the  first  money  due  the  con- 
tractor after  maturity.  The  materialman  had  to  pay  the  note,  and  the 
contractor  gave  him  a  general  order,  which  the  owner  promised  to  pay 
out  of  the  first  money  which  should  become  due  the  contractors.  Dis- 
cussing the  question  arising  on  this  phase  of  the  case,  the  Supreme  Court 
say :  "Wood  &  Tunnell  had  the  right  to  direct  the  payment  of  any  part 
of  the  money  due  or  to  become  due  to  them  under  their  contract  to  any 
sub-contractor,  materialman  or  laborer  who  had  acquired  or  was  in  posi- 
tion to  acquire  a  lien  upon  the  building  for  labor  or  material  furnished 
in  its  construction.  The  circumstances  show  that  it  was  the  intention 
of  the  parties  that  the  note  was  to  be  paid  out  of  the  fund;  and  we 
think  it  is  also  apparent  that  it  was  contemplated  that  the  draft  should 
be  paid  from  the  same  source.  This,  it  would  seem,  would  make  an 
equitable  assignment  of  so  much  of  the  fund,  and  would  authorize  the 
court,  in  the  adjustment  of  the  equities  between  the  .parties,  to  decree 
that  the  plaintiff  company  should  pay  from  the  money  found  due  to 
Wood  &  Tunnell  the  amount  which  the  latter  had  directed  it  to  pay." 

The  right  of  Ulingsworth  and  the  Mosher  Manufacturing  Company 
to  priority  of  payment  by  reason  of  the  orders  given  them,  is  not  affected 
by  article  3310  of  the  statute  placing  liens  for  material  furnished  upon 
an  equal  footing.  This  provision  of  the  statute  applies  only  between 
those  lienors  who  have  complied  with  the  statute  and  stand  upon  the 
same  plane  as  to  diligence.  The  statute  requires  that  one  whq  furnishes 
material  to  a  contractor  must  give  notice  thereof  to  the  owner  of  the 
building  as  such  material  is  furnished,  and  "as  the  owner  may,  so  long 
as  he  receives  no  such  notice,  pay  money  to  the  contractor,  and  can  not, 
under  the  provisions  of  articles  3296,  3308  and  3310,  be  made  liable  for 
sums  thus  paid,"  it  seems  clear  he  could  not  be  held  liable  for  sums  paid, 
or  for  which  he  has  bound  himself  to  pay,  on  the  written  orders  of  the 
contractor  without  the  notice  mentioned.  Nichols  v.  Dixon,  99  Texas, 
263. 

In  reference  to  the  contention  that  the  court  erred  in  adjudging  that 
the  claim  of  Illingsworth  for  $174.20,  which  accrued  about  the  23rd 
day  of  August,  1906.  should  receive  priority  of  payment  over  that  of 
the  Jones  Lumber  Company,  we  think  it  sufficient  to  say  that  the  allega- 
tions of  the  said  Ulingsworth  to  the  effect  that  said  claim  was  for  work 
and  material  furnished  for  extras  in  the  completion  of  the  Parlin  & 
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Orendorff  Company's  building  and  beyond  and  outside  of  the  contract 
of  said  company  with  Milner,  made  necessary  by  the  failure  of  Milner 
to  perform  his  contract  and  complete  said  building  and  not  subject  to 
general  distribution,  were  sufficiently  established  by  the  evidence  to 
justify  and  sustain  the  judgment  of  the  court. 

The  court  did  not  err  in  allowing  Parlin  &  Orendorff  Company  the 
sum  of  $200  as  a  reasonable  attorney's  fee  for  services  in  riling  its  inter- 
pleader herein ;  nor  was  there  error  in  directing  said  company  to  pay  the 
money  held  by  it  under  the  contract  with  Milner,  into  court,  without 
also  requiring  it  to  pay  in  legal  interest  thereon.  It  is  well  established 
that  "where  two  or  more  parties  are  each  claiming  the  same  fund  in  the 
hands  of  a  third  person,  by  different  or  separate  interests,  and  such  third 
person  does  not  know  to  whom  it  of  right  belongs,  and  as  to  which  he  is 
indifferent  as  between  them,  he  may  exhibit  a  bill  of  interpleader  against 
theni."  Such  was  the  attitude  of  the  Parlin  &  Orendorff  Company  in 
this  case,  and  in  the  exercise  of  the  right  stated,  interpleaded  the  appel- 
lants in  the  court  below.  Being  a  mere  stakeholder  of  a  fund  claimed 
by  the  conflicting  litigants  herein,  the  Parlin  &  Orendorff  Company  was 
entitled  to  costs  and  reasonable  attorney's  fee  for  securing  its  protection. 
Nixon  v.  New  York  L.  Ins.  Co.,  100  Texas,  250;  Newhall  v.  Kastens, 
70  111.,  156. 

That  the  action  of  the  court  in  directing  the  payment  of  the  fund  into 
court  without  requiring  the  payment  also  of  legal  interest  thereon  was 
correct,  seems  clear.  The  amount  of  the  fund  was  not  disputed,  but  the 
contractor  Milner  defaulted  on  his  contract  before  the  building  was  com- 
pleted, and  Parlin  &  Orendorff  Company  was  compelled  to  complete  it 
for  him.  Illingsworth  had  presented  his  order  for  $4199.95  and  the 
Mosher  Manufacturing  Company  had  presented  its  order  in  May,  1906; 
and  before  the  completion  of  the  building  all  of  the  parties  to  this  suit 
were  urging  claims  as  sub-contractors  or  materialmen,  against  Milner. 
Illingsworth  furnished  material  for  the  building  late  in  August,  1906, 
and  presented  an  order  therefor  from  the  contractor  on  August  23,  1906. 
In  the  case  of  Lonergan  v.  San  Antonio  Trust  Co.,  101  Texas,  80,  it  is 
held  that  "the  proceeding  prescribed  by  statute  by  which  a  materialman 
is  permitted  to  fix  a  lien  for  material  furnished  by  him  and  used  in  the 
erection  of  an  improvement,  does  not  create  a  debt  against  the  owner 
of  the  property,  but  operates  as  a  writ  of  garnishment  would,  and  ap- 
propriates so  much  of  the  money  in  the  hands  of  the  owner  as  is  then  due 
and  payable  or  may  become  due  and  payable  to  the  contractor  to  the 
extent  necessary  to  satisfy  that  claim."  Parlin  &  Orendorff  Company 
promptly  interpleaded  the  adverse  claimants  of  the  fund  in  its  hands 
and  as  soon  as  the  order  of  the  court  was  obtained,  paid  said  fund  into 
court.  Under  the  circumstances,  it  was  not  liable  for  interest  and  the 
court  did  not  err  in  refusing  to  require  its  payment. 

It  follows  from  what  has  been  said,  that,  in  the  opinion  of  this  court, 
the  lien  of  Illingsworth,  as  held  by  the  District  Court,  was  entitled  to 
Vol.  LXII  Civil-42. 
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priority  of  payment  out  of  the  fund  in  the  hands  of  the  Parlin  &  Oren- 
dorff  Company  as  against  all  of  the  parties  to  this  appeal;  that  Mrs. 
Beilharz  had  a  valid  lien  and  that  said  lien  stands  upon  an  equal  footing 
with  the  lien  of  the  Mosher  Manufacturing  Company  in  the  distribution 
of  so  much  of  said  fund  as  remains  after  paying  Illingsworth's  claim, 
because  notice  of  her  lien  was  given  before  notice  of  the  written  order 
given  the  Mosher  Manufacturing  Company  by  Milner  was  served  upon 
the  Parlin  &  Orendorff  Company;  that  the  lien  of  the  Jones  Lumber 
Company  does  not  stand  upon  an  equal  footing  with  the  lien  of  the 
Mosher  Manufacturing  Company  because  no  notice  thereof  was  given 
the  Parlin  &  Orendorff  Company  before  the  presentation  and  acceptance 
by  it  of  the  Mosher  Manufacturing  Company's  order,  but  that  it  does 
stand  upon  such  footing  with  the  lien  of  Mrs.  Beilharz  for  the  reason 
that  neither  Mrs.  Beilharz  nor  the  Jones  Lumber  Company  had  any 
written  order  on  Parlin  &  Orendorff  Company  for  the  payment  of  their 
respective  claims;  that  as  the  fund  is  sufficient  to  more  than  pay  the 
claims  of  both  the  Mosher  Manufacturing  Company  and  Mrs.  Beilharz, 
said  Mosher  Manufacturing  Company  should  be  paid  in  full  and  Mrs, 
Beilharz  should  receive  her  proportion  of  the  said  fund,  and  the  Jones 
Lumber  Company  what  remains.  A  calculation  upon  this  basis  shows 
that  Mrs.  Beilharz  is  entitled  to  receive  $102.29. 

Therefore,  the  judgment  of  the  court  below,  in  so  far  as  it  denied 
to  Mrs.  Beilharz  a  materialman's  lien,  is  reversed  and  judgment  is  here 
rendered  in  her  favor  establishing  such  lien.  It  is  further  ordered  that 
out  of  the  fund  in  the  registry  of  the  District  Court,  after  paying  the 
claims  of  Illingsworth  and  the  Mosher  Manufacturing  Company  and  the 
costs  of  that  court,  Mrs.  Beilharz  be  paid  the  said  sum  of  $102.29 ;  that 
the  judgment  of  the  District  Court,  in  so  far  as  it  directed  the  payment 
of  the  balance  of  the  fund  remaining  in  court  after  paying  the  claims 
of  Illingsworth  and  the  Mosher  Manufacturing  Company  and  the  court 
costs,  etc.,  be  paid  to  the  Jones  Lumber  Company,  be  reversed  and  that 
judgment  be  here  rendered  that  so  much  of  the  said  fund  as  remains 
after  paying  said  claims,  costs  and  the  amount  directed  to  be  paid  to 
Mrs.  Beilharz,  be  paid  over  to  the  said  Jones  Lumber  Company.  In 
other  respects,  the  judgment  of  the  District  Court  is  affirmed.  The 
costs  of  this  appeal  to  be  taxed  against  the  Jones  Lumber  Company. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 
Writ  of  error  refused. 


Houston  Oil  Company  of  Texas  v.  E.  M.  Davis  et  al. 

Decided  November  14,  1910. 

1. — Trespass  to  Try  Title — Impleading  Warrantor — Diligence. 

A  defendant  in  trespass  to  try  title  has  the  right  to  implead  his  warrantor 
and  require  him  to  defend  the  action,  and  to  recover  over  against  him  on  his 
warranty  in  the  same  suit  if  the  title  fail;  this  right,  however,  must  be  exer- 
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cised  with  reasonable  diligence  and  so  as  not  unnecessarily  to  delay  the  trial 
of  the  case. 

2. — Same — Application  for  Continuance. 

Where  a  suit  of  trespass  to  try  title  was  filed  fourteen  days  before  the 
first  day  of  the  return  term,  and  it  was  evident  from  the  facts  alleged  that  the 
defendant  would  not  have  had  time,  by  any  degree  of  diligence  within  the  four 
days  allowed  for  service,  to  cite  eleven  different  warrantors  residing  in  several 
different  counties,  it  was  error  for  the  court  to  overrule  its  application  for  con- 
tinuance to  the  end  that  said  warrantors  might  be  impleaded  and  that  defend- 
ant might  have  judgment  over  against  them  in  the  event  the  title  failed,  and 
this,  though  the  filing  of  the  suit  was  delayed  upon1  the  request  of  the  defendant 
in  order  that  it  might  investigate  whether  the  matter  could  be  adjusted  with- 
out litigation,  there  being  no  evidence  that  such  request  was  not  made  in  good 
faith. 

3. — Unknown  Heirs — Citation  by  Publication — Void  Judgment. 

In  a  suit  against  unknown  heirs,  the  publication  of  the  citation  for  only 
four,  instead  of  eight,  weeks  will  not  give  the  court  jurisdiction  to  render  judg- 
ment in  the  case,  and  a  judgment  so  rendered  might  be  collaterally  attacked  on 
the  ground  that  it  is  void. 


— Evidence. 

In  a  suit  against  unknown  heirs,  evidence  considered  and  held  sufficient  to 
overcome  the  presumption  that  the  judgment  was  rendered  upon  proper  service. 

5. — Limitation — Buying  Adverse  Claim. 

The  mere  fact  that  one  in  possession  of  land  claiming  title  thereto,  bought 
in  an  adverse  claim  would  not  of  itself  prevent  his  possession  from  being  ad- 
verse to  such  claim;  but  it  would  be  otherwise  if  he  admitted  the  superiority 
of  the  claim. 

Appeal  from  the  District  Court  of  Newton  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

H.  0.  Head  and  Parker,  Orgain  &  Butler,  for  appellant. — The  court 
erred,  to  the  prejudice  of  this  defendant  in  requiring,  over  this  defend- 
ant's objection,  an  announcement  for  trial  on,  towit,  September  9,  1909, 
and  in  overruling  defendant's  motion  for  a  continuance  filed  and  pre- 
sented on  September  9,  1909.  Bevised  Statutes  of  Texas,  articles  5252 
and  1208;  Kirby  v.  Estill,  75  Texas,  484;  Johns  v.  Hardin,  81  Texas, 
37 ;  McGregor  v.  Tabor,  26  S.  W.,  443 ;  Alvord  v.  Waggoner,  29  S.  W., 
797;  Sullivan  v.  Creamer,  50  S.  W.,  431;  Norton  v.  Collins,  20  S.  W., 
1113;  McCreary  v.  Douglas,  24  S.  W.,  367. 

When  a  judgment  rendered  by  a  court  of  competent  general  jurisdic- 
tion against  defendants  sued  as  unknown  heirs  recites  service  of  process, 
and  recites  default  on  the  part  of  the  defendants,  or  contains  any  other 
recitation  equivalent  to  a  finding  on  the  part  of  the  court  that  it  has 
jurisdiction  over  the  defendants  for  the  purpose  of  rendering  such  judg- 
ment, then  in  any  such  case  the  judgment  is  not  subject  to  be  attacked 
collaterally  by  proving  that  proper  service  was  not  in  fact  had.  Mitchell 
v.  Meuley,  32  Texas,  460;  Lawler  Heirs  v.  White,  27  Texas,  254;  Hardy 
v.  Beaty,  84  Texas,  562 ;  Treadway  v.  Eastburn,  57  Texas,  209. 

The  presumption  of  law  which  arises  ,in  support  of  the  judgment  of 
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a  court  of  general  jurisdiction,  to  the  effect  that  all  the  steps  had  been 
taken  necessary  to  be  taken  to  give  such  court  jurisdiction  to  render  the 
judgment  which  it  has  undertaken  to  render,  is  conclusive  and  not  sub- 
ject to  collateral  attack  unless  it  be  shown  affirmatively  by  the  Tecord 
that  such  necessary  steps  have  not  in  fact  been  taken.  In  this  case,  the 
evidence  from  the  record  itself  did  not  affirmatively  show  that  legal 
service  had  not  been  had  on  the  unknown  heirs  of  Nancy  Cooper  in  the 
suit  brought  against  them  by  IL  C.  Fuller.  Same  authorities,  also; 
Dickson  v.  Moore,  30  S.  W.,  76 ;  Davis  v.  Robinson,  70  Texas,  394 ;  Tobar 
v.  Losano,  25  S.  W.,  973. 

Holland  &  Holland,  for  appellees. — The  trial  court  did  not  abuse  its 
discretion  in  refusing  to  continue  the  case  on  application  of  defendant 
Houston  Oil  Co.  of  Texas  to  make  its  warrantors  parties.  French  v. 
Groesbeck,  8  Texas  Civ.  App.,  20 ;  Clark  v.  Faver,  40  S.  W.,  1009. 

The  judgment  in  cause  No.  548,  H.  C.  Fuller  v.  Unknown  Heirs  of 
Nancy  Cooper,  having  been  rendered  without  the  service  of  process  on 
or  appearance  of  defendants,  is  void.  Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Raw- 
lins, 80  Texas,  581 ;  Texas  &  M.  Ry.  Co.  v.  Wright,  88  Texas,  349 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Blackenbeckler,  13  Texas  Civ.  App.,  251;  Boyce 
v.  Concho  Cattle  Co.,  70  S.  W.,  356 ;  Lutcher  v.  Allen,  95  S.  W.,  574 ; 
Fowler  v.  Simpson,  79  Texas,  611 ;  Witt  v.  Kaufman,  25  Texas  Sup.  384* 

REESE,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
by  E.  M.  Davis  and  his  co-plaintiffs,  against  the  Houston  Oil  Company 
and  H.  C.  Fuller,  to  recover  the  Nancy  Cooper  640-acre  survey  of  land. 
The  Houston  Oil  Company  answered  by  general  demurrer  and  general 
denial,  and  specially  pleaded  title  by  limitation  of  three,  five  and  ten 
years  in  bar  of  the  action.  A  trial  without  a  jury  resulted  in  a  judg- 
ment for  plaintiffs  against  both  defendants  for  an  undivided  one-third 
interest  in  the  land,  from  which  judgment  only  the  Houston  Oil  Com- 
pany appeals. 

The  land  was  patented  to  Nancy  Cooper,  and  the  plaintiffs  are  the 
sole  heirs  at  law  of  one  of  the  three  daughters  of  Nancy  Cooper,  who 
inherited  from  her. 

Defendants,  appellant  here,  claim  title  through  mesne  conveyances 
under  a  judgment  in  favor  of  H.  C.  Fuller  against  the  unknown  heirs 
of  Nancy  Cooper,  rendered  April  5,  1899,  in  addition  to  their  limitation 
title. 

The  petition  was  filed  August  16,  1909,  fourteen  days  before  the  first 
day  of  the  term  of  court  to  which  the  suit  was  brought.  No  service 
was  had  upon  appellant,  who,  however,  appeared  and  filed  answer  on  ap- 
pearance day.  With  its  answer,  appellant  filed  its  cross-action  against 
eleven  persons,  under  whom,  it  is  alleged,  it  held  the  land  by  deeds  with 
general  warranty,  and  by  appropriate  averments  it  called  upon  said  par- 
ties to  defend  the  action,  and  sought  judgment  over  against  them  for  the 
several  amounts  for  which,  it  was  alleged,  they  were  respectively  liable 
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on  their  warranties.  Of  these  parties  several  were  alleged  to  reside  in 
Newton  County,  where  the  suit  was  brought;  one  is  alleged  to  reside  in 
Hardin  County;  one  in  Galveston  County;  one  in  Jasper  County,  and 
one  in  Harris  County.  The  court  began  on  August  30th.  This 
answer  and  cross-bill  were  filed  on  August  31st.  The  case  was  called 
for  trial  on  September  9th,  when  appellant  filed  its  sworn  appli- 
cation setting  out  the  facts  herein  recited  with  regard  to  the  filing  of 
the  suit,  and  of  its  cross-action  against  its  warrantors  of  title,  and  pray- 
ing that  the  cause  be  continued  to  enable  it  to  bring  them  into  court  by 
proper  citation  and  service.  To  this  application  appellees  replied  and 
admitted  the  facts  with  regard  to  appellant's  title  as  stated,  but  alleged 
that  the  suit  was  not  filed  sooner  at  the  special  request  of  appellant  and 
upon  its  agreement  by  letter  of  July  1,  1909,  that  it  would  appear, 
waive  service  and  answer  at  the  return  term,  "and  in  good  faith  the  de- 
fendant has  had  since  said  date  to  bring  in  any  warrantors  it  desired." 
From  certain  correspondence  attached  to  this  answer  to  the  application 
for  continuance,  it  appears  that,  upon  being  advised  of  the  intention  of 
appellees  to  bring  the  suit,  on  June  29,  1909,  appellant  through  its  at- 
torney requested  appellees  to  wait  a  short  time  to  enable  it  to  investigate 
with  a  view  of  determining  whether  the  matter  could  be  adjusted  with- 
out litigation,  to  which  appellees  agreed,  provided  appellant  would  agree 
to  waive  citation  and  answer  to  the  coming  term,  which,  by  letter  of  July 
1st,  appellant  agreed  to  do.  The  application  for  continuance  was  refused 
and  appellant  compelled  to  go  to  trial,  to  which  it  took  a  bill  of  excep- 
tions, and  by  its  first  assignment  of  error  complains  of  the  court's  ruling. 
Article  5252,  Eev.  Stats,  is  as  follows :  "When  a  party  is  sued  for  lands 
the  real  owner  or  warrantor  may  make  himself  or  may  be  made  a  party 
defendant  in  the  suit,  and  shall  be  entitled  to  make  such  defense  as  if 
he  had  been  the  original  defendant  in  the  action." 

It  has  been  definitely  settled  in  this  State  that  a  defendant  when  sued 
for  land,  not  only  has  the  absolute  right  to  bring  in  his  warrantor  and 
require  him  to  defend  the  action,  but  to  recover  against  him  in  the  same 
suit  on  his  warranty  if  the  title  fail.  (Johns  v.  Hardin,  81  Texas,  40.) 
It  has  been  held  that  a  plaintiff  may  also  bring  his  warrantor  into  the 
suit  and  require  him  to  make  good  the  title,  or  be  bound  by  an  adverse 
judgment.  (Norton  v.  Collins,  1  Texas  Civ.  App.,  272,  20  S.  W.,  1115; 
McCreary  v.  Douglass,  5  Texas  Civ.  App.,  492,  24  S.  W.,  368.)  The 
purpose  of  the  law  is  to  avoid  the  necessity  of  more  than  one  trial  of 
the  issue  of  title,  and  thus  prevent  a  multiplicity  of  actions.  It  was  held 
in  Kirby  v.  Estill  (75  Texas,  485)  that  this  right  must,  under  article 
1209,  Rev.  Stats.,  be  exercised  with  reasonable  diligence,  and  so  as  not 
unnecessarilv  to  delav  the  trial  of  the  case. 

If  a  defendant  proceed  with  reasonable  diligence  to  bring  in  his  war- 
rantor by  proper  pleading  and  service  of  citation,  it  can  not  be  said  that 
any  delay  which  might  be  necessary  to  enable  him  to  do  so,  would  be 
unreasonable  delay.  He  can  not  take  any  steps  at  all  in  this  direction 
until  the  suit  is  filed  to  which  it  is  desired  that  the  warrantor  be  made 
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a  party.  In  the  present  case  appellant,  no  matter  how  diligent  he  may 
have  been,  could  have  done  nothing  until  the  suit  was  instituted,  which 
was  fourteen  days  before  the  first  day  of  the  term,  and  it  is  quite  clear 
that  the  remaining  four  days  were  not  reasonably  sufficient  to  allow  it  to 
file  its  cross-bill  and  get  service  upon  the  several  defendants  residing  in 
as  manv  different  counties  at  some  distance  from  that  in  which  the  suit 
was  pending. 

Appellees  seem  to  concede  this  in  their  brief,  but  seek  to  avoid  the  force 
of  it  by  the  contention  that,  as  the  filing  of  the  suit  was  postponed  for 
nearly  two  months  for  appellants  convenience,  it  is  thereby  deprived  of 
the  benefit  of  the  rule  stated,  and  that,  in  these  circumstances,  the  delay 
sought  was  unreasonable.  We  do  not  think  this  contention  can  be  sus- 
tained. It  would  be  unreasonable  and  unjust  to  deprive  appellant  of  this 
right  merely  because  it  requested  that  appellees  delay  for  a  short  time  the 
filing  of  the  suit  in  order  that  it  might  make  investigation  and  deter- 
mine whether  the  matter  involved  might  be  adjusted  without  suit,  in 
consideration  of  which  delay  it  agreed  to,  and  did,  appear  and  answer 
without  service  of  citation.  There  is  no  suggestion  that  this  delay  was 
not  sought  in  good  faith  for  the  purpose  indicated. 

It  is  specially  important  in  this  case  that  appellant  be  allowed  to  bring 
all  of  its  warrantors  into  this  suit,  so  that  one  trial  should  settle  the 
issue  of  title  as  to  all  the  parties,  thus  avoiding  the  necessity  of  several 
different  suits  against  the  several  independent  warrantors. 

We  are  inclined  to  think  that  a  defendant  thus  sued,  if  he  desires  to 
implead  his  warrantors,  should,  as  soon  as  he  is  served  with  process,  pro- 
ceed without  unreasonable  delay  to  file  his  cross-action  and  bring  them 
into  court,  and  that  he  is  not  entitled,  as  a  matter  of  right,  to  wait  until 
he  is  required  to  file  his  answer  to  the  plaintiff's  action  before  doing  so, 
though  there  is  an  intimation  to  the  contrary  in  the  opinion  of  the  court 
in  Land  v.  Klein  (29  S.  W.,  658).  Such  a  rule  would  require  a  con- 
tinuance in  every  case  for  at  least  one  term  where  the  defendant  sought 
to  implead  his  warrantor.  The  cross-action  may  very  well  be  set  up  in 
an  independent  pleading,  without  reference  to  defendant's  answer  to 
the  petition,  and  we  can  see  no  reason  why  it  may  not  be  filed  at  any  time 
after  the  defendant  is  properly  served  with  citation  in  the  pending  suit. 
In  this  case,  however,  it  can  hardly  be  seen  how  it  was  reasonably  possible 
for  appellant  to  have  had  its  warrantors  brought  into  court  by  proper 
process,  after  the  filing  of  the  suit,  in  time  for  trial  at  that  term. 

We  are  of  the  opinion  that  the  learned  trial  court  erred  in  refusing  the 
continuance,  for  which  the  judgment  will  have  to  be  reversed  and  the 
cause  remanded  in  order  that  appellant  may  have  reasonable  opportunity 
to  bring  in  its  warrantors. 

By  its  second  assignment  of  error  appellant  presents  the  contention 
that  as  appellees'  sole  claim  of  title  was  as  heirs  of  Nancy  Cooper  they 
showed  no  title  in  themselves  and  were  not  entitled  to  recover,  in  that, 
by  the  judgment  in  the  case  of  H.  C.  Fuller  v.  the  Unknown  Heirs  of 
Xancy  Cooper,  all  the  title  which  appellees  had  was  divested  out  of 
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them  and  vested  in  H.  C.  Fuller,  whose  title  appellant  has,  and  that  saitt 
judgment  was  not  subject  to  the  collateral  attack  made  upon  it  in  this 
case. 

The  facts  with  regard  to  this  judgment  are  as  follows:  The  suit  was 
begun  by  filing  the  petition  on  August  10,  1898.  The  term  of  the  court 
to  which  it  was  brought  began  September  26th  thereafter.  There  was 
found  among  the  papers  of  the  case,  and  introduced  in  evidence  by  ap- 
pellees, a  citation  to  the  Unknown  Heirs  of  Nancy  Cooper,  dated  August 
9,  1898,  with  the  sheriff's  return  endorsed  thereon,  snowing  service  by 
publication  in  the  "Newton  County  Record"  four  successive  weeks  prior 
to  the  return  day,  towit,  on  August  26th  and  September  2nd,  9th  and 
16th.  Also  affidavit  of  the  publisher  that  it  had  been  published  four 
times  in  said  newspaper,  giving  the  dates  as  August  19th  and  26th  and 
September  2nd  and  9th,  1898.  At  the  second  term  of  the  court  there- 
after, towit,  on  April  5,  1899,  the  following  judgment  was  rendered : 

"No.  548.  H.  C.  Fuller  v.  Unknown  Heirs  of  Nancy  Cooper,  4-5-99. 
This  day  this  cause  came  on  to  be  heard,  and  the  plaintiff  appeared  by 
his  attorney,  and  the  defendant  having  failed  to  appear  and  answer,  the 
court,  by  orders  duly  entered  on  the  minutes,  appointed  Messrs.  T.  H. 
Good  and  J.  F.  Syler,  attorneys  in  attendance  on  the  court,  to  represent 
the  unknown  heirs  of  Nancy  Cooper.  Both  parties  announced  ready  for 
trial,  and  submitted  the  matters  in  controversy,  as  well  of  fact  as  of  law, 
to  the  court,  and  the  pleadings  and  evidence  and  arguments  of  counsel 
having  been  heard  and  fully  understood,  being  of  opinion  that  the  law 
and  facts  are  for  plaintiff,  it  is  considered  by  the  court  that  the  plaintiff, 
H.  C.  Fuller,  recover  of  the  defendants,  the  unknown  heirs  of  Nancy 
Cooper,  the  title  and  possession  of  the  premises  described  and  bounded 
as  follows :  The  Nancy  Cooper  headright  of  640  acres,  situated  in  New- 
ton County,  Texas,  on  Quicksand  Creek."  (Here  follows  the  field  notes, 
and  the  formal  part  of  the  judgment  awarding  fee  to  the  attorneys,  tax- 
ing costs,  etc.) 

There  is  in  the  judgment  no  recital  of  due  service  of  process,  nor  of 
any  other  facts  which  would  give  the  court  jurisdiction.  None  of  the 
recitals  in  the  judgment  can  be  given  this  effect.  So  the  rules  applicable 
to  judgments  containing  such  recitals  when  it  is  sought  to  attack  them 
collaterally,  have  no  application.  It  belongs  to  that  class  of  cases  where 
it  will  be  presumed,  in  support  of  the  jurisdiction,  that  proper  service  was 
had,  unless  it  affirmatively  appears  from  the  entire  record  that  there 
was  no  legal  service.  (Hardy  v.  Beaty,  84  Texas,  562;  Treadway  v. 
Eastburn,  57  Texas.  211;  Fowler  v.  Simpson,  79  Texas,  616.) 

The  statute  provides  that  citation  to  unknown  heirs  should  be  pub- 
lished for  eight  successive  weeks  before  return  day  (Bev.  Stats.,  art. 
1236),  and  that  the  defendant  was  not  required  to  answer  until  default 
day  of  the  next  succeeding  term.  (Bev.  Stats.,  1264.)  The  appoint- 
ment of  attorneys  to  represent  the  defendants  shows  that  the  service  was 
by  publication.  If  we  presume  that  other  and  proper  service  by  subse- 
quent publication  was  had,  such  could  not  have  been  completed  after 
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the  filing  of  the  suit  except  to  the  April  term,  1899,  at  which  the  judg- 
ment was  rendered,  and  we  would  have  to  presume  that  the  court  disre- 
garded the  positive  provisions  of  the  statute  which  required  the  case  to 
lie  over  to  the  next  term  after  service  was  complete.  Appellants  contend 
that  we  should  rather  presume  that  this  publication,  shown  to  have  been 
made  for  four  weeks  before  the  September  term,  was  continued  for  such 
time  as  to  be  complete  to  the  April  term  1899,  and  that  the  court  ren- 
dered judgment  prematurely,  which  judgment  would  not  be  void.  (Davis 
v.  Robinson,  70  Texas,  394 ;  Tobar  v.  Losano,  6  Texas  Civ.  App.,  698,  25 
S.  W.,  973.)  This  we  can  not  do,  for  it  would  be  in  the  face  of  the  cita- 
tion itself  which  commands  the  sheriff  to  cause  the  citation  to  be  pub- 
lished "for  four  successive  weeks  previous  to  the  return  day,"  which  was, 
as  stated  in  the  writ,  September  26,  1898.  It  is  significant,  as  showing 
that  the  judgment  was  rendered  on  this  four  weeks  publication  and  not 
any  other,  the  existence  of  which  we  are  asked  to  presume,  that  the 
affidavit  of  the  publisher  referred  to  was  not  made  until  April  1,  1899, 
and  filed  April  4,  the  judgment  being  rendered  April  5,  1899.  The 
record  affirmatively  shows,  with  indisputable  clearness,  that  the  judg- 
ment was  rendered  upon  this  service  by  four  weeks  publication,  which  did 
not  give  the  court  jurisdiction  of  the  parties.  To  presume  otherwise 
would  be  carrying  the  doctrine  to  the  verge  of  absurdity.  It  was  simply 
mistakenly  supposed  that  the  four  weeks  publication  was  sufficient.  This 
is  so  clear  from  the  record  as  to  leave  no  room  for  the  indulgence  of  pre- 
sumptions. It  is  admitted  by  appellant  that  if  there  was  no  other  service, 
the  judgment  is  void,  and  we  must  so  hold. 

One  other  question  remains.  Appellant,  by  its  fifth  assignment  of 
error,  presents  the  contention  that  under  the  undisputed  evidence  ap- 
pellant established  its  title  under  the  five  and  ten  years  statutes  of  limi- 
tation as  to  part  of  the  land,  and  under  the  five  years  statute  as  to  the 
balance. 

Actual  possession  as  claimed  by  appellant  for  the  full  period  neces- 
sary to  perfect  its  title,  with  payment  of  taxes,  deeds  duly  registered,  etc., 
seems  to  be  shown  by  the  undisputed  evidence  set  out  in  appellant's 
brief,  none  of  which  is  disputed  by  appellees  in  their  brief,  but  it  is  con- 
tended that  such  possession  is  shown  not  to  have  been  adverse.  The  fact 
that  H.  C.  Fuller,  after  getting  his  tax  title,  bought  out  the  interest  or 
claims  of  certain  of  the  Nancy  Cooper  heirs,  would  not  of  itself  prevent 
his  possession  from  being  adverse  to  them.  He  could  "buy  his  peace" 
without  admitting  their  title;  but  the  testimony  goes  farther  than  this  in 
showing,  in  the  language  of  the  witness,  that  Fuller  "always  recognized 
their  claim  during  the  time  that  he  was  undertaking  to  buy  them  all 
out."  (Warren  v.  Frederichs,  83  Texas,  384 ;  Texas  W.  Ry.  v.  Wilson,  83 
Texas,  157.) 

We  can  not  sav  that  the  evidence  on  this  issue  is  of  that  character  that 
would  justify  this  court  in  holding  that  the  conclusion  of  the  trial  court 
on  the  facts,  which  is  entitled  to  the  same  weight  as  the  verdict  of  a  jury, 
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is  contrary  to  the  undisputed  evidence.     The  assignment  of  error  pre- 
senting the  point  is  overruled. 

For  the  error  in  refusing  the  application  for  continuance,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


S.  V.  Biggs  et  al.  v.  Charles  H.  Leffingwell. 

Decided  November  16,  1910. 

1. — Blparlan  Bights — Injunction. 

A  riparian  owner  has  not  an  unqualified  common  law  right  to  have  the 
waters  of  an  adjacent  stream  flow  by  and  over  his  land  in  its  natural  state  and 
quantity,  without  regard  to  whether  he  has  any  immediate  use  for  the  water. 
Hence  a  bill  for  injunction  by  a  riparian  owner  to  restrain  other  riparian  own- 
ers from  diverting  the  water  of  such  a  stream  to  lands  not  riparian,  is  insuffi- 
cient when  it  fails  to  show  that  the  petitioner  has  immediate  use  for  the  water 
and  will  suffer  damage  unless  the  defendants  are  restrained. 


2. 

A  petition  for  injunction  to  restrain  the  defendants  from  using  the  water 
of  a  river  upon  non-riparian  land,  considered,  and  held  insufficient  to  warrant 
the  issuance  of  the  writ. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  before 
Hon.  S.  J.  Isaacks. 

Lee  Monroe,  W.  S.  Roark  and  W.  M.  Hubbard,  for  appellants. — When 
it  appears  from  the  applicant's  verified  statements  that  he  has  no  grounds 
for  apprehension  of  immediate  injury  to  the  rights  he  claims,  the  grant- 
ing of  a  preliminary,  injunction  is  an  abuse  of  judicial  discretion.  Beach 
on  Injunctions,  sees.  117,  118;  Rend  v.  Venture  Oil  Co.,  48  Fed.,  248; 
Swan  v.  City  of  Indianola,  121  N.  W.,  547;  Holbein  v.  DeLa  Garza, 
126  S.  W.,  43;  citing  Joyce  on  Inju.,  139,  and  Indian  River  S.  Co.  v. 
East  C.  Trans.  Co.,  10  So.,  480,  29  Am.  St.  Rep.,  258. 

When  it  appears  from  the  applicant's  verified  statements  that  he  is 
threatened  by  no  immediate  injury  if  the  injunction  is  not  granted,  and 
that  great  injury  threatens  the  defendants  if  the  injunction  is  granted, 
a  court  of  equity  in  the  exercises  of  a  sound  discretion  must  deny  the  in- 
junction, pendente  lite.  Jeff  Chaison  Townsite  Co.  v.  McFaddin,  121 
S.  W.,  716;  Beach  on  Injunctions,  sec.  118;  High  on  Injunctions,  sec. 
598;  Rend  v.  Venture  Oil  Co.,  48  Fed.  Rep.,  248  (supra);  Meyers  v. 
Duluth  Transf .  Co.,  55  X.  W.,  140 ;  Amelia  Milling  Co.  v.  Tenn.  C.  & 
L.  Co.,  123  Fed.,  811. 

When  it  is  sought  to  restrain  the  prosecution  of  an  enterprise  of  a 
quasi  public  nature  the  court  should  consider  how  far  public  interests  may 
be  affected  by  a  suspension  of  the  undertaking.  Beach  on  Injunctions, 
sec.  118  (supra) ;  Meyers  v.  Duluth  Transf.  Co.,  55  X.  W.,  140  (supra). 

To  entitle  an  applicant  to  a  preliminary  injunction  he  must  show  a 
clear  legal  or  equitable  interest  or  right  which  is  to  be  protected.    City 
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of  Paris  v.  Sturgeon,  110  S.  W.,  459;  Rend  v.  Venture  Oil  Co.,  48  Fed , 
248  (supra);  16  Am.  &  Eng.  Ency.,  347;  Morse  v.  Machias  Water  Co., 
42  Me.,  119;  Maryland  Savings  Inst.  v.  Schroeder,  29  Am.  Dec,  528; 
Wood  v.  Cook,  117  N.  Y.  Suppl.,  51 ;  Cent.  Stockyards  Co.  v.  L.  &  X. 
R.  R.  Co.,  112  Fed.  Rep.,  823;  Amelia  Milling  Co.  v.  Tenn.  C.  &  I.  Co., 
123  Fed.  Rep.,  811. 

A  riparian  proprietor,  as  such,  is  not  entitled  to  restrain,  in  toto,  the 
diversion  to  non-riparian  land  of  any  and  all  waters  of  the  river,  includ- 
ing ordinary  flow  and  storm  or  flood  waters  thereof.  Modoc  Land  & 
Livestock  Co.  v.  Booth,  36  Pac,  431 :  Fifield  v.  Spring  Valley  Water- 
works, 62  Pac,  1054;  Edgar  v.  Stevenson,  11  Pac,  704;  Heilbron  v. 
76  Land  &  Water  Co.,  22  Pac,  62 ;  Miller  v.  Bay  Cities  Water  Co.,  107 
Pac,  115;  case  note  to  Miller  &  Lux  v.  Madera  Canal  &  I.  Co.,  22  L. 
R.  A.  (N.  S.),  391. 

McKenzie  &  Brady,  for  appellee. — A  non-riparian  owner  has  no  rights 
in  the  waters  of  a  stream  as  against  a  riparian  owner.  Watkins  Land 
Co.  v.  Clements,  86  S.  W.,  733 ;  Mud  Creek  Irrigation  Co.  v.  Vivian,  74 
Texas,  170;  Barrett  v.  Metcalfe,  33  S.  W.,  758;  Miller  &  Lux  v.  Madera 
Canal  &  I.  Co.,  99  Pac,  502;  22  L.  R.  A.  (new  series),  391;  2  Far- 
nam  on  Waters,  sees.  464,  464a. 

The  waters  taken  from  a  running  stream  for  the  purpose  of  irrigation 
which  are  not  used  and  disposed  of  in  a  beneficial  way  for  the  purpose 
of  irrigation,  must  be  conducted  back  to  the  stream  from  which  they 
were  taken  through  a  ditch  or  canal  constructed  in  accordance  with  the 
statutes  of  this  State,  or  through  a  natural  channel  leading  back  to  said 
stream  and  above  plaintiff's  lands.    Rev.  Stats.,  art.  3127. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  order  of  the 
judge  of  the  Seventieth  Judicial  District  made  in  vacation,  and  without 
notice,  granting  an  injunction  on  the  application  of  appellee,  Charles 
H.  Leffingwell,  restraining  appellants  from  the  use  of  the  waters  of  the 
Pecos  River  upon  certain  non-riparian  lands  described  in  the  petition, 
and  limiting  appellants  to  the  use  of  their  just  proportion  of  water  upon 
their  riparian  lands. 

Omitting  mere  generalities  and  legal  conclusions,  the  petition  in  sub- 
stance is  that  appellee  is  the  owner  of  a  section  of  land  fronting  on 
said  river  and  riparian  to  it;  that  defendants  own  certain  riparian 
lands  above  that  of  the  plaintiff  upon  which  they  are  operating 
an  irrigation  system,  and  are  also  using  the  waters  of  said  river  to  irri- 
gate certain  other  lands  not  riparian  to  the  river,  and  are  wasting  large 
quantities  of  water  without  making  provision  for  its  return  to  the  river 
above  plaintiff,  etc  It  is  alleged  that  the  lands  described  in  the  petition 
are  situated  in  Ward  County  within  the  arid  district  of  Texas ;  that  they 
are  principally  valuable  when  irrigated;  that  plaintiff's  land  is  suscep- 
tible of  irrigation  and  that  the  use  of  the  waters  bv  defendants  in  the 
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manner  and  to  the  extent  described  will  largely  destroy  the  value  of 
plaintiff's  land  and  cause  him  irreparable  damage. 

Several  interesting  and  important  questions  have  been  presented  but 
in  the  view  we  have  taken  of  the  present  proceeding  it  does  not  become 
necessary  to  determine  the  ultimate  rights  of  the  parties,  or  to  discuss  to 
what  extent,  if  at  all,  our  laws  on  the  subject  of  irrigation  and  our  situ- 
ation as  a  people,  may  have  modified  the  common  law  on  the  subject  of 
riparian  rights.  We  deem  it  sufficient  to  now  say  that  appellee's  petition 
in  our  judgment  fails  to  show  that  he  was  entitled  to  the  temporary  re- 
lief invoked  and  received  by  him.  The  petition  fails  to  show  that  ap- 
pellee's land  is  now  being  used  or  intended  for  immediate  use,  or  is  pre- 
pared for  agricultural  or  other  purposes,  rendering  the  use  of  the  waters 
of  the  Pecos  River  either  necessary  or  beneficial.  The  order  is  defended 
on  the  broad  ground  that  appellee,  as  against  the  non-riparian  land,  has 
the  unqualified  common  law  right  to  have  the  water  flow  over  and  by 
his  land  in  its  natural  state  and  quantity,  and  that  it  "is  immaterial  as 
to  whether  the  plaintiff  desires  to  use  said  water  at  the  present  time  or  in 
the  future.'" 

In  every  system  of  judicature  the  remedy  of  injunction  is  classed  as 
a  harsh  one  and  not  to  be  awarded  save  when  necessary  to  preserve  some 
right  of  the  complaining  party.  Beach  on  Injunctions,  sees.  117  and 
118;  Bend  v.  Venture  Oil  Co.,  48  Fed.  Bep.,  248;  Swan  v.  City  of  In- 
dianola,  121  N.  W.,  547;  Holbein  v.  De  La  Garza,  59  Texas  Civ.  App., 
125  (126  S.  W.,  43).  This  principle  is  expressly  voiced  by  our  statute 
authorizing  the  issuance  of  injunctions,  as  finally  amended  by  Act  ap- 
proved April  22,  1909.  (See  General  Laws,  1909,  page  354.)  This 
law  provides,  so  far  as  here  applicable,  that:  "Judges  of  the  District 
and  County  Courts  shall,  either  in  term  time  or  vacation,  hear  and  de- 
termine all  applications,  and  may  grant  writs  of  injunction  returnable  to 
said  courts  in  the  following  cases:  (1)  Where  it  shall  appear  that  the 
party  applying  for  such  writ  is  entitled  to  the  relief  demanded  and  such 
relief  or  any  part  thereof  requires  the  restraint  of  some  act  prejudicial 
to  the  appellant."  Under  this  statute,  to  entitle  appellee  to  a  temporary 
injunction  it  must  appear  not  only  that  he  is  entitled  to  relief,  but  that 
such  relief  requires  the  restraint  of  acts  prejudicial  to  him.  The  gen- 
eral rule  relating  to  preliminary  injunctions  is  stated  in  language  ap- 
plicable here  by  Judge  Beed  in  the  case  of  Bend  v.  Venture  Oil  Co., 
supra,  viz. : 

"The  complainant  must  show  a  clear  legal  or  equitable  interest  or 
right  which  is  to  be  protected ;  that  there  must  be  a  well  grounded  appre- 
hension of  immediate  injury  to  those  interests  or  rights,  and  a  clear 
necessity  must  be  shown  of  immediate  protection  to  such  interest  or  right, 
which  would  otherwise  be  seriously  injured  or  impaired.  If  it  appears 
that  the  preliminary  injunction  is  not  necessary  to  preserve  interests  or 
property  in  statu  quo  until  final  hearing,  and  the  rights  of  the  complain- 
ant will  suffer  no  serious  injury  until  that  time  or  that  the  injury 
threatened  is  of  such  nature  that  it  can  be  remedied  on  final  hearing, 
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then  the  injunction  ought  not  to  be  granted.  And  so  if  it  appears  that 
the  complainant's  rights  are  not  sufficiently  clear,  and  the  considerations 
of  respective  convenience  or  inconvenience  to  parties  complainant  and 
defendant,  when  balanced,  show  that  serious  injury  may  be  done  to  the 
defendant  by  the  granting  of  the  injunction,  and  no  serious  injury  will 
be  done  to  the  complainant  by  withholding  it  until  final  hearing,  then 
the  injunction  ought  not  to  be  granted.  Other  considerations  may  have 
at  times  been  held  as  controlling  in  special  cases,  but  the  general  rules,  as 
I  have  stated,  are  those  which  have  been  held  as  governing  the  discretion 
which  is  to  be  exercised  in  passing  upon  such  motions." 

Under  certain  circumstances  the  Legislature  (Revised  Statutes,  art. 
3115  et  seq.)  has  declared  that  unappropriated  waters  of  flowing  rivers 
and  storm  waters  may  be  acquired  for  irrigation  and  other  purposes,  thus 
favoring  the  reclamation  of  arid  portions  of  the  State,  and  it  may  be, 
as  can  fairly  be  inferred  from  the  petition,  that  a  considerable  area  of 
agricultural  land  and  many  persons  will  be  seriously  affected  by  the 
sudden  and  continued  deprivation  of  water.  In  the  end,  this  consequence 
may  be  necessary  to  appellee's  right,  but  it  is  not  immediately  required 
and  ought  not  to  be  brought  about  to  satisfv  a  mere  artistic  desire  to 
see  unappropriated  and  waste  water  flow  by  appellee's  survey  on  its  way 
to  the  sea.  The  only  immediate  necessity  alleged  is  that  the  temporary 
order  and  writ  is  required  to  prevent  appellants  from  obtaining  a  pre- 
scriptive right  to  appellee's  just  proportion  of  water  as  a  riparian  owner. 
The  institution  of  the  suit,  however,  has  this  effect,  so  that,  as  before 
said,  no  fact  is  stated  in  appellee's  petition  which  requires  the  temporary 
injunction. 

We  accordingly  conclude  that  the  order  for  injunction  should  be  vacated 
and  set  aside,  and  that  the  temporary  writ  of  injunction  should  be  dis- 
solved, and  it  is  so  ordered. 

Injunction  dissolved. 
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Abandonment. 

Of  rural  homestead.    See  Homestead,  5. 

Of  application  to  purchase.     See  School  Land,  8. 

Abatement. 

Waiver  of  right  to  plead.    See  Elections,  6. 

Questioning  qualifications  of  contestant.    See  Elections,  7. 

Failure  to  make  parties.     See  Sales,  3. 

Abstract. 

Of  judgment  for  purpose  of  fixing  lien.    See  Judgment  Lien,  1-J. 

Abutting  Owner. 

Damages  for  raising  grade  of  street.    See  Railways,  2-5. 

Acceptance. 

Of  check  tendered  in  full.    See  Accord  and  Satisfaction,  1. 

Accident. 

Preventing  defense  of  suit.    See  Judgment,  6. 

Accord  and  Satisfaction. 

1.  Where  there  is  a  dispute  between  a  debtor  and  creditor  as  to  the  amount 
of  the  indebtedness,  and  the  debtor  tenders  a  check  accompanied  with  a 
declaration  that  it  was  in  full  settlement  of  his  indebtedness,  an  accept- 
ance of  the  check  by  the  creditor  will  preclude  him  from  afterwards 
recovering  for  any  item  included  in  the  controversy;  and  it  would  be 
immaterial  that  after  accepting  the  check  the  creditor  told  the  debtor 
that  it  would  not  settle  a  certain  item  included  in  the  controversy. 
Cristler  v.  Williams,  169. 

Account. 

Filing  to  fix  lien.    See  Mechanic's  Lien,  1, 

Acknowledgment. 

Necessary  to  married  woman's  deed.    See  Married  Woman,  5. 
Act  curing  defects.     See  Married  Woman,  8. 

1.  The  certificate  of  acknowledgment  to  a  deed  by  a  married  woman  to  her 

separate  property  in  I860,  so  far  as  it  related  to  the  wife,  was  as  fol- 
lows: "Also  on  the  same  day  personally  came  (the  wife)  wife  of  (the 
husband)  who,  after  understanding  the  said  deed,  and  subscribing  the 
8a me  privily  and  apart  from  her  said  husband,  declared  the  same  to  be 
her  voluntary  act  and  deed  to  (the  grantee)  and  that  she  wished  not 
to  retract  it."  Held,  fatally  defective  and  not  sufficient  to  pass  the 
title  to  the  married  woman.     Holland  v.  Votaw,  91. 

2.  By  the  decisions  in  this  State  a  distinction  is  clearly  drawn  between  a 

defect  in  the  officer's  certificate  and  in  the  act  of  acknowledgment 
itself.     Id. 

Action. 

Consolidation  of  suits.     See  Amendment,  6. 

By  legal  but  not  equitable  owner.     See  Assignment,  1. 

Contract  limiting  time  for.     See  Carriers  of  Goods,  10. 

Against  corporation.     See  Corporations,  1,  2. 

Recovery  by  defendant  against  warrantor.    See  Covenant  for  Title,  S. 
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Action — Con  tinned. 

Prematurely  brought.     See  Estates  of  Decedents,  8. 

Right  to  sue.     See  Foreign  Corporation,  1. 

On  written  obligation  given  to  wife.     See  Husband  and  Wife,  1. 

Defendant  sued  by  wrong  name.     See  Judgment,  }. 

To  set  aside  judgment.     See  Judgment,  6,  7. 

Upon  foreign  judgment.     See  Judgment,  10. 

Wrongful  prosecution  of  civil  suit.     See  Malicious  Prosecution,  1. 

Against  railway  in  hands  of  receiver.     See  Parties,  1. 

Authority  to  bring.     See  Railways,  9. 

Administration. 

Foreclosing  tax  lien.     See  Estates  of  Decedents,  1,  2. 
Premature  action  for  partition.    See  Estates  of  Decedents,  3* 

Admission. 

Of  incompetent  testimony.     See  Harmless  Error,  7. 
Of  superior  title.     See  Limitation,  7. 

Adverse  Possession. 

Buying  in  adverse  claim.    See  Limitation,  7. 

Affirmance. 

Separable  causes  of  action.     See  Practice  on  Appeal,  3. 

Disregarding  reason  assigned  by  trial  judge.     See  Practice  on  Appeal,  7. 

With  damages  for  delay.     See  Practice  on  Appeal,  22. 

On  certificate.    See  Practice  on  Appeal,  23. 

After-acquired  Title. 

Inuring  to  benefit  of  warrantee.     See  Warranty,  1. 

Agency. 

Ratification  of  authority.     See  Arrest,  7. 
Of  one  bank  for  another.    See  Banks  and  Banking,  1,2. 
For  delivery  of  deed.     See  Husband  and  Wife,  6. 
Proof  of  relation.     See  Master  and  Servant,  4- 
Notice  to  agent.     See  Telegraph  and  Telephone,  5. 

1.  Allegations  of  the  authority  of  one  making  a  contract  to  sell  land,  to  bind 

the  owner  thereby  as  his  agent  for  that  purpose,  considered  and  held 
sufficient  as  against  a  general  demurrer.  Donnell  v.  Currie  <£  Dohoney, 
134. 

2.  An  agent  empowered  generally  to  sell  the  land  of  another  for  a  commis- 

sion, though  without  authority  to  convey,  may  bind  his  principal  by  a 
written  memorandum  of  a  sale  negotiated  by  him  on  the  terms  authorized 
to  be  given  so  as  to  render  the  principal  liable  for  damages  to  the  pro- 
posed purchaser  if  he  refuses  to  comply.     Id. 

3.  Letters  concerning  a  sale  of  land  considered  and  held  to  constitute  author- 

ity from  the  owner  of  land  to  an  agent  to  make  sale  of  same  and  execute 
a  written  obligation  for  his  principal  to  perform  the  agreement.  Also 
memorandum  in  writing  of  the  terms  of  sale  given  by  such  agent  held 
to  constitute  a  binding  contract  by  the  owner  to  make  conveyance,  on 
which  he  could  be  held  liable  to  the  purchaser  for  damages  from  his 
refusal  to  comply.    Id. 

4.  The  rule  that  an  agent  can  not  sell  his  principal's  property  to  himself 

can  not  be  invoked  by  a  stranger.  The  principal  alone  can  complain. 
Snow  v.  Rudolph,  235. 

5.  A  secret  agreement  between  real  estate  brokers  representing  different  prin- 

cipals to  divide  their  commissions  in  case  the  transaction  is  completed 
is  void  as  against  public  policy  and  deprives  them  of  the  right  to  com- 
pensation from  their  principals;  and  the  fact  that  the  principals  them- 
selves finally  concluded  the  sale,  begun  by  the  brokers,  would  not  affect 
the  case.    Scott  v.  Kelso,  163. 
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Agency — Con  tinned. 

6.  An  allegation  that  plaintiff  procured  a  purchaser  who  was  ready,  able 

and  willing  to  buy  a  certain  tract  of  land,  is  not  supported  by  proof 
simply  that  plaintiff  procured  a  purchaser  who  said  he  would  buy  the 
land  "provided  his  wife  was  willing  to  live  on  it.  Rogers  v.  McMillen, 
486. 

7.  Testimony  that  a  party  to  whom  a  land  agent  had  first  shown  a  tract  of 

land  afterwards  bought  the  same  directly  from  the  owner  at  a  less  price 
than  the  agent  asked,  would  not  support  an  allegation  that  said  party 
was  ready,  able  and  willing  to  pay  the  higher  price  asked  by  the  agent, 
and  that  a  sale  by  him  would  have  been  consummated.    Id. 

8.  When  the  consummation  of  a  sale  of  land  by  his  principal  is  prevented 

by  the  act  of  the  agent  in  levying  a  writ  of  attachment  on  the  land,  the 
agent  is  not  entitled  to  commissions  either  on  a  sale  negotiated  by  him- 
self or  by  his  principal.    Id. 

Agreed  Judgment. 

For  foreclosure  of  tax  lien.     See  Estates  of  Decedents,  £. 
Estoppel  by  promoting.    See  Estoppel,  2. 

Amendment. 

Not  necessitating  continuance.    See  Continuance,  2. 

1.  It   is  within  the   discretion   of  the  trial  court  to  determine  whether  an 

amendment  to  the  pleadings  offered  after  announcement  of  ready  for 
trial  comes  too  late.  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Sharp,  341. 

2.  When  the  court  grants  leave  to  a  plaintiff  to  amend  his  pleading  after 

the  evidence  is  closed  and  the  argument  is  begun,  and  the  defendant 
does  not  ask  leave  to  withdraw  his  announcement  of  ready  for  trial,  he 
can  not  afterwards  complain  of  the  action  of  the  court  in  permitting 
the  amendment.  Whether  or  not  a  party  should  be  permitted  to  amend 
his  pleading  under  such  circumstances  is  largely  within  the  discretion 
of  the  trial  court.     St.  Paul  F.  d  M.  Ins.  Co.  v.  Cronin,  440. 

3.  While  it  is  usual  for  a  party  desiring  to  amend  his  pleading  to  first  ask 

permission  to  withdraw  his  announcement  of  ready  for  trial,  the  observ- 
ance of  this  form  is  not  indispensable.    Id. 

4.  The  failure  of  an  appellant  to  object  in  the  trial  court  to  the  use  of  a 

trial  amendment  instead  of  a  fuller  amendment  of  the  pleadings  as 
required  by  the  rules,  will  preclude  him  from  complaining  of  the  matter 
in  the  appellate  court.    Id. 

5.  When  the  allegations  of  a  pleading  are  sufficient  to  admit  proof  of  the 

acts  of  negligence  alleged,  they  are  sufficient  to  put  the  defendant  on 
notice  that  plaintiff  is  claiming  a  recovery  against  him  because  of  such 
acts,  and  defendant  therefore  can  not  claim  surprise  by  the  filing  of  an 
amended  pleading  which  merely  sets  up  with  more  particularity  the 
same  acts  of  negligence.  Pleading  considered  and  this  rule  applied  as 
to  an  amended  petition  filed  on  the  day  of  trial.  St.  Louis  S.  W.  Ry. 
Co.  of  Texas  v.  Cambron,  465. 

6.  Where  two  suits  are  filed  by  separate  plaintiffs  upon  the  same  cause  of 

action,  and  one  of  the  plaintiffs  acquires  the  interest  of  the  other  in 
the  cause  of  action,  an  amended  petition  by  such  plaintiff  setting  up 
said  fact  and  asking  that  the  suits  be  consolidated  and  that  he  be 
allowed  to  prosecute  it  in  his  name  alone,  would  not  set  up  a  new  cause 
of  action  nor  require  that  the  defendant  be  cited  to  answer  the  same. 
An  objection  that  defendant  had  not  been  cited  to  answer  an  amended 
petition  comes  too  late  after  defendant  had  filed  and  urged  exceptions 
to  said  petition.     Snow  v.  Rudolph,  235. 

Animals. 

Transportation  of.     See  Carriers  of  Goods,  7-15,  17,  18.    Interstate  Com- 
merce, 1. 


672  Index. 

Answer. 

New  cause  of  action  by.    See  Amendment,  6. 
Of  garnishee.     See  Garnishment,  1. 

Appeal. 

Approval  of  bond  on.    See  Appeal  Bond,  1,  2. 
After  plaintiff  attains  majority.     See  Minora,  1, 
From  justice  court.     See  Pleading,  13. 
Procedure  upon.     See  Practice  on  Appeal,  1-23. 

Appeal  Bond. 

1.  The  approval  of  an  appeal  or  writ  of  error  bond  may  be  made  to  appear 

otherwise  than  by  a  written  endorsement  to  that  effect,  and  it  may  be 
inferred  from  the  action  of  the  clerk,  or  deputy,  in  filing  the  bond  and 
issuing  citation  in  error  upon  it.  International  d  G.  N.  R.  Co.  v. 
Taylor,  455. 

2.  In  the  absence  of  the  clerk  of  the  court,  his  deputy  received  and  filed  a 

writ  of  error  bond  and  issued  citation  thereon  before  the  expiration  of 
one  year  from  the  date  of  the  judgment.  The  clerk  endorsed  the  bond 
as  approved  after  the  year  had  expired.  His  affidavit  presented  to  the 
appellate  court  showed  that  he  had  not  himself  approved  the  bond  or 
fixed  the  probable  amount  of  costs  before  such  date.  Held,  on  motion 
to  dismiss  writ  of  error,  that  it  must  be  presumed,  in  the  absence  of  a 
contrary  showing,  that  the  deputy  clerk  accepted  the  bond  as  sufficient, 
and  the  motion  should  be  overruled.    Id. 

Appearance. 

By  urging  exceptions  to  petition.    See  Amendment,  6*. 
By  plea  of  privilege.     See  Jurisdiction,  3. 

Apportionment. 

Of  costs  for  delinquent  taxes.     See  Costs,  3, 
Between  holders  of  liens.    See  Mechanic's  Lien,  3. 

Approval. 

Of  bond  by  clerk  or  deputy.     See  Appeal  Bond,  1,  2. 

Argument  of  Counsel. 

Interruption  by  opposing  attorney.     See  Misconduct  of  Counsel,  1. 

1.  Argument  of  counsel  considered  and  held  improper  and  its  permission  by 

the  court  reversible  error,  it  being  an  inflammatory  appeal  to  passion, 

and  invoking  a  punishment  of  defendant  with  damages  because  of  false 

attacks  on  plaintiff's  evidence.     Gulf,  C.  &  8.  F.  By.  Co.  v.  Dooley,  345. 

Arrest. 

Injury  to  credit  by.     See  Evidence,  1. 

Action  for  damages  by.  See  False  Imprisonment,  1.  Pleading,  10. 
1.  In  an  action  for  damages  for  causing  the  arrest  of  plaintiff,  the  issues 
being  whether  appellant,  acting  together  with  its  co-defendants,  caused 
the  arrest  of  the  plaintiff,  or  whether,  knowing  all  the  facts,  it  had 
ratified  the  arrest  after  it  had  been  made  at  the  instance  of  a  co- 
defendant,  evidence  reviewed  and  held  insufficient  to  support  a  judg- 
ment against  the  appellant  on  either  issue.  Western  Natl.  Bank  v. 
White,  374. 

Assault.  > 

By  one  passenger  upon  another.     See  Carriers  of  Passengers,  3,  4,  5. 
As  ground  for  divorce.     See  Divorce,  2. 
Liability  on  officer's  bond.     See  Officers,  1,  2. 
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Assignment. 

Equitable,  by  order  on  funds.     See  Mechanics  Lien,  2. 

After  institution  of  suit.     See  Pleading,  8. 

Transfer  of  note  secured  by  deed  of  trust.     See  Powers,  2. 

1.  The  assignee  of  a  chose  in  action  holds  the  legal  title  and  may  sue  thereon 

though  the  equitable  ownership  be  in  another,  but  the  debtor's  defenses 
against  the  assignor  in  such  case  would  be  as  available  against  the 
assignee  as  against  the  assignor.  Continental  Oil  &  Cotton  Co.  v.  E.  Van 
Winkle  Qin  &  Mach.  Works,  422. 

2.  A  contract  between  a  client  and  his  attorneys  whereby  the  client  assigned 

to  said  attorneys  an  undivided  one-half  interest  in  his  cause  of  action 
against  a  railroad  company  for  damages  for  personal  injuries  as  a  fee 
for  services  to  be  rendered,  and  whereby  a  lien  was  given  said  attorneys 
on  the  remaining  half  interest  in  said  cause  of  action  to  secure  them 
in  any  sum  of  money  which  the  client  might  become  indebted  to  them 
for  on  any  other  account  than  the  fee,  considered,  and  held  valid,  and 
by  reason  of  notice  both  actual  and  constructive  thereof  the  defendant 
company  was  liable  to  said  attorneys  for  one-half  the  amount  which  the 
plaintiff  would  have  recovered  from  the  defendant,  but  for  a  compro- 
mise between  the  defendant  and  the  client,  and  defendant  was  also  liable 
to  said  attorneys  for  the  amount  which  the  attorneys  had  advanced  to 
the  client.    St.  Louis  &  S.  F.  R.  Co.  v.  Dysart,  7. 

Assignment  for  Creditors. 

Appointment  of  receiver.    See  Receivers,  2. 

Assignment  of  Error. 

By  one  not  joining  in  appeal.    See  Praotice  on  Appeal,  1. 

Assumed  Bisk. 

Evidence  raising  issue.    See  Master  and  Servant,  S. 
Instructions  held  sufficient.     See  Master  and  Servant,  6. 
Voluntary  exposure  to  danger.    See  Master  and  Servant,  7. 
After  discovery  of  danger.     See  Master  and  Servant,  11. 
Duty  of  inspection.     See  Negligence,  6. 

Attachment. 

Preventing  consummation  of  sale.    See  Agency,  8. 

Refusal  to  quash.     See  Remittitur,  1. 
1.  The  omission  of  the  word  "her"  in  an  attachment  bond  in  the  following 
connection  "that  she  will  pay  all  damages  and  costs  as  shall  be  adjudged 

against  — ; for  wrongfully   suing  out  such  attachment,    .     .     ." 

rendered  the  attachment  issued  thereon  void,  and  a  motion  to  quash  the 
same  should  have  been  sustained.    Rino  v.  Parrish,  165. 

Attorney. 

Inflammatory  appeal  by.     See  Argument  of  Counsel,  1. 
Contingent  fee  of.     See  Assignment,  2. 
Impropriety  in  trial.     See  Misconduct  of  Counsel,  1. 
Agreements  not  in  writing.     See  Practice  on  Appeal,  2. 
Authority  to  bring  action.     See  Railways,  9. 

Attorney-General. 

Authority  from,  for  bringing  suit.     See  Railways,  9. 

Attorney's  Fees. 

Compromise  of  suit  by  client.     See  Assignment,  2. 
To  one  interpleading  contestants.     See  Mechanic's  Lien,  4- 
1.  In  a  suit  upon  a  promissory  note  the  plaintiff  alleged  that  said  note  had 
been  placed   in   the   hands  of  a   firm  of  attorneys    (naming  them)    for 
collection,  and  that  suit  is  hereby  brought  on  said  note,  and  plaintiff 

Vol.  LXII   Civil-43. 
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Attorney's  Fees — Continued. 

has  incurred  a  liability  on  account  thereof  of  the  full  amount  of  ten 
per  cent  on  the  principal  and  interest  thereon,  which  is  a  reasonable  and 
just  charge.  Held,  in  the  absence  of  a  special  exception  to  the  petition, 
said  allegations  were  sufficient  as  against  a. criticism  that  there  was  no 
allegation  that  plaintiff  had  contracted  with  its  attorneys  to  give  them 
said  fee  for  their  services  in  collecting  said  note.  Rider  v.  First  Natl. 
Bank  of  Tampa,  589. 
2.  Proof  that  plaintiff  had  employed  an  attorney  to  prosecute  a  suit  would 
imply  an  agreement  to  pay  reasonable  compensation  for  such  services.    Id. 

Bailment. 

1.  The  degree  of  diligence  which  is  exacted  of  each  of  the  several  classes  of 

bailees  in  respect  to  the  care  of  the  thing  bailed  has  no  application  to 
the  rights  of  the  bailee  in  respect  to  its  return  and  delivery.  Every 
bailee  is  bound  at  his  peril  to  know  that  the  person  to  whom  he  delivers 
the  chattel  is  the  proper  person  to  receive  it,  and  if  he  delivers  it  to 
the  wrong  person,  though  acting  in  perfect  good  faith,  he  is  nevertheless 
liable  for  ift  conversion.     Rex  v.  James,  238. 

2.  A  warehouseman  is  liable  for  conversion  of  property  where,  without  au- 

thority, he  delivers  it  either  negligently,  intentionally  or  by  mistake  to 
•  one  not  .entitled  to  it,  and  he  is  liable  although  the  mistake  is  not  the 
result  of  any  want  of  ordinary  care  or  prudence  on  his  part.  This  rule 
applied  in  a  suit  by  a  bailor  against  a  defendant  as  warehouseman  and 
bailee  for  hire  for  the  value  of  certain  chattels  which  the  defendant 
delivered  to  a  third  party,  by  whom  they  were  converted.    Id. 

Bankruptcy. 

Ex  parte  statements  of  bankrupt.     See  Evidence,  9. 
Judgment  recovered  by  trustee.     See  Payment,  1. 

Banks  and  Banking. 

Sale  of  collaterals.     See  Pledges,  2. 

1.  A  bank  receiving  a  draft  for  collection  at  a  distant  point  is  responsible, 

in  the  absence  of  instructions  from  the  depositor  to  send  the  draft  to 
some  particular  bank  at  the  place  of  payment,  for  all  subsequent  agents 
employed  in  the  collection.  The  bank  receiving  the  draft  for  collection, 
nothing  further  appearing,  will  be  treated  as  an  independent  contractor, 
and  the  subsequent  agents  as  its  own  and  not  the  subagents  of  the  de- 
positor. But  if  the  initial  bank  is  caused  or  induced  by  the  depositor  to 
change  its  course  of  business  and  to  send  the  draft  to  a  particular  agent 
or  bank  for  collection,  and  the  money  is  thereby  lost,  the  depositor  must 
bear  the  loss.     First  Xatl.  Bank  of  Wortham  v.  Quinby,  413. 

2.  In  a  suit  by  a  bank  against  a  depositor  for  the  amount  of  a  draft  which 

was  delivered  by  the  depositor  to  the  bank  for  collection,  and  the 
amount  of  which  was  at  the  same  time  placed  to  the  credit  of  the 
depositor  but  was  lost  by  reason  oi  the  failure  of  the  bank  on  which  it 
was  drawn,  evidence  considered  and  held  to  raise  an  issue  of  fact  for 
the  jury,  whether  or  not  the  initial  bank  was  induced  by  the  depositor 
to  send  the  draft  to  the  particular  bank  whose  failure  caused  the 
loss.     Id. 

Benefit  Society. 

Judicial  control  over.  .  See  Fraternal  Societies,  1-8. 
Insurance  certificates  by.     See  Insurance,  Life,  1-6. 

BiU  of  Exceptions. 

1.  Where  a  bill  of  exception  fails  to  disclose  what  answer  a  witness  would 
have  made  to  a  question,  an  assignment  of  error  based  upon  the  exclu- 
sion of  the  answer  can  not  be  considered.     Hill  v.  Banan  d  Son,  191. 
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Bonds, 


Approval  of.     See  Appeal  Bond,  1,  2. 

Befect  in.     See  Attachment,  1. 

For  building  court  house  and  jail.     See  Commissioners  Court,  1. 

For  replevy  of  property.     See  Conversion,  1. 

Indemnity  against  encumbrance.     See  Covenants  for  Title,  4* 

For  liquidated  damages.     See  Husband  and  Wife,  11. 

Lien  to  secure  delivery  of.     See  Lien,  1. 

Of  peace  officers.    See  Officers,  1,  2. 

Bonds  for  Title. 

When  sale  is  prohibited.    See  School  Land,  6. 

Books. 

Use  of  extracts  from;  by  medical  experts.    See  Evidence,  42. 

Breach  of  Promise  to  Harry. 

Charge  on  damages.     See  Damages,  8. 

1.  In  an  action  for  damages  for  breach  of  promise  to  marry,  evidence  con- 

sidered and  held  sufficient  to  show  a  breach  of  euch  promise,  and  not 
sufficient  to  raise  the  issue  of  a  release  by  plaintiff  or  of  a  cancellation 
of  the  contract  by  mutual  agreement.    Fisher  v.  Barber,  34. 

2.  A  release  of  a  claim  for  damages  by  reason  of  a  breach  of  promise  to 

marry  is  not  binding  unless  made  upon  sufficient  consideration.  Evi- 
dence considered  and  held  to  show  no  consideration.    Id. 

3.  In  actions  for  breach  of  promise  to  marry,  it  is  proper  for  the  jury  to 

consider  the  pecuniary  as  well  as  the  social  standing  of  the  defendant 
as  tending  to  show  the  condition  in  life  which  the  plaintiff  would  have 
enjoyed  by  the  marriage.  Hence  evidence  as  to  the  financial  condition 
of  the  defendant  is  proper.    Id. 

4.  Evidence  considered  and  held  sufficient  to  warrant  a  verdict  for  $3500 

as  damages  for  breach  of  promise  to  marry.    Id. 

5.  The  fact  that  a  plaintiff  in  a  suit  for  damages  for  breach  of  promise  to 

marry  has  succeeded  in  procuring  another  husband,  does  not  compen- 
sate her  for  the  injury  done  her  by  the  defendant,  and  can  not  avail 
him  as  a  satisfaction  and  discharge  of  said  damages.    Id. 

6.  In  the  absence  of  a  claim  for  exemplary  damages,  evidence  to  the  effect 

that  defendant's  daughters  told  him  before  he  broke  his  engagement 
with  plaintiff,  that  they  would  leave  his  house  and  never  live  with  him 
again  if  he  married  the  plaintiff  is  properly  excluded.  Such  evidence 
is  no  defense  to  an  action  for  actual  damages.    Id. 

Briefs. 

1.  An  assignment  of  error  will  not  be  considered  when  it  is  not  followed  by 

a  statement  from  the  record  explaining  and  supporting  the  proposition 
thereunder,  as  required  by  Rule  31.     Barnett  dc  Record  Co.  v.  Fall,  391. 

2.  A   proposition   presented  by  appellant's  assignment  of  error  will  not  be 

considered  unless  its  presentation  in  his  brief  is  accompanied  by  such 
statement  of  the  facts  as  will  enable  the  court  to  pass  thereon  without 
examining  the  record.     Beard  v.  Qooch  dc  Son,  69. 

3.  A  reference  in  a  brief  to  a  bill  of  exceptions  is  not  a  sufficient  substitute 

for  a  statement  of  the  evidence  under  an  assignment  of  error.  Western 
V.  Tel.  Co.  v.  Henderson,  457. 

4.  Assignments  of  error  in  refusal  of  requested  charges  are  held  not  so  pre- 

sented as  to  require  reversal,  because :  ( 1 )  The  assignments  do  not  consti- 
tute sufficient  propositions  and  are  not  followed  by  propositions  in  the 
brief.  (2)  The  statements  under  them  are  insufficient,  referring  only 
to  the  entire  testimony.  (3)  The  charges,  excusing  defendant  if 
plaintiff's  injury  was  accidental  merely,  were  not  supported  by  the 
pleading.  (4)  The  general  charge  had  submitted  liability  as  based 
solely  on  proof  of  defendant's  negligence,  and  was  sufficient.  Gulf,  C.  do 
8.  F.  Ry.  Co.  v.  Wafer,  74. 
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5.  An  appeal  was  perfected  November  2,  1909;   counsel  for  appellee  agreed 

orally  to  waive  the  filing  of  briefs  by  appellant  within  the  time  required 
by  the  statute  and  the  rules,  provided  he  was  given  time  within  which 
to  brief  the  case  for  the  appellee;  the  appeal  was  set  down  for  sub- 
mission on  October  15,  1910;  counsel  for  appellant  failed  to  present  a 
copy  of  his  brief  to  counsel  for  appellee  until  October  7,  1910;  appel- 
lant's brief  presented  twenty-four  assignments  of  error,  many  of  which 
were  predicated  upon  a  voluminous  statement  of  facts.  Held,  appellant's 
motion  to  be  permitted  to  file  its  brief  in  the  Court  of  Civil  Appeals 
should  be  denied  on  appellee's  objection  that  the  time  allowed  was  not 
sufficient  within  which  to  prepare  his  brief.  Texas  &  P.  Ry.  Co.  v. 
Martin,  496. 

6.  It   appears   that  the   law  contemplates  that  an   appellee   shall  be   given 

ample  time,  presumably  in  no  event  less  than  twenty  days,  within  which 
to  answer  the  brief  of  appellant.     Id. 

7.  In  passing  upon  a  motion  by  appellant  to  be  allowed  to  file  briefs  after 

the  time  required  by  the  statute  and  the  rules,  the  rights  and  con- 
venience of  the  appellee  should  be  considered.    Id. 

Brokers. 

Authority  to  sell  land.    See  Agency,  1-8. 

Selling  property  to  himself.     See  Agency,  4» 

Secret  agreement  with  opposite  party.     See  Agency,  5. 

Commissions  on  sale  of  land.    See  Agency,  6,  7,  8. 

Burden  of  Proof. 

Injury  to  credit.     See  Evidence,  1. 

Things  judicially  known.     See  Evidence,  2,  8. 

Effect  of  irregularities  in  sale.     See  Execution  Sale,  1,  2. 

To  show  absence  of  notice.     See  Innocent  Purchaser,  8. 

Of  establishing  defense.     See  Instructions  to  Juries,  1. 

Of  suicide.     See  Insurance,  Life,  6. 

Of  contributory  negligence.     See  Negligence,  3. 

Of  care  to  prevent  escape  of  fire.     See  Negligence,  18. 

Where  instrument  was  payable.     See  Plea  of  Privilege,  4. 

Of  testator's  soundness  of  mind.     See  Wills,  1. 

Canals. 

Bight  of  way  for.    See  Condemnation,  3,  5. 

Cancellation. 

Where  trust  has  failed.     See  Deeds,  8. 

Deed  by  insane  person.     See  Mental  Capacity,  1. 

By  reason  of  fraud.     See  Vendor  and  Purchaser,  2. 

Carriers  of  Goods. 

■ 

Amendment  of  pleadings.     See  Continuance,  2. 

Difference  in  market  value.     See  Damages,  2. 

Market  reports  in  newspaper.     See  Evidence,  12. 

Burden  of  proving  defense.     See  Instructions  to  Juries,  1, 

Jurisdiction  of  state  court.     See  Interstate  Commerce,  1. 

Action  for  conversion.     See  Limitation,  1,  2,  3. 

Title  passing  on  delivery  to  carrier.     See  Sales,  1,  2. 

1.  In  an  action  against  a  railroad  company  for  damages  for  failure  to  com- 

ply with  an  alleged  contract  to  furnish  cars  for  the  shipment  of  logs, 
and  for  alleged  discrimination  against  plaintiff  in  the  matter  of  fur- 
nishing cars,  pleading  considered  and  held  to  state  a  cause  of  action. 
Waugh  v.  Oulf,  C.  d  S.  F.  Ry.  Co.,  515. 

2.  A  railroad  company  would  be  liable  to  a  shipper  for  additional  expenses 

caused  him  by  a  wrongful  or  negligent  delay  in  furnishing  cars  when 
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the  company  had  notice  of  the  facts  which  rendered  it  necessary  for 
the  shipper  to  incur  the  expenses.    Id. 

3.  If  one  class  of  shippers  is  given  any  advantage  over  another  in  the  trans- 

portation of  freight  by  a  carrier,  such  carrier  will  be  liable  to  the 
shipper  so  discriminated  against  for  the  damages  thereby  sustained  by 
him.  And  the  fact  that  the  shipper  does  not  seek  to  recover  the  stat- 
utory penalty  for  such  discrimination  would  not  prevent  his  recovery 
of  the  damages.     Id. 

4.  When  the  purpose  of  a  notice  to  a  railroad  company  to  furnish  cars  is 

not  to  lay  a  predicate  for  the  recovery  of  the  statutory  penalties,  but 
simply  to  give  notice  to  the  carrier  of  the  damages  resulting  from  its 
delay  in  furnishing  the  cars,  the  fact  that  the  notice  is  not  in  compli- 
ance with  the  statute  concerning  the  recovery  of  penalties,  is  imma- 
terial.   Id. 

5.  In   computing   the   forty-eight   hours  within   which   cars   demanded   by   a 

shipper  must  be  loaded  after  they  are  delivered,  Sunday  is  not  to  be 
excluded  when  it  falls  within  the  time.  This  construction  is  not  neces- 
sarily in  conflict  with  articles  196  and  197  of  the  Penal  Code  forbidding 
labor  on  Sunday.  Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Louis  Werner  Stave  Co., 
285. 

6.  Article  4500,  Rev.  Stats.,  authorizes  the  collection  of  only  one  penalty  for 

each  car  that  the  shipper  fails  to  load  within  forty-eight  hours  after  it 
is  delivered  and  placed  for  loading,  and  the  statute  being  penal  in  its 
nature,  can  not  be  extended  by  implication.    Id. 

7.  Where,  by  the  contract  of  shipment,  certain  live  stock  were  to  be  delivered 

to  the  consignee  at  the  Fort  Worth  Stock  Yards,  article  4519,  Revised 
Statutes,  requiring  railroad  companies  to  provide  suitable  pens  for  the 
reception  and  delivery  of  the  stock  at  the  place  of  delivery,  would  have 
no  application,  and  the  giving  of  said  article  in  charge  in  such  case 
would  be  reversible  error.     Texas  d  P.  Ry.  Co.  v.  Isenhower,  223. 

8.  Testimony  that  it  was  usual  and  customary  for  railroad  companies  to  bed 

cars  in  which  cattle  were  shipped  is  admissible  as  tending  to  prove  neg- 
ligence in  failing  to  do  so  for  the  shipment  of  horses;  and  in  the  absence 
of  evidence  to  the  contrary  it  will  be  presumed  that  the  duty  to  so  pre- 
pare the  cars  devolved  on  the  railroad  company,  not  on  the  shipper. 
Chicago,  R.  I.  d  P.  Ry.  Co.  v.  Clements  d  Carroll,  153. 

9.  A  contract  in  writing  for  the  shipment  of  live  stock  contained  a  provision 

that  the  shipper  waived  and  released  any  and  all  causes  of  action  for 
damages  by  reason  of  any  written  or  verbal  contract  for  the  shipment 
of  said  stock  prior  to  the  execution  thereof;  the  shipper  sued  for  dam- 
ages caused  by  delay  in  loading  said  stock,  prior  to  the  signing  of  said 
contract;  the  railroad  company  plead  said  contract  as  a  waiver  of  the 
damages  claimed;  the  court  in  its  charge  assumed  that  the  contract 
was  without  consideration  and  had  been  executed  under  duress.  Held, 
the  contract  being  in  writing  imported  a  consideration,  and  there  being 
no  evidence  to  the  contrary,  it  was  error  for  the  court  to  refuse  to 
give  an  instruction  requested  by  the  defendant  to  the  effect  that  said 
clause  in  the  contract  constituted  a  waiver  of  the  damages  sued  for, 
and,  in  the  absence  of  duress,  the  waiver  would  be  binding.  Texas  C. 
R.  Co.  v.  Shirley,  158. 

10.  A  contract  for  the  shipment  of  live  stock  contained  the  following  stipula- 

tion: "That  no  suit  or  action  against  the  party  of  the  first  part  (the 
carrier)  for  the  recovery  of  any  claim  by  virtue  of  this  contract  shall 
be  sustainable  in  any  court  of  law  or  equity  unless  such  suit  or  action 
be  commenced  within  six  months  next  after  the  cause  of  action  shall 
accrue,  etc."  Held,  to  refer  to  a  suit  or  action  for  damages  to  the  stock 
shipped,  and  not  to  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  owner  or  his  agent  while  accompanying  the  stock  during 
transportation.     St.  Louis  d  S.  F.  R.  Co.  v.  Dysart,  7. 

11.  A  stipulation  in  a  shipping  contract  that  the  party  with  whom  it  was 

made,  he  being  a  caretaker  of  cattle  during  transportation,  would  not 
get  on  or  be  on  any  freight  car  while  switching  was  being  done  at 
stations,  would  not  be  violated  by  such  caretaker,  after  the  engine  had 
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been  detached  from  the  train,  going  into  the  car  of  cattle  with  the  knowl- 
edge and  consent  of  the  conductor  for  the  purpose  of  attending  to  the 
cattle,  and  the  railroad  company  would  be  liable  for  personal  injuries 
inflicted  upon  said  caretaker  by  the  negligence  of  the  employees  while 
he  was  so  engaged.     Id. 

12.  In  interstate  shipments,  under  the  provisions  of  section  20  of  the  Federal 

Act  of  June  29,  1906,  each  carrier  is  liable  to  the  owner  for  any  loss, 
damage  or  injury  to  his  property  caused  by  it  or  any  other  common 
carrier  over  whose  line  such  property  may  pass.  Texas  &  P.  Ry.  Co.  v. 
Youngblood,  587. 

13.  When  the  necessity  to  stop  cattle  for  feed  and  water  during  transportation 

is  brought  about  by  the  negligence  of  the  carrier,  the  carrier  is  liable 
for  damages  incident  to  such  delay.     Id. 

14.  A  contract  to  transport  to  the  terminus  of  the  carrier's  line  and  deliver 

to  its  connecting  line  cattle  consigned  to  a  point  in  another  State  and 
to  be  transported  over  several  roads,  as  shown  by  waybills  to  destina- 
tion guaranteeing  a  through  rate,  but  limiting  the  carrier's  liability  to 
injuries  on  its  own  line,  was  governed  by  the  Federal  statute  (Act  of 
Cong.,  June  29,  1906,  U.  S.  Comp.  Stats.,  Supp.  1907,  p.  802)  and  the 
initial  carrier  was  liable  for  injury  or  loss  by  delay  through  the  neg- 
ligence of  the  connecting  lines.     Texas  C.  Ry.  Co.  v.  Hico  Oil  Mill,  620. 

15.  Where  part  of  the  delay  causing  loss  of  a  more  favorable  market  was  due 

to  negligence  by  the  initial  carrier,  and  part  to  that  of  the  connecting 
line,  a  case  of  concurring  negligence  was  presented,  rendering  them 
jointly  liable.    Id. 

16.  Mere  delay  by  a  carrier  to  deliver  the  property  according  to  contract  will 

not  constitute  a  conversion  until  there  is  a  demand  and  refusal  of  its 
delivery.     Davis  v.  Texas  C.  R.  Co.,  599. 

17.  A  railway  company  was  not  excused  for  its  delay  of  four  days  in  for- 

warding a  shipment  of  cattle  received  from  connecting  line  by  its  in- 
ability to  furnish  cars  therefor  through  a  press  of  business,  not  unusual 
or  unforeseen,  but  common  at  that  season  of  the  year,  where  it  did 
not  show  the  amount  of  its  equipment  for  the  service  nor  the  number 
of  previous  orders  for  cars;  nor  by  its  reliance,  without  inquiry  or 
assurance,  on  the  connecting  line  permitting  its  cars  to  go  through  with 
the  shipment;  nor  by  the  fact  that  ten  to  twenty  days'  notice  to  provide 
cars  was  customary,  only  twenty  hours'  notice  being  given;  nor  by  the 
fact  that  other  shippers  had  sometimes  held  their  cattle  at  that  point 
while  in  transit  in  order  to  negotiate  for  their  sale.  Texas  <£  P.  Ry. 
Co.  v.  Leslie,  380. 

18.  There  being  three  lines  of  connection  by  rail  from  the  point  of  shipment 

to  destination,  only  two  of  which  were  wholly  within  the  State,  the 
agent  of  the  initial  carrier  quoted  to  the  shipper  the  same  rates  by  each 
of  the  three,  and  the  latter  selected  the  interstate  route.  There  was  no 
through  rate  established  for  such  shipment,  the  only  published  rate 
being  the  sum  of  the  local  tariffs  of  the  connecting  lines,  which  was 
greater  than  the  rate  via  the  intrastate  connections  agreed  on  by  the 
initial  carrier  with  the  shipper.  The  last  carrier  collected  in  frll  the 
greater,  or  interstate,  rate.  Held,  that  the  shipper  could  not  recover 
from  the  initial  carrier  the  difference  between  the  rate  agreed  on  and 
that  collected.  To  permit  such  recovery,  either  as  damages  for  failure 
to  comply  with  the  contract,  or  for  misquoting  the  rates  and  inducing 
shipper  to  select  the  more  expensive  route,  would  accomplish  an  evasion 
of  the  Interstate  Commerce  Law.  Texas  &  P.  Ry.  Co.  v.  Mugg  &  Dry- 
den,  202  U.  S.,  242,  followed.    Id. 

Carriers  of  Passengers. 

Separate  coaches  for  white  and  colored.     See  Railways,  .. . 
1.  In  an  action   for   damages  from  being  unlawfully   put  off  a  train,  with 
circumstances  of  indignity  and  personal  injury  by  a  fall  down  the  em- 
bankment,  a   requested   charge   that   plaintiff  could   not   recover   if   the 
fall   was   due   to  his   own   intoxication   was   properly  refused,   since    it 
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ignored  his  right  to  recover  for  unlawful  ejection,  irrespective  of  the 
injury  from  his  fall.     Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Conner,  267. 

2.  Notice  to  those  operating  a  train  that  one  has  boarded  it  to  assist  a  pas- 

senger thereon,  and  not  to  take  passage  himself,  is  generally  necessary 
to  show  liability  for  injury  to  him  by  starting  the  train  before  he  has 
time  to  leave  it;  but  custom  for  friends  to  so  assist  passengers,  known 
and  acquiesced  in,  may  take  the  place  of  such  notice  and  furnish  ground 
for  holding  the  carrier  liable  for  such  injury,  where  the  train  is  not 
stopped  for  the  usual  time  and  long  enough  to  enable  passengers  desir- 
ing to  do  so  to  disembark.     Tewaa  C.  R.  Co.  v.  Eutchingson,  536. 

3.  Whenever  a  carrier  through  its  agents  or  servants  knows  or  has  oppor- 

tunity to  know  of  a  threatened  injury,  or  might  have  reasonably  antici- 
pated the  happening  of  an  injury,  to  a  passenger  and  fails  or  neglects 
to  take  the  proper  precaution  or  to  use  proper  means  to  prevent  or 
mitigate  such  injury,  the  carrier  is  liable.  Evidence  considered,  and 
held  sufficient  to  raise  a  question  of  fact  as  to  whether  or  not  a  rail- 
road company  was  negligent  in  failing  to  prevent  an  assault  by  one  pas- 
senger upon  another.     Twichell  v.  Pecos  d  N.  T.  Ry.  Co.,  175. 

4.  If  a  carrier  is  liable  at  all  for  damages  resulting  to  a  passenger  from  an 

assault  and  battery  by  a  fellow  passenger,  it  is  jointly  liable  with  the 
party  committing  the  assault  for  the  actual  damages  resulting  there- 
from. In  a  suit  by  a  passenger  against  an  assaulter  and  a  carrier  for 
actual  damages,  charge  considered  and  held  misleading  because  subject 
to  the  construction  that  a  verdict  for  a  less  amount  of  actual  damages 
might  be  returned  against  the  carrier  than  against  the  assaulter.    Id. 

5.  The  fact  that  the  conductor  and  brakeman  of  a  railroad  company  were 

notified  that  a  certain  passenger  had  previously  committed  an  assault 
upon  plaintiff  and  that  plaintiff  feared  a  repetition  of  the  offense  while 
on  defendant's  train,  is  a  circumstance  which  might  be  considered  by 
the  jury  in  determining  whether  or  not  the  railroad  company  exercised 
due  care  on  the  occasion  in  question  to  prevent  the  assault.  Charge 
considered,  and  held  error  in  excluding  from  the  jury  all  consideration 
of  a  former  assault.    Id. 

Cars. 

Contract  to  furnish.     See  Carriers  of  Goods,  1,  2,  5. 

Discrimination  in  furnishing.     See  Carriers  of  Goods,  8. 

Notice  to  furnish.     See  Carriers  of  Goods,  4- 

Penalty  for  failure  to  load.     See  Carriers  of  Goods,  5,  6. 

Failure  to  bed  stock  cars.     See  Carriers  of  Goods,  8. 

Riding  on  stock  car  while  switching.     See  Carriers  of  Goods,  11. 

Delay  caused  by  shortage  of  cars.    See  Carriers  of  Goods,  17. 

Cases  Followed,  Distinguished,  Etc. 

1.  Davidson  v.  Texas  &  N.  O.  Ry.  Co.,  29  Texas  Civ.  App.,  574   \  followed; 

City  of  Paris  v.  Tucker,  101  Texas,  100,  distinguished.  Rail  v.  La  Feria 
Mutual  Canal  Co.,  25. 

2.  Logan  v.   Curry,   95   Texas,   664;    Underwood   v.   King,    102   lexas,   561; 

Witcher  v.  Wiles,  33  Texas  Civ.  App.,  69,  distinguished.  Brown  v. 
Broum,  309. 

3.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clemmons,  19  Texas  Civ.  App.,  452;  Gal- 

veston, H.  &  S.  A.  Ry.  Co.  v.  Roemer,  1  Texas  Civ.  App.,  191 ;  and  Fort 
Worth  &  D.  C.  Ry.  Co.  v.  McAnulty,  7  Texas  Civ.  App.,  321,  distin- 
guished.   Davis  v.  Texas  C.  R.  Co..  599. 

4.  Texas  &  P.  Ry.  Co.  v.  Mugg  &  Dryden,  202  U.  S.,  242,  followed.     Texas 

&  P.  Ry.  Co.  v.  Leslie,  380. 

5.  Odell  v.  Wharton,  87  Texas,  173,  distinguished.    Anderson  v.  Ash,  269. 

6.  Prather  v.  McClelland,  76.  Texas,  585;   Vance  v.  Upson,   66  Texas,  479, 

followed.    Lanham  v.  Lanham,  432. 

7.  International  &  G.  N.  R.  Co.  v.  Edwards,   100  Texas,  22,  distinguished. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t\  Butts,  539. 
tS.  St.  Louis  S.  W.  Ry.  Co.  v.  Crabb,  80  S.  W.,  408,  distinguished.    St.  Louis 
S.  W.  Ry.  Co.  v.  Sharp,  340. 
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Cattle. 

Contract  for  less  than  published  rate.     See  Carriers  of  floods,  18. 
Failure  to  provide  stock  pens  for.     See  Carriers  of  Goods,  7. 
Failure  to  bed  stock  cars.     See  Carriers  of  Goodsy  8. 
Waiver  of  damages  on  shipment.     See  Carriers  of  Goods,  9. 
Contract  limiting  time  for  suit.     See  Carriers  of  Goods,  10. 
Caretaker  riding  on  stock  car.     See  Carriers  of  Goods,  11. 
Liability  of  connecting  lines.     See  Carriers  of  Goods,  12. 
Stopping  for  feed  and  water.     See  Carriers  of  Goods,  13. 
Guarantying  through  rate  on  shipment.     See  Carriers  of  Goods,  1$. 
Loss  of  market  by  delay.     See  Carriers  of  Goods,  15. 
Injury  to  land  by  trampling.     See  Damages,  10. 

Causal  Connection. 

Putting  passenger  off  train.     See  Carriers  of  Passengers,  J. 
Damage  by  overflow.     See  Damages,  10. 
Refusing  payment  of  check.    See  False  Imprisonment,  1. 
Levy  of  execution.    See  Trespass,  2. 

Certificate. 

Of  acknowledgment  by  married  woman.  See  Deeds,  1,  2. 
Redemption  certificate  by  comptroller.  See  Evidence,  7. 
Certificate  of  benefit  society.    See  Fraternal  Societies,  5. 

Change  of  Venue. 

1.  When  the  venue  of  a  suit  is  changed  upon  defendant's  plea  of  privilege 
to  be  sued  in  another  county,  the  defendant  must  take  notice  of  all 
proceedings  in  the  court  and  county  to  which  the  case  is  transferred; 
and  the  fact  that  the  plaintiff  excepted  to  the  order  changing  the  venue 
and  gave  notice  of  appeal  therefrom,  would  not  be  sufficient  reason  to 
set  aside  a  judgment  by  default  taken  by  the  plaintiff  against  the  de- 
fendant in  the  court  and  county  to  which  the  case  was  transferred, 
after  the  time  for  perfecting  the  appeal  had  expired  and  the  appeal 
had  therefore  been  abandoned  by  the  plaintiff.  Santa  Fe,  L.  E.  <£  P. 
Ld.  d  Tr.  Co.  v.  Cumley,  306. 

Charge  of  Court. 

Rulings  on  this  subject  are  indexed  under  Instructions  to  Juries. 

Charter. 

As  affecting  domicile.     See  Corporations,  2. 
Judicial  notice  of  special  act.     See  Evidence,  2. 

Chattel  Mortgage. 

As  against  landlord's  lien.     See  Conversion,  4. 
On  telephone  apparatus.    See  Fixtures,  1. 

Checks. 

Tender  in  full  settlement.     See  Accord  and  Satisfaction,  1, 
Wrongful  refusal  to  pay.     See  False  Imprisonment,  1. 
Damages  for  dishonoring.    See  Pleading,  10. 

Church  Property. 

Action  for  possession  of.    See  Pleading,  12. 

Citation. 

On  amended  pleading.    See  Amendment,  6. 

Naming  officers  of  corporation.     See  Corporations,  1. 

Waiver  of  objection  to  sufficiency.     See  Elections,  6. 

Against  unknown  heirs.     See  Judgment,  7,  2. 

Against  defendant  by  wrong  name.     See  Judgment,  4»  7. 
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Citation — Con  tinned. 

1.  Where  there  are  several  defendants  to  the  suit  and  all  are  named  in  the 
citation,  a  return  thereon  which  shows  that  one  of  the  defendants  was 
served  but  fails  to  disclose  which  one,  is  fatally  defective.  Texas  d  P. 
Ry.  Co.  v.  Youngblood,  587. 

Cities  and  Towns. 

Contract  to  maintain  offides  and  shops.  See  Railways,  6,  7,  8.  Statute 
of  Frauds,  1. 
1.  A  municipal  corporation  may  make  a  valid  and  binding  contract  with  a 
railroad  company,  in  the  interest  of  itself  and  its  citizens  generally,  for 
the  establishment  and  maintenance  of  the  company's  shops  in  and  at 
the  town.  Kansas  City,  M.  d  0.  Ry.  Co.  of  Texas  v.  City  of  Sweet- 
water, 243. 

City  Ordinance. 

Regulating  rate  of  speed.     See  Negligence,  7. 

Authorizing  railway  to  change  street  grade.     See  Railways,  2. 

Clerk. 

Approval  of  bond  on  appeal.     See  Appeal  Bond,  1,  2. 

Collateral  Attack. 

On  judgment  without  citation.     See  Judgments,  1. 

Collection. 

Of  draft  by  correspondent  bank.     See  Banks  and  Banking,  1,  2. 

Collision. 

Between  railway  trains.     See  Negligence,  2. 

Collusion. 

Of  broker  with  opposite  party  in  interest.     See  Agency,  5. 
In  procuring  arrest.     See  Arrest,  1. 

Combustibles. 

Increasing  hazard  of  building.     See  Insurance,  Fire,  2. 

Commissioner  of  General  Land  Office. 

Forfeiture  of  land  purchase.     See  School  Land,  2. 

Commissioners  Court. 

Alteration  of  public  road.  See  Condemnation,  8-11. 
1.  There  is  nothing  in  the  statutes  of  this  State  which  requires  a  Commis- 
sioners Court  to  provide  separate  buildings  for  a  court  house  and  jail; 
they  may  be  built  under  the  same  roof  if  such  a  structure  is  deemed 
expedient  by  the  court;  and,  hence,  bonds  issued  for  the  construction 
of  such  a  building  would  not  for  that  reason  alone  be  illegal.  Alley  v. 
May  field,  231. 

Commissions. 

Forfeiture  by  collusive  agreement.     See  Agency,  5. 

Procuring  purchaser  for  land.     See  Agency,  6,  7. 

Of  sheriff  for  collection  of  judgment.    See  Fees  of  Office,  1. 

Common  Law. 

Rules  of  procedure  and  evidence.    See  Elections,  2. 

Community  Property. 

Conveyance  to  wife.     See  Husband  and  Wife,  12. 


682  Index. 

Comparative  Negligence. 

Under  Employers'  Liability  Act.     See  Master  and  Servant,  5. 

Comparison. 

With  other  instances  and  occurrences.     See  Evidence,  87,  88,  39. 
In  estimating  shrinkage  of  weight.     See  Evidence,  %1. 

Competition. 

Agreement  to  suppress.     See  Executor's  Sale,  5. 

Compromise. 

Of  suit  by  client,  to  prejudice  of  attorney.     See  Assignment,  2. 
Procuring  agreed  judgment.     See  Estoppel,  2. 
Waiver  of  limitation  of  time  to  sue.     See  Waiver,  1. 

Comptroller. 

Redemption  certificate  of.     See  Evidence,  7. 

Concurring  Negligence. 

Of  connecting  carriers.    See  Carriers  of  Goods,  15. 

Of  employees  in  different  capacities.     See  Master  and  Servant,  9. 

Instructions  upon.    See  Negligence,  1. 

Condemnation. 

1.  An  allegation  by  a  condemnor  in  its  statements  filed  with  the  county  judge 

asking  for  the  appointment  of  commissioners  for  a  condemnation  pro- 
ceeding, that  the  condemnor  and  the  owner  ot  the  land  had  been  unable 
to  agree  on  the  amount  of  the  damages,  is  sufficient  to  authorize  the 
county  judge  to  act.    Rabb  v.  La  Feria  Mutual  Canal  Co.,  24. 

2.  In  condemnation  proceedings  neither  the  county  judge,  upon  the  filing  with 

him  of  the  statement  by  the  condemnor,  nor  the  commissioners,  upon 
the  hearing  with  regard  to  the  damages,  can  inquire  into  the  truth  of 
the  facts  upon  which  the  jurisdiction  is  invoked;  this  can  not  be  done 
until  the  hearing  in  the  County  Court  on  appeal  from  the  award  of 
the  commissioners.     Id. 

3.  It  seems  that  where  there  are  several  contending  claimants  to  land  and 

to  the  damages  which  would  result  from  constructing  a  canal  across  the 
same,  it  being  improbable  that  the  claimants  would  agree  that  the 
damages,  even  if  the  amount  was  agreed  upon,  might  be  paid  to  any 
of  them,  the  condemnor  would  be  relieved  in  such  case  of  the  necessity 
of  alleging  that  it  had  been  unable  to  agree  with  the  owner  of  the  land 
upon  the  amount  of  the  damages.  The  condemnor  could  not  be  required 
to  take  the  risk  of  deciding  between  the  claimants  and  of  paying  the 
damages  to  any  one  of  them.     Id. 

4.  The  fact  that  a  suit  of  trespass  to  try  title  is  pending  against  a  public 

service  corporation,  and  that  in  said  suit  said  corporation  could  have  a 
right  of  way  condemned  (which  was  all  the  corporation  desired)  for  a 
quasi  public  purpose  over  the  land  in  controversy,  is  no  sufficient  reason 
why  such  defendant  corporation  should  not  inaugurate  and  prosecute 
a  condemnation  proceeding  for  said  right  of  way  pending  the  suit.     Id. 

5.  The  limitation  of  100  feet  for  right  of  way  for  irrigating  canals,  as  pre- 

scribed in  article  3126,  Revised  Statutes,  has  application  to  public  lands 
only.    Id. 

6.  The  general  rule  that  each  of  several  owners  of  land  sought  to  be  con- 

demned is  entitled  to  have  the  amount  of  damages  due  him  separately 
awarded  to  him,  has  no  application  when  the  defendants  in  the  con- 
demnation proceeding  are  adverse  claimants  of  the  same  land  and  each 
claims  the  whole  amount  of  the  award  that  might  be  made.  In  such 
case  an  award  of  a  lump  sum  and  the  deposit  of  the  money  as  required 
bv  law  is  sufficient.    Id. 

7.  Where  there  are  adverse   claimants  to  land  sought  to  be  condemned  for 

right  of  way  purposes  by  a  public  service  corporation,  the  condemnor 
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Condemnation— Con  tinued. 

may  make  all  the  adverse  claimants  parties  defendant,  and  so  bind  them 
all  by  one  proceeding  and  one  award,  and,  alter  deposit  of  the  money 
as  required  t>y  law,  it  may  take  possession  of  the  land  and  proceed  with 
the  work.    Id. 

8.  A  County  Commissioners  Court  has  the  power  to  institute  condemnation 

proceedings  upon  their  own  motion  to  alter  by  widening  a  public  road 
which  had  been  acquired  by  purchase  and  not  by  statutory  proceedings; 
and  neither  the  fact  that  a  majority  only  of  the  commissioners  con- 
sented to  the  condemnation  order,  nor  the  fact  that  the  jury  of  view 
did  not  act  in  conjunction  with  the  county  surveyor  would  invalidate 
the  judgment  of  condemnation.    Stewart  v.  El  Paso  County,  144. 

9.  A  petition  for  a  temporary  injunction  restraining  a  Commissioners  Court 

from  condemning  land  for  the  purpose  of  widening  a  public  road,  on 
the  grounds  that  the  final  order  of  condemnation  was  not  rendered  at  a 
regular  term  of  the  court;  that  the  jury  of  view  did  not  make  their 
report  to  the  next  regular  term  of  the  Commissioners  Court;  that  the 
commissioners  did  not  make  a  full  investigation  of  the  proposed  altera- 
tion in  the  road,  and  did  not  find  that  the  public  interest  would  be  better 
served  by  such  alteration;  and  that  the  minutes  of  that  term  of  the 
Commissioners  Court  were  not  signed,  considered,  and  held  insufficient 
to  show  cause  for  the  issuance  of  the  injunction.    Id. 

10.  By  condemnation  proceedings  for  road  purposes  an  easement  only  is  ob- 

tained in  the  land,  and  this  legal  effect  can  not  be  affected  by  the  form 
of  the  report  of  the  jury  of  view.    Id. 

11.  A  Commissioners  Court  having  the  power  to  condemn  land  for  the  purpose 

of  widening  a  public  road,  the  fact  that  the  court  may  intend  to  per- 
mit the  road  as  widened,  to  be  used  by  a  street  railway,  is  immate- 
rial.   Id. 

Condition. 

Services  to  be  rendered  by  grantee.    See  Deeds,  10. 

Conflict  of  Laws. 

Governing  remedy  only.    See  Contract,  1. 

Connecting  Line. 

Injury  to  property  transported.    See  Carriers  of  Goods,  12. 
Guaranty  of  through  rate.     See  Carriers  of  Goods,  14. 
Concurring  negligence  of.     See  Carriers  of  Goods,  15. 
Contract  for  less  than  published  rate.    See  Carriers  of  Goods,  18, 

Consideration. 

For  release  from  promise.    See  Breach  of  Promise  to  Marry,  2, 

For  waiver  of  damages.     See  Carriers  of  Goods,  9. 

Services  to  be  rendered.     See  Deeds,  10. 

Inadequacy  of  price.    See  Execution  Sale,  1,  2f  3. 

Absence  of.    See  Mental  Capacity,  2. 

Novation  of  contract.     See  Principal  and  Surety,  8. 

Restoration  of.     See  Vendor  and  Purchaser,  5. 

Constitutional  Law. 

Control  over  governmental  agency.     See  Counties,  1,  2. 
Jurisdiction  over  primary  elections.    See  Elections,  S. 
Disqualification  of  district  judge.     See  Judge,  1. 
Curing  defective  acknowledgment.     See  Married  Woman,  8. 
Manner  of  fixing  lien.     See  Mechanic's  Lien,  1,  7,  12. 

Constitutions  Cited. 

(Constitution  of  Texas.) 

Article  1,  section  16.     Retroactive  law.     Holland  v.  Votaw,  98. 
Article  5,  section  11.     District  judge.    Savage  v.  Umphries,  212;  Alley  v. 
Mayfield,  233. 
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Constitutions  Cited — Continued. 

Article  5,  section  18.     Commissioners  courts.     Alley  v.  May  field,  234. 
Article  5,  section  21.     County  attorney.     State  v.  Texas  Cent.  Ry.  Co.,  168. 
Article  10,   section   2.     Railroad   Commission.     State   v.   Texas   Cent.   Ry. 

Co.,  168. 
Article  16,  section  37.     Mechanic's  lien.     Panhandle  T.  &  T.  Co.  v.  Kellogg 

8.   d   S.    Co.,   408;    Howell   v.    McMurry   Lumb.   Co.,   586;    Beilharz   v. 

lllingsworth,  654. 
Article   16,  section   50.     Lien  on  homestead.     Eotcell  v.   McMurry  Lumb, 

Co.,  586. 
Article    16,   section   52.     Descent  of  homestead.     Savings  &  Loan  Co.  v. 

Bristoll,  388. 

(Constitution  of  U.  S.) 

Fourteenth  Amendment.    Due  process  of  law.     Holland  v.  Votato,  98. 

Contested  Election. 

See  Elections,  1-8. 

Contingent  Fee. 

Compromise  by  client.    See  Assignment,  2. 

Continuance. 

1.  Where  a  suit  of  trespass  to  try  title  was  filed  fourteen  days  before  the 

first  day  of  the  return  term,  and  it  was  evident  from  the  facts  alleged 
that  the  defendant  would  not  have  had  time,  by  any  degree  of  diligence 
within  the  four  days  allowed  for  service,  to  cite  eleven  different  war- 
rantors residing  in  several  different  counties,  it  was  error  for  the  court 
to  overrule  its  application  for  continuance  to  the  end  that  said  war- 
rantors might  be  impleaded  and  that  defendant  might  have  judgment 
over  against  them  in  the  event  the  title  failed,  and  this,  though  the 
filing  of  the  suit  was  delayed  upon  the  request  of  the  defendant  in  order 
that  it  might  investigate  whether  the  matter  could  be  adjusted  without 
litigation,  there  being  no  evidence  that  such  request  was  not  made  in 
good  faith.    Houston,  Oil  Co.  of  Texas  v.  Davis,  659. 

2.  Pending  the  trial  of  suit  against  several  railroad  companies  for  damages 

to  a  shipment  of  live  stock,  plaintiffs  filed  a  trial  amendment  alleging 
the  intrinsic  value  of  the  animals  at  their  destination,-  in  addition  to 
the  market  value  theretofore  alleged,  and  prayed  in  the  alternative  for 
such  intrinsic  value;  the  defendants  thereupon  moved  for  a  continuance 
on  the  ground  that  they  were  not  prepared  to  meet  the  change  in 
plaintiffs'  pleadings;  the  court  overruled  the  motion.  Held,  because  it 
was  not  shown  that  any  evidence  was  introduced  by  plaintiffs  to  prove 
intrinsic  value,  and  because,  if  there  was  in  fact  any  difference  between 
the  intrinsic  and  market  value  of  the  stock,  the  trial  was  taking  place 
in  the  very  town  which  was  the  destination  of  the  stock,  and  a  con- 
tinuance was  not  necessary  to  enable  the  defendants  to  obtain  evidence 
to  meet  said  issue;  and  because  it  was  not  shown  in  the  motion  for 
new  trial  that  defendants  were  prejudiced  by  the  action  of  the  court, 
an  assignment  of  error  complaining  of  such  action  must  be  overruled. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clements  &  Carroll,  152. 

Contract. 

Tender  of  check  in  settlement.     See  Accord  and  Satisfaction,  1. 

Authority  to  sell  land.     See  Agency,  J,  2,  S. 

Sale  by  agent  to  himself.     See  Agency,  Jf. 

Collusive  secret  agreement.     See  Agency,  5. 

Right  to  commissions  for  sale.     See  Agency,  6,  7,  8. 

Contingent  fee  of  attorney.     See  Assignment,  2. 

Note  giving  fees  for  collection.     See  Attorney' s  Fee,  1,  2. 

Contract  to  marry.     See  Breach  of  Promise  to  Marry,  1,  2. 

Agreement  to  furnish  cars.     See  Carriers  of  Goods,  1. 

Shipment  of  live  stock.    See  Carriers  of  Ooods,  7. 
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Contract — Con  tinned. 

Waiver  of  damages.     See  Carriers  of  Goods,  0.  ' 

Limiting  time  to  sue.     See  Carriers  of  Goods,  10. 

Forbidding  riding  on  stock  cars.     See  Carriers  of  Goods,  11. 

Delay  in  transportation.     See  Carriers  of  Goods,  16. 

For  less  than  published  rate.     See  Carriers  of  Goods,  18. 

Between  municipal  corporation  and  railroad.     See  Cities  and  Towns,  1. 

For  building  court  house  and  jail.     See  Commissioners  Court,  1. 

To  maintain  offices  and  shops.     See  Evidence,  13. 

To  suppress  bidding.     See  Execution  Sale,  5. 

Action  on  promise  to  wife.     See  Husband  and  Wife,  1. 

Conveyance  to  wife.     See  Husband  and  Wife,  2. 

To  convey  wife's  separate  estate.     See  Husband  and  Wife,  3,  5. 

Ratification  of  wife's  contract.     See  Husband  and  Wife,  4. 

Delivery  of  deed  by  agent.     See  Husband  and  Wife,  6. 

Conveyance  by  widow.     See  Husband  and  Wife,  7. 

To  support  wife  after  separation.     See  Husband  and  Wife,  8-11. 

Purchase  from  husband  after  divorce.     See  Husband  and  Wife,  12. 

Subscription  to  corporate  stock.    See  Injunction,  3. 

Date  when  insurance  loss  is  payable.     See  Interest;  1. 

Lease  for  term  of  one  year.     See  'Landlord  and  Tenant,  1. 

For  improvement  of  property.     See  Mechanic's  Lien,  8,  10. 

For  the  erection  of  homestead  building.    See  Mechanic's  Lien,  11. 

By  person  of  unsound  mind.     See  Mental  Capacity,  1,  2. 

By  part  owner.     See  Parties,  S. 

Refusal  to  honor  check.     See  Pleading,  10. 

Place  of  payment.     See  Plea  of  Privilege,  2,  S. 

Sale  of  collateral  security.     See  Pledge,  2. 

Release  of  surety.     See  Principal  and  Surety,  1,  2,  3. 

Right  to  damages  after  sale.     See  Public  Roads,  2,  3. 

To  maintain  shops  and  offices.    See  Railways,  6,  7,  8. 

Delivery  of  goods  sold.     See  Sales,  1,  2. 

Illegal  bond  for  title.     See  School  Land,  6. 

Required  to  be  in  writing.     See  Statute  of  Frauds,  1-}. 
I  Damages  contemplated  by  parties.     See  Telegraph  and  Telephone,  1,  2. 

I  For  sale  of  land.     See  Vendor  and  Purchaser,  1-14. 

Varying  writing  by  parol.     See  Written  Instrument,  1,  2. 

1.  A  shipping  contract  executed  in  the  Indian  Territory  contained  a  stipu- 

lation that  any  suit  for  damages  for  breach  thereof  should  be  brought 
within  six  months  after  the  cause  of  action  accrued.  Held,  that  the 
stipulation  affected  only  the  remedy  and  would  be  governed  by  the  law 
of  the  forum  in  which  the  suit  was  brought.  St.  Louis  d  S.  F.  R.  Co. 
v.  Dysart,  8. 

2.  A  deed  of  trust  considered,   and  held,  although  it  contained  no  explicit 

promise  to  pay  the  debt  therein  mentioned  together  with  compound 
interest  thereon,  a  fair  and  reasonable  construction  of  the  instrument 
in  the  light  of  the  concomitant  circumstances  evidenced  an  undertaking 
on  the  part  of  one  of  the  signers  to  pay  said  debt  and  interest,  and  on 
the  part  of  the  other  signer  that  her  land  therein  described  should  be 
bound  for  the  payment  of  said  debt  and  interest.     Irion  v.  Yell,  522. 

3.  An  agreement,  in  consideration  of  an  extension  of  time,  to  pay  compound, 

instead  of  simple,  interest  on  notes  given  for  the  purchase  of  land,  would 
make  such  interest  part  and  parcel  of  the  purchase  money  debt  evi- 
denced by  the  notes.     Id. 

4.  Notes  given  for  the  purchase  of  land  were  signed  by  the  two  purchasers; 

subsequently,  in  consideration  of  an  extension  of  time  granted  to  the 
makers  of  the  notes,  a  third  party  gave  a  deed  of  trust  on  her  land  to 
secure  the  payment  of  the  notes,  and  in  the  same  instrument  one  of  the 
makers  of  the  notes  agreed  to  pay  compound  instead  of  simple  interest 
on  the  debt,  the  other  maker  refused  to  pay  compound  interest  or  to 
sign  the  deed  of  trust  containing  such  agreement;  thereafter  without 
the  consent  of  the  owner  of  the  land  described  in  the  deed  of  trust  the 
holder  and  owner  of  the  notes  accepted  from  the  maker  who  had  refused 
to  pay  compound  interest  the  amount  of  the  debt  and  simple  interest 
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thereon  in  full  payment  and  satisfaction  of  the  notes  and  the  vendor's 
lien,  and  transferred  and  assigned  said  notes  to  said  maker.  Held,  said 
transaction  released  the  other  maker  of  the  note  from  his  obligation  to 
pay  compound  interest,  and  discharged  and  released  the  land  as  security 
for  the  debt.     Id. 

5.  Certain  promissory  notes  described  in  a  deed  of  trust,  on  their  face  bore 

simple  interest;  the  deed  of  trust  was  given  subsequently  in  consider- 
ation of  an  extension  of  time,  and  stipulated  that  the  notes  should  bear 
compound  instead  of  simple  interest;  still  later  the  deed  of  trust  was 
renewed  by  an  agreement  in  writing  prepared  by  the  holder  of  the  notes 
in  which  it  wa3  recited  that  said  notes  were  just,  due  and  unpaid  and 
that  "in  order  to  secure  the  payment  of  each  of  said  notes  according 
to  their  face,  tenor  and  effect"  the  deed  of  trust  was  revived,  renewed 
or  reinstated.  Held,  the  renewal  agreement  required  the  payment  of 
only  simple  interest  on  the  notes.    Id. 

6.  A  contract  for  the  sale  of  timber,  which  shows  upon  its  face  that  it  does 

not  convey  the  title  to  the  timber  but  recites  that  a  conveyance  is  to  be 
made  by  the  owner  and  that  the  purchase  money  is  to  be  paid  upon  the 
execution  and  delivery  of  a  conveyance,  is  an  executory  and  not  an 
executed  contract.     Burkitt  v.  Wynne,  560. 

7.  The  fact  that  plaintiff,  under  a  mistaken  view  of  the  law,  honestly  be- 

lieved at  the  time  of  filing  the  suit  that  the  facts  upon  which  his  action 
depended  gave  him  a  right  to  bring  the  suit  in  a  county  othe/  than 
that  of  the  defendant's  residence,  can  not  change  the  .law  nor  deprive 
the  defendant  of  his  privilege  to  be  sued  in  the  county  of  his  resi- 
dence.    Id. 

8.  In  determining  whether  a  penalty  or  liquidated  damages  was  intended  by 

the  provision  for  the  forfeiture  of  a  certain  sum  upon  failure  to  per- 
form a  contract,  the  actual  intention  of  the  parties  to  be  gathered  from 
a  full  view  of  the  provisions  of  the  contract,  the  terms  used  to  express 
the  intent,  and  the  peculiar  circumstances  of  the  subject  matter  of  the 
agreement,  is  chiefly  to  be  looked  to;  and  if  this  be  doubtful  upon  the 
face  of  the  instrument,  the  writing  may  be  aided  and  the  real  intention 
ascertained  by  proof  of  extrinsic  facts.  Witherspoon  v.  Duncan,  361. 
9.,  A  contract  to  pay  a  certain  sum  of  money  upon  failure  to  bore  a  certain 
number  of  oil  wells  upon  a  certain  tract  of  land,  considered,  and  held 
to  evidence  from  its  nature  and  upon  its  face  that  the  sum  stipulated 
was  intended  by  the  parties  as  liquidated  damages.    Id. 

Contributory  Negligence. 

Intoxication  of  injured  person.     See  Carrier  of  Passengers,  1, 

Comparative  negligence.     See  Master  and  Servant,  o. 

Voluntary  exposure  to  danger.     See  Master  and  Servant,  7. 

Concurring  acts  of  negligence.     See  Negligence,  1. 

By  locomotive  engineer.     See  Negligence,  2. 

Question  of  fact.     See  Negligence,  3. 

Burden  of  proof.     See  Negligence,  S. 

Crossing  between  or  over  cars.     See  Negligence,  4- 

Failure  to  look  before  crossing.     See  Negligence,  5. 

Duty  of  inspection.     See  Negligence,  6. 

Discovered  peril.     See  Negligence,  9. 

Failing  to  repair  house.     See    Negligence,  13. 

House  adjacent  to  railway.     See  Negligence,  15,  16,  17. 

Conversion. 

Delivery  to  wrong  person.     See  Bailment,  1,  2. 

Delay  in  transportation.     See  Carriers  of  Goods,  16. 

Ignorance  of,  by  owner.     See  Limitation,  1. 

Shipment  under  written  contract.     See  Limitation,  2,  3. 
1.  The  principal  and  sureties  on  a  replevy  bond  who  by  reason  of  such  pro- 
ceeding obtain  possession   of  and  afterwards  convert  to  their  own   use 
property  seized  by  virtue  of  a  distress  warrant,  are  liable  to  the  land- 
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lord  for  the  value  of  the  goods  so  converted  in  case  judgment  goes 
against  the  tenant.     B.  F.  Avery  &  Sons  v.  Collins.  313. 

2.  In  order  to  hold  a  third  party  liable  for  the  conversion  of  property  of  a 

debtor,  the  creditor  must  show  some  title  to  or  interest  in  the  property 
alleged  to  have  been  converted.  Pleading  considered  and  held  insuffi- 
cient.    First  Natl.  Bank  of  Orange  v.  Sokolski,  325. 

3.  The  action  being  for  conversion  of   property  to   which  plaintiff  claimed 

title  only  through  contract  with  the  defendant  charged  with  converting 
it,  which  contract  did  not  convey  the  right  claimed,  it  was  immaterial 
whether  the  title  was,  in  fact,  in  defendant  or  in  third  parties.  Plaintiff 
must  show  title  in  himself  in  order  to  recover.  Beard  v.  Oooch  d 
Son,  70. 

4.  A  landlord  was  not  liable  for  conversion  of  crops  raised  by  his  tenant  and 

on  which  he  had  a  lien  for  rent,  at  suit  of  one  holding  a  chattel  mort- 
gage on  the  same  cotton,  by  virtue  of  the  fact  that,  the  tenant  having 
gathered  and  delivered  it  to  him  with  request  that  he  sell  it,  he  did  so, 
retaining  that  part  of  the  proceeds  due  him  for  rent  and  paying  over 
the  balance  to  his  tenant;  nor  from  the  further  fact  that,  at  request 
of  the  tenant,  he  took  the  latter's  share  of  the  proceeds  to  a  bank  and 
paid  it  on  a  note  which  the  tenant  there  owed.  A  recovery  had  on 
proof  of  such  facts  alone  presented  fundamental  error  requiring  reversal 
without  an  assignment  of  error  raising  the  question.  Harvey  v.  Wilder 
&  Co.,  618. 

Copy. 

As  evidence  of  original.     See  Harmless  Error,  10. 

Corporations. 

Engaged  in  public  service.     See  Condemnation,  4» 

Permit  to  do  business  in  State.     See  Foreign  Corporation,  1. 

Judicial  control  over.     See  Fraternal  Societies,  1-8. 

Authority  of  officer.     See  Harmless  Error,  8. 

Subscription  to  stock.     See  Injunction,  3. 

Lien  upon  property.     See  Mechanic's  Lien,  9. 

Appointment  of  receiver  for.  See  Receivers,  1,  2. 
1.  In  an  action  by  a  corporation  it  is  not  necessary  that  either  the  petition 
or  the  citation  disclose  the  names  of  the  officers.  This  is  not  required 
by  either  article  1191  or  1214,  Revised  Statutes.  Yates  v.  Royston 
State  Bank,  256. 
2.-  A  corporation  chartered  under  the  laws  of  this  State,  although  it  main- 
tained its  manufacturing  plant  in  another  State,  would  not  be  a  foreign 
corporation  within  the  meaning  of  the  laws  of  this  State  regulating  the 
right  of  foreign  corporations  to  do  business  in  this  State.  Pleading  and 
evidence  considered  and  held  insufficient  to  raise  the  issue  of  the  right 
of  a  plaintiff  corporation  to  sue.  Continental  Oil  <£  Cotton  Co.  v.  E.  Van 
Winkle  Gin  &  Mach.  Works,  422. 

Costs. 

On  delinquent  taxes.     See  Evidence,  6,  7,  8. 
Illegally  collected.     See  Pleading,  11. 
Apportionment  of.     See  Taxation,  1,  2. 

1.  Where  a    plaintiff   makes   two   parties   defendant  and   recovers   judgment 

against  only  one,  the  costs  incurred  by  the  successful  defendant  should 
be  adjudged  against  the  plaintiff  and  not  against  the  other  defendant. 
Texas  C.  R.  Co.  v.  Shirley,  159. 

2.  Where  a  vendor  refuses,  upon  payment  in  full  of  purchase  money  notes, 

to  execute  to  the  vendee  a  release  of  the  lien  and  superior  title  reserved 
to  secure  the  payment  of  the  notes  and  the  vendee  is  thereby  forced  to 
file  suit  to  divest  the  vendor  of  such  title,  it  is  error  for  the  court  in 
the  absence  of  any  reason  stated  in  the  record,  although  rendering  judg- 
ment for  the  plaintiff,  to  tax  the  cost  of  the  suit  against  him.  Caldwell 
v.  Dillard,  498. 
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3.  Where  the  unimproved  lots  in  a  town  owned  by  one  person  were  acquired 
by  him  in  different  groups  from  different  persons,  the  costs  for  collecting 
delinquent  taxes  against  any  particular  group  of  lots  legally  taxable 
against  the  former  owner,  should  be  assessed  against  that  group  alone. 
Typer  d  Knudson  v.  Tom,  289. 

Cotton  Gin. 

Injury  to  property  by.     See  Nuisance,  1,  2,  8. 

Counties. 

Building  court  house  and  jail.     See  Commissioners  Court,  1. 

1.  The  Legislature  has  the  power  to  change  at  will  a  mere  governmental 

agency  holding  public  property  for  a  governmental  purpose,  such  as 
public  school  property.  There  can  be  no  vested  right  in  a  governmental 
agency.     Lander  v.  County  of  Victoria,  480. 

2.  Where,  at  a  time  when  there  were  no  independent  school  districts,  prop- 

erty had  been  conveyed  to  the  superintendent  of  public  schools  of  a 
county  and  his  successors  in  office,  for  the  benefit  of  the  public  schools 
of  the  entire  county,  a  subsequent  Legislature  would  have  the  right, 
when  creating  an  independent  school  district,  in  which  said  prop- 
erty  was  situated,  to  divest  the  title  out  of  the  county  superintendent 
and  vest  the  same  in  the  board  of  school  trustees  for  the  independent 
school  district.    Id. 

County  Attorney. 

Succession  in  office.     See  Elections,  5. 
Authority  to  sue.    See  Railtoays,  9. 

County  Judge. 

Proceeding  to  condemn  land.    See  Condemnation,  1,  2. 

Court  bouse. 

Contract  for  erection.    See  Commissioners  Court,  1. 

Courts,  District. 

See  District  Court. 

Covenants  for  Title. 

Impleading  warrantor.     See  Continuance,  1. 
Promoting  agreed  judgment.    See  Estoppel,  2. 
Failure  of  title.     See  Vendor  and  Purchaser,  12. 
After-acquired  title.     See  Warranty,  1. 

1.  A  covenant  of  special  warranty  of  title  against  all  persons  claiming  the 

land  by,  through  or  under  the  grantor  and  no  further,  is  not  breached 
when  the  land,  or  a  part  of  it,  is  lost  at  the  suit  of  one  claiming  under 
a  title  adverse  to  that  conveyed  by  the  grantor.  Sour  Lake  Co.  v. 
Jackson,  140. 

2.  A  covenant  of  special  warranty  of  title  against  all  persons  claiming  under 

the  grantor  is  not  breached  by  the  mere  fact  that  the  grantor  had  pre- 
viously conveyed  the  same  land  to  another  party  for  the  sole  purpose 
of  enabling  said  party  to  settle  certain  adverse  claims  to  the  land,  and 
said  party  did  not  assert  any  adverse  claim  to  or  beneficial  interest  in 
the  land/and  the  grantee  in  the  special  warranty  deed  had  lost  no  part 
of  his  land  by  reason  of  the  prior  deed.     Id. 

3.  In  an  action  of  trespass  to  try  title,  a  defendant  vendee  vouched  in  his 

vendor  and  warrantor;  the  plaintiff  recovered  judgment  for  the  land, 
and  the  defendant  recovered  judgment  against  his  warrantor  on  the 
covenant  of  warranty;  the  warrantor  alone  appealed.  Held,  because 
the  plaintiff  in  that  suit  failed  to  show  title  to  the  land  in  controversy 
superior  to  that  conveyed  by  the  warrantor  to  the  defendant,  the  defend- 
ant was  not  entitled  to  recover  over  against  his  warrantor  on  the  cove- 
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mint  of  warranty;  but  the  defendant  not  haying  appealed,  the  judgment 
against  him  for  the  land  would  not  be  disturbed;  the  judgment,  however, 
in  hie  favor  against  the  warrantor  would  be  reversed.  Ward  v.  Nelson, 
281. 
4.  A  purchaser  of  land  with  warranty  of  title  received  also  a  bond  from  the 
grantor  and  sureties  to  indemnify  him  against  outstanding  encum- 
brances. These  being  enforced  against  the  land,  and  being  for  a  sum 
greater  than  the  amount  of  the  indemnity  bond,  but  less  than  the  pur- 
chase price,  the  vendee  was  entitled  both  to  judgment  on  the  indemnity 
bond  for  its  amount,  and  against  the  warrantor  for  the  amount  of  the 
encumbrances,  with  provision  for  credit  on  either  recovery  for  payment 
made  on  the  other.     Hawkins  v.  Potter,  126. 

Credit. 

Proof  of  injury  to.    See  Evidence,  1.    Pleading,  10, 

Cross  Action. 

Notice  of.    See  Practice  on  Appeal,  13. 

Cross-examination. 

Right  of  judge  to  examine  witness.     See  Divorce,  1, 
Repeating  testimony  on  direct.     See  Evidence,  bl. 
Of  medical  expert.    See  Evidence,  42. 

Crossings. 

Contributory  negligence.    See  Negligence,  5. 
Discovered  peril.    See  Negligence,  10. 

Cruelty. 

Personal  violence  against  wife.    See  Divorce,  2. 

Custom. 

To  bed  stock  cars.     See  Carriers  of  Goods,  8. 

To  assist  passengers  on  train.     See  Carriers  of  Passengers,  2. 

To  give  careful  attention  in  hospital.     See  Evidence,  43. 

Damages. 

For  failure  to  marry.     See  Breach  of  Promise  to  Marry,  3-6. 

Expenses  caused  by  delay  in  furnishing  cars.     See  Carriers  of  Goods,  2. 

Discrimination  between  shippers.     See  Carriers  of  Goods,  3. 

Waiver  of,  by  shipper.     See  Carriers  of  Goods,  9. 

Limiting  time  for  action.     See  Carriers  of  Goods,  10. 

Joint  liability  for.     See  Carriers  of  Passengers,  4- 

Conflicting  claimants  of.     See  Condemnation,  3,  6. 

Penalty  or  liquidated  damages.     See  Contract,  8, 

For  death  of  adult  son.    See  Death,  1. 

Witness  as  to  value.     See  Evidence,  35,  36. 

Estimated  by  comparison.     See  Evidence,  39,  -J7. 

Opinion  of  witness  on.     See  Evidence,  40. 

For  breach  of  bond  for  support  of  wife.     See  Husband  and  Wife,  11. 

Charge  held  objectionable.     See  Instructions  to  Juries,  7. 

Charge  on  measure  of.     See  Instructions  to  Juries,  IS,  15. 

Date  of  maturity  of  debt.     See  Interest,  1. 

For  rent  and  use  of  premises.     See  Jurisdiction,  1. 

For  breach  of  rental  contract.     See  Landlord  and  Tenant,  2. 

Partial  performance.     See  Performance,  1. 

Reformation  of  judgment  for.     See  Practice  on  Appeal,  8. 

Appeal  taken  for  delay.     See  Practice  on  Appeal,  22,  23. 

On  condemnation  for  road.     See  Public  Roads,  2,  3. 
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Raising  grade  of  street.    See  Railways,  5. 

Special  damages.     See  Telegraph  and  Telephone,  1,  2,  3. 

Within  contemplation  of  parties.     See  Telegraph  and  Telephone,  1-6*. 

Causal  connection.     See  Tresjmss,  2. 

1.  In  an  action  against  a  railroad  company  for  exemplary  damages  for  fail- 

ure and  refusal  to  furnish  cars  for  the  transportation  of  freight,  and 
for  discrimination  against  plaintiff  in  the  matter  of  furnishing  ears, 
allegations  considered  and  held  sufficient  to  support  a  recovery  for  such 
damages.     Waugh  v.  Gulf,  C.  d  S.  F.  Ry.  Co.,  516. 

2.  Ordinarily  the  measure  of  damage  to  freight  by  negligence  of  a  carrier 

during  transportation  would  be  the  difference  between  the  market  value 
of  the  article  in  the  damaged  condition  at  destination  and  what  that 
value  would  have  been  had  it  not  been  damaged.  Any  facts  which  would 
take  a  case  out  of  this  general  rule  should  be  pleaded.  Houston  d  T.  C. 
R.  Co.  v.  harden,  610. 

3.  In  a  suit  for  damages  for  breach  of  promise  to  marry,  charge  considered 

and  held  not  subject  to  the  objection  that  it  permitted  double  recovery 
for  the  same  injury.  Some  credit  must  be  given  a  jury  for  reasonable 
intelligence.     Fisher  v.  Barber,  35. 

4.  In  a  suit  for  damages  for  fraudulent  representations  by  which  plaintiff 

was  induced  to  exchange  land  with  the  defendant,  the  true  measure  of 
damages  would  be  the  difference  between  the  market  value  of  the  land 
received  by  plaintiff  from  the  defendant,  and  that  given  by  plaintiff 
therefor.     Simmons  v.  Clark,  174. 

5.  In  a  suit  for  the  value  of  a  bill  of  goods  sold  by  plaintiff  to  defendant, 

defendant  denied  liability  because  the  goods  were  not  as  represented, 
and  plead  in  reconvention  for  the  value  of  other  goods  furnished  by 
him  to  dissatisfied  customers  in  lieu  of  the  goods  obtained  from  plaintiff. 
Held,  defendant  was  not  entitled  to  recover  as  an  item  of  damage  the 
value  of  the  goods  furnished  by  him  to  dissatisfied  customers.  Bill  v. 
Ha  nan  d  Son,  191. 

6.  In  an  action   for  tort,  even   if  no   improper  motive   is  attributed  to  the 

defendant,  the  injured  party  is  entitled  to  recover  such  damages  as  will 
compensate  him  for  the  injury  received,  so  far  as  it  might  reasonably 
have  been  expected  to  follow  from  the  circumstances;  such  as,  according 
to  common  experience  and  the  usual  course  of  events,  might  have  been 
reasonably  anticipated.     Railey  v.  Hopkins,  544. 

7.  For  the  seizure  and  sale  of  exempt  property  by  an  officer  under  execution, 

the  owner  may,  in  addition  to  the  property  or  its  value,  recover  interest 
thereon  from  the  time  of  the  wrongful  taking  to  the  trial;  or,  instead 
of  interest,  he  may  recover  the  value  of  the  use  of  the  property  for  the 
samf  period.    Id. 

8.  Evidence  considered,  and  held  sufficient  to  support  a  verdict  for  $635  for 

the  loss  of  the  use  of  a  pair  of  horses  exempt  from  forced  sale,  for  four 
years  and  five  months,  by  reason  of  the  seizure  thereof  under  execu- 
tion.   Id. 

9.  In  an  action  for  damages  for  permanent  injury  to  land  by  overflow,  the 

measure  of  damages  is  the  difference  in  the  market  value  of  the  land 
immediately  before  the  erection  of  the  obstruction  which  caused  the 
overflow,  and  its  value  when  the  permanent  injury  is  finally  accom- 
plished by  the  particular  cause;  and  this  without  reference  to  any  other 
cause  or  causes  which  might  have  affected  the  value  of  the  land  in  the 
meantime.     St.  Louis,  B.  d  M.  Ry.  Co.  v.  ^Yest,  553. 

10.  When  land  is  damaged  by  overflow,  the  fact  that  the  damage  is  augmented 

by  the  tramping  thereon  of  cattle,  will  not  affect  plaintiff's  right  to 
recover  for  all  the  damage,  even  though  the  allegation  was  that  the 
land  was  damaged  by  overflow.  The  overflow  was  the  proximate  cause 
of  plaintiff's  loss.     Id. 

11.  In  a  suit  for  damages  for  personal  injuries  the  court  charged  the  jury 

that  in  the  event  they  found  in  plaintiff's  favor  they  should  assess  his 
damages  "at  such  a  sum  as  in  your  judgment  would  reasonably  com- 
pensate plaintiff  for  the  injuries,  if  any,  he  haB  received,  and   in  esti- 
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mating  such  damages  you  may  consider  the  mental  and  physical  suffer- 
ing of  plaintiff,  if  any,  or  loss  of  the  use  of  his  hand  and  fingers,  if 
any  such  loss  he  has  incurred,  and  the  permanent  diminution  of  his 
ability  to  work  and  earn  money,  if  there  has  been  any  such  diminution." 
Held,  subject  to  the  objection  that  it  allowed  a  double  recovery  for  the 
same  loss.  Abilene  Light  &  Water  Co.  v.  Robinson,  219. 
12.  A  verdict  for  $15,000  for  the  loss  of  a  foot  held  not  excessive  in  the  case 
of  a  boy  fourteen  years  of  age.    Texas  d  N.  0.  Ry.  Co.  v.  McLeod,  270. 

Dangerous  Premises. 

Safe  place  to  work.    See  Master  and  Servant,  8,  9,  10,  11. 
Voluntary  exposure  to  danger.    See  Master  and  Servant,  7. 

Death. 

Of  public  officer.     See  Elections,  5. 

Waiver  of  proofs  of.  See  Insurance,  Life,  4. 
1.  Evidence  considered  in  case  of  action  of  a  son  of  35  for  death  of  his 
mother,  65  years  of  age,  assisting  in  housekeeping  for  him  and  for  his 
wife,  and  held  to  show  such  financial  interest  of  plaintiff  in  the  life  of 
deceased  as  to  support  a  recovery  of  damages.  Missouri,  K.  &  T.  Ry. 
Co.  of  Tewas  v.  Butts,  539. 

Debt 

Acceptance  of  check  tendered  in  full.     See  Accord  and  Satisfaction,  1. 
Action  for  debt  defined.     See  Limitation,  3. 

Declarations. 

Ex  parte  statement  of  bankrupt.     See  Evidence,  9. 
Inventory  of  estate.     See  Evidence,  10. 
Of  parties  deceased.     See  Evidence,  11. 
Market  reports.     See  Evidence,  12. 
Statements  of  officers.     See  Evidence,  13. 
Complaints  of  suffering.    See  Evidence,  14,  15. 

Deeds. 

Acknowledgment  by  married  woman.     See  Acknowledgment,  1,  2. 

Trust  deed  construed  as  promise  to  pay  debt.     See  Contracts,  2. 

Making  land  wife's  separate  estate.     See  Husband  and  Wife,  2. 

Failure  to  deliver.     See  Husband  and  Wife,  fy. 

Delivery  by  husband  as  agent.     See  Husband  and  Wife,  6. 

By  widow  of  decedent.     See  Husband  and  Wife,  7. 

By  husband  after  divorce.     See  Husband  and  Wife,  12. 

Defective  acknowledgment  of  married  woman.    See  Married  Woman,  5,  8. 

By  person  of  unsound  mind.     See  Mental  Capacity,  1. 

Sale  under  deed  of  trust.     See  Powers,  1-J^. 

Identity  of  grantee.     See  Record  of  Title,  1. 

Passing  of  legal  title.     See  Vendor  and  Purchaser,  13. 

1.  A  delivery  of  a  deed  to  a  third  person  to  be  delivered  by  him  to  the  grantee 

on  the  performance  of  an  act,  or  the  happening  of  an  event,  is  called 
an  escrow.     Bott  v.  Wright,  633. 

2.  Neither  party  has  a  right  to  withdraw  a  deed  delivered  in  escrow  until 

the  happening  of  the  condition  upon  which  it  was  deposited,  or  until 
after  a  reasonable  time  given  for  the  performance  of  the  condition.  The 
mere  fact  that  the  grantee  had  not  performed  the  condition  imposed 
upon  him — as,  for  instance,  the  payment  of  the  purchase  money — within 
the  time  stipulated,  is  not  always  a  sufficient  warrant  for  withdrawing 
the  deed  from  escrow.     Id. 

3.  When  a  married  woman  has  made  and  acknowledged  a  deed  to  her  separate 

estate  with  all  the  formalities  of  the  law,  and  delivered  the  same  in 
escrow,  she  will  be  bound  alike  with  her  husband  to  the  general  effect 
of  such  a  delivery.     Id. 
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4.  Evidence  considered,  and  held  to  raise  a  question  which  should  have  been 

submitted  to  the  jury,  as  to  whether  or  not  a  married  woman  and  her 
husband  had  a  right  to  withdraw  from  escrow  a  deed  to  the  wife's  sep- 
arate estate,  although  the  time  within  which  the  grantee  had  to  pay 
the  purchase  money  had  passed.    Id. 

5.  The  owner  of  a  town  lot  acquired  title  by  limitation  under  the  ten  years 

statute  to  a  strip  of  land  adjoining  her  lot;  after  the  limitation  period 
was  complete,  the  owner  conveyed  the  lot  describing  it  by  lot  and  block 
number  only.  Held,  the  deed  conveyed  the  vendor's  title  only  to  the 
lot  and  not  to  the  strip  of  land  acquired  by  limitation.  Ward  v.  "Kel- 
son, 281. 

6.  The  following  objections  were  made  to  a  deed  when  offered  in  evidence: 

( 1 )  that  the  deed  described  the  land  .in  controversy  as  patented  to  G, 
whereas  said  land  was  patented  to  C,  assignee  of  G;  (2)  that  while  the 
correct  patent  number  was  given,  the  number  of  the  volume  in  which 
the  patent  is  recorded  was  not  given,  and  there  were  over  one  hundred 
volumes  in  each  of  which  was  a  patent  of  the  same  number;  and  (3) 
that  the  deed  refers  to  mesne  conveyances  from  said  "patentee"  to  the 
grantor  in  the  deed  for  further  description,  whereas  said  grantor  held 
title  by  deed  from  a  sheriff  under  execution  against  C,  who  was  in  fact 
the  patentee.  The  deed  stated  the  correct  number  of  acres  in  the  patent* 
the  patent  number  and  the  county  in  which  the  land  was  situated. 
Held,  the  deed  was  properly  admitted  in  evidence  in  connection  with 
undisputed  testimony  that  the  parties  intended  the  deed  to  convey  the 
land  in  controversy.    Shelley  v.  Creighton-McShane  Co.,  15. 

7.  If,  by  rejecting  that  part  of  the  description  in  a  deed  which  is  false,  and 

retaining  that  which  is  true  and  applying  thereto  evidence  offered  aliunde, 
it  can  be  determined  that  it  was  the  intention  of  the  parties  to  convey 
the  land  in  controversy,  Buch  intention  ought  not  to  be  defeated  by 
rejecting  the  deed.     Id. 

8.  In  an  action  by  heirs  to  cancel  an  absolute  deed  made  by  their  parents 

to  another  heir,  evidence  reviewed  and  held  sufficient  to  support  a  find- 
ing that  sa id  deed  was  executed  by  the  parents  for  the  sole  purpose  of 
enabling  the  son,  the  grantee  named  in  said  deed,  to  sell  and  convey 
the  land  described  therein  and  to  account  to  the  parents,  the  grantors, 
for  the  proceeds  thereof;  and  that  the  sale  never  having  been  consum- 
mated, the  trust  or  purpose  for  which  the  deed  was  executed  failed,  and 
the  other  children  and  heirs  were  entitled  to  recover  from  the  heirs  of 
said  grantee  son  their  respective  interests  as  heirs  of  the  parents. 
Landrum   v.  Landrum,  43. 

9.  A  deed  absolute  on  its  face  mav  be  shown  to  be  subject  to  a  parol  trust. 

Id. 
10.  Where  a  deed  to  land  is  executed  in  consideration  of  services  to  be  ren- 
dered by  the  grantee,  but  the  services  are  never  in  fact  rendered,  the 
grantor  would  not  be  entitled  to  recover  the  land  when  he  neglected  to 
reserve  any  title  in  himself,  or  to  insert  in  the  deed  any  condition  of 
defeasance,  or  to  make  any  provision  for  the  reversion  of  the  estate  in 
the  event  the  grantee  should  fail  to  perform  the  service  which  con- 
stituted the  consideration.    Id. 

Default. 

After  ruling  on  plea  of  privilege.    See  Change  of  Venue,  1. 
Recital  that  evidence  was  heard.     See  Judgment,  5. 
On  citation  misnaming  defendant.     See  Judgment,  7. 
Excuse  for  suffering.     See  Judgment,  12. 
Interlocutory  judgment  by.     See  Judgment  Lien,  4. 
Sufficiency  of  pleading  to  support.     See  Pleading,  6\ 

Defective  Machinery. 

Choice  of  implements  by  servant.     See  Instructions  to  Juries,  9. 
Reliance  on  safety.     See  Master  and  Servant,  8. 
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Definitions. 

Delivery  in  escrow.     See  Deeds,  1. 

Living  together  as  husband  and  wife.    See  Husband  and  Wife,  10. 

Insane  delusion.     See  Insane  Delusion,  1. 

Permanent  injury.     See  Instructions  to  Juries,  12. 

Gross  receipts  of  business.     See  Landlord  and  Tenant,  S. 

Appliances.     See  Master  and  Servant,  8. 

Actual  settler.    See  School  Land,  1,  j. 

Delay. 

In  filing  brief.     See  Briefs,  5,  6,  7. 

Caused  by  shortage  of  cars.     See  Carriers  of  Goods,  17. 

Proof  of  negligence.     See  Evidence,  17. 

Appeal  taken  for.     See  Practice  on  Appeal,  22,  2.?. 

Diligence  in  impleading  warrantor.    See  Trespass  to  Try  Title,  1, 

Delivery. 

To  wrong  person.     See  Bailment,  1,  2. 

Delay  in,  not  a  conversion.     See  Carriers  of  Goods,  16. 

Of  conveyance  in  escrow.     See  Deeds,  1-4- 

By  husband  as  agent  of  wife.     See  Husband  and  Wife,  6. 

Execution   imports  delivery.     See  Pleading,  6. 

To  carrier.    See  Bales,  1,  2. 

De  Minimis. 

Preventing  trivial  loss.    See  Injunction,  5. 

Demurrage. 

Delay  of  shipper  in  loading  cars.    See  Carriers  of  Goods,  5,  6. 

Demurrer. 

Right  to  do  business  in  State.     See  Foreign  Corporation,  1. 
Overruling,  not  prejudicing  appellant.     See  Harmless  Error,  2,  8, 
Judgment  upon.     See  Judgment,  11. 
General  and  special.     See  Pleading,  5. 
Showing  action  on.    See  Practice  on  Appeal,  6. 

Deposit. 

Of  draft  for  collection.    See  Banks  and  Banking,  1,  2, 

Undertaking  to  keep.     See  Injunction,  S. 

Of  fund  on  interpleader.    See  Mechanic's  Lien,  4> 

Depositions. 

Failure  of  party  to  answer.     See  Evidence,  27, 
Answers  not  responsive.     See  Evidence,  28. 

Deputy. 

Approval  of  bond  by.     See  Appeal  Bond,  1,  2. 
Notice  to,  imputed  to  principal.     See  Notice,  1. 

Descent  and  Distribution. 

Premature  action  for  partition.    See  Estates  of  Decedents,  3. 

Description. 

Of  land  in  conveyance.    See  Deeds,  5,  6,  7. 

Of  partnership  as  corporation.     See  Mechanic's  Lien,  11. 

Of  property  sought  to  be  taken.    See  Sequestration,  1. 

Disclaimer. 

As  affecting  jurisdiction.     See  Jurisdiction,  1. 
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Discovered  Peril. 

Unnecessary  sounding  of  whistle.     See  Negligence,  8-12. 

Discretion. 

Amendment  after  announcing  ready.     See  Amendment,  1. 
Reading  cases  to  jury.     See  Practice  in  Trial  Court,  I. 

Discrimination. 

In  furnishing  cars.     See  Carriers  of  Goods,  1,  3. 

Disqualification. 

Of  district  judge.     See  Elections,  4j  Judge,  1. 

Dissolution. 

Of  benefit  society.     See  Fraternal  Societies,  4- 

Of  temporary  injunction.     See  Injunction,  1. 

Motion  to  dissolve  on  bill  and  answer.     See  Injunction,  4. 

Distress. 

Conversion  of  property  after  seizure.    See  Conversion,  1. 

District  Court. 

Jurisdiction  over  contested  election.     See  Elections,  1-5. 
Compelling  court  to  try  cause.     See  Mandamus,  1. 
Jurisdiction  to  appoint  receiver.     See  Receivers,  3. 

1.  A  failure  to  comply  with  the  preliminaries  prescribed  by  the  statute  in 

the  matter  of  ordering  and  holding  special  terms  of  District  Courts  will 
render  such  terms  null  and  void.    Jo  well  v.  Coffee,  487. 

2.  The  Act  of  the  Twenty-ninth  Legislature    (Gen.  Laws,   1905,   page   116) 

concerning  the  ordering  and  holding  special  terms  of  the  District  Courts, 
is  not  in  conflict  with  articles  1114,  1115  and  1116  of  the  Revised  Stat- 
utes; hence  the  requirement  in  article  1114  that  the  order  of  the  dis- 
trict judge  convening  a  special  term  of  such  court  shall  state  the  length 
of  time  deemed  necessary  for  the  holding  of  such  special  term,  and  the 
requirement  of  articles  1115  and  1116  that  notices  of  such  special  terms 
shall  be  issued  by  the  clerk  and  posted  by  the  sheriff,  are  in  force  and 
effect,  and  a  failure  to  comply  with  said  requirements  would  render  the 
term  unlawful  and  the  proceedings  had  thereat  null  and  void.    Id. 

District  Judge. 

Convening  special  term  of  court.     See  District  Court,  2. 

Divorce. 

Conveyance  by  husband  after.    See  Husband  and  Wife,  12. 

1.  In  the  trial  of  a  suit  for  divorce  the  presiding  judge  has  the  right  on  his 

own  motion,  in  order  to  avoid  collusion  between  the  parties,  and  to  test 
the  credibility  of  the  witnesses,  and  to  determine  the  sufficiency  of  and 
the  weight  to  be  given  to  their  testimony,  to  examine  and  to  cross- 
examine  the  witnesses;  this  right  being  subject,  however,  to  review  by 
an  appellate  court  for  abuse  of  discretion.     Ingle  v.  Ingle,  205. 

2.  In  a  suit  by  a  wife  against  her  husband  for  divorce  on  the  ground  of  such 

excesses,  cruel  treatment  and  outrages  by  the  husband  towards  the  wife 
as  to  render  their  living  together  insupportable,  evidence  as  to  jealousy 
and  personal  violence  on  the  part  of  the  husband  considered,  and  held 
insufficient  to  justify  the  appellate  court  in  setting  aside  the  judgment 
of  the  trial  court  denying  the  divorce.  When  a  husband  and  wife  have 
lived  together  for  nineteen  .year*,  and  have  children  nearly  grown,  a 
single  hasty  and  not  altogether  unprovoked  act  of  personal  violence  by 
the  husband  towards  the  wife  would  not  absolutely  and  necessarily  ren- 
der their  longer  living  together  insupportable.    Id. 
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Domicile. 

Charter  under  laws  of  State.     See  Corporations,  2. 

Double  Becovery. 

Charge  not  permitting.     See  Damages,  8. 

Charge  permitting.     See  Damages,  11;  Instructions  to  Juries,  7. 

Draft. 

Deposit  in  bank  for  collection.    See  Banks  and  Banking,  1,  2. 

Earnings. 

Charge  allowing  double  recovery.    See  Damages,  11. 

Easements. 

For  public  road  purposes.     See  Condemnation,  10. 

Elections. 

1.  The  Act  of  the  Thirty-first  Legislature  (Gen.  Laws,  1909,  page  451)   con- 

ferring jurisdiction  on  District  Courts  to  hear  and  determine  election 
contests,  is  not  subject  to  the  objection  that  it  is  void  because  it  fails 
to  provide  any  adequate  procedure  for  the  trial  of  such  contests.  Odell 
v.  Wharton,  87  Texas,  173,  distinguished.    Anderson  v.  Ashe,  269. 

2.  The  failure  of  the  Act  concerning  contests  of  elections  to  prescribe  rules 

of  evidence  and  to  provide  for  the  filing  of  pleadings  by  the  contestee, 
would  not  render  the  Act  invalid;  in  such  case  the  provisions  of  article 
2299,  Revised  Statutes,  adopting  the  common  law  rules  of  evidence, 
would  apply  in  the  admission  and  exclusion  of  evidence;  and  the  con- 
testee is  not  required  to  file  any  written  answer.  The  contestant  must 
prove  his  allegations  before  the  declared  result  of  the  election  will  be 
disturbed.     Id. 

3.  The   term   "contested  elections,"  as   used  in  section  8,  article  V,  of  the 

Constitution,  as  amended  in  1891,  includes  primary  elections  as  well 
as  final  elections,  and  the  District  Courts  have  jurisdiction  in  the  one 
case  as  well  as  in  the  other  to  try  contests.     Id. 

4.  Upon  a  certification  by  a  district  judge  of  his  disqualification  to  try  a 

contested  local  option  election  case  in  his  district,  any  other  district 
judge  in  the  State  may,  upon  an  exchange  of  districts,  try  the  case.  In 
the  matter  of  disqualification  of  district  judges,  neither  the  Constitution 
nor  the  statutes  make  any  distinction  between  contested  local  option 
elections  and  ordinary  suits  or  cases.  Savage  v.  Umphrics,  209;  Under- 
wood  v.  Savage,  209. 

5.  In  a  proceeding  to  contest  a  local  option  election,  the  statute  prescribes 

that  the  county  attorney  of  the  county  shall  be  named  as  the  contestee; 
the  proceeding  is  against  the  officer  and  not  against  the  individual 
incumbent;  hence,  upon  retirement  of  the  individual  holding  the  office 
of  county  attorney  at  the  time  the  proceeding  was  instituted,  his  suc- 
cessor in  office  may  properly  make  himself  or  be  made  the  contestee  in 
the  proceeding.     Id. 

6.  After  a  contest  of  a  local  option  election  has  once  been  tried,  appealed 

and  reversed,  it  is  too  late  for  the  contestee  for  the  first  time  to  raise 
the  question  of  the  sufficiency  of  the  citation  or  notice  served  upon 
him.     Id. 

7.  The  statute  regulating  a  contest  of  a  local  option  election  provides  that 

the  contestant  or  contestants  must  be  qualified  voters  of  the  county  in 
which  the  election  took  place.  Held,  any  question  as  to  the  qualification 
of  the  contestants  in  said  respect  must  be  raised  by  plea  in  abatement. 
Id. 

8.  Evidence  of  irregularities  in  the  conduct  of  a  local  option  election  con- 

sidered, and  held  not  only  sufficient  to  justify  the  trial  court  in  setting 
aside  the  declared  result  of  the  election,  but*  to  require  that  such  judg- 
ment be  entered.  The  true  result  of  an  election  can  not  always  be 
ascertained  by  the  addition  of  some  votes  and  the  subtraction  of  others. 
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as  the  evidence  might  warrant;   and  when  it  is  doubtful  if  the   tine 
result  can  be  so  arrived  at,  a  new  election  should  be  ordered.    Id. 

Eminent  Domain. 

Taking  property  under.    See  Condemnation,  1~11, 

Equitable  Assignment. 

Order  on  building  fund.    See  Mechanic's  Lien,  2. 

Equitable  Title. 

Suit  by  holder  of  legal  title.    See  Assignment,  1. 
Conveyance  by  holder  of  legal  title.    See  Estoppel,  7. 
Recognition  by  holder  of  legal  title.     See  Limitation,  0. 
Notice  at  execution  sale.    See  Notice,  2. 

Equity. 

Reversal  for  protection  of.    See  Practice  on  Appeal,  4. 
Remedy  by  rescission.     See  Vendor  and  Purchaser,  5,  7. 
Holder  of  equity  of  redemption.     See  Vendor  and  Purchaser,  8. 
Priority  of  liens.    See   Vendor  and  Purchaser,  11. 

Error. 

Held  not  ground  for  reversal.    See  Harmless  Error,  1-10. 
Cross  assignments  of.     See  Practice  on  Appeal,  1. 
Separable  cause  of  action.     See  Practice  on  Appeal,  3. 
Curing  by   remittitur.     See  Practice  on  Appeal,  3. 
Admission  of  improper  evidence.    See  Practice  on  Appeal,  16-18. 
Omission  of  material  finding.     See  Practice  on  Appeal,  19. 
Invited  error  in  charge.    See  Practice  on  Appeal,  21.  I 

Escrow. 

Delivery  in,  of  conveyance.    See  Deeds,  1-4. 

Estates  of  Decedents. 

Inventory  admissible  against  heirs.     See  Evidence,  10. 
Declarations  of  decedent.     See  Evidence,  11. 

1.  Where  administration  of  an  estate  is  pending  in  the  County  Court  a  judg- 

ment against  the  executor  foreclosing  a  lien  for  taxes  on  real  property 
due  from  the  estate  can  not  be  enforced  by  sale  thereof  under  process 
from  the  court  rendering  such  judgment,  whether  a  State  or  a  Federal 
court.  Such  sale  is  void.  The  judgment  should  be  certified  to  the 
County  Court  where  administration  is  pending  for  classification  and 
enforcement.    Allen  v.  Reilly,  624. 

2.  The  agreement  of  the  executor  to  a  judgment  foreclosing  lien  for  taxes 

and  cutting  off  the  right  of  redemption  from  a  sale  made  by  process  of 
the  court  rendering  it  could  not  deprive  the  County  Court  in  which 
administration  was  pending  of  its  exclusive  jurisdiction  to  classify  and 
enforce  the  judgment  as  a  claim  against  the  estate,  where,  though  hav- 
ing power  to  sell  under  the  will,  he  was  not  an  independent  executor.    Id. 

3.  A  deceased  husband  by  his  will,  duly  probated,  devised  his  interest  in  the 

community  homestead  to  his  wife  during  her  life,  and  at  her  death  to 
be  equally  divided  between  the  children  of  their  body.  The  will  con- 
tained a  proviso  that  in  the  event  the  wife  married  again,  the  testator's 
interest  in  the  land  should  be  divided  between  their  children,  and  that 
the  wife  should  have  and  receive  a  child's  part  only  in  the  land;  the 
wife  never  married  again  and  continued  to  occupy  the  home;  six  chil- 
dren survived  the  husband;  one  of  them,  a  daughter,  married  and  died 
leaving  one  child  which  died  a  few  months  after  its  mother.  In  a  suit 
by  the  father  of  the  deceased  child  against  the  surviving  wife  and  other 
children  of  the  testator  to  ascertain  and  fix  definitely  his  interest  in 
the  land  and  for  partition,  held  the  suit  was  prematurely  brought,  and, 
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therefore,  properly  dismissed  by  the  trial  court.  McCommas  v.  Curtis, 
227. 

Estoppel. 

By  conduct  and  representations.    See  Homestead,  6*. 
Policy  avoided  by  additional  insurance.     See  Insurance,  Fire,  1. 
Receiving  purchase  money.     See   Married  Woman,  6. 
Accepting  benefit  of  contract.     See  Railways,  7. 

1.  One  purchasing  timber  known  to  have  been   cut  by  a  tenant  on  leased 

premises,  the  lease  contract  forbidding  him  to  sell  same,  was  bound  to 
inquire  as  to  the  tenant's  authority  to  sell.  The  lessor  was  not  estopped 
from  claiming  it,  in  the  absence  of  something  done  by  him  misleading 
the  purchaser.     Beard  v.  Qooch  d  Son,  70. 

2.  When  a  grantee  in  a  special  warranty  deed  actively  assists  in  effecting  a 

compromise  of  a  suit  against  his  grantor  for  the  land  conveyed  to  him, 
and  urges  his  grantor  to  agree  to  a  judgment  by  which  a  part  of  the 
land  is  lost,  he  will  be  estopped  from  claiming  that  the  act  of  the 
grantor  in  allowing  such  judgment  to  be  entered  was  a  breach  of  his 
warranty.    Sour  Lake  Co.  v.  Jackson,  141. 

3.  Where  a  person  has  acted  or  refrained  from  acting  in  a  particular  manner 

upon  the  request  or  advice  of  another,  the  latter  is  estopped  to  take 
any  position  inconsistent  with  his  own  request  or  advice  to  the  prejudice 
of  the  person  so  induced  to  act.    Id. 

4.  One  who  places  another  in  the  exclusive  possession  of  a  stock  of  mer- 

chandise and  permits  him  to  hold  himself  out  to  the  world  as  the  owner 
thereof  and  to  conduct  the  business  and  deal  with  the  goods  as  if  they 
were  his  own,  can  not,  by  proving  the  real  ownership  of  the  goods, 
defeat  a  mortgage  taken  thereon  by  one  who  in  good  faith  believed  the 
person  in  possession  to  be  the  real  owner;  nor  can  such  person  so 
defeat  a  claim  and  lien  for  rent  of -the  storehouse  in  which  the  business 
was  conducted.    B.  F.  Avery  &  Son  v.  Collins,  313. 

5.  When  a  conveyance  is  made  with  the  understanding  between  the  grantor 

and  grantee  that  it  should  not  affect  the  real  title  to  the  property  as 
it  stood  before  the  conveyance,  and  no  consideration  is  paid,  the  grantee 
can  not  set  up  estoppel  against  the  grantor  by  reason  of  the  conveyance. 
And  so  as  to  purchasers  from  the  grantee  with  knowledge  of  the  facts. 
Snouffer  v.  Beisig,  82. 

6.  In  the  absence  of  evidence  tending  to  show  that  the  equitable  owner  of 

land  knew  that  the  title  to  certain  property,  which  had  been  bought 
with  her  separate  funds,  was  in  the  name  of  a  certain  merchant  and 
not  in  her  own  name,  or  that  said  merchant  was  using  the  same  as  a 
basis  of  credit;  and  in  the  absence  of  evidence  that  any  credit  had  in 
fact  been  extended  to  said  merchant  by  reason  of  his  apparent  owner- 
ship of  said  land,  it  was  reversible  error  for  the  trial  court  to  permit 
the  introduction  in  evidence  of  a  statement  by  said  merchant  of  his 
assets,  including  the  land  in  controversy,  as  a  basis  of  credit  and  in 
submitting  to  the  jury  the  issue  of  estoppel  as  against  the  equitable 
owner.     Stone  v.  Stitt,  492. 

7.  Where  the  holder  of  the  legal  title  to  land  conveys  the  same  to  the  equi- 

table owner  in  compliance  with  his  promise  so  to  do,  before  the  creditors 
of  the  former  acquire  any  lien  upon  or  interest  in  the  land,  such  cred- 
itors can  not  set  aside  the  conveyance  in  the  absence  of  acts  and  facts 
which  would  estop  the  equitable  owner.    Id. 

Evidence. 

Of  purchaser  willing  to  take  land.     See  Agency,  6. 

Showing  how  witness  would  answer  question.     See  Bill  of  Exception,  1. 

Pecuniary  and  social  standing  of  defendant.     See  Breach  of  Promise  to 

Marry,  8. 
Of  custom  to  bed  stock  cars.     See  Carriers  of  Goods,  8. 
Of  circumstances  bearing  on  construction  of  contract.     See   Contract,  8; 

Deeds,  6. 
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Showing  intention  of  parties.     See  Deeds,  7. 
Showing  trust  by  parol.     See  Deeds,  9. 
Adopting  common  law  rules  of  evidence.     See  Elections,  2. 
Statement  made  as  basis  of  credit.     See  Estoppel,  6. 
Errors  not  ground  for  reversal.     See  Harmless  Error,  1,  7,  10. 
Burden  of  proof  of  innocent  purchase.     See  Innocent  Purchaser,  5. 
Proof  of  unsound  mind.     See  Mental  Capacity,  1. 
Variance  from  allegations.     See  Pleading,  10. 
Showing  objection  made  to  evidence.     See  Practice  on  Appeal,  H, 
Other  testimony  of  same  character.     See  Practice  on  Appeal,  IB. 
On  trial  before  judge.     See  Practice  on  Appeal,  11,  18. 
To  show  ownership  of  property  levied  on.     See  Sequestration,  1. 
Varying  writing  by  parol.     See  Statute  of  Frauds,  2,  3;  Written  Instru- 
ment, 1,  2. 

1.  A  plaintiff  who  is  neither  a  merchant  nor  trader  must  prove  affirmatively 

an  allegation  that  his  credit  was  injured  or  lost  by  reason  of  an  arrest 
on  a  charge  of  swindling.     Western  Rati.  Bank  v.  White,  375. 

2.  The  courts  will  take  judicial  cognizance  of  the  provisions  of  a  city  char- 

ter, although  granted  by  a  special  Act  of  the  Legislature,  when  it  is  so 
provided  in  the  Act.  United  States  Fidelity  &  Guar.  Co.  v.  Critten- 
den, 283. 

3.  While  a  court  may  judicially  know  that  hay  is  inflammable,  it  can  not 

judicially  know  that  bundles  of  hay,  temporarily  left  upon  the  gallery 
of  a  building  and  which  were  in  no  manner  responsible  for  the  fire 
which  destroyed  the  building,  increased  the  hazard  of  the  insurance. 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Swift,  78. 

4.  When  the  contents  of  a  telegram  are  not  directly  in  issue,  but  are  merely 

collateral  to  the  main  issue,  secondary  evidence  of  the  contents  is  ad- 
missible.    Dalhart  Real  Est.  Agency  v.  Le  Master,  579. 

5.  In  a  contest  between  a  mortgagee  and  a  landlord  as  to  the  right  to  prop- 

erty of  a  tenant,  a  letter  written  by  the  landlord  to  a  third  party  for 
the  purpose  and  with  the  intention  of  its  being  used  to  induce  the 
mortgagee  to  make  a  loan  to  and  secure  a  mortgage  from  said  third 
party  on  the  property  in  controversy  which  was  afterwards  sold  by  said 
third  party  to  the  tenant,  and  which  was  in  fact  so  used,  is  admissible 
in  evidence  against  the  landlord  who  subsequently  acquired  his  lien. 
The  fact  that  the  letter  was  not  addressed  directly  to  the  mortgagee 
was  immaterial.     Orange  County  Irr.  Co.  v.  Orange  Natl.  Bank,  19. 

6.  The  payment  of  illegal  costs  in  a  settlement  .for  delinquent  taxes  may  be 

proved  by  parol.  The  tax  receipts  and  tax  records  are  not  the  best 
evidence.     Typer  &  Knudson  v. /Tom,  288. 

7.  A  duly  authenticated   redemption  certificate  from  the  office  of  the  State 

Comptroller  is  admissible  in  evidence  for  the  purpose  of  proving  the 
amount  of  costs  paid  in  settlement  of  delinquent  taxes,  as  against  the 
objections  that  it  was  secondary  evidence,  and  not  shown  to  have  been 
signed  by  the  local  tax  collector,  defendant  in  the  suit;  that  the  costs 
collected  were  not  itemized  in  the  certificate,  and  that  the  same  were 
not  specifically  alleged  in  the  petition.     Id. 

8.  Official  tax  receipt  stubs  found  in  the  office  of  a  tax  collector  and  which 

were  prepared  under  his  direction,  are  competent  evidence  for  the  pur- 
pose of  showing  the  amount  of  costs  collected  from  the  person  to  whom 
the  receipt  was  given.     Id. 

9.  The  ex   parte   statements  of  a  bankrupt  before  a   referee   in  bankruptcy 

are  not  admissible  in  evidence  against  one  claiming  title  to  a  part  of 
the  bankrupt  estate.     Stone  v.  Stitt,  492. 

10.  The  inventory  and  appraisement  of  an  estate  was  admissible  against  the 

heirs.  It  was  not  necessary  that  it  be  approved  by  them.  Smalley  i>. 
Paine,  53. 

11.  The  husband,  formally  joined  as  a  party  to  his  wife's  suit  for  recovery  of 

her  inherited  separate  property,  can  not  testify  to  declarations  made  by 
a  decedent  (Rev.  Stats.,  art   2302).    Id. 

12.  A  live  stock  journal  (in  this  case,  the  "Fort  Worth  Live  Stock  Reporter") 
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is  admissible  in  evidence  for  the  purpose  of  proving  the  live  stock 
market  on  certain  dates,  when  accompanied  by  testimony  that  the  pub- 
lication was  issued  daily,  was  a  credible  journal,  gave  daily  reports  of 
sales  of  live  stock  on  the  market  in  Fort  Worth,  had  been  so  published 
for  many  years,  and  was  relied  on  by  stockmen  and  cattle  shippers  in 
general  as  giving  correct  and  reliable  reports.  Texas  do  P.  Ry.  Co.  v. 
Isenhoxcer,  223. 

13.  The  issue  being  whether  a  railroad  company  had  contracted  to  keep  and 

maintain  its  shops  and  other  buildings  at  a  certain  town  in  consider- 
ation of  the  town  granting  it  a  right  of  way  over  its  streets  and  alleys, 
testimony  as  to  the  statements  of  the  president,  vice-president,  chief 
executive  officer,  general  attorney  and  one  of  its  directors,  concerning 
the  erection  of  said  structures  and  improvements  in  the  town  and  the 
company's  intention  with  respect  thereto,  was  competent  and  relevant 
evidence.    Kansas  City,  M,  &  0.  Ry.  Co.  of  T.  v.  City  of  Sweetwater,  242. 

14.  In  a  suit  for  damages  for  personal  injuries,  testimony  of  three  physicians 

as  to  the  flinching  and  wincing  and  the  exclamations  and  complaints  of 
pain  by  plaintiff  while  undergoing  a  physical  examination,  reviewed  and 
held  admissible;  and  this,  though  two  of  the  physicians  were  employed 
by  plaintiff  after  the  suit  was  filed  for  the  sole  purpose  of  obtaining 
information  upon  which  to  base  expert  testimony  in  his  favor.  Fort 
Worth  &  D.  C.  Ry.  Co.  v.  Hays,  309. 

15.  Exclamations,  shrinkings  and  other  expressions  of  a  party  which  appear 

to  be  the  instinctive  or  spontaneous  betrayal  of  pain,  are  admissible  in 
evidence  upon  an  issue  of  personal  injury.  And  the  fact  that  such 
expressions  of  pain  occurred  during  a  physical  examination  instituted 
by  the  plaintiff  for  the  purpose  of  obtaining  testimony  to  be  used  in  a 
damage  suit,  would  not  render  it  inadmissible.    Id. 

16.  Incompetent  evidence,  when  admitted  without  objection,  may  be  considered 

in  passing  upon  the  issue  which  it  tends  to  prove.     Snouffer  v.  Heisig,  82. 

17.  To  prove  negligence  in  the  transmission  and  delivery  of  a  telegram  it  is 

competent  for  the  sender,  although  not  an  expert  in  telegraphy,  to 
testify  that  he  had  previously  sent  many  telegrams  between  the  same 
points  and  that  they  had  been  quickly  delivered.  Western  U.  Tel.  Co. 
v.  Henderson,  467. 

18.  On  the  issue  of  waiver  by  the  landlord  of  his  lien  on  crops  raised  by  the 

tenant  by  consenting  that  the  latter  sell  the  cotton  raised,  he  agreeing 
to  deposit  the  landlord's  part  to  his  credit  in  bank,  but  not  doing  so, 
and  the  proof  conflicting  as  to  such  consent  being  given,  the  defendant 
purchaser  should  have  been  permitted  to  show  other  sales  of  cotton  by 
the  tenant  with  deposit  to  the  landlord's  credit  of  his  proportion  of  the 
proceeds  and  the  landlord's  acceptance  of  same,  though  such  other  sales 
were  made  after  that  of  the  cotton  in  question  and  after  suit  begun  by 
the  landlord  to  enforce  his  lien  against  it.  Such  evidence  tended  to 
support  the  purchaser's  claim  of  waiver  of  the  lien  by  consent  of  the 
landlord  to  the  sale.     Melasky  v.  Jarrell,  337. 

19.  Testimony  of  a  grantor  in  a  deed  of  trust  as  to  his  or  her  understanding 

of  the  intention  or  purpose  of  the  instrument  is  incompetent  in  the 
absence  of  evidence  that  the  beneficiary  was  in  any  manner  responsible 
for  a  misunderstanding  of  the  legal  effect  of  the  same.  And  so  as  to 
the  understanding  of  the  grantor  that  other  persons  were  to  join  in  the 
execution  of  the  same.     Irion  v.  Yell,  523. 

20.  When  the  objection  to  testimony  which  is  competent  in  part,  embraces  the 

whole  of  the  testimony,  the  objection  is  properly  overruled.  This  rule 
applied  to  the  testimony  of  a  witness  as  to  the  mental  condition  of  her 
husband  at  the  time  he  made  his  will,  and  as  to  a  number  of  letters 
written  by  him  to  her.     Lanham  v.  Lanham,  431. 

21.  In  a  contest  over  the  probate  of  a  will  on  the  ground  that  the  testator 

was  laboring  under  an  insane  delusion  as  to  the  affection  of  his  wife, 
the  issue  being:  Was  or  was  not  the  testator  at  the  time  he  executed 
the  instrument  laboring  under  an  insane  delusion  in  regard  to  his  wife 
which  caused  him  to  ignore  his  obligation  to  make  provision  for  her  in 
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the  will,  certain  letters  written  by  the  husband  to  the  wife,  in  which 
he  questioned  the  sincerity  of  her  professed  affection  for  him,  held  to 
be  confidential  communications  between  husband  and  wife,  and  therefore 
incompetent  evidence.    Id. 

22.  The  reasonableness  or  unreasonableness,  in  view  of  the  circumstances  sur- 

rounding him,  of  the  disposition  made  by  a  testator  of  his  property,  is 
a  matter  a  jury  might  consider  in  determining  a  question  as  to  the 
mental  capacity  of  the  testator.  Hence,  in  a  contest  by  a  wife  over  the 
probate  of  her  husband's  will  on  the  ground  that  he  was  laboring  at 
the  time  he  made  the  will  under  an  insane  del  union  that  she  did  not 
love  him,  and  had  therefore  made  no  provision  whatever  for  her  in  the 
will,  testimony  as  to  the  loving  and  uncomplaining  care  and  nursing  of 
the  husband  by  the  wife  during  his  protracted  illness  would  be  com- 
petent and  relevant.    Id. 

23.  Testimony  as  to  the  mental  condition  of  a  testator  about  four  months 

after  the  writing  of  his  will  would  be  admissible  when  it  was  otherwise 
shown  that  his  mental  condition  was  the  same  at  the  time  referred  to 
a«  at  the  writing  of  the  will.    Id. 

24.  Upon  an  issue  as  to  the  mental  capacity  of  a  testator,  full  inquiry  is  per- 

mitted to  be  made  into  the  acts,  conduct  and  sayings  of  the*  testator 
within  such  scope  of  time  as  is  relevant  to  the  making  of  the  will.     Id. 

25.  The  mere  fact  that  a  witness  was  addicted  to  the  drink  habit  and  was 

accustomed  to  become  intoxicated  is  not  admissible  in  evidence  for  the 
purpose  of  testing  his  memory  as  to  facts  and  the  accuracy  of  his 
opinion  upon  the  question  of  sanity  or  insanity  of  a  testator.  It  would 
be  permissible,  however,  to  show  that  the  memory  or  judgment  of  the 
witness  had  become  impaired  as  a  result  of  such  habit,  or  that  he  was 
intoxicated  at  the  time  he  acquired  knowledge  of  the  facts  he  undertook 
to  testify  about.    Id. 

26.  The  issue  being  whether  or  not  cattle  had  shrunk  in  weight  and,  if  so, 

how  much,  it  was  not  error  to  admit  testimony  to  the  effect  that  the 
owners  of  the  cattle  had  fully  fed  them  for  some  time  before  starting 
with  them  to  the  place  of  delivery,  and  as  to  how  much  feed  and  water 
had  been  consumed  by  them  during  that  time.  Said  testimony  tended 
to  show  the  condition  the  cattle  were  in  and  the  probability  of  their 
losing  flesh  upon  being  held  in  a  poor  pasture  at  the  place  of  delivery; 
and  the  answers  of  the  witnesses  to  questions  on  that  issue  did  not 
involve  a  mixed  question  of  law  and  fact.     Cox  v.  Steed,  193. 

27.  The  failure  of  a  party  to  a   suit  to  answer  a   categorical   interrogatory 

bearing  upon  a  material  issue  in  the  case,  is  a  fact  which  may  be  shown 
to  the  jury  and  considered  by  them.    Levy  v.  Ooldsoll,  257. 

28.  An  objection  to  a  deposition  that  the  answers  are  not  responsive  to  the 

interrogatories,  goes  to  the  manner  and  form  of  taking,  and  must  be 
made  before  the  trial  commences  if  the  depositions  have  been  on  file  aa 
much  as  one  entire  day;  therefore,  unless  a  record  on  appeal  shows 
affirmatively  that  such  was  not  the  case,  an  assignment  of  error  based 
upon  the  action  of  the  court  in  overruling  such  objection  can  not  be 
sustained.    Beaty  v.  Yell,  628. 

29.  A  prior  statement  in  writing  by  a  witness,  admittedly  made  by  him,  is 

admissible  in  evidence  to  rebut  his  testimony  on  the  trial  to  the  con- 
trary effect;  and  this,  though  the  testimony  is  not  directly  in  conflict 
with  the  statement  but  tends  strongly  in  that  direction.    Id. 

30.  An  objection  to  an  answer  as  a  whole  is  properly  overruled  when  a  part 

of  the  answer  is  competent  testimony.     Rule  applied.    Id. 

31.  The   issue  being  whether  or  not  a  plaintiff  in  trespass  to  try  title  had 

actually  resided  upon  and  occupied  during  certain  years  land  purchased 
from  the  State,  as  required  by  law,  tax  receipts  showing  the  pavment 
by  plaintiff  of  the  taxes  for  said  years  would  be  irrelevant  and  imma- 
terial.    Id. 

32.  In  a  suit  for  damages  for  personal  injuries  it  is  not  error  to  permit  the 

plaintiff  to  exhibit  his  injuries  to  the  jury.  Chicago,  R.  I.  &  P.  Ry.  Co. 
v.  DeBord,  302. 

33.  Plaintiff,  who   had  made   a  former  written   statement  differing  from   his 
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testimony  on  the  trial,  could  not  be  required  to  state,  on  cross-examina- 
tion, whether,  such  statement  was  more  apt  to  be  correct  than  his  testi- 
mony. The  question  called  for  a  mere  conclusion  of  the  witness.  Fori 
Worth  d  R.  0.  Ry.  Co.  v.  Conner,  267. 

34.  A  witness  who  saw  plaintiff  after  his  alleged  injury  may  testify  that  he 

then  appeared  to  be  suffering  pain.    Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Wafer,  74. 

35.  It   is  not  necessary  that   a  witness  be   a   real   estate  expert  in  order  to 

qualify  him  to  testify  as  to  depreciation  in  the  value  of  property  caused 
by  the  construction  of  railroad  tracks,  switches,  etc.,  nearby.  It  is 
sufficient  if  the  witness  has  had  experience  with  real  estate  in  the 
neighborhood  and  is  familiar  with  the  values.  International  d  O.  N, 
R.  Co.  v.  Bell,  117. 

36.  A  plaintiff  having  testified  that  she  could  not  separate  the  damage  to  her 

property  (by  the  construction  of  a  railroad  in  an  adjacent  street)  from 
the  value  of  the  property,  it  was  not  reversible  error  for  the  court  to 
refuse  to  compel  her  to  answer  what  she  would  take  lor  said  property 
at  the  time  of  the  trial,  although  she  had  previously  testified  as  to  the 
damage  to  the  property.     Id. 

37.  Before  experiments,  comparisons  and  other  instances  and  occurrences  are 

admitted  in  evidence  it  should  be  made  to  appear  that  the  conditions 
and  circumstances  were  identical,  or  at  least  so  similar  that  the  pro- 
posed evidence  will  reasonably  tend  to  establish  the  truth  as  to  the 
subject  of  inquiry.     Bill  v.  Eanan  d  Son,   191. 

38.  The  controversy  being  as  to  the  character  of  a  certain  lot  of  shoes  sold 

by  plaintiff  to  the  defendant,  it  was  reversible  error  to  permit  the 
plaintiff  to  testify  that  he  had  sold  a  lot  of  shoes  of  the  same  grade 
as  those  in  controversy  to  another  merchant  and  that  no  complaint  had 
been  made  as  to  the  grade  or  character  of  the  shoes.    Id. 

39.  The  issue  being  whether  or  not  a  certain  property  was  damaged  by  the 

construction  and  operation  of  a  railroad  nearby,  an  estimate  based  upon 
the  effect  of  the  road  upon  other  property  nearby  but  of  a  different 
character,  would  not  be  competent  evidence.  Trinity  d  B.  V.  Ry.  Co.  v. 
Johnson,  605. 

40.  The  opinion  of  a  witness  as  to  the  depreciation  of  property  by  the  con- 

struction of  a  nearby  nuisance,  involves  a  mixed  question  of  law  and 
fact,  and  is,  therefore,  incompetent  testimony.    Id.  ' 

41.  By  cross-examining  a   witness   and  causing   him  to  repeat  testimony   ob- 

jected to  on  direct  examination,  a  party  waives  his  objection  thereto.    Id. 

42.  On  cross-examination  of  a  medical  expert  counsel  should  be  permitted  to 

use  extracts  from  medical  books,  not  for  the  purpose  of  making  their 
statements  evidence,  but  to  test  the  qualifications  of  the  witness  and 
weight  to  be  given  to  his  testimony.  Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Dooley, 
345. 

43.  Plaintiff  having  testified  that  he  had  been  neglected  by  the  physicians  in 

a  railroad  hospital  several  yeare  before,  and  such  physicians  having  no 
recollection  of  his  case  or  treatment,  it  was  permissible  for  defendant 
to  show  that  their  custom  was  to  give  prompt,  careful  and  proper 
attention  to  patients.    Id. 

44.  Plaintiff,  a  brakeman,  having  testified  that  by  a  collision  of  trains  he  was 

violently  thrown  from  the  coach  platform  some  distance  inside  the  car, 
it  was  permissible  as  part  of  the  res  gestae  for  defendant  to  show  the 
effect  of  the  collision  on  passengers  in  such  coach  and  that  no  one  else 
was  injured  there.     Id. 

45.  Plaintiff  not  being  entitled  to  recover  as  damages  the  fees  paid  to  experts 

to  obtain  their  evidence,  the  opinion  of  such  expert  as  to  the  reasonable- 
ness of  the  fee  which  he  charged  plaintiff  was  immaterial,  and  should 
have  been  excluded  on  objection.     Id. 

46.  A  witness  who  testified  that  he  was  not  an  expert  in  automobile  values; 

that  he  was  not  engaged  in  buying  or  selling  said  machines;  that  he 
could  not  say  how  much  the  market  value  of  the  automobile  in  question 
was  affected  by  the  damage  to  it  during  transportation,  would  not  be 
qualified  to  testify  that  the  market  value  of  the  said  machine  was  not 
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materially  affected  by  certain  injuries  received  during  transportation. 
Houston  d  T.  C.  Ry.  Co.  v.  harden,  CIO. 
47.  The  question  being  how  much  a  certain  lot  of  cattle  had  shrunk  in  weight 
by  being  held  a  certain  length  of  time  on  insufficient  feed,  and  the 
plaintiffs  having  testified  as  to  the  average  weight  of  their  cattle  when 
delivered  and  that  they  were  from  Ave  to  eeven  years  old  and  very 
large  in  size,  it  was  error  to  permit  them  to  introduce  the  testimony 
of  another  cattle  owner  that  he  had  delivered  to  defendants  a  certain 
number  of  four-year-old  steers  which  averaged  much  more  in  weight, 
there  being  nothing  in  the  evidence  to  indicate  that  the  size,  age  and 
weight  of  the  witness*  cattle  would  have  any  bearing  upon  the  shrink- 
age of  plaintiffs'  cattle.  Evidence  of  experiments  or  by  comparison 
should  not  be  admitted  unless  it  is  first  shown  that  the  conditions  are 
similar.     Cox  v.  Steed,  193. 

Exchange  of  Land. 

Fraudulent  representations  in.    See  Damages,  4;  Vendor  and  Purchaser,  Jf-J. 

Execution. 

Causal  connection  between  levy  and  damage.    See  Trespass,  2. 

Execution  Sale. 

Of  exempt  property.    See  Damages,  7,  8. 

Notice  that  defendant  was  naked  trustee.     See  Notice,  2. 

Causal  connection  with  damages.     See  Trespass,  2. 

1.  It  will  be  presumed  that  an  irregularity  in  a  sheriff's  sale  under  execu- 

tion which  was  calculated  to  cause  the  property  to  sell  for  an  inadequate 
price  (in  this  case,  a  failure  to  mail  to  the  defendant  in  execution  a 
notice  of  the  levy  and  intended  sale)  did  in  fact  have  that  effect,  and 
the  burden  is  on  the  purchaser  at  such  sale  to  prove  the  contrary. 
Charge  considered  and  approved.     Snauffer  v.  Heisig,  81. 

2.  Where   the  defendant  in  execution  is  without  fault  and  moves  promptly 

to  set  aside  the  sale,  tendering  to  the  purchaser  the  money  paid  by  him 
for  the  land,  and  proves  a  gross  inadequacy  of  price,  coupled  with  irreg- 
ularities or  other  circumstances  calculated  to  produce  inadequacy  of 
price,  he  is  entitled  to  have  the  sale  Bet  aside,  unless  it  is  made  to 
appear  that  in  fact  the  alleged  irregularities  or  other  circumstances  did 
not  conduce  to  the  inadequacy.     Id. 

3.  Evidence  considered  and  held  to  show  conclusively  that  the  failure  of  the 

sheriff  to  mail  to  the  defendant  in  execution  the  statutory  notice  of  the 
intended  sale  of  her  property,  was  the  sole  cause  of  the  property  selling 
for  an  inadequate  price,  and  it  was  therefore  error  for  the  trial  court 
to  submit  that  issue  to  the  jury.     Id. 

4.  Knowledge  by  a  defendant  that  a  judgment  existed  against  him  and  would 

be  enforced  by  a  sale  of  property  if  it  was  not  paid,  is  not  equivalent 
to  the  notice  required  by  statute  to  the  defendant  in  the  execution  that 
his  property  was  actually  advertised  for  sale.     Id. 

5.  An  agreement  between  several  persons  to  buy  certain  property  at  execu- 

tion sale  for  their  joint  account  and  that  one  of  their  number  would 
do  the  bidding  would  not  invalidate  the  sale  when  it  is  not  made  to 
appear  that  the  purpose  of  the  agreement  was  to  suppress  competition 
at  the  sale.     Id. 

Executors. 

Right  to  be  sued  in  county  of  administration.    See  Plea  of  Privilege,  1. 

Exemplary  Damages. 

For  failure  to  furnish  cars.    See  Damages,  1. 

Exemptions. 

Execution  sale  "of  exempt  property.     See  Damages,  7,  8. 
Homestead  of  family.     See  Homestead,  1-8, 
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Expert. 

Testifying  to  exclamations  of  pain.     See  Evidence,  H,  15, 

In  telegraphy.     See  Evidence,  17. 

Opinion  of  non-expert.     See  Evidence,  So,  46. 

Using  extracts  from  medical  books.     See  Evidence,  42. 

Fees  paid  to  expert  for  testimony.     See  Evidence,  45, 

Failure  of  Consideration. 

Services  not  rendered.     See  Deed,  10, 

False  Imprisonment.- 

x    Ratification  of  arrest.     See  Arrest,  1, 
Dishonoring  check.     See  Pleading,  10. 

1.  Plaintiff  had  $400  on  deposit  in  a  bank  in  T  County  and  drew  his  check 
for  that  amount  on  said  bank,  and  forwarded  it  for  collection  through 
a  bank  in  H  County;  the  bank  in  H  County  forwarded  it  to  its  corre- 
spondent in  D  County  for  collection;  by  some  mistake  in  its  bookkeeping 
the  books  of  the  bank  in  T  County  showed  only  $287  to  the  credit  of 
plaintiff,  and  when  his  check  was  presented  payment  was  refused  on 
that  ground;  the  bank  in  H  County  was  erroneously  informed  by  its 
correspondent  bank  in  D  County  that  the  check  had  been  paid,  and  the 
bank  in  H  County  thereupon  paid  the  $400  to  plaintiff,  who  went  to  a 
neighboring  county  on  business;  when  the  bank  in  H  County  learned 
that  the  check  had  not  in  fact  been  paid  it  caused  plaintiff  to  be 
arrested  in  the  county  to  which  he  had  gone;  immediately  after  and 
while  under  arrest  plaintiff  communicated  by  phone  with  the  bank  in 
T  County  and  asked  why  his  check  had  not  been  paid,  and  notified  it 
that  he  was  under  arrest  for  swindling  the  H  County  bank,  and  insisted 
that  his  check  was  wrongfully  dishonored;  in  about  one  and  a  half 
hours  the  bank  in  T  County  discovered  its  mistake  and  phoned  to  that 
effect  to  the  officer  having  plaintiff  in  charge  and  also  to  the  bank  in 
H  County,  whereupon  the  plaintiff  was  released.  Held,  because  the 
defendant  bank  in  T  County  neither  caused  nor  instigated  the  arrest 
of  the  plaintiff,  and  because  his  arrest  could  not  have  reasonably  been 
anticipated  as  a  proximate  result  of  its  negligence  in  bookkeeping,  the 
T  County  bank  was  not  liable  for  the  damages  suffered  by  plaintiff  by 
reason  of  his  arrest,  and  the  court  erred  in  refusing  a  peremptory  in- 
struction to  that  effect.     Western  Natl.  Bank  v.  White,  375. 

Family. 

Dissolution  of.    See  Homestead,  2. 

Variance  from   pleading.     See   Homestead,  3. 

Widow  and  grandchild.     See  Homestead,  4. 

Fees  of  Office. 

1.  Under  the  provisions  of  article  2460,  Revised  Statutes,  a  sheriff  or  con- 
stable is  not  entitled  to  any  commissions  on  money  paid  directly  by  a 
judgment  debtor  to  the  judgment  creditor  in  satisfaction  of  the  judg- 
ment, even  though  a  levy  had  been  made  and  the  property  advertised 
for  sale  at  the  time  of  the  settlement.  He  is  only  entitled  to  commis- 
sions on  money  actually  collected  by  him.    Lee  v.  Broocks,  591. 

Fellow  Servants. 

Constructing  defective  scaffold.     See  Master  and  Servant,  9,  10,  11, 

Filing. 

Itemized  account  of  claim.    See  Mechanic's  Lien,  1. 

Final  Judgment. 

Omitting  name  of  one  plaintiff.     See  Judgment,  8. 
Abstract  of  judgment  not  final.     See  Judgment  Lien,  S,  4' 
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Findings. 

Omission  of  material  fact.     See  Practice  on  Appeal,  19. 
Presumption  of.     See  special  Issues,  1. 
Basis  of  judgment.     See  Verdict,  1,  2. 

1.  The  purpose  of  findings  of  facts  by  a  trial  court  is  not  to  present  the 

evidence,  but  the  court's  conclusions  as  the  result  of  the  entire  evidence, 
and  such  findings  may  embrace  such  reasonable  inferences  of  fact  as 
are  fairly  deducible  from  the  evidence.  Minor  v.  St.  John's  V.  O.  L.  of 
F.  rf  A.  A.  Y.  M.  of  V.  S.  of  y.  A.  of  T.,  100. 

2.  Where  the  evidence  brought  up  by  statement  of  facts  shows  that  no  other 

judgment  than  the  one  rendered  could  have  been  proper,  that  judgment 
should  be  sustained,  it  being  unnecessary  in  such  case  for  appellee  to 
attack  by  cross-assignments  of  error  the  findings  of  the  trial  court  which, 
as  appellant  claims,  require  a  different  judgment.    Smalley  v.  Paine,  53. 

Fire, 

Judicial  knowledge  that  hay  is  inflammable.    See  Evidence,  S. 
Tenant  opening  party  wall.     See  Landlord  and  Tenant,  4- 
Escaping  from  locomotive  engine.    See  Negligence,  J 3-1 8. 
Increase  of  risk.     See  Nuisance,  4. 

Fixtures. 

1.  A  chattel  mortgage  may  exist  upon  telephone  apparatuses  when  the  same 
are  fastened  to  the  floor,  ceiling  and  walls  with  bolts  and  screws  and 
may  be  removed  without  injury  to  the  building.  And  so,  when  the 
apparatuses  are  treated  by  the  parties  as  chattels  and  a  lien  reserved  in 
the  contract  of  sale.  Panhandle  Tel.  &  Tel.  Co.  v.  Kellogg  Switchboard 
&  Supply  Co.,  402. 

Foreclosure. 

Of  tax  lien.     See  Estates  of  Decedents,  1,  2. 
On  husband's  interest.    See  Homestead,  6. 

Foreign  Corporation. 

Right  to  sue.  See  Corp  ations,  2. 
1.  Where  it  does  not  appear  on  the  face  of  the  petition  that  a  plaintiff  for- 
eign corporation  had  no  permit  to  do  business  in  this  State,  the  ques- 
tion can  not  be  raised  by  exception;  in  such  case  the  question  could 
only  be  raised  by  plea,  and  the  plea  must  be  supported  by  proof.  Pan- 
handle Tel.  d  Tel.  Co.  v.  Kellogg  Switchboard  <£  Supply  Co.,  402. 

Foreign  Judgment. 

Action  upon.    See  Judgment,  10. 

Foreman. 

Negligent  act  of.    See  Master  and  Servant,  1,  2,  5. 

Forfeiture. 

By  Commissioner  of  Land  Office.    See  School  Land,  2. 

Fraternal  Societies. 

Powers  of  grand  and  subordinate  lodge.     See  Masonic  Lodge,  1,  2. 

1.  While  the  courts  will  not  undertake  to  direct  or  control  fraternal  socie- 

ties in  the  matter  of  discipline  or  internal  policy,  they  will  entertain 
jurisdiction  and  afford  relief  when  some  valuable  or  property  right  is 
involved.    Lone  Star  Lodge,  K.  &  L.  of  H.,  v.  Cole,  500. 

2.  In  an  injunction  suit  between  members  of  a  fraternal  society,  the  ques- 

tion being  whether  or  not  any  property  rights  of  the  plaintiffs  were 
affected  by  the  suspension  of  their  lodge,  and  if  not,  was  notice  to  the 
lodge  or  some  member  thereof  prior  to  the  issuance  of  the  order  of  sua- 
.pension  by  the  supreme  lodge,  essential  to  the  validity  of  said  order, 
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pleadings  considered  and  held  insufficient  to  warrant  the  interposition 
of  the  courts.    Id. 

3.  The  possession  of  the  paraphernalia  used  in  the  ritual  and  secret  work  of 

a  lodge  is  not  such  a  property  right  as  will  warrant  the  courts  in 
taking  cognizance  of  a  controversy  between  members  of  a  lodge  con- 
cerning the  same  when  it  appears  that  the  title  to  the  paraphernalia  is 
vested  in  a  supreme  lodge  and  the  members  of  the  local  lodge  have  only 
a  right  to  use   the   same.     Id. 

4.  The  constitution  and  laws  of  a  fraternal  society  provided  that  a  subor- 

dinate lodge  might  be  dissolved  by  the  supreme  lodge  for  improper  con- 
duct. The  term  "improper  conduct"  was  not  defined  by  the  laws  of 
the  society.  Held,  there  likewise  being  no  definition  of  said  term  by 
the  laws  of  this  State,  its  meaning  and  scope  should  be  left  to  the 
determination  of  the  society  itself.     Id. 

5.  When  it  appears  that  the  validity  of  benefit  certificates  issued  by  a  local 

lodge  of  a  fraternal  society  is  not  necessarily  affected  by  the  dissolution 
of  the  lodge  which  issued  them,  the  mere  fact  that  they  were  outstand- 
ing would  not  be  sufficient  cause  for  invoking  the  equity  powers  of  the 
courts  to  prevent  the  dissolution  of  the  lodge.    Id. 

6.  Pleading  considered  and  held  insufficient  to  show  such  valuable  or  prop- 

erty rights  in  the  moral,  social  or  intellectual  privileges  possessed  by 
members  of  a  fraternal  order,  or  in  the  right  to  participate  in  the  con- 
trol and  management  of  the  affairs  of  the  order,  or  in  the  right  to 
receive  such  "sick  benefits"  as  the  lodge  might  prescribe,  as  would  justify 
the  courts  in  taking  cognizance  of  a  controversy  growing  out  of  a  dis- 
solution of  the  lodge.     Id. 

7.  The  property  right  in  a  fraternal  order  which  will  justify  the  courts  in 

taking  jurisdiction  and  granting  an  injunction,  must  be  some  distinct 
individual  right  under  a  contract  or  other  obligation  of  the  order  with 
a  member  as  such,  and  not  merely  a  right  incidental  to  membership.     Id. 

8.  If  the  courts  will  ever  entertain  jurisdiction  of  a  controversy  in  a  volun- 

tary society  where  no  property  rights  are  involved,  they  will  not  do  bo 
until  all  the  remedies  within  the  society  have  been  exhausted.    Id. 

Fraud. 

Secret  agreement  of  broker.     See  Agency,  5. 

In  exchange  of  land.     See  Damages,  Jf. 

Undertaking  to  keep  deposit.     See  Injunction,  3. 

Preventing  from  making  defense.     See  Judgment,  6. 

In  procuring  foreign  judgment.     See  Judgment,  10, 

Parties  to  action.     See  Sales,  3. 

Rescission  of  contract.  See  Vendor  and  Purchaser,  1,  2,  3. 
1.  As  between  a  debtor  and  creditor  no  title  passes  out  of  the  debtor  in  an 
attempted  sale  by  him  for  the  purpose  of  defrauding  the  creditor  when 
the  vendee  or  transferee  participates  in  the  attempted  fraud.  In  con- 
templation of  law  the  title  remains  in  the  debtor.  Barnett  &  Record 
Co.  v.  Fall,  391. 

Fraudulent  Conveyance. 

_  • 

Action  to  set  aside.    See  Sales,  3. 

Freight  Bates. 

Less  than  published  rate.    See  Carriers  of  Goods,  18. 

Fundamental  Error. 

Action  for  conversion  of  crop.     See  Conversion,  4- 

Contract  required  to  be  in  writing.     See  Statute  of  Frauds,  2. 

Furnishing  Cars. 

Discrimination  in.     See  Carriers  of  Goods,  1,  3. 

Damages  contemplated  on  failure.     See  Carriers  of  Goods,  2. 

Vol.  LXII  Civil-45. 
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Sufficiency  of  notice.     See  Carriers  of  Goods,  4. 
Duty  to  bed  stock  cars.     See  Carriers  of  Goods,  8. 
Exemplary  damages  for  failure.     See  Damages,  1, 

Garnishment. 

Title  passed  by  delivery  to  carrier.    See  Bales,  1. 
1.  The  answer  of  garnishee  should  include  effects  of  the  debtor  coming  into 
his  hands  between  the  date  when  the  writ  was  served  and  the  date  when 
his  answer  was  filed.    Barnett  d  Record  Co.  v.  Fall,  391. 

Gift. 

Under  mistake  of  rights.    See  Trust,  2. 

Governmental  Agency. 

Power  of  Legislature  over.    See  Counties,  1,  & 

Gross  Receipts. 

Definition  of  term.    See  Landlord  and  Tenant,  S. 

Harmless  Error. 

Splitting  cause  of  action.     See  Parties,  2. 

1.  Ail  error  on  the  part  of  the  court  in  overruling  an  objection  to  a  question 

seeking  to  elicit  improper  testimony  becomes  harmless  when  the  witness 
answers  that  he  does  not  know  of  the  fact  inquired  ahout.  Fisher  v. 
Barber,  35. 

2.  An  appellant  has  .no  cause  of  complaint  against  the  action  of  a  trial  court 

in  sustaining  an  exception  to  a  part  of  his  pleading  when  the  court 
afterwards  permits  him  to  introduce  evidence  on  the  issue  raieea1  by 
eaid  pleading.  Continental  Oil  d  Cotton  Co.  v.  E.  Van  Winkle  Gin  d 
Mach.  Works,  422. 

3.  When  a  plaintiff  is  allowed  to  prove  all  the  allegations  of  his  petition 

notwithstanding  the  court  sustained  exceptions  to  portions  thereof, 
sustaining  the  exceptions,  if  error  at  all,  would  be  harmless  error. 
Typer  d  Knudson  v.  Torn,  288. 

4.  Any  error  in  excluding  a  particular  statement  of  a  witness  is  rendered 

harmless  when  the  witness  practically  makes  the  same  statement  in 
other  portions  of  his  testimony.     Trinity  d  B.  V.  Ry.  Co.  v.  Johnson,  605. 

5.  The  admission  of  improper  testimony  is  not  cause  for  reversal  when,  in 

view  of  other  evidence  in  the  case  and  the  amount  of  the  verdict,  it  is 
evident  the  appellant  was  not  prejudiced  thereby.    Id. 

6.  The  refusal  of  the  trial   court  to  permit  a  defendant  to  testify  that  he 

executed  the  note  sued  upon  as  Burety  for  his  co-defendant,  if  error  at 
all  would  be  harmless  error  when  the  judgment  was  entered  against  said 
defendant  as  surety  and  not  as  principal.  Rider  v.  First  Natl.  Bank 
of  Pampa,  589. 

7.  The  admission  of  incompetent  testimony  over  objection  is  harmless  error 

when  the  fact  it  tends  to  prove  is  admitted  by  the  objecting  party. 
Orange  County  Irr.  Co.  v.  Orange  Natl.  Bank,  10. 

8.  The  defense  being  that  the  secretary  of  the  defendant  corporation  had  no 

authority  to  waive  a  lien  held  by  the  corporation,  the  exclusion  of  the 
by-laws,  when  offered  to  prove  that  fact,  becomes  harmless  error  when 
the  court  charges  the  jury  to  that  effect.     Id. 

9.  When   the  testimony  of  a  witness  is  as  to  a  fact  so  obviously  true  thnt 

proving  it  could  not  have  prejudiced  an  appellant,  the  admission  of  the 
testimony,  although  irrelevant  and  immaterial,  would  not  be  cause  for 
reversal.  Chicago,  R.  I.  d  G.  Ry.  Co.  v.  De  Bord.  302. 
10.  There  being  no  controversy  as  to  the  goods  shipped  by  the  plaintiff  to> 
the  defendant,  it  was  harmless  error  for  the  court  to  permit  the  plaintiff 
to  introduce  in  evidence  a  copy  instead  of  the  original  order  for  said 
goods,  although  the  original  was  in  the  possession  of  the  plaintiff  but 
ia  another  State.     Hill  v.  Hanan  d  Bon,  191. 
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Hearsay. 

Ex  parte  statement  of  bankrupt.     See  Evidence,  9. 
Declarations  of  servant.     See  Master  and  Servant,  4. 

Heirs. 

Inventory  as  evidence  against.     See  Evidence,  10. 
Consideration  of  conveyance  by  widow.     See  Husband  and  Wife,  7. 
Citation  against  unknown  heirs.    See  Judgment,  1,  2. 
Ratification  of  deed  by.     See  Trust,  3. 

Highways. 

Damages  by  raising  grade.    See  Railways,  2-5, 

Homestead. 

Contract  for  acquiring.     See  Married  Woman,  4* 
Lien  for  improvements  on.     See  Mechanic's  Lien,  12. 
Exposure  to  fire.    See  Nuisance,  4. 

1.  The  fact  that  a  husband  gave  to  his  wife  the  proceeds  of  a  sale  of  their 

home  in  another  State,  and  that  the  wife  after  the  death  of  her  hus- 
band invested  such  proceeds  in  a  residence  in  this  State,  would  not  of 
itself  be  sufficient  to  invest  the  residence  property  in  this  State  with 
such  homestead  character  as  would  exempt  it  from  sale  for  debts  of 
the  wife.     First  Natl.  Bank  of  Orange  v.  Sokolski,  324. 

2.  The  protection  of  the  homestead  from  forced  sale  for  deb.t  does  not  con- 

tinue after  the  family  has  ceased  to  exist;  in  a  case  where  the  home- 
stead was  acquired  by  a  surviving  spouse  after  the  severance  of  the 
marriage  relation.  As  to  such  person  the  right  depends  wholly  upon  the 
existence  of  a  "family"  within  the  meaning  of  that  term  as  used  in  the 
Constitution.    Id. 

3.  An  answer  that  defendant's  family  consisted  of  herself  and  four  of  her 

own  children,  naming  them,  would  not  support  proof  that  the  family 
consisted  of  defendant  and  a  grandchild.    Id. 

4.  Evidence  considered  as  to  the  relationship  of  a  widow  and  a  grandchild 

nine  years  of  age  of  whom  the  widow  had  had  exclusive  care  and  con- 
trol from  its  birth,  and  held  sufficient  to  support  a  finding  that  the 
widow  and  grandchild  constituted  a  family  within  the  meaning  of  the 
Constitution  exempting  the  homestead  of  a  family  from  forced  sale  of 
debt.  Id. 
6.  The  mere  fact  that  a  married  man  had  some  kind  of  business  in  a  town 
and  was  living  there  with  his  family  attending  to  it  at  the  time  of  his 
death,  would  not  necessarily  constitute  an  abandonment  of  his  rural 
homestead.     McCommas  v.  Curtis.  227. 

6.  Even  though  the  property  upon  which  a  mortgage  or  deed  of  trust  is  given 

be  the  homestead,  the  mortgagee  is  entitled  to  a  foreclosure  upon  the 
husband's  interest  in  the  same  after  the  death  of  the  wife  when  the 
husband,  by  his  conduct  and  representations  in  securing  the  loan,  is 
estopped  from  setting  up  the  fact  of  homestead.    Dearing  v.  Jordan^  107. 

7.  The  prohibition  against  a  partition  of  a  community  homestead,  contained 

in  section  52,  article  XVI,  of  the  Constitution,  and  in  articles  2057 
and  2062,  Revised  Statutes,  applies  only  to  the  heirs  of  the  deceased 
spouse,  and  not  to  those  who  claim  an  interest  in  the  homestead  through 
titles  acquired  otherwise  than  by  descent  from  the  deseased  spouse. 
Savings  &  Loan  Co.  v.  Bristoll,  387. 

8.  One  who  acquires  the  interest  of  a  surviving  wife  in  the  community  home- 

stead, whether  by  voluntary  sale  or  under  foreclosure  proceedings,  is 
entitled  to  partition  of  the  same  as  against  the  heirs  of  the  deceased 
husband;  and  this  right  can  not  be  affected  by  the  fact  that  the  sur- 
viving wife  has  subsequently  been  appointed  guardian  of  a  minor 
daughter  by  a  proper  court  and  as  such  guardian  authorized  to  occupy 
the  homestead  with  the  minor.    Id. 
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Husband  and  Wife. 

Action  for  divorce.     See  Divorce,  1,  2. 
Declarations  by  decedent.     See  Evidence,  11. 
Contract  by  wife.     See  Married  Woman,  1,  2,  8. 
Occupancy  by  wife.     See  School  Land,  8,  4,  5. 
Separate  property.     See   Wife's  Separate  Property,  1,  2. 

1.  The  husband  is  the  proper  party  to  bring  suit  upon  a  written  obligation 

given  to  his  wife.     Santa  Fe,  L.  E.  &  P.  Ld.  &  Tr.  Co.  v.  Cumley,  306. 

2.  A  conveyance  of  land  by  a  husband  to  his  wife  constitutes  the  land  a  part 

of  the  separate  estate  of  the  wife,  and  this  regardless  of  whether  the 
consideration  paid  for  the  land  was  separate  or  community  property. 
Bott  v.  Wright,  632. 

3.  A  husband  has  no  power,  merely  as  such,  to  bind  his  wife  by  a  contract 

to  convey  her  separate  estate.     Id. 

4.  The  mere  fact  that  a  married  woman  joins  her  husband  in  signing  a  deed 

to  her  separate  estate,  in  compliance  with  a  contract  previously  made 
by  her  husband  alone,  would  not  be  such  a  ratification  of  the  contract 
of  the  husband  as  would  support  an  action  against  the  wife  for  specific 
performance  of  the  contract,  in  the  event  the  deed  was  not  delivered.    Id. 

5.  Except  for  necessaries  for  herself  and  her  children,  or  for  the  benefit  of 

her  separate  estate,  a  married  woman  has  no  legal  capacity  to  make  a 
contract  either  directly  or  indirectly  through  her  husband,  for  the  future 
conveyance  of  her  separate  estate.    Id. 

6.  Where  a  married  woman  surrenders  to  her  husband  a  deed  to  her  separate 

property,  duly  signed  and  acknowledged  by  her,  to  be  by  him  delivered 
to  a  third  party,  authority  will  be  implied  in  the  husband  to  make  such 
reasonable  stipulations  concerning  the  delivery  of  the  deed  to  the  grantee 
as  would  not  be  violative  of  her  instructions  or  in  fraud  of  her  rights.  Id. 

7.  Where  the  widow  conveyed  an  undivided  half  interest  in  land,  the   sep- 

arate estate  of  her  deceased  husband  in  which  she  inherited  only  a  one- 
third  interest  for  life,  her  deed  passed  only  her  own  interest  and  the 
consideration  received  was  her  own  property,  not  that  of  the  heirs  or 
of  the  estate.     Smalley  v.  Paine,  52. 

8.  A  contract  between  husband  and  wife  for  a  separation  in  the  future  is 

void;  but  where  the  separation  has  already  taken  place  and  is  not 
brought  about  or  induced  thereby,  an  agreement  or  obligation  by  the 
husband  to  pay  the  wife  a  stipulated  amount  periodically  would  be 
valid  and  binding.     Levy  v.   Qoldsoll,  257. 

9.  The  issue  being  whether  or  not  a  husband  and  wife  had  actually  separated 

at  the  time  a  contract  of  separation  was  executed,  testimony  of  the 
wife  as  to  their  manner  of  living  considered  and  held  relevant  and 
material.     Id. 

10.  A  charge  that  by  the  phrase  "living  together  as  husband  and  wife"  was 

meant  the  dwelling  together  in  the  same  house,  eating  at  the  same 
table,  and  holding  themselves  out  to  the  world  and  conducting  them- 
selves towards  each  other  as  husband  and  wife,  held  a  correct  definition 
of  the  phrase.     Id. 

11.  A  bond  in  a  certain  amount,  secured  by  pledge  of  real  and  personal  prop- 

erty, conditioned  that  the  husband  would  thereafter  pay  to  his  wife  a 
certain  amount  weekly  according  to  the  terms  of  a  contract  of  separa- 
tion, considered  and  held,  when  construed  in  the  light  of  the  facts  and 
circumstances,  to  evidence  an  intention  bv  the  parties  that  the  amount 
named  in  the  bond  was  to  be  treated  as  liquidated  damages  and  not  as 
a  penalty  in  case  of  a  breach  of  the  bond.  Hence,  upon  breach  of  the 
bond  by  the  husband,  the  wife  was  entitled  to  recover  the  entire  amount 
of  the  bond,  less  such  sums  as  had  been  paid  before  the  breach.    Id. 

12.  A  deed  to  a  wife  contained  no  recital  which  would  indicate  or  give  notice 

that  the  land  was  intended  to  be  the  wife's  separate  property;  the 
husband  and  wife  were  subsequently  divorced  but  there  was  no  par- 
tition of  the  property;  the  husband  sold  the  land  to  one  who  had  no 
actual  notice  of  the  decree  of  divorce.  Held,  the  deed  to  the  wife  vested 
the  legal  title  to  the  land  in  her;  the  purchaser  from  the  husband  could 
not  claim  to  be  an  innocent  purchaser  of  the  entire  estate  in  the  land; 
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and  the  husband's  deed  conveyed  only  his  community  interest  therein. 
Barrett  v.  Weimar,  172. 

Identity. 

Of  grantee  in  conveyance.    See  Record  of  Title,  1. 

Illegal  Contract. 

Prohibition  on  alienation.    See  School  Land,  6, 

Impeachment  of  Witness. 

Failure  to  answer  interrogatories.     See  Evidence,  27. 

Contradictory  statements.    See  Evidence,  29. 

% 

Improper  Conduct. 

Determination  of.    See  Fraternal  Societies,  -J. 

Improvements. 

By  husband  on  wife's  property.    See  Wife's  Separate  Property,  2. 

Inadequate  Price. 

On  sheriff's  sale.    See  Execution  Sale,  1,  2,  S. 

Incumbrance. 

Indemnity  against.    See  Covenants  for  Title,  4* 

Assumption  of  debt.     See  Subrogation,  1,  2. 

Rescission  of  contract.     See  Vendor  and  Purchaser,  7,  8. 

Purchaser  of  incumbered  land.     See  Vendor  and  Purchaser,  9,  10,  11. 

Indemnity. 

Bond  against  incumbrance.    See  Covenants  for  Title,  4. 

Infancy. 

Appeal  after  majority.    See  Minor,  1. 

Injunction. 

Against  widening  public  road.     See  Condemnation,  9. 
Control  over  benefit  society.     See  Fraternal  Societies,  2. 
Restraining  collection  of  judgment.     See  Judgment,  12. 
Against  opening  party  wall.     See  Landlord  and  Tenant,  4* 
Against  operation  of  cotton  gin.     See  Nuisance,  1-4* 
Possession  of  church  property.     See  Pleading,  12. 
Against  opening  public  road.     See  Public  Roads,  1,  3. 
Against  removal  of  offices  and  shops.     See  Railways,  6\ 
To  restrain  diversion  of  water.    See  Riparian  Rights,  1,  2. 
To  restrain  collection  of  notes.     See  Vendor  and  Purchaser,  12. 

1.  Courts  of  Civil  Appeals  have  no  jurisdiction  of  an  appeal  from  an  order 

of  a  District  Court  overruling  a  motion  to  dissolve  a  temporary  in- 
junction previously  granted.  See  Laws  of  1909,  p.  355,  sec.  2.  Bledsoe 
v.  United  B.  of  F.  d  S.  of  M.  T.f  158. 

2.  The  granting  of  an  injunction  without  first  setting  down  the  application 

for  hearing  is  a  practice  not  commended,  but  it  is  not  forbidden  by  the 
Act  of  April  22,  1909,  Laws  Thirty-first  Legislature,  p.  354.  South- 
western Surety  Ins.  Co.  of  Okla.  v.  Ferguson,  332. 

3.  Petition  considered  in  an  action  by  a  subscriber  to  stock  in  a  corporation 

to  rescind  his  contract  on  the  ground  of  fraud  and  failure  to  comply 
with  an  undertaking  by  the  corporation  to  keep  a  deposit,  proportioned 
to  the  subscriber's  stock,  in  a  bank  of  which  he  was  president  and  chief 
stockholder,  and  held  not  to  support  the  issuance  of  an  injunction 
against  the  withdrawal  by  defendant  of  the  deposit  made  in  such 
bank.    Id. 
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Instructions  to  Juries — Continued, 

4.  Upon  motion  to   dissolve  an   injunction   on  bill   and  answer,   the   answer 

when  sworn  to  is  taken  as  true  in  so  far  as  it  is  responsive  to  the 
bill;  and  ordinarily  a  temporary  injunction  granted  ex  parte,  upon  the 
coming  in  of  a  sworn  answer  explicitly  and  unqualifiedly  denying  all 
the  material  allegations  of  the  bill,  will  be  dissolved.  But  the*  rule  is 
not  absolute,  and  the  court  may  in  the  exercise  of  a  eound  discretion 
refuse  a  dissolution  when  the  peculiar  circumstances  warrant  a  de- 
parture from  the  rule.     Lone  Star  Lodge,  K.  &  L.  of  E.,  v.  Cole,  600. 

5.  The  courts  will  not  interfere  by  injunction  to  prevent  the  loss  of  a  trivial 

amount — in  this  case  one  dollar.    Id. 

0.  In  a  suit  of  trespass  to  try  title,  in  which  a  canal  company  was  a  defend- 

ant, said  company  was  enjoined  from  entering  upon  the  land  claimed 
by  plaintiff  and  from  constructing  an  irrigating  canal  thereon;  the 
company  then  inaugurated  and  prosecuted  to  award  condemnation  pro- 
ceedings for  a  right  of  way  across  said  land.  Held,  upon  pleading  this 
fact  and  compliance  with  the  award,  the  District  Court  properly  dis- 
solved the  injunction,  although  an  appeal  from  the  award  was  pending. 
Rabb  v.  La  Feria  Mutual  Canal  Co.,  25. 
7.  Where,  subsequent  to  the  granting  of  a  temporary  injunction  to  restrain 
a  trespass  upon  land,  the  defendant  by  condemnation  proceedings  has 
acquired  the  right  to  enter,  the  injunction  is  properly  dissolved,  and  this 
though  the  answer  setting  up  the  condemnation  is  a  plea  in  confession 
and  avoidance.     Id. 

Innocent  Purchaser. 

From  husband  after  divorce.    See  Husband  and  Wife,  12. 

1.  The  defense  to  a  note  given  for  medical  services  that  the  payee  had  no 

certificate  to  practice  medicine  on  file  in  the  county  at  the  time  it  was 
given  is  available  against  an  assignee  of  the  note  unless  he  is  an  inno- 
cent purchaser  of  it.     Barnes  v.  Sparks,  451. 

2.  Evidence  considered  and  held  not  to  present  a  preponderance  in  support 

of  the  claim  of  plaintiff  to  be  a  purchaser  of  a  note  sued  on  without 
notice  that  it  was  given  for  medical  services  to  one  having  no  license 
as  a  practitioner  on  file  in  the  county.     Id. 

3.  It  seems  that  the  burden  is  on  the  plaintiff  claiming  to  hold  the  promis- 

sory note  sued  on  as  an  innocent  purchaser  without  notice  of  facts  ren- 
dering it  invalid  against  the  payee,  to  show  absence  of  such  notice.    Id. 

Insane  Delusion. 

1.  The  definition  of  insane  delusion  as  meaning  "the  belief  of  a  state  of  sup- 
posed facts  that  do  not  exist  and  which  no  rational  person  would  be- 
lieve," has  been  substantially  approved  by  our  Supreme  Court.  Prather 
v.  McClelland,  76  Texas,  585;  Vance  v.  Upson,  66  Texas,  479.  Lanham 
v,  Lanham,  432. 

Insanity. 

Evidence  to  prove.    See  Evidence,  20-25. 
Insane  delusion  defined.     See  Insane  Delusion,  1. 
Avoiding  deed  for.     See  Mental  Capacity,  1,  2. 
Burden  of  proof.    See  Wills,  1. 

Insolvency. 

Appointment  of  receiver.    See  Receivers,  2. 

Inspection. 

Duties  of  master  and  servant.    See  Negligence,  6. 

Instructions  to  Juries. 

Intoxication  of  injured  person.     See  Carriers  of  Passengers,  1. 

Assault  by  one  passenger  upon  another.     See  Carriers  of  Passengers,  o. 

Crediting  jury  with  reasonable  intelligence.     See  Damages,  3. 
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Submitting  uneon  trover  ted  question.     See  Execution  Sale,  S. 

Refusing  peremptory  instruction.     See  False  Imprisonment,  1. 

Considering  charge  as  a  whole.     See  Master  and  Servant,  10. 

On  concurring  acts  of  negligence.    See  Negligence,  1. 

On  discovered  peril.     See  Negligence,  11. 

On  question  not  in  issue.     See  Negligence,  IS. 

Selection  of  best  spark  arresters.     See  Negligence,  H. 

Withdrawal  of  issues.     See  Practice  in  Trial  Court,  2, 

Invited  error.     See  Practice  on  Appeal,  21. 

Fundamental  error  in.     See  Statute  of  Frauds,  2. 

On  unambiguous  contract.     See  Written  Instrument,  1. 

1.  In  a  suit  for  damages  to  a  shipment  of  cattle,  the  court  charged  the  jury 

as  follows:  "If  you  do  not  find  from  the  preponderance  of  the  evi- 
dence that  the  plaintiff  was  damaged,  as  he  has  alleged  in  his  petition, 
and  that  the  damage,  if  any,  was  the  proximate  result  of  the  negli- 
gence of  the  defendant's  employees,  then  you  will  find  for  the  defend- 
ant." Held,  not  subject  to  the  objection  that  it  placed  the  burden  of 
proof  upon  the  defendant  of  establishing  its  defense  by  a  preponderance 
of  the  evidence.     Texas  do  'P.  Ry.  Co.  v.  Isenhover,  224. 

2.  In  a  suit  for  damages  for  an  alleged  breach  of  contract  for  the  exchange 

of  property,  evidence  considered  and  held  to  raise  an  issue  of  fact  which 
should  have  been  submitted  to  the  jury,  and  a  peremptory  instruction 
for  the  plaintiff  was  therefore  reversible  error.    Knoiclcs  v.  Snyder,  180. 

3.  A  case  having  been  submitted  to  a  jury  upon  special   issues,  the  court 

instructed  the  jury  that  the  burden  was  upon  the  plaintiff  to  sustain 
the  affirmative  of  the  issues  by  a  preponderance  of  the  evidence,  and 
added,  "And  you  will  bear  this  in  mind  in  answering  the  foregoing 
questions."  Held,  the  charge  was  proper  and  not  subject  to  the  objec- 
tion that  it  was  upon  the  weight  of  the  evidence.    Beaty  v.  Yell,  629. 

4.  When  a  fact  is  undisputed,  it  is  not  error  to  refuse  to  submit  it  to  the 

jury  as  an  issue.     Fitzhugh  v.  Johnson,  620. 

5.  In  the  absence  of  evidence  in  support  of  a  counter-claim  by  a  defendant, 

the  court  may  properly  instruct  the  jury  to  find  against  such  claim. 
Hill  v.  Hanan  &  Son,  191. 

6.  Where  a  railroad  employee  predicated  his  right  to  recover  damages  for 

personal  injuries  upon  the  allegations  that  the  defendant's  coal  bins 
were  built  too  close  to  defendant's  railroad  track,  and  that  defendant's 
engineer  was  negligent  in  failing  to  keep  watch  for  signals  from  plain- 
tiff, it  was  reversible  error  for  the  court  in  its  charge,  the  evidence  being 
conflicting,  to  assume  that  the  bins  were  in  fact  too  close  to  the  track, 
and  that  it  was  the  duty  of  the  engineer  to  receive  signals  from  the 
plaintiff.     Chicago,  R.  I.  &  P.  Ry.  Co.  v.  De  Bord,  302. 

7.  A  charge  upon  the  elements  of  damage  which  the  jury  might  consider  in 

a  suit  for  personal  injuries,  considered  and  held  ambiguous  and  open 
to  the  objection  that  it  might  be  construed  as  permitting  a  double 
recovery  for  the  same  injuries.    Id. 

8.  The  instructions  given  having  fully  submitted  the  issue  of  plaintiff's  right 

to  recover  as  based  on  proof  of  defendant's  negligence,  a  requested 
charge  that  defendant  was  not  an  insurer  of  plaintiff's  safety  as  its 
employee,  but  liable  only  for  negligence,  was  properly  refused.  Oulf, 
C.  d  S.  F.  Ry.  Co.  v.  Wafer,  74. 

9.  A  requested  charge  that  plaintiff  could  not  recover  for  injury  by  defect  in 

an  implement  furnished  by  his  employer  if  he  voluntarily  took  a  de- 
fective implement  from  among  those  furnished,  was  properly  refused. 
It  was  on  the  weight  of  evidence,  the  question  whether  such  act  con- 
stituted negligence  being  one  of  fact  for  the  jury.    Id. 

10.  Requested  instructions  on  points  fully  covered  by  the  charge  given,  were 

properly  refused.     Fort  Worth  <&  R.  O.  Ry.  Co.  v.  Conner,  207. 

11.  In  an  action  for  damage  to  land  by  reason  of  overflow,  the  plaintiff  hav- 

ing alleged  only  permanent  injury,  the  defendant  was  entitled  to  have 
the  jury  expressly  instructed  that  the  plaintiff  could  not  recover  in  the 
present  suit  for  any  temporary  injury  to  the  land;  and  this  right  was 
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substantial  in  view  of  the  fact  that  the  evidence  was  conflicting  as  to 
whether  the  injury  was  permanent  or  temporary.  St.  Louis,  B.  <£  M. 
Ry.  Co.  v.  West,  553. 

12.  The  failure  of  the  trial  court  to  define  "permanent  injury"  would  be  an 

error  of  omission,  if  error  at  all,  and  an  appellant  can  not  complain 
of  the  same  in  the  absence  of  a  refusal  of  the  court  to  give  a  requested 
charge  supplying  the  omission.    Id. 

13.  An  error  in  a  charge  in  instructing  that  the  measure  of  damage  to  prop- 

erty would  be  the  difference  in  the  value  (instead  of  the  market  value) 
of  the  property  before  and  after  it  was  damaged  would  be  an  error  of 
omission,  which  must  be  cured  by  a  requested  charge.  International  d 
O.  A7.  R.  Co.  v.  Bell,  118. 

14.  A  special  charge,  in  order  to  require  an  elaboration  of  a  general  charge, 

should  be  addressed  to  the  trial  court  in  such  form  that  the  particular 
request  would  be  brought  directly  and  unmistakably  to  the  knowledge 
of  the  court.  A  desired  instruction  is  not  properly  requested  when 
contained  only  in  a  requested  instruction  which  includes  other  propo- 
sitions.    Id. 

15.  The  undisputed  evidence  being  to  the  effect  that  the  values  of  property 

in  the  vicinity  of  plaintiffs  had  constantly  increased  since  and  on 
account  of  the  building  of  certain  railroad  terminals  nearby,  a  charge 
to  the  jury  to  find  for  the  defendant  railroad  company  if  they  believed 
that  plaintiff's  property  was  worth  as  much  or  more  now  without  refer- 
ence to  the  general  increase  in  values,  than  it  would  have  been  had  the 
work  complained  of  not  been  done,  etc.,  was  prejudicial  to  the  plaintiff 
rather  than  the  defendant,  and  the  defendant  could  not  therefore  com- 
plain of  the  use  of  the  word  "now."    Id. 

16.  A  charge  to  find  for  the  plaintiff  for  the  reduction  of  value,  if  any,  of  her 

property  arising  from  the  causes  alleged,  was  in  effect  a  charge  to  find 
for  defendant  if  the  jury  found  no  reduction  of  value.    Id. 

17.  The  court's  charge  should  submit  only  the  issues  raised  by  the  pleading 

and  evidence.  In  a  suit  by  a  car  repairer  against  a  railroad  company 
for  damages  for  personal  injuries  caused  by  the  moving  of  the  car  under 
which  the  plaintiff  was  at  work,  charge  considered  and  held  erroneous 
in  that  it  submitted  issues  not  made  by  either  the  pleading  or  the  evi- 
dence as  to  contributory  negligence  and  discovered  peril,  and  authorized 
a  verdict  against  the  defendant  if  the  jury  believed  that  the  conductor 
or  other  train  operatives  were  guilty  of  any  negligence  which  resulted 
in  plaintiff's  injuries,  without  confining  the  jury  to  a  consideration  of 
the  negligence  alleged  and  proved.  Trinity  &  B.  V.  Ry.  Co.  v.  Ketckey, 
503. 

18.  In  a  suit  for  personal  injuries  the  trial  court  failed  in  its  general  charge 

to  submit  certain  defenses  relied  on  by  the  defendant;  for  the  purpose 
of  supplying  the  omission  the  defendant  presented  to  the  court  a  number 
of  special  charges  bearing  upon  the  defenses  and  giving  prominence  to 
each  circumstance  proven  tending  to  support  said  defenses;  the  special 
charges  were  all  refused;  without  assigning  error  upon  the  failure  of 
the  court  to  submit  its  defenses,  the  defendant  predicates  a  separate 
assignment  of  error  upon  the  refusal  of  each  special  charge.  Held,  the 
appellate  court  being  unable  to  separate  from  the  number  of  special 
charges  any  one  that  contains  in  itself  a  correct  statement  of  the  law, 
all  of  the  assignments  will  be  overruled.    Id. 

Insurance,  Fire. 

1.  In   an   action   upon   a    fire  insurance  policy,   the  defense  being  that  the 

plaintiff  avoided  the  policy  by  taking  additional  insurance,  evidence  con- 
sidered and  held  sufficient  to  support  a  finding  that  the  defendant  was 
estopped  to  set  up  said  defense.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Cronin, 
441. 

2.  In   an  action  upon  a  policy  of  fire  insurance  the  defense  being  that  the 

insured  had  increased  the  hazard,  contrary  to  the  terms  of  the  policy, 
by  storing  hay  in  the  house  insured,  evidence  considered  and  held  to 
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raise  a  question  of  fact  as  to  the  increase  of  hazard,  and  the  court 
therefore  erred  in  instructing  a  verdict  for  the  plaintiff.  Hamburg- 
Bremen  Fire  Ins.  Co.  v.  Swift,  78. 

Insurance,  Life. 

1.  In  a  suit  against  a  life  insurance  company  upon  a  benefit  certificate,  the 

plaintiff  alleged  that  the  defendant  had  denied  liability,  and  in  proof 
of  said  allegation  introduced  in  evidence  a  letter  written  by  the  secre- 
tary of  the  company  to  the  attorneys  for  the  plaintiff  in  which  it  was 
stated  that  the  insured  had,  some  months  prior  to  his  death,  been  sus- 
pended for  non-payment  of  dues  and  had  not  been  reinstated,  and  that 
therefore  he  was  not  in  benefit  at  the  time  of  his  death.  Held,  said 
letter  was  in  effect  a  denial  of  liability,  and  when  taken  in  connection 
with  the  fact  that  the  defendant,  on  the  ground  that  the  policy  had 
elapsed,  returned  to  the  beneficiary  the  dues  which  it  had  received  for 
the  two  previous  months,  was  sufficient  to  sustain  said  allegation. 
Grand  Fraternity  v.  Mulkey,   147. 

2.  In  a   suit  against  an  insurance  company  upon  a  benefit  certificate,  the 

defense  being  forfeiture  of  policy  for  non-payment  of  dues,  evidence 
considered  and  held  sufficient  to  support  a  finding  by  the  jury  that  the 
dues  were  in  fact  paid  within  the  time  stipulated  by  the  policy,  and 
that  there  was  a  clerical  error  in  two  receipts  issued  for  said  dues  in 
stating  the  months  for  which  the  payment  was  made.    Id. 

3.  In  a  suit  against  a  benefit  society,  the  defense  being  that  the  policy  had 

lapsed  for  non-payment  of  dues  within  the  time  stipulated,  evidence  as 
to  the  retention  by  the  company  of  the  dues,  although  paid  after  the 
time  stipulated,  considered,  and  held  sufficient  to  warranty  the  jury  in 
finding  that  the  company  had  waived  the  default.    Id. 

4.  A  denial  by  a  life  insurance  company  of  liability  on  a  policy  of  insurance 

issued  by  it  is  a  waiver  of  proofs  of  death.    Id. 

5.  In  a  suit  upon  a  certificate  of  life  insurance,  the  defense  being  suicide  by 

carbolic  acid,  evidence  reviewed  and  held  sufficient  to  support  a  finding 
that  the  insured  did  not  commit  suicide.  Grand  Fraternity  v.  Green, 
366. 

6.  The  presumption  is  against  suicide,  and  where  an  insurance  company  relies 

upon  that  fact  as  a  defense  it  has  the  burden  of  proving  it.    Id. 

Interest. 

1.  When  a  contract  of  fire  insurance  provides  that  the  loss,  if  any,  shall  not 
be  payable  until  sixty  days  after  proof  of  loss  is  made,  it  is  error  to 
allow  interest  from  the  date  that  proof  of  loss  is  made.  Hamburg- 
Bremen  Fire  Ins.  Co.  v.  Swift,  78. 

Interstate  Commerce. 

1.  When  a  cause  of  action  against  a  railroad  company  for  damages  to  an 
interstate  shipment  of  live  stock  is  based  upon  a  breach  of  defendant's 
common  law  or  contractual  duty,  which  is  not  regulated,  trenched  upon 
nor  in  any  manner  affected  by  the  Acts  of  Congress  regulating  inter- 
state commerce,  the  State  courts  have  jurisdiction  to  try  the  same. 
Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Clements  d  Carroll,  152. 

Intoxication. 

As  contributory  negligence.    See  Carriers  of  Passengers,  i. 

Inventory. 

Admissible  against  heirs.    See  Evidence,  10. 

Invited  Error. 

By  requested  charge.    See  Practice  on  Appeal,  21. 
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Irregularities. 

In  sheriffs  sale.    See  Execution  Sale,  1-4* 

Irrigation. 

Diversion  of  water  to  non-riparian  land.     See  Riparian  Rights,  1,  2. 

Jail. 

Contract  for  building.    See  Commissioners  Court,  1. 

Joint  Wrongdoers. 

Assault  by  passenger  upon  passenger.    See  Carriers  of  Passengers,  4* 

Judge. 

Right  to  examine  witnesses.     See  Divorce,  1. 

Disqualification  of.  See  Elections,  4. 
1.  When  a  district  judge  is  disqualified  to  try  a  case  pending  in  his  district, 
the  Governor  may  appoint  another  district  judge  to  try  said  case. 
Article  1069,  Revised  Statutes,  and  the  amendment  thereof  in  1897,  are 
not  in  violation  of  section  11,  article  V,  of  the  Constitution,  giving  to 
litigants  the  right  to  agree  upon  a  suitable  person  to  try  a  case  in 
which  the  regular  judge  is  disqualified.    Alley  v.  Mayfield,  231. 

Judgment. 

By  default.     See  Change  of  Venue,  1;  Judgment  Lien,  4;  Pleading,  6. 

Award  of  lump  sum  for  conflicting  claimants.     See  Condemnation,  6. 

For  costs  of  successful  defendant.     See  Costs,  1. 

Taxation  against  successful  plaintiff.     See  Costs,  2. 

On  warranty  and  indemnity  bond.     See  Covenants  for  Title,  4» 

Ordering  new  election.     See  Elections,  8. 

Classifying  and  enforcing  judgment.     See  Estates  of  Decedents,  2. 

By  agreement  promoted  by  grantee.     See  Estoppel,  2, 

Rendering  exclusion  of  testimony  immaterial.     See  Harmless  Error,  6. 

Fixing  lien  of,  against  real  estate.     See  Judgment  Lien,  1-4. 

Nullifying  agreement  as  to  payment.     See  Payment,  1, 

Failure  to  plead  partial  performance.     See  Performance,  1. 

Pleading  sufficient  to  support.     See  Pleading,  6. 

Presumption  of  findings  to  support.     See  Special  Issues,  1. 

Based  upon  verdict.     See  Verdict,  1,  2. 

1.  In  a  suit  against  unknown  heirs,  the  publication  of  the  citation  for  only 

four,  instead  of  eight,  weeks  will  not  give  the  court  jurisdiction  to 
render  judgment  in  the  case,  and  a  judgment  so  rendered  might  be 
collaterally  attacked  on  the  ground  that  it  is  void.  Houston  Oil  Co. 
of  Texas  v.  Davis,  059. 

2.  In  a  suit  against  unknown  heirs,  evidence  considered  and  held  sufficient 

to  overcome  the  presumption  that  the  judgment  was  rendered  upon 
proper  service.     Id. 

3.  A   plea  of  privilege  is  such  an  answer  and  appearance  as  will  give  the 

court  jurisdiction  over  the  person  of  the  defendant  and  dispense  with 
the  necessity  for  the  service  of  citation  upon  him.  Santa  Fe,  L.  E.  <£ 
P.  Ld.  d  Tr.  Co.  v.  Cumlcy,  306. 

4.  Where   a   defendant   is    personally  served   with   process,   though   under   a 

wrong  name,  he  will  be  bound  by  the  judgment  entered.  The  judgment, 
however,  should  show  that  the  person  against  whom  it  is  entered  is 
the  same  person  who  was  cited.     Anderson  v.  Zorn,  547. 

■5.  When  a  court  has  jurisdiction  of  a  cause  of  action  and  the  person  of  the 
defendant  and,  therefore,  authority  to  render  judgment  by  default,  the 
fact  that  the  judgment  falsely  recites  that  evidence  was  heard  will  not 
afreet  the  validity  of  the  judgment  or  its  conclusiveness  upon  the  de- 
fendant.    Id. 

6.  It  is  essential  to  a  proceeding  to  set  aside  a  judgment  rendered  by  a  court 
of  competent  jurisdiction,  that  it  should  be  shown  that  the  plaintiff  was 
prevented  from  making  a  valid  defense  by  fraud,  accident  or  mistake, 
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or  the  act  of  the  opposite  party,  unmixed  with  negligence  an  his  part. 
Rule  applied.    Id. 

7.  Where  a  defendant  knows  that  he  is  the  person  intended  to  be  sued,  not- 

withstanding a  misnomer  in  the  citation,  and,  speculating  upon  the 
judgment  being  void  because  of  the  misnomer,  fajls  to  appear  and 
defend  the  suit,  he  can  not  appeal  to  a  court  of  equity  for  relief  from 
the  judgment  entered  against  him.     Id. 

8.  A  judgment  in  favor  of  several  plaintiffs,  naming  them,  but  which  omits 

the  name  of  one  of  the  plaintiffs  stated  in  the  petition,  is  not  a  final 
judgment.     Benge  v.  Sledge,  301. 

9.  A  partnership  is  not  a  legal  entity,  and  hence  can  sue  and  be  sued  only 

in  the  names  of  its  individual  members;  a  judgment,  therefore,  in  favor 
of  or  against  a  partnership  in  order  to  be  final  must  either  expressly 
or  by  fair  implication  .dispose  of  all  the  members  of  the  plaintiff  or 
defendant  firm.     Id. 

10.  In  a  suit  upon  a  foreign  judgment,  an  answer  which  alleged,  in  substance, 

that  at  the  time  said  judgment  was  rendered  defendant  was  not  a  resi- 
dent of  the  State  where  it  was  rendered;  that  he  had  not  authorized 
any  appearance  for  him  in  said  suit;  that  the  judgment  had  been  fraud- 
ulently procured;  that  defendant  was  not  served  with  citation  or  other 
notice  of  said  suit;  that  he  had  no  notice  of  any  nature  whatever  of  the 
pendency  of  the  same  and  that  said  judgment  was  therefore  void,  pre- 
sents a  good  defense  and  would  not  be  subject  to  general  demurrer. 
Sowers  v.  Yeoman,  188. 

11.  Rulings  upon  demurrers  involve  judicial  functions;  they  are  the  acts  of 

the  court  as  distinguished  from  those  of  the  judge,  and  can  be  evi- 
denced only  by  a  judgment  entry.  A  recital  in  a  bill  of  exception  that 
a  demurrer  to  defendant's  answer  was  sustained  is  not  sufficient  for 
an  appellate  court  to  act  upon.    Id. 

12.  A  petition  for  injunction  to  restrain  the  collection,  of  a  judgment  by  de- 

fault alleged,  in  substance,  that  petitioner  was  a  non-resident  of  this 
State;  that  when  served  with  citation  he  employed  an  attorney  and 
left  his  home  in  time  to  be  present  in  court  on  appearance  day  of  the 
term;  that  before  reaching  the  county  seat  he  received  a  telegram  from 
his  attorney  to  the  effect  that  the  suit  had  been  abandoned  and  that 
he  might  return  home;  that  he  relied  upon  the  statement  of  his  said 
attorney  and  that  said  statement  was  the  proximate  cause  of  his  failure 
to  appear  and  defend  the  suit;  that  he  did  not  owe  the  debt  for  which 
judgment  by  default  had  been  rendered,  and  that  he  had  a  meritorious 
defense  to  said  suit.  Held,  not  subject  to  either  general  or  special 
exception  and  sufficient  to  warrant  the  issuance  of  the  injunction.  Dal- 
hart  Real  Est.  Agency  v.  Le  Master.  579. 

13.  When  an  assignee  of  an  insolvent's  estate  has  been  ordered  by  a  court  of 

competent  jurisdiction  to  turn  over  to  a  receiver  the  property  of  the 
estate  in  his  possession,  and  such  order  was  not  objected  to  by  the 
assignee  nor  appealed  from,  in  an  action  by  the  receiver  against  the 
assignee  to  enforce  the  order  of  the  court,  neither  the  assignee  nor  the 
surety  on  his  bond  could  attack  such  order.  The  order  would  not  be 
subject  to  such  collateral  attack.  American  Bonding  Co.  v.  Williams, 
Receiver,  319. 

Judgment  lien. 

1.  A  judgment  lien  is  strictly  a  statutory  right,  and,  to  be  valid,  the  re- 

corded abstract  of  the  judgment  must  truly  show  the  date  of  the 
judgment,  the  amount  of  the  same,  and  the  names  of  all  the  parties 
thereto.  The  allegations  of  these  facts  are  material,  and  any  variance 
between  them  and  the  proof  would  be  good  cause  for  the  exclusion  of 
the  abstract  of  the  judgment  in  a  suit  to  foreclose  the  judgment  lien. 
Blankenship  &  Buchanan  t>.  Herring,  298. 

2.  In  a  suit  to  foreclose  a  judgment  lien  it  was  alleged  that  the  date  of  the 

judgment  was  April  28th,  that  the  judgment  was  against  two  parties, 
and  that  the  amount  of  the  same  was  $1007.72.     The  recorded  abstract 
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of  the  judgment,  upon  which  plaintiff  relied  to  establish  his  lien,  showed 
that  the  judgment  was  rendered  on  April  18th,  that  it  was  against 
three  parties  instead  of  two,  that  it  bore  interest  at  the  rate  of  ten 
per  cent  per  annum,  and  was  for  costs  amounting  to  $23.25  in  addition 
to  the  principal  sum.  Held,  the  abstract  was  properly  excluded  as 
evidence  because  of  the  variance  between  it  and  the  petition.     Id. 

3.  A  judgment  lien  can  not  be  established  by  abstracting  a  judgment  which 

is  not  final.    Id. 

4.  An  interlocutory  judgment  by  default  was  taken  against  two  out  of  three 

defendants,  and  the  cause  continued  upon  motion  of  the  third  defend- 
ant; at  a  succeeding  term  the  cause  was  dismissed  as  to  the  third 
defendant  and  no  other  order  was  made  as  to  the  two  defendants  against 
whom  judgment  by  default  had  been  rendered.  Held,  the  judgment  was 
not  a  final  judgment  and  therefore  no  lien  could  be  fixed  on  land  by 
abstracting  the  same.  Upon  dismissal  of  the  cause  as  to  the  third 
defendant  the  judgment  should  have  been  made  final  against  the  other 
two.    Id. 

Judicial  Notice. 

Of  special  Act  of  Legislature.    See  Evidence,  2. 
*        That  hay  is  inflammable.    See  Evidence,  3. 

Judicial  Power. 

Control  over  fraternal  order.    See  Fraternal  Societies,  1,  S9  6. 

Jurisdiction. 

Over  contested  election.    See  Elections,  1,  2,  3. 

Appeal  from  refusal  to  dissolve  injunction.     See  Injunction,  1. 

Interstate  shipment  of  live  stock.     See  Interstate  Commerce,  1. 

Citation  against  unknown  heirs.     See  Judgment,  1,  2. 

Appearance  by  plea  of  privilege.     See  Judgment,  3. 

Compelling  court  to  try  case.     See  Mandamus,  1. 

Appeal  by  minor  after  majority.     See  Minor,  1. 

Appointment  of  receiver.  See  Receivers,  3. 
1.  A  claim  for  rent  and  for  damages  to  the  premises  in  an  action  of  trespass 
to  try  title  is  a  part  of  plaintiff's  cause  of  action,  and  the  fact  that  the 
defendant  disclaims  as  to  the  land  would  not  deprive  the  court  of 
jurisdiction  to  try  and  determine  the  issues  as  to  the  rent  and  damages 
even  though  the  value  of  the  same  Was  less  than  $500.  Coombs  v. 
Bradford,  294. 

Jury. 

Credited  with  reasonable  intelligence.    See  Damages,  3. 

Submission  on  special  issues.     See  Verdict,  J,  2. 

Correction  of  verdicts.  See  Verdict,  3. 
1.  Pending  the  trial  of  a  damage  suit  the  jury  read  a  newspaper  article  in 
which  the  amount  of  the  verdict  on  a  former  trial  was  stated:  neither 
the  plaintiff  nor  his  counsel  were  in  any  way  responsible  for  the  pub- 
lication of  the  article ;  at  the  request  of  the  defendant  the  court  charged 
the  jury  not  to  consider  or  be  influenced  in  their  finding  by  anything 
or  information  except  the  evidence  and  the  charge  of  the  court;  the 
court  overruled  a  motion  based  in  part  upon  the  alleged  misconduct 
of  the  jury.  Held,  the  misconduct  of  the  jury  in  reading  the  article 
was  not  sufficient  cause  for  reversing  the  judgment  of  the  trial  court. 
Ft.  Worth  d  D.  C.  By.  Co.  v.  Hays,  369. 

Justice  Court. 

Pleading  on  appeal  from.     See  Pleading,  13. 

Knowledge. 

That  person  is  assisting  passenger  on  train.     See  Carriers  of  Passengers,  t. 
That  passenger  is  liable  to  assault.     See  Carriers  of  Passengers,  3,  5. 
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That  person  is  in  peril.     See  'Negligence,  9. 

Of  liability  to  special  damage.    See  Telegraph  and  Telephone,  IS. 

Landlord  and  Tenant. 

Property  taken  by  distress  warrant.     See  Conversion,  1,  4. 

Timber  cut  by  tenant.     See  Estoppel,  1. 

Letter  from  landlord  to  third  party.    See  Evidence,  5. 

Waiver  of  landlord's  lien.     See  Evidence,  IS. 

Wrongful  eviction  from  premises.     See  Malicious  Prosecution,  1. 

Lease  required  to  be  in  writing.     See  Statute  of  Frauds,  2. 

Right  of  tenant  to  sell  timber.     See  Written  Instrument,  1. 

1.  Evidence  stated  and  held  sufficient  to  support  a  finding  by  the  trial  court 

that  the  rental  contract  in  controversy  was  for  the  term  of  one  year, 
and  not  at  will  of  the  parties.     Orange  Hotel  Co.  v.  Toumsend,  1. 

2.  For  the  breach  of  a  rental  contract  the  law  allows  the  aggrieved  party 

such  an  amount  of  damages  as  will  compensate  him  for  the  injury 
sustained.  The  damages  can  not  be  greater  than  the  rent  profits  of 
the  business  for  the  unexpired  portion  of  the  term;  and  in  arriving  at 
such  profits  it  is  proper  to  deduct  the  gross  expenses  from  the  gross 
receipts  of  the  business  for  the  period  it  was  run,  and  from  the  average 
profits  thus  ascertained  estimate  the  losses  for  the  remainder  of  the 
term.    Id. 

3.  By  gross  receipts  of  a  business  is  meant  actual  receipts  and  such  bills  and 

accounts  only  as  are  collectible.     Id. 

4.  The  same  person  was  lessee  of  two  buildings  which  were  separated  from 

each  other  only  by  a  party  wall  but  were  owned  by  different  persons; 
the  lessee  undertook  to  cut  an  opening  in  the  party  wall  between,  the 
two  buildings.  Held,  such  act  would  be  waste  under  the  common  law 
doctrine,  and  because  it  would  destroy  the  identity  of  his  building  and 
impose  upon  it  a  use  in  connection  with  the  adjacent  building  not  con- 
templated or  authorized  by  the  contract  of  lease,  and  increase  the  hazard 
of  fire,  the  owner  and  lessor  of  one  of  the  buildings  was  entitled  to  an 
injunction  restraining  the  tenant  from  making  the  opening.  Hamburger 
d  Dreyling  v.  Settegast,  446. 

5.  As  between  landlord  and  tenant,  at  common  law  it  was  not  necessary  that 

the  injury  to  the  freehold  should  be  either  permanent  or  irreparable 
to  constitute  it  technical  waste.    Id. 

6.  It  is  no  justification  of  an  act  of  waste  that  the  party  will  at  some  future 

time  put  the  premises  in  the  same  condition  as  they  were  when  the 
lease  was  made.  The  landlord  has  a  right  to  the  continuance  of  the 
state  of  things  as  they  existed  before  the  injury  was  done.     Id. 

7.  To  constitute  waste  it  is  not  necessary  that  an  alteration  in  leased  prem- 

ises would  diminish  the  value  of  the  property.  The  landlord  has  the 
right  to  exercise  his  own  judgment  and  caprice  as  to  whether  there 
shall  be  any  change  in  the  leased  premises.    Id. 

Lease. 

Of  public  school  land.    See  Pleading,  H.    See  also  Landlord  and  Tenant. 

Legal  Title. 

Suit  by  holder  of.    See  Assignment,  1. 
Conveyance  to  equitable  owner.     See  Estoppel,  7. 
Innocent  purchaser  of.    See  Husband  and  Wife,  12. 
Recognition  of  equitable  title.     See  Limitation,  6. 
Engrafting  parol  trust  upon.     See  Trust,  J. 
Reserved   in  vendor.     See    Vendor  and  Purchaser,  IS. 
Release  of  by  vendor.     See  Vendor  and  Purchaser,  lj. 

Legislative  Power. 

To  change  governmental  agency.    See  Counties,  1,  2. 
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Levy. 

Commissions  of  sheriff.     See  Fees  of  Office,  1. 

Description  of  property.     See  Sequestration,  1. 

Damages  for.     See  Trespass ,  2. 

Unaffected  by  rescission  of  contract.    See  Vendor  and  Purchaser,  7. 

Lex  Loci. 

Matters  affecting  remedy.    See  Contract,  1. 

License. 

Of  physician  to  practice.    See  Practice  of  Medicine,  1. 

Lien. 

To  secure  contingent  fee.    See  Assignment,  2. 

Landlord's  lien  and  chattel  mortgage.    See  Conversion,  4. 

Foreclosure  of  tax  lien.    See  Estates  of  Decedents,  1,  2. 
'    Acquired   after  conveyance.     See  Estoppel,   7. 

Waiver  by  landlord.    See  Evidence,  18. 

Mortgage  on  telephone  apparatus.    See  Fixtures,  1. 

Waiver  by  corporate  officer.     See  Harmless  Error,  8. 

Filing  abstract  of  judgment.     See  Judgment  Lien,  1-4. 

Of  mechanics  and  materialmen.     See  Mechanic's  Lien,  1-18. 

Notice  of  outstanding  lien.     See  Notice,  8. 

Foreclosure  of  attachment  lien.     See  Remittitur,  1. 

Assumption  of  encumbrance.    See  Subrogation,  1,  2. 

Acquired  before  rescission.     See  Vendor  and  Purchaser,  7. 

Successive  purchasers  of  parcels  of  encumbered  land.  See  Vendor  and 
Purchaser,  9,  10,  11. 
1.  Where  a  telephone  corporation  bought  another  telephone  system  and  in 
the  contract  of  purchase  it  was  stipulated  that  the  vendor  of  the  latter 
should  have  a  lien  on  the  property  of  the  corporation  to  secure  the 
delivery  of  certain  bondB  and  stocks  of  the  corporation  (the  agreed  con- 
sideration for  the  sale  of  said  system),  the  lien  terminated  upon  the 
delivery  of  the  bonds  and  stocks,  and  no  longer  existed  to  secure  the 
payment  of  the  bonds.  Panhandle  Tel.  &  Tel.  Co.  v.  Kellogg  Switch- 
board d  Supply  Co.,  402. 

Light  Company. 

Lineman  injured  by  breaking  of  pole.    See  Master  and  Servant, 

Limitation. 

Contract  limiting  time  for  suit.    See  Carriers  of  Goods,  10;  Contract,  1. 

Title  acquired  by.     See  Deed,  5. 

Waiver  of  limited  time  for  suit.     See  Waiver,  1. 

1.  If  a  railway  company  was  guilty  of  acts  which  constituted  trespass  to  or 

conversion  of  property  committed  to  it  as  a  carrier,  limitation  would 
not  run  against  the  shipper's  action  therefor  while  he  was  ignorant  of 
such  wrongful  acts  and  excused  from  diligence  to  ascertain  them  by 
the  company's  concealment  of  the  facts  and  promises  to  search  for  and 
deliver  the  property  to  him.     Davis  v.  Texas  C.  R.  Co.,  599. 

2.  The  statute  of  limitation  of  two  years  was  applicable  to  an  action  against 

a  railway  for  failure  to  deliver  property  shipped  under  a  written  con- 
tract only  where  such  action  was  for  trespass  to  or  conversion  of  such 
property.     Rev.  Stats.,  art.  3354.     Id. 

3.  An  action  against  a  railway  for  mere  failure  to  deliver  goods  transported 

by  it  in  accordance  with  a  written  contract  of  carriage  with  plaintiff, 
without  allegation  of  trespass  to  or  conversion  of  the  goods,  is  an 
"action  for  debt,  where  the  indebtedness  is  evidenced  bv  or  founded 
upon  any  contract  in  writing,"  and  is  governed  by  section  1,  article 
3356,  Revised  Statutes,  and  not  barred  by  limitation  if  brought  within 
four  vears.     Id. 
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4.  When  an  action  by  a  receiver  of  an  insolvent's  estate  to  recover  the  vain* 

of  the  estate  from  a  statutory  assignee  of  the  same  and  the  surety  on 
his  bond,  is  based  upon  an  order  of  court  appointing  the  receiver  and 
ordering  the  assignee  to  turn  over  the  estate  to  the  receiver,  the  statute 
of  limitation  would  not  begin  to  run  against  the  action  until  the 
assignee  refused  to  comply  with  the  order  of  the  court.  American 
Bonding  Co.  v.  Williams,  Receiver,  319. 

5.  The  statute  of  limitation  will  not  bar  a  suit  for  damages  to  abutting  prop- 

erty by  raising  the  grade  of  the  street  and  laying  tracks  thereon,  when 
the  work  complained  of  lacked  substantial  completion  until  within  two 
years  of  filing  the  suit.    International  d  G.  N.  R.  Co.  v.  Bell,  118. 

6.  As  between  the  two,   limitation   does  not  run  against  the  owner  of  the 

equitable  title  to  land  so  long  as  the  holder  of  the  legal  title  recog- 
nizes and  admits  the  claim  of  the  equitable  owner.  This  rule  extended 
to  a  case  in  which  the  owner  of  the  equitable  title  to  land  was  induced 
by  the  promises  and  conduct  of  the  holder  of  the  legal  title  to  believe 
that  the  former's  title  was  not  in  fact  repudiated  and  that  therefore 
no  suit  was  necessary  to  establish  the  equitable  claim.  Snauffer  v. 
Heisig,  82. 

7.  The  mere  fact  that  one  in  possession  of  land  claiming  title  thereto,  bought 

in  an  adverse  claim  would  not  of  itself  prevent  his  possession  from 
being  adverse  to  such  claim;  but  it  would  be  otherwise  if  he  admitted 
the  superiority  of  the  claim.    Houston  Oil  Co.  of  Texas  v.  Davis,  659. 

Liquidated  Damages. 

Evidence  to  prove  intention.    See  Contract,  8. 

Bond  held  to  provide  for.     See  Husband  and  Wife,  11. 

Lis  Pendens. 

Proceeding  to  condemn.    See  Condemnation,  4. 

Live  Stock. 

Failure  of  carrier  to  provide  penB.    See  Carriers  of  Goods,  7. 

Failure  of  carrier,  to  bed  cars.     See  Carriers  of  Goods,  8. 

Waiver  of  damages  to.     See  Carriers  of  Goods,  9. 

Limitation  on  action  for  damages.     See  Carriers  of  Goods,  10. 

Injury  in  transportation.     See   Carriers  of  Goods,  12-15. 

Shortage  of  cars  for  transporting.     See  Carriers  of  Goods,  11. 

Contract  to  carry  for  less  than  published  rate.     See  Carriers  of  Goods,  IS. 

Injury  to  land  by  trampling.    See  Damages,  10. 

Shipment  between  States.     See  Interstate  Commerce,  1. 

Living  Together. 

As  husband  and  wife.    See  Husband  and  Wife,  10. 

Loading  Cars. 

Penalty  for  failure  to  load.    See  Carriers  of  Goods,  5,  6, 

Local  Option. 

Contest  of  election.    See  Elections,  4-8.  , 

Lodges. 

Judicial  control  over.    See  Fraternal  Societies,  1-8. 

Malicious  Prosecution. 

1.  It  is  essential  to  an  action  for  malicious  prosecution  of  a  civil  suit  that 
the  alleged  malicious  proceeding  should  have  terminated  in  favor  of  the 
plaintiff  in  the  suit  for  damages.  In  an  action  by  a  tenant  against  his 
landlord  for  damages  for  eviction  from  the  leased   premises  by  a  suit 
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of  forcible  detainer,  pleading  and  evidence  considered  and  held  to  be 
in  effect  a  suit  for  damages  for  malicious  prosecution  of  a  civil  suit, 
and  to  lack  the  said  essential  element.    Anderson  v.  Zorn,  547. 

Mandamus. 

1.  The  Courts  of  Civil  Appeals  of  this  State  have  original  jurisdiction  to 
issue  a  writ  of  mandamus  to  compel  a  District  Court  to  try  and  render 
judgment  in  a  cause,  and  this  jurisdiction  is  not  affected  by  the  fact 
that  the  cause  in  which  the  writ  is  applied  for  is  one  not  appealable  to 
the  Courts  of  Civil  Appeals.    Anderson  v.  Ashe,  262. 

Market  Reports. 

Stock  journal  as  proof.    See  Evidence,  12. 


Market  Value. 

i 


Proof  of.     See  Evidence,  12,  46. 

Marriage. 

Action  on  promise  to  marry.     See  Breach  of  Promise  to  Marry,  1-6. 
Dissolution  of.     See  Divorce,  1,  2. 

Married  Woman. 

Conveyances  by.     See  Acknowledgment ,  1,  2. 

Deed  delivered  in  escrow.     See  Deed,  3,  4- 

Written  obligation  to.     See  Husband  and  Wife,  1. 

Deed  by  husband  to.     See  Husband  and  Wife,  2. 

Contract  to  convey 'separate  estate.     See  Husband  and  Wife,  8. 

Ratification  of  deed.     See   Husband  and  Wife,  4- 

Power  to  contract.     See   Husband  and  Wife,  5. 

Husband  as  agent  of.     See  Husband  and  Wife,  6. 

Contract  by  husband  to  support.     See  Husband  and  Wife,  8-11. 

Separate  property  of.     See  Wife's  Separate  Property,  1,  2. 

1.  Promissory  notes  executed  by  a  married  woman  without  the  knowledge  or 

consent  of  her  husband  are  not  binding  upon  either  the  husband  or  wife. 
Hall,  Executor,  v.  Decherd,  426. 

2.  Where  a  married  woman,  without  the  knowledge  or  consent  of  her  hus- 

band, bought  a  piano  and  executed  promissory  notes  for  the  purchase 
money  and  gave  a  mortgage  on  the  piano  to  secure  the  notes,  the  owner 
of  the  notes  although  not  entitled  to  a  personal  judgment  for  the  debt 
against  either  the  husband  or  the  wife,  would  be  entitled  to  a  judgment 
establishing  his  debt  and  a  foreclosure  of  the  mortgage  lien  and  a  sale 
of  the  piano  for  payment  of  the  debt.     Id. 

3.  Where  a  married   woman  is  induced  by  fraudulent  representations  of  the 

seller  as  to  the  value  of  the  article  sold,  to  buy  and  promise  to  pay  a 
price  largely  in  excess  of  the  value  of  the  article,  the  seller  is  entitled 
to  recover  only  the  market  value  of  such  article.    Id. 

4.  Under  the  laws  of  this  State,  the  wife  can  not  ordinarily  contract  debts 

of  any  character  save  for  necessaries  furnished  herself  or  children,  or 
for  expenses  incurred  for  the  benefit  of  her  separate  property.  Hence, 
in  the  absence  of  conditions  which  show  that  the  acquisition  of  a  cer- 
tain homestead  was  necessary  for  herself  and  children,  the  wife  would 
not  be  personally  bound  on  a  contract  executed  by  herself  and  her  hus- 
band for  the  building  of  a  house  intended  for  a  homestead;  and  in  a 
suit  upon  such  contract  the  rendition  of  a  personal  judgment  against 
her  for  the  contract  price  of  the  material  and  labor  would  be  error. 
Howell  v.  McMurry  Lumb.  Co.,  585. 
6.  A  deed  by  a  married  woman  purporting  to  convey  her  separate  estate, 
where  there  has  been  n  failure  on  the  part  of  the  officer  taking  her 
acknowledgment  to  the  deed  to  comply  with  the  provisions  of  the  statute 
on  that  subject,  is  not  merely  voidable,  but  absolutely  void.  Holland  v. 
Votaw,  91.  ' 
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6.  The  fact  that  a  married  woman  signed  a  deed  to  and  received  the  pur- 

chase money  for  her  separate  property  will  not  estop  her  or  her  heirs 
from  setting  up  the  invalidity  of  the  deed  when  it  was  not  acknowledged 
in  the  manner  prescribed  by  law.      Id. 

7.  A  void  deed  by  a  married  woman  can  not  be  ratified  by  her;  any  act  of 

alleged  ratification  must  have  the  essential  elements  of  a  valid  con- 
veyance.   Id. 

8.  The  Act  of   1907    (Gen.  J-aws,   1907,   p.  308)    was  not  intended  to  give 

validity  to  deeds  of  married  women  which  had  not  been  acknowledged 
as  required  by  the  statute;  if  said  Act  should  be  given  such  construction, 
as  to  such  deeds,  at  least  those  executed  prior  to  the  enactment  of  the 
statute,  it  would  be  retroactive  and  in  contravention  of  article  1,  sec- 
tion 16,  of  the  Constitution.    Id. 

Masonic  Lodge. 

1.  Evidence  as  to  the  relative  rights  and  powers  of  a  subordinate  Masonic 

Lodge  and  of  the  Grand  Lodge,  under  and  by  which  it  was  chartered, 
considered,  and  held  that  it  was  not  within  the  power  of  the  subordinate 
lodge  to  withdraw  from  the  jurisdiction  of  the  Grand  Lodge  without  its 
consent,  nor  to  transfer  to  a  different  organization  property  which  had 
been  bought  by  the  subordinate  lodge  for  lodge  purposes;  and  that  the 
legal  title  to  said  property  remained  in  the  trustees  to  whom  it  had 
been  conveyed  for  the  benefit  of  the  lodge,  notwithstanding  such  attempt 
to  transfer  it.  Minor  v.  St.  John*a  V.  0.  L.  of  F.  d  A.  A.  Y.  M.  of 
V.  S.  of  N.  A.  C.  of  T.,  100. 

2.  A  member  of  a  subordinate  Masonic  Lodge  loses  his  interest  in  the  prop- 

erty of  the  lodge  when  he  ceases  to  be  a  member  of  the  same;  such 
property  belongs  to  the  lodge  as  an  entity,  and  not  to  the  individuals 
constituting  the  membership.    Id. 

Master  and  Servant. 

Servant's  safety  not  insured.    See  Instructions  to  Juries,  8. 
Choice  of  implements  by  servant.     See  Instructions  to  Juries,  9. 
Collision  by  negligence  of  engineer.     See  Negligence,  2. 
Lineman  injured  by  breaking  of  pole.     See  Negligence,  6*. 

1.  While  the  master  is  not  ordinarily  liable  for  the  negligent  act  of  a  fore- 

man or  boss  proximately  resulting  in  injury  to  a  fellow  servant  unless 
such  foreman  or  boss  has  the  power  to  employ  or  discharge  his  injured 
fellow  servant,  yet  this  rule  does  not  apply  to  an  act  of  the  foreman 
or  boss  which  from  its  very  nature  must  be  regarded  as  the  act  of  the 
master.  A  foreman  giving  orders  to  those  who  have  been  placed  by  the 
master  to  work  under  him,  and  in  reference  to  work  under  his  control 
and  supervision,  necessarily  speaks  for  the  master,  and  in  such  case  is 
a  vice  principal  as  to  those  over  whom  he  is  given  such  authority. 
Mosher  Mfg.  Co.  v.  Boyles,  036. 

2.  A  mere  foreman,  without  power  to  employ  and  discharge,  may  be  a  vice 

principal  when  directing  the  operations  of  other  employees  over  whom 
he  exercises  supervision;  and  a  fellow  servant  as  to  such  employees 
when  co-operating  with  them  in  the  performance  of  their  duties.     Id. 

3.  In  a  suit  by  an  employee  against  his  employer  for  damages  for  personal 

injuries,  caused  by  the  falling  of  a  stack  of  steel  beams  on  the  premises 
where  plaintiff  was  employed,  evidence  considered,  and  held  to  raise 
the  issue  of  vice  principal  or  fellow  servant,  "safe-place"  rule,  and 
assumed  risk,  all  of  which  were  properly  submitted  to  the  jury.     Id. 

4.  While  the  relationship  of  master  and  servant  can  not  be  proved  by  the 

bare  statement  to  that  effect  by  the  servant,  still  the  admission  of  a 
statement  by  a  person  at  a  railroad  station  that  he  was  the  company's 
yardmaster  at  that  station  could  not  be  prejudicial  to  the  company  when 
supplemented  with  evidence  that  said  person  was  engaged  at  that  place 
in   directing  the  management  and   movement  of  the  company's   trains, 

Vol.  LXn  Civil-46. 
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and  that  the  authority  thus  exercised  was  such  as  is  usually  given  a 
yardmaster.  Chicago,  R.  I.  d  P.  Ry.  Co,  v.  Clements  d  Carroll,  153. 
6.  Under  the  Act  of  April  13,  1909,  Laws  Thirty-first  Legislature,  page  279, 
contributory  negligence  by  the  servant  of  a  carrier  no  longer  constitutes 
a  full  defense  to  his  action  for  injury  by  the  master's  negligence,  but  is 
only  ground  for  abatement  in  the  amount  of  the  damages  recoverable. 
Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Wafer,  74. 

6.  Instructions  on  the  subject  of  risks  assumed  by  the  servant  held  correct 

and  sufficient  to  justify  the  refusal  of  a  requested  charge  on  that 
issue.    Id. 

7.  When  an  employee  in  the  discharge  of  his  duties  voluntarily  occupies  a 

position  which  is  not  in  itself  dangerous  and  only  becomes  so  through 
the  negligence  of  another  employee,  the  doctrine  that  one  who  volun- 
tarily occupies  a  dangerous  rather  than  a  safe  place  to  do  his  work 
can  not  recover,  has  no  application.  Chicago,  R.  I.  d  P.  Ry.  Co.  v. 
De  Bord,  303. 

8.  A  lineman  having  been  injured  by  the  breaking  of  a  pole  furnished  by  his 

employer  and  on  which  he  was  engaged  in  stringing  wires,  in  a  suit 
for  damages  the  court  charged  the  jury  as  follows:  "You  are  charged 
that  when  an  employee  enters  the  employment  of  the  employer  he  has 
the  right  to  rely  on  the  assumption  that  the  machinery,  tools  and  ap- 
pliances with  which  he  is  called  on  to  work  are  reasonably  safe."  Held, 
the  term  "appliances"  was  not  improperly  used  as  descriptive  of  the 
poles  which  the  defendant  furnished  and  plaintiff  was  required  to  use 
in  the  performance  of  his  duties.  Abilene  Light  d  Water  Co.  v.  Rob- 
inson, 219. 

9.  In  a  case  where  both  carpenters  and  brick  masons  were  engaged  in  the 

erection  of  a  building  and,  in  accordance  with  their  duty  and  instruc- 
tions, the  carpenters' constructed  a  scaffold  for  the  masons  to  work  upon, 
and  the  masons  took  no  part  in  the  construction  of  the  same,  the  master 
would  be  liable  for  personal  injuries  to  a  mason  caused  by  a  failure  on 
the  part  of  the  carpenters  to  exercise  ordinary  care  in  the  construction 
of  the  scaffold  whereby  the  scaffold  fell.  It  would  be  otherwise  if  the 
masons  themselves  constructed  the  scaffold.     Texas  Co.  v.  Strange,  642. 

10.  A  charge  should  be  considered  and  construed  as  a  whole.     A  charge  upon 

the  duty  of  an  employer  to  furnish  his  employees  a  safe  place  to  work, 
considered,  and  held  subject  to  the  objectijn  that  a  certain  paragraph 
of  it  imposed  upon  the  employer  the  absolute  duty  of  faultless  con- 
struction of  a  scaffold,  and  of  furnishing  material  free  from  defects,  etc., 
still  when  the  charge  was  considered  as  a  whole  said  objection  was  cured 
by  other  portions  of  the  same  in  which  the  jury  was  instructed,  in 
effect,  that  the  employer  was  not  an  insurer  of  a  safe  place  to  work, 
and  the  measure  of  the  employer's  duty  was  ordinary  care.     Id. 

11.  If  an  employee  after  going  upon  a  scaffold  discovered  the  immediate  dan- 

ger of  its  falling,  and  failed  to  use  proper  care  to  protect  himself  from 
injury,  but  remained  thereon  waiting  for  others  to  repair  it,  he  assumed 
the  risk  of  his  position.  It  would  be  otherwise  if  the  scaffold  fell  after 
he  discovered  its  dangerous  condition  and  before,  by  the  use  of  ordinary 
care,  he  could  leave  it.    Id. 

Measure  of  Damages. 

Difference  in  market  value.     See  Damages,  2,  4. 

Results  to  be  reasonably  anticipated.     See  Damages,  6. 

On  sale  of  exempt  property.     See  Damages,  7. 

For  overflow  of  land.     See  Damages,  9. 

Error  of  omission  in  charge.     See  Instruction  to  Juries,  IS. 

Harmless  error  in  charge.     See  Instructions  to  Juries,  15. 

For  breach  of  rental  contract.     See  Landlord  and  Tenant,  2. 

Mechanic's  Lien. 

J    The  mechanic's,  artisan's  and  materialman's  lien  provided  for  by  section 
37,  article  XVI,  of  the  Constitution,  does  not  depend  upon  compliance 
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with  the  statute  enacted  by  the  Legislature  in  obedience  to  the  direction 
therein  given,  and,  except  as  to  subsequent  purchasers  of  the  property 
involved,  the  lien  is  not  lost  by  the  failure  of  the  mechanic  or  material- 
man to  file  in  the  office  of  the  county  clerk  an  itemized  account  of  his 
claim,  as  directed  by  the  statute,  when  proper  notice  of  the  claim  is 
served  upon  the  owner  of  the  building  being  constructed,  before  pay- 
ment is  made  to  the  contractor.     Beilharz  v.  Illingsworthy  647. 

2.  Orders  for  money  on  the  owner  of  the  building  given  by  a  contractor  to  a 

materialman  for  material  furnished  in  the  erection  of  the  building  con- 
stitute an  equitable  assignment  of  so  much  of  the  fund  in  the  hands  of 
the  owner,  due  and  to  become  due  to  the  contractor,  as  would  be  neces- 
sary to  pay  off  and  discharge  said  orders,  and  would  take  precedence 
over  the  lien  of  any  other  party  furnishing  material  for  the  construction 
of  the  building  of  which  notice  was  not  given  until  after  the  presenta- 
tion and  acceptance  of  said  orders.    Id. 

3.  The  provision  of  article  3310,  Revised  Statutes,  placing  liens  for  materials 

furnished  for  the  construction  of  a  building  upon  an  equal  footing, 
applies  only  between  those  lienors  who  have  complied  with  the  statute 
and  stand  upon  the  same  plane  as  to  diligence.  It  can  not  affect  a 
materialman  who  has  secured  an  equitable  assignment  of  a  part  of  the 
fund  owing  to  the  contractor.    Id. 

4.  Where  there  are  conflicting  claims  by  subcontractors  and  materialmen  to 

an  uncontested  balance  due  the  contractor  in  the  hands  of  the  owner 
of  the  building,  such  owner  might  interplead  the  contestants,  and  deposit 
the  fund  in  the  registry  of  the  court  to  be  distributed  by  the  judgment 
of  the  court;  and  in  such  case  the  owner  is  entitled  to  be  allowed  a 
reasonable  attorney's  fee,  to  be  taken  out  of  the  fund,  for  filing  said 
interpleader;  nor  should  such  owner  be  required  to  pay  interest  on 
said  fund  from  the  date  of  the  completion  of  the  building  to  the  date 
of  the  judgment  when  the  interpleader  is  promptly  filed  and  the  deposit 
is  promptly  made.     Id. 

5.  The  statute  (article  3330a,  Rev.  Stats.)  gives  a  lien  to  the  persons  therein 

named  who  may  labor  or  perform  services  "in  any  manufactory  or  mill 
of  any  character."  Held,  said  expression  should  be  construed  to  mean 
in  or  about  any  such  place,  and  can  not  be  extended  to  include  persons 
who  render  services  in  a  different  county  many  miles  distant  from  a 
mill,  and  that  have  no  immediate  connection  with  the  actual  operation 
of  the  mill,  though  they  be  in  furtherance  of  its  business.  Bush  Bros. 
Lamb.  &  Mill  Co.  v.  Eastwood,  473. 

6.  The  employees  of  one  who  had  entered  into  a  contract  with  a  saw  mill 

company  to  cut  logs  from  the  land  of  the  company  in  one  county  and 
haul  and  deliver  them  to  a  railroad  station  therein  whence  they  would  be 
conveyed  by  the  railroad  to  the  mill  in  a  different  county,  would  have 
no  mechanic's  or  laborer's  lien  upon  the  property  of  the  company  to 
secure  the  wages  due  them  by  their  employer,  the  contractor;  and  this, 
though  the  logs  were  hauled  by  said  employees  from  the  woods  to  the 
railroad  station  over  a  tram  road  by  an  engine  and  cars  owned  by  the 
company  in  the  county  where  the  labor  was  performed.     Id. 

7.  Section  37,  article  XVI,  of  the  Constitution  of  1876,  is  self -executing  and 

operative  as  between  the  owner  of  the  property  improved  and  one  fur- 
nishing material  for  making  the  improvement,  and  in  order  for  the  latter 
to  fix  a  lien  it  is  not  necessary  that  he  should  comply  with  the  formali- 
ties prescribed  by  the  statute  in  cases  where  the  rights  of  a  contractor 
intervene  between  the  owner  and  a  materialman.  Doctrine  applied. 
Panhandle  Tel.  &  Tel.  Co.  v.  Kellogg  Switchboard  &  Supply  Co.,  402. 

8.  Contract  for  the  improvement  of  property  considered,  and  held  to  indicate 

that  the  parties  bore  to  each  other  the  relation  of  vendor  and  purchaser, 
where,  by  the  terms  of  the  sale,  the  vendor  was  to  make  certain  stipu- 
lated improvements  on  the  thing  sold,  and  hence  that  the  materialman, 
having  made  the  improvements  at  the  instance  of  the  vendor,  had  a  lien 
on  the  property  without  complying  with  the  formalities  required  in 
the  case  of  an  intervening  contractor.    Id. 
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9.  No  reason  exists  in  the  Constitution  or  statutes  why  a  materialman  should 
not  have  a  Hen  upon  buildings  owned  and  used*  by  public  service  cor- 
porations;  in  this  case  a  telephone  company.     Id. 

10.  Where  a  vendor  stipulates  in  the  contract  of  sale  that  the  vendee  shall 

make  certain  improvements  therein,  the  mechanic's  lien  fixed  upon  the 
property  by  the  vendee  in  making  such  improvements  will  be  superior 
to  any  lien  the  vendor  might  have  to  secure  the  purchase  money.     Id. 

11.  Where,  in  a  written  contract  to  furnish  «material  and  labor  for  the  erection 

of  a  homestead,  the  contractor  is  erroneously  described  as  a  corporation 
instead  of  a  partnership,  and  the  location  of  the  lots  on  which  tlie 
improvements  were  to  be  made  as  being  in  H.  County  instead  of  D. 
County,  and  where  the  mistakes  were  evidently  those  of  the  scrivener 
who  reduced  the  contract  to  writing,  and  where  all  the  parties  acted  on 
the  contract,  under  proper  pleading  the  mistakes  will  be  corrected,  and 
this  may  be  done  in  the  same  suit  in  which  the  contractor  sues  upon 
the  contract  and  seeks  a  foreclosure  of  his  materialman's  lien.  Howell 
v.   McMurry  Lumb.   Co.,  584. 

12.  Section  37  of  article  XVI  of  the  Constitution,  giving  to  mechanics  and 

materialmen  a  lien  on  improvements  made  by  them,  is  self 'executing 
and  in  nowise  dependent  upon  statute,  nor  is  it  subject  to  conditions 
not  imposed  by  the  Constitution  itself.  Hence,  in  a  contract  for  the 
erection  of  a  homestead  it  is  immaterial  that  the  contract  does  not 
expressly  give  or  declare  a  lien  in  favor  of  the  contractor.    Id. 

Medicine. 

License  of  physician.     See  Practice  of  Medicine,  1. 

Mental  Anguish. 

Charge  permitting  double  recovery.     See  Damages,  11. 

m 

Mental  Capacity. 

Proof  of.     See  Evidence,  20-25. 

Existence  of  delusion.     See  Insane  Delusion,  1. 

Burden  of  proof.     See  Wills,  1. 

1.  In  a  suit  to  annul  and  cancel  a  deed  on  the  ground  that  the  grantor  at 

the  date  of  its  execution  was  of  unsound  mind  and  incapable  of  under- 
standing the  nature  and  effect  of  his  acts,  and  that  the  deed  was  with- 
out consideration,  and  the  grantee  obtained  the  same  through  fraud  and 
undue  influence  practiced  upon  the  grantor  while  he  was  in  a  feeble 
condition  mentally  and  physically,  evidence  considered  and  held  suffi- 
cient, although  conflicting,  to  support  a  judgment  cancelling  the  deed. 
In  determining  this  question  it  was  permissible  for  the  court,  trying 
the  case  without  a  jury,  to  hear  and  consider  proof  as  to  the  mental 
and  physical  condition  of  the  grantor  both  before  and  after  the  date 
of  the  deed.     Caddell  v.  Caddell,  461. 

2.  Provided  a  grantor   has   mental   capacity  to  understand   in  a  reasonable 

manner  the  nature  and  effect  of  his  act,  a  conveyance  completely  exe- 
cuted, although  unsupported  by  a  valuable  conveyance,  will  be  upheld 
a 8  against  the  grantor  and  his  heirs.  But  it  is  otherwise  if  the  grantor 
is  wanting  in  mental  capacity.     Id. 


Mill. 


Lien  on  saw  mill.     See  Mechanic's  Lien,  5,  6. 


Minor. 

1.  A  mother,  as  next  friend  of  her  minor  son,  filed  suit  for  damages  for 
personal  injuries  to  such  son;  judgment  was  rendered  against  the  minor 
plaintiff;  between  the  date  of  the  judgment  and  the  suing  out  of  a 
writ  of  error,  the  minor  attained  his  majority;  the  defendant  in  error 
moved  in  the  appellate  court  to  dismiss  the  Writ  of  error  on  the  ground 
that  the  next  friend  as  such  had  no  authority  to  sue  out  the  writ  of 
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error  after  the  minor  attained  his  majority;  the  next  friend  answered 
admitting  the  majority  of  the  plaintiff  but  praying  that  he  be  allowed 
to  prosecute  the  appeal  in  his  own  name  and  for  his  own  benefit;  the 
son  filed  no  answer  and  made  no  appearance  in  the  appellate  court. 
Held,  the  appellate  court  had  no  jurisdiction  of  the  appeal  and  the  same 
should  be  dismissed.     Spell  v.   Wm.  Cameron  &  Co.,  471. 

Misconduct  of  Counsel. 

1.  Conduct  of  counsel  for  plaintiff  in  interrupting  comments  of  opposing 
counsel  on  his  failure  to  introduce  testimony  by  offers  to  now  produce 
it  and  intimations  that  it  would  be  favorable  to  plaintiff  if  produced, 
held  improper  and  ground  for  reversal.  Gulf,  C.  d  8.  F.  Ry.  Co.  v. 
Dooley,  345. 

Misconduct  of  Jury. 

Beading  newspaper  article.     See  Jury,  1. 

Misnomer. 

Defendant  cited  by  wrong  name.     See  Judgment,  4-7. 

Mistake. 

In  matter  of  law.     See  Contract,  7. 

Preventing  defense  of  action.     See  Judgment,  6. 

Partnership  described  as   corporation.    See  Mechanic's  Lien,  11* 

Mortgage. 

Promise  to  pay  debt.     See  Contract,  2. 

On  crops  raised  by  tenant.     See  Conversion,  J§. 

By  one  entrusted  with  apparent  ownership.     See  Estoppel,  4* 

On  telephone  apparatus.     See  Fixtures,  1. 

On  homestead.     See  Homestead,  6. 

Assumption   of   debt.     See  Subrogation,   1,   2. 

By  purchaser  to  vendor.     See  Vendor  and  Purchaser,  IS. 

After-acquired  title.     See  Warranty. 

For  improvement  of  wife's  property.    See  Wife's  Separate  Property,  1. 

Municipal  Corporation. 

Power  to  contract.     See  Cities  and  Towns,  1. 
Change  in  governmental  agency.     See  Counties,  1,  2. 
Removal  of  offices  and  shops.     See  Railways,  6,  7,  8. 

Names. 

Defendant  cited  by  wrong  name.     See  Judgment,  4-7. 
Identity  of  grantee  in  deed.     See  Record  of  Title,  1. 

Negligence. 

Failure  to  bed  cars.     See  Carriers  of  Goods,  8. 

Riding  on  freight  car  while  switching.     See  Carriers  of  Goods,  11. 

Feeding  and  watering  cattle  transported.     See  Carriers  of  Goods,  IS. 

Of  connecting  railways.     See  Carriers  of  Goods,  15. 

Time  to  disembark  from  train.     See  Carriers  of  Passengers,  2. 

Assault  by  one  passenger  upon  another.     See  Carriers  of  Passengers,  S,  5. 

In  transmission  and  delivery  of  telegram.     See  Evidence,  11. 

In  wrongfully  dishonoring  check.     See  False  Imprisonment,  1. 

Assuming  fact  where  evidence  conflicts.     See  Instructions  to  Juries,  6. 

Insuring  safety  of  employee.     See  Instructions  to  Juries,  8. 

In  choice  of  implements  by  servant.     See  Instructions  to  Juries,  9. 

In  failing  to  defend  suit.     See  Judgment,  6. 

Act  of  foreman.     See  Master  and  Servant,  1,  2,  S. 

Safe  place  for  a  servant  to  work.     See  Master  and  Servant,  S,  9,  11. 
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Comparative,  under  Employer's  Liability  Act.     See  Master  and  Servant,  5. 

Eisks  assumed  by  servant.     See  Master  and  Servant,  6,  7. 

Furnishing  defective  appliances.     See  Master  and  Servant,  8. 

In  failure  to  deliver  telegram.     See  Telegraph  and  Telephone,  4,  6. 

1.  Where  a  personal  injury  is  the  result  of  several  concurring  acts  of  neg- 

ligence, a  special  charge  exempting  the  defendant  from  liability  if  he 
was  not  guilty  of  negligence  in  one  of  said  respects,  is  properly  refused. 
Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Hays,  309. 

2.  In  an  action  by  a  locomotive  engineer  against  railroad  company  for  dam- 

ages for  personal  injuries  caused  by  a  collision  o{  trains  through  a 
change  in  running  orders  without  notice  to  the  engineer,  evidence  con- 
sidered and  held  to  raise  a  question  of  fact  whether  the  plaintiff, 
engineer  in  charge  of  one  of  the  trains,  was  guilty  of  contributory  neg- 
ligence in  leaving  a  siding  and  starting  on  his  run,  and  sufficient  to 
support  a  finding  that  he  was  not  guilty  of  negligence  in  so  doing. 
Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Lobit,  611. 

3.  The  issue  of  contributory  negligence  is  ordinarily  one  of  fact  for  the  jury 

to  determine  from  the  evidence,  the  burden  being  upon  the  defendant 
to  prove  the  same.     Texas  d  N.  O.  Ry.  Co.  v.  McLeod,  270. 

4.  While  it  has  been  held  in  some  cases  that  the  act  of  crossing  a  railroad 

track  by  going  between,  under  or  over  the  cars  of  a  train  standing  upon 
it  is  negligence  per  se,  yet  the  facts  and  circumstances  of  those  partic- 
ular cases  show  that  no  rational  mind  in  view  of  them  could  reach  any 
other  conclusion;  therefore  it  does  not  follow  that  every  act  of  this 
kind  presents  a  case  of  contributory  negligence.  Rule  applied,  in  such 
a  case  and  judgment  against  a  railroad  company  affirmed.    Id. 

5.  Evidence  considered  in  case  of  a  woman  run  down  by  an  engine  in  cross- 

ing railway  tracks,  showing  failure  of  deceased  to  stop  or  look  before 
stepping  on  track,  but  not  necessarily  failure  to  listen,  held  not  so  con- 
clusive as  t )  the  contributory  negligence  of  deceased  as  to  establish  same 
as  matter  of  law,  the  question  being  for  the  jury.  International  &  G.  N. 
R.  Co.  v.  Edwards,  100  Texas,  22,  distinguished.  Missouri,  K.  d  T.  Ry. 
Co.  of  Texas  v.  Butts,  539. 

6.  In  a  suit  by  a  lineman  against  a  water  and  light  company  for  damages 

for  personal  injuries  caused  by  the  breaking  of  a  pole  on  which  plaintiff 
was  at  work,  evidence  considered  and  held  to  raise  an  issue  of  fact  as 
to  whose  duty  it  was  to  inspect  the  pole  before  erecting  it,  and,  conse- 
quently, the  issues  of  negligence,  contributory  negligence  and  assumed 
risk,  which  were  properly  submitted  to  the  jury.  Abilene  Light  d 
Water  Co.  v.  Robinson,  219. 

7.  The  violation  of  a  city  ordinance  regulating  the  rate  of  speed  of   loco- 

motives within  the  corporate  limits  is  negligence  per  se  and  will  render 
the  person  guilty  of  such  violation  liable  in  damages  to  a  person  injured 
as  a  proximate  result  thereof.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Cambron,  4C5. 

8.  In  a  suit  against  a  railroad  company  for  damages  for  personal  injuries 

caused  by  the  unnecessary  and  continuous  sounding  of  a  locomotive 
whistle  whereby  plaintiff's  horse  was  caused  to  become  frightened  and 
run  away  and  injure  plaintiff,  evidence  reviewed  and  held  to  raise  the 
issue  of  discovered  peril  and  to  warrant  the  court  in  submitting  such 
issue  to  the  jury.    Id. 

9.  The  doctrine  of  discovered  peril  rests  upon  principles  of  humanity  and 

public  policy  to  prevent  what  would  otherwise  be,  as  far  as  civil  lia- 
bility is  concerned,  the  licensed  destruction  of  persons  negligently  expos- 
ing themselves  to  peril;  and  neither  the  fact  that  the  person  in  peril 
fully  realized  his  perilous  condition,  nor  the  fact  that  it  was  brought 
about  by  his  own  negligence,  will  warrant  persons  in  charge  of  dangerous 
agencies  (in  this  case  a  locomotive)  in  making  no  effort  to  avoid  injur- 
ing him.  Id. 
10.  When  the  employees  of  a  railroad  company  operating  its  locomotives  dis- 
cover a  person  in  a  position  of  peril  because  of  the  fright  of  his  horse, 
it  becomes  their  duty  to  refrain  from  further  sounding  the  whistle  and 
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from  doing  anything  else  calculated  to  add  to  the  fright  of  the  horse 
and  not  necessary  to  be  done  to  secure  the  safety  of  the  train  and 
other   persons.    Id. 

11.  Where  it  was  shown  that  both  the  engineer  and  fireman  saw  and  knew  of 

plaintiff's  perilous  condition  caused  by  his  horse  taking  fright  at  the 
continuous  sounding  the  locomotive  whistle,  the  court  properly  refused 
a  charge  to  find  for  the  defendant  if  the  jury  believed  that  an  ordinarily 
prudent  person  under  the  circumstances  surrounding  the  engineer  would 
have  sounded  the  whistle  as  he  did,  because  said  charge  required  the 
jury  to  return  a  verdict  for  the  defendant  even  though  the  fireman 
might  have  been  negligent.    Id. 

12.  When  a  horse  is  caused  to  be  frightened  by  the  unusual  and  unnecessary 

sounding  of  a  locomotive  whistle  and  personal  injuries  result,  it  is  im- 
material so  far  as  the  liability  of  the  railroad  company  is  concerned 
whether  the  frightening  of  the  horse  occurred  before  or  after  it  had 
crossed  the  track.     Id. 

13.  Plaintiff,  a  section  foreman,  resided  in  the  section  house  of  the  railway 

adjoining  its  track,  being  permitted  to  occupy  it  without  charge,  to 
board  section  hands,  the  company  undertaking  to  keep  up  repairs  and 
forbidding  him  to  do  so.  He  sued  for  loss  of  household  goods  consumed 
by  fire  communicated  from  a  passing  engine.  Panes  of  glass  in  the 
windows  were  broken  and  might  admit  sparks.  Held,  that  a  charge 
requested  by  defendant  that  it  was  under  no  obligation  to  repair  the 
house  and  that  its  condition  should  not  be  considered  in  determining 
plaintiff's  right  to  recover  was  properly  refused  (1)  because  no  issue 
as  to  plaintiff's  contributory  negligence  in  failing  to  repair  was  made, 
and  (2)  under  the  facts  defendant  was  under  obligation  to  repair  the 
house,  receiving  a  benefit  from  plaintiff's  occupancy  of  it,  and  its  failure, 
if  causing  the  loss  of  plaintiff's  property,  would  be  ground  for  holding 
it  liable.    St.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Sharp,  340. 

14.  An  instruction  that  a  railway  company  was  bound  to  select  the  best  and 

most  approved  spark  arresters  was  erroneous,  its  duty  being  only  to 
use  ordinary  care  to  select  the  best.    Id. 

15.  Plaintiff  having  the  right  to  occupy  a  section  house  adjacent  to  the  rail- 

way track  with  his  family,  was  not  guilty  of  contributory  negligence 
in  keeping  his  household  effects  in  such  proximity  to  passing  trains.    Id. 

16.  Evidence  considered   and  held  not  to  show  that  doors  and  windows  of  a 

house  in  proximity  to  a  railway  track  were  left  open  by  the  occupant, 
or  to  justify  a  charge  submitting  the  question  of  his  contributory  negli- 
gence in  so  doing.     Id. 

17.  The  proprietor  of  a  residence  in  proximity  to  a  railway  track  can  not  be 

considered  guilty  of  negligence  contributing  to  the  destruction  of  his 
household  effects  by  leaving  doors  and  windows  open.  Such  use  is 
necessary  in  the  occupation  of  a  residence.  St.  Louis  Southwestern  Ry. 
Co.  v.  Crabb,  80  S.  W.,  408,  distinguished.     Id. 

18.  Where  fire  was  shown  to  have  been  communicated  from  a  locomotive  en- 

gine, it  was  proper  to  charge  that  such  proof  threw  upon  defendant 
using  it  the  burden  of  showing  the  exercise  of  proper  precautions  against 
the  escape  of  sparks.     Id. 

Negro. 

Equal  accommodation  to  passengers.    See  Railways,  9, 

New  Cause  of  Action. 

Consolidation  of  suits.     See  Amendment,  6. 

Next  Friend. 

Appeal  after  majority  of  minor.    See  Minor,  1. 

Notes  and  Bills. 

Note  given   to   unlicensed  'physician.    See   Innocent   Purchaser,   1,   2,  S; 
Practice  of  Medicine.  I. 
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Notice. 

To  railway  to  furnish  cars.     See  Carriers  of  Goods,  4,  17* 
That  person  is  assisting  passenger  on  train.     See  Carriers  of  Passengers,  £. 
Of  liability  of  passenger  to  assault.     See  Carriers  of  Passengers,  3,  5. 
Of  special  term  of  court.     See  District  Court,  2. 
Of  sale   by   sheriff.     See  Execution  Sale,  1,   8,  4- 
Before  granting  injunction.     See  Injunction,  2,  3. 
Of  sale  of  pledged  property.    See  Pledges  1,  2. 
Of  cross-action   by   defendant.     See   Practice  on  Appeal,  13. 
Of  opening   highway.     See   Public  Roads,  1,   2. 
Of  identity  of  grantee.     See  Record  of  Title,  1. 

Of  circumstances   occasioning  special   damage.     See   Telegraph  and  Tele- 
phone, 1-6. 

1.  Notice  to  a  deputy  sheriff  will  be  imputed  to  his  principal.     Rule  applied 

in  the  case  of  notice  to  a  deputy  sheriff  of  the  residence  of  a  defendant 
in  execution.     Snouffer  v.   Hcisig,  82. 

2.  Evidence  considered  and  held  sufficient  to  charge  the  agent  and  attorney 

of  purchasers  of  land  at  execution  sale  with  notice  that  the  defendant 
in  execution  was  a  naked  trustee  of  the  legal  title  to  the  land  sold  and 
that  the  equitable  title  was  in  other  persons.     Id. 

3.  By  agreement  between  a  vendor  and  vendee  of  land  the  sale  was  rescinded, 

the  vendee  surrendering  possession  of  the  land  and  delivering  to  the 
vendor  the  deed,  which  had  never  been  recorded,  and  the  vendor  agreeing 
to  destroy  the  purchase  money  notes;  between  the  date  of  the  purchase 
and  the  rescission  the  vendor  had  hypothecated  the  said  notes  with  a 
bank  to  secure  a  loan  and  consequently  could  not  destroy  them;  several 
years  afterwards  the  said  vendor  sold  the  same  land  to  a  third  party 
who  was  a  director  and  vice  president  of  the  bank  at  the  time  the  loan 
was  negotiated  and  knew  of  the  hypothecation  of  the  notes.  Held,  said 
second  purchaser  was  charged  with  notice  of  the  transactions  with  the 
bank  and  of  the  outstanding  lien  on  the  land  and  therefore  could  not 
claim  that  he  was  an  innocent  purchaser  of  the  Jand  as  against  a  suit 
by  the  bank  to  foreclose  the  lien.    Anderson  v.  Delta  Natl.  Bank,  5. 

Nuisance. 

Overflow  of  land.    See  Damages,  9,  10. 

Damage  to  property  by.     See  Evidence,  35,  86,  39,  40. 

Railway  in  street.     See  Limitation,  5. 

1.  The  construction  and  operation  of  a  cotton  gin  near  private  residences  is 

not  per  se  a  nuisance;  and  in  a  suit  to  enjoin  the  erection  of  such 
structure  near  plaintiff's  home,  the  burden  was  upon  plaintiff  to  prove 
that  the  particular  kind  of  cotton  gin  which  the  defendant  purposed 
to  erect — and  which  it  was  alleged  by  defendant  was  different  from  and 
less  objectionable  than  other  gins — would  cause  the  annoyances  incident 
to  the  operation  of  gins  having  less  improved  machinery.  Testimony 
that  other  gins  constructed  in  a  different  way,  caused  annoyances,  was 
not  pertinent  to  the  issue.    Robinson  v.  Dale,  277. 

2.  In  an  action  to  enjoin  the  erection  of  a  cotton  gin,  evidence  considered 

and  held  insufficient  to  warrant  the  issuance  of  the  injunction.  Great 
caution  is  exercised  in  interfering  with  establishments  and  structures 
which  tend  to  promote  public  convenience;  in  such  cases  it  will  not 
suffice  to  show  a  probable  or  contingent  injury,  but  it  must  be  shown 
to  be   inevitable  and  undoubted.     Id. 

3.  If  after  a  cotton  gin  is  erected  its  operation  proves  to  be  a  nuisance,  per- 

sons injured  thereby  may  have  the  same  enjoined,  and  also  recover  such 
damages  as  they  may  show  they  have  suffered.     Id. 

4.  The  mere  fact  that  the  value  of  a  homestead  may  be  decreased  or  the 

risk  from  fire  increased  by  the  erection  of  a  cotton  gin  nearby,  is  not  a 
sufficient  reason  for  enjoining  the  erection  of  the  gin.  And  so  as  to 
the  fact  that  crowds  of  people  with  their  teams  will  be  caused  thereby 
to  assemble  near  the  home.     Id. 

5.  Where  the  testimony  fails  to  show  any  joint  responsibility  for  the  con- 

struction of  a  railroad,  but  shows  that  one  party  constructed  and  owned 
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it  and  let  or  leased  to  other  railroads  the  privilege  of  operating  trains 
over  it,  and  does  not  show  any  joint  operation  of  such  trains,  none  but 
the  party  constructing  and  owning  the  road  can  be  held  responsible  for 
'  damages  to  adjacent  property.  The  companies  contracting  for  the  use 
and  actually  using  the  road  could  not  be  held  liable  for  any  damages 
except  those  resulting  from  the  operation  of  their  respective  trains. 
Trinity  &  B.  V.  Ry.  Co.  v.  Johnson,  606. 

Occupancy. 

Tax  receipts  no  proof.     See  Evidence,  31. 

Of  land  by  purchaser.     See  School  Land,  1-5. 

Officers. 

Disqualification  of  judge.     See  Elections,  4. 
Death  of  county  attorney.     See  Elections,  5. 
Statements  of  railway  officers.     See  Evidence,  13. 
Notice  to  deputy.     See  Notice,  1. 
Director   of  bank.     See  Notice,  3. 
Taxes  illegally  collected  by.    See  Pleading,  11. 
Estoppel  to  deny  authority  of.    See  Railways,  7. 
Right  to  sue  for  penalties.     See  Railways,  9. 

1.  The  official  bond  of  a  policeman  of  a  city  being  payable  to  the  city,  and 

conditioned  on  the  faithful  performance  of  his  official  duties,  and  there 
being  no  general  provision  of  law  and  nothing  in  the  charter  of  said 
city  and  no  city  ordinance  authorizing  suit  upon  such  bond  by  an  in- 
dividual for  an  assault  and  battery  of  such  officer,  a  surety  on  the  bond 
would  not  be  liable  to  the  individual  for  such  wrong  done  by  such  officer. 
United  States  Fidelity  &  Guar.  Co.  v.  Crittenden,  283. 

2.  It  is  only  by  express  statute  that  an  individual  is  given  a  right  of  action 

on  the  official  bond  of  a  sheriff,  constable  or  clerk.    Id. 

Offices. 

Removal  from  city.    See  Railways,  6,  7,  8. 

Opinion. 

Mere  conclusion  of  witness.     See  Evidence,  S3. 

On  apparent  suffering.     See  Evidence,  3%. 

On  depreciation  in  value.     See  Evidence,  35,  40. 

On  market  value.     See  Evidence,  40. 

On  title  to  land.     See  Vendor  and  Purchaser,  4> 

Oral  Agreement. 

Between  counsel.     See  Practice  on  Appeal,  2. 

Order  for  Money. 

As  equitable  assignment  of  fund.    See  Mechanic's  Lien,  2. 

Ordinance. 

See  City  Ordinance. 

Overflow. 

Measure  of  damages  for.    See  Damages,  9,  10. 

Permanent  injury  to  land.     See  Instructions  to  Juries,  11,  12. 

Ownership. 

Not  shown  by  pleading.     See  Conversion,  2,  3. 
Failure  to  show.     See  Covenants  for  Title,  3. 
Sale  by  apparent  owner.     See  Estoppel,  4*  5. 
Representations  as  to.     See  Evidence,  J. 
Not  passing  because  of  fraud.     See  Fraud,  1. 
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Joint  operation  of  railroad.     See  Nuisance,  5. 

Action  by  part  owner.     See  Parties,  3. 

Allegation  of.     See  Pleading,  7. 

Notice  to  owner  on  condemnation.     See  Public  Roads,  2. 

Compensation  to  joint  owners.     See  Public  Roads,  3. 

Occupying  land  without  title.     See  Railways,  1. 

Passing  by  delivery  to  carrier.     See  Sales,  1,  2. 

Parent  and  Child. 

Damages  by  death  of  adult  son.     S?e  Death,  1. 

Parol  Evidence. 

To  determine  intent.     See  Contract,  8. 

To  identify  property  conveyed.     Sie  Deed,  6,  7. 

To  show  absolute  deed  a  trust.     See  Deed,  8,  9. 

To  show  waiver  of  lien.     See  Evidence,  18. 

Of  understanding  of  parties.     See  Evidence,  19. 

Where  writing  is  uncertain.     See  Written  Instrument,  1. 

To  establish  contents  of  writing.     See  Written  Instrument,  2. 

Parties. 

Adverse  claimants  to  land.    See  Condemnation,  7. 

Making  new  parties.     See  Continuance,  1. 

Assessment  of  costs.     See  Costs,  1. 

Action  on  obligation  given  to  wife.     See  Husband  and  Wife,  1. 

Judgment  omitting  name  of  plaintiff.     See  Judgment,  8. 

Judgment  against  partnership.     See  Judgment,  9. 

To  action  attacking  fraudulent  conveyance.    See  Sales,  3. 

Parties  on  different  bonds.     See  Venue,  1. 

1.  The  receiver  of  a  railway  is  neither  a  necessary  nor  a  proper  party  to  an 

action  against  the  company  for  damages  accruing  before  his  appoint- 
ment and  not  involving  the  property  in  his  possession.  Davis  v.  Texas 
(7.  R.  Co.,  599. 

2.  Any  vice  in  filing  two  suits  in  the  names  of  two  plaintiffs  instead  of  one 

suit  by  the  plaintiffs  jointly  on  a  common  cause  of  action  is  cured  and 
rendered  harmless  when  one  of  said  plaintiffs  acquires  the  interest  of 
the  other  in  the  cause  of  action  pending  the  suits  and  consolidates  the 
two  suits  and  prosecutes  them  as  one,  the  question  of  cost  not  being 
raised  by  the  defendant.     Snow  v.  Rudolph,  235. 

3.  When  a  suit  by  two  plaintiffs  is  based  upon  a  contract  by  defendants  to 

pay  to  plaintiffs  jointly  whatever  damages  a  lot  of  cattle  might  suffer 
by  being  held  in  a  certain  pasture  a  certain  length  of  time,  it  is  im- 
material that  it  develops  on  the  trial  that  a  part  of  the  cattle  belonged 
to  the  two  plaintiffs  as  partners,  and  a  part  to  one  of  the  plaintiffs 
individually.  There  was  no  misjoinder  of  parties  or  causes  of  action. 
Cox  v.  Steed,  193. 

Partition. 

Parties  not  claiming  by  inheritance.    See  Homestead,  7. 
Purchaser  of  survivor's  interest.     See  Homestead,  8. 
Homestead  occupied  by  surviving  wife.     See  Pleading,  9. 

Partnership. 

Judgment  against.    See  Judgment,  9.  * 

Party  Wall. 

Tenant  making  opening  in.    See  Landlord  and  Tenant,  4. 

Passengers. 

Flitting  off  train.     See  Carrier  of  Passengers,  1. 

Person  assisting  passenger.     See  Carriers  of  Passengers,  2. 

Assault  by  one  passenger  upon  another.    See  Carriers  of  Passengers,  3,  4,  5. 
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Payment. 

Check  tendered  in  full  settlement.    See  Accord  and  Satisfaction,  1. 

Deprives  trustee  of  power  to  sell.     See  Pouters,  1. 

Deposit  with  State  Treasurer.     See  School  Land,  9. 

By  one  assuming  encumbrance.     See  Subrogation,  1,  2. 

Of  delinquent  taxes.  See  Taxation,  2. 
1.  By  an  agreement  between  the  maker  of  a  note  and  the  holder  and  owner 
of  the  same,  certain  accounts  were  assigned  and  delivered  by  the  maker 
to  the  holder  with  the  understanding  that  said  accounts  were  to  be 
taken  as  absolute  payments  pro  tanto  of  the  note;  subsequently  the 
maker  of  the  note  was  adjudged  a  bankrupt,  and  the  trustee  in  bank- 
ruptcy sued  and  recovered  from  the  owner  of  said  note  the  amount  of 
money  which  he  had  collected  on  said  accounts  and  the  accounts  which 
had  not  been  collected.  Held,  said  recovery  nullified  the  agreement  that 
the  accounts  should  be  taken  and  treated  as  absolute  payments,  and  the 
owner  of  the  note  was  entitled  to  recover  the  entire  amount  of  the  same, 
not  only  against  the  principal  maker  but  also  against  a  surety  thereon, 
although  the  latter  was  not  a  party  to  the  suit  by  the  trustee  against 
the  maker  to  recover  the  money  and  accounts.  Rider  v.  First  NatL 
Bank  of  Pampa,  589. 

Penalties. 

For  discrimination  by  carrier.    See  Carriers  of  Goods,  8. 

For  failure  to  furnish  cars.     See  Carriers  of  Goods,  4* 

For  failure  to  load  car.     See  Carriers  of  Goods,  6. 

Penalty  or  liquidated  damages.     See  Contract,  8;  Husband  and  Wife,  11. 

Right  to  bring  action  for.    See  Railtcavs   9. 

Performance. 

Giving  right  to  commissions.    See  Agency,  6,  7. 

Reasonable  time  for.     See  Deed,  2. 

Of  services  promised  as  consideration.     See  Deed,  10. 

Of  promise  to  keep  deposit.     See  Injunction,  3. 

On  parol  sale  of  lands.  See  Statute  of  Frauds,  4. 
1.  The  failure  of  a  defendant  to  plead  and  prove  a  partial  performance  of 
a  contract,  for  the  breach  of  which  he  is  sued,  precludes  him  from  com- 
plaining that  judgment  was  rendered  against  him  for  the  full  amount 
of  the  damages  stipulated  for  a  total  breach  of  the  contract.  Wither- 
spoon  v.  Duncan,  361. 

Personal  Injury. 

*  Double  recovery  for.    See  Damages,  11. 
Recovery  for  loss  of  foot.     See  Damages,  12. 
As  ground  for  divorce.     See  Divorce,  2. 
Complaints  of  pain.     See  Evidence,  lfa  15. 
Exhibiting  injuries  to  jury.     See  Evidence,  82. 
Appearance  of  suffering.     See  Evidence,  SJf. 
Elements  of  damage.     See  Instructions  to  Juries,  7. 
Pleading  and  evidence.     See  Instructions  to  Juries,  27. 

Personal  Property. 

Telephone  attached  to  building.    See  Fixtures,  1. 

Pleading. 

Authority  to  sell  land.    See  Agency,  1. 
Variance  from  allegations.     See  Agency,  6. 
Amendment  of.     See  Amendment,  1-6. 
Contract  to  pay  fees.     See  Attorney's  Fee,  1. 
Failure  to  furnish  cars.     See  Carriers  of  Goods,  1. 
Showing  title  or  interest.     See  Conversion,  2. 
Names  of  corporate  officers.     See  Corporation,  1. 
Right  of  plaintiff  to  sue.     See  Corporation,  2. 
Claim  for  exemplary  damages.    See  Damages,  1. 
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Claim  for  special  damages.    See  Damages,  2. 

In  cases  of  contested  elections.     See  Elections,  2. 

Permit  to  do  business  in  State.     See  Foreign  Corporation,  1. 

Answer   of  garnishee.     See    Garnishment,   1. 

Dissolving   injunction   on   answer.     See   Injunction,   ^. 

On  plea  in  confession  and  avoidance.     See  Injunction,  7. 

Injury  to  land  by  overflow.     See  Instructions  to  Juries,  11. 

Contributory  negligence  and  discovered  peril.     See  Instructions  to  Juries, 

17. 
Plea  of  privilege  as  appearance.     See  Judgment,  8. 
Variance  in  proof.     See  Judgment  Lien,  1,  2. 
Termination  of  previous  suit.     See  Malicious  Prosecution,  1. 
Parti  ll    performance   of   contract.     See   Performance,   1. 
Privilege  of  suit  in  county  of  residence.     See  Plea  of  Privilege,  1-4. 
Damages  to  abutting  property  owner.     See  Railways,  3. 
Injunction  against  removal  of  offices  and  shops.     See  Railways,  6. 
Injury  by  diversion  of  water.     See  Riparian  Rights,  1,  2. 
Facts  entitling  to  subrogation.     See  Subrogation,  2. 
Consequential   damages.     See   Telegraph  and  Telephone,  -J. 
Failure  of  title  to  land.     See  Vendor  and  Purchaser,  12. 

1.  Facts  proved  but  not  pleaded  will  not  support  a  judgment.    First.  SatU 

Bank  of  Orange  v.'  Sokolski,  324. 

2.  Plaintiff  declaring  on  an  express  trust  by  contract  can  not  cerover   on 

proof  of  a  resulting  trust.     Smallcy  v.  Paine,  53. 

3.  A   plaintiff   is   not   required   to   plead   his   evidence.     Rule   applied   in    an 

action  against  a  telegraph  company  for  damages  caused  by  failure  to 
deliver  a  telegram  concerning  the  movement  of  cattle.  Western  V.  TeL 
Co.  v.  Henderson,  457. 

4.  The  character  of  a  deposit  alleged  by  plaintiff  to  have  been  made  by  him 

in  a  bank,  being  mere  matter  of  inducement  and  having  no  real  bearing 
upon  the  main  issue  in  the  case,  it  was  not  error  to  permit  the  plaintiff 
to  prove  that  he  deposited  his  note,  and  not  money  as  he  had  alleged. 
Snow  v.  Rudolph,  235. 

5.  Exceptions  addressed   to  specific  allegations  of  plaintiffs'  petition,  if  at- 

tacking the  substance,  and  not  the  manner  and  form  thereof,  are  in 
effect  general  and  not  special  demurrers.  Donnell  v.  Currie  d  Dohoney, 
134. 

6.  An  allegation  that  the  defendant  executed   and  entered  into  the  instru- 

ment in  writing  sued  upon,  imports  that  the  instrument  was  delivered, 
and  is  sufficient  to  support  a  judgment  by  default.  Santa  Fe,  L.  E.  d 
P.  Ld.  d  Tr.  Co.  v.  Cumley,  306. 

7.  An  allegation  that  the  instrument  in  writing  sued  upon    (in  this  case  a 

due  bill)  "evidences  an  indebtedness  due  the  plaintiff  by  reason  of  the 
premises"  is  sufficient  as  against  an  objection,  on  appeal  from  a  judg- 
ment by  default,  that  plaintiff's  petition  did  not  allege  that  plaintiff 
was  the  legal  owner  or  holder  of  the  instrument  sued  on.     Id. 

8.  A  plea  by  defendant  that  plaintiff  had  transferred  part  of  his  claim  for 

damages  to  another  is  insufficient  if  it  fail  to  show  that  such  transfer 
was  made  before  the  institution  of  the  suit.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Sharp,  341. 

9.  In  an  action  for  partition  of  land  by  one  claiming  under  a  deceased  hus- 

band against  a  surviving  wife,  the  wife  answered  that  the  land  sought 
to  be  partitioned  was  the  homestead  of  herself  and  the  deceased  hus- 
band; that  she  was  then  occupying  said  land  as  her  homestead;  that 
her  deceased  husband  by  will,  duly  probated,  devised  his  community 
interest  in  the  land  to  her,  the  defendant,  for  the  term  of  her  natural 
life  upon  condition  that  she  did  not  marry  again,  and  that  she  had 
never  married.  The  plaintiff,  treating  the  answer  as  a  plea  in  abate- 
ment, excepted  to  the  same  on  the  ground  that  it  was  not  verified  by 
affidavit,  and  was  not  filed  in  due  order  of  pleading,  and  was  not  dis- 
posed of  at  the  first  term  of  the  court.  Held,  the  answer  was  a  plea 
going  to  the  merits  of  the  suit  and  in  bar  of  plaintiff's  recovery  on  the 
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cause  of  action  alleged,  and  therefore  ii  was  not  error  to  overrule  the 
exception.     McCommas  v.  Curtis,  227. 

10.  In  an  action  for  damages  occasioned  by  shame,  mortification  and  humil- 

iation of  mind,  and  injury  to  reputation  and  character  consequent  upon 
false  arrest  and  imprisonment  on  a  charge  of  swindling,  a  judgment  for 
damages  for  loss  of  time  and  credit  caused  by  a  negligent  breach  by 
defendant  of  its  contract  in  dishonoring  plaintiff's  check,  would  not  be 
warranted  by  the  pleadings.     Western  Natl.  Bank  v.  White,  374. 

11.  In  a  suit  to  recover  costs  illegally  collected  by  officers  in  a  settlement  for 

delinquent  taxes,  pleading  considered  and  held  not  subject  to  exception 
on  the  grounds  that  neither  the  costs  which  plaintiff  alleged  were  wrong- 
fully collected,  nor  those  which  the  officers  had  lawful  authority  to  col- 
lect, were  itemized;  that  the  names  of  the  officers  for  whom  said  costs 
were  collected  were  not  alleged;  and  that  there  was  no  allegation  of 
the  amount  tendered  by  plaintiff  to  the  collector,  or  that  he  tendered 
the  amount  legally  due.     Typer  &  Knudson  v.  Tom,  288. 

12.  In  a  suit  over  the  right  of  possession  of  a  church  building  and  to  restrain 

the  defendant  from  interfering  with  the  possession  thereof  by  the  plain- 
tiffs, petition  considered,  and  held  sufficient  when  taken  in  connection 
with  the  prayer  for  general  relief,  to  maintain  an  action  of  trespass  to 
try  title  to  the  property,  and  to  entitle  the  plaintiffs  to  the  injunction 
sought;  hence  it  was  error  for  the  court  to  sustain  a  demurrer  thereto. 
Knox  v.  Askew,  217. 

13.  The  rules  of  pleading  in  the  County  and  District  Courts  do  not  apply  to 

Justice  Court.  Pleadings  there  may  be  oral,  and  also  in  cases  appealed 
therefrom  to  the  County  Court.  A  demurrer  to  defendant's  answer 
there  can  not  be  said  to  have  been  improperly  overruled  where  it  did 
not  appear  that  so  much  of  same  as  appeared  in  writing  was  the  only 
answer  presented  by  him.    Barnes  v.  Sparks,  451. 

14.  In  a  suit  for   the  promised  consideration  for  the  sale  or  transfer  of  a 

lease  of  public  school  land,  petition  considered,  and  held  not  subject  to 
general  nor  to  certain  special  exceptions  urged.    Belcher  t?.  Schmidt,  411. 

Plea  of  Privilege. 

Judgment  upon.    See  Change  of  Venue,  1. 
Constitutes  appearance  in  case.     See  Judgment,  3. 

1.  When  an  executor  fails  to  plead  his  privilege  to  be  sued  in  the  county 

in  which  the  estate  is  being  administered,  a  co-defendant  can  not  inter- 
pose the  plea  for  him.     White  v.  Alexander,  513. 

2.  A  sale  of  growing  timber,  with  the  right  of  ingress  and  egress  for  ten 

years  for  the  purpose  of  cutting  and  removing  the  timber,  is  a  6ale  of 
an  interest  in  the  land  which  can  only  pass  by  deed  or  grant,  and 
therefore  the  venue  of  a  suit  for  specific  performance  of  such  a  contract 
of  sale,  or  for  damages  for  breach  thereof,  is  the  same  as  in  a  suit  for 
specific  performance  of  a  contract  to  convey  land.  Such  a  suit  is  an 
action  in  personam  and  must  be  brought  in  the  county  in  which  the 
defendant  resides,  if  a  plea  of  privilege  is  interposed.  Burkitt  v.  Wynne, 
560. 

3.  In  an  action  against  several  defendants,  in  a  county  other  than  that  of 

their  residence,  to  enforce  specific  performance  of  a  contract  for  the  sale 
of  standing  timber,  or  for  damages  for  breach  of  said  contract,  plea  of 
privilege  by  said  defendants  and  evidence  pertaining  to  the  same,  com 
sidered  and  held  that  the  court  erred  in  overruling  the  plea.  Justice 
Reese,  dissenting.     Id. 

4.  Where,  in  a  suit  upon  an  obligation  in  writing  but  which  had  been  lost 

or  mislaid,  the  plaintiff  alleged  that  the  obligation  was  payable  in  the 
county  in  which  the  suit  was  brought,  the  defendant  had  the  burden 
of  proving,  under  his  plea  of  privilege  to  be  sued  in  the  county  of  his 
own  residence,  that  the  written  instrument  did  not  so  stipulate,  and 
therefore  when  the  evidence  on  the  issue  was  insufficient  as  a  basis  for 
a  decision  of  the  issue  one  way  or  the  other,  the  plea  of  privilege  was 
properly  overruled.     Witherspoon  v.  Duncan,  361. 
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Claim  for  special  damages.    See  Damages,  2. 

In  cases   of   contested  elections.     See  Elections,  2. 

Permit  to  do  business  in  State.     See  Foreign  Corporation,  1. 

Answer   of  garnishee.     See   Garnishment,  I. 

Dissolving   injunction    on   answer.     See   Injunction,   J. 

On  plea  in  confession  and  avoidance.     See  Injunction,   7. 

Injury  to  land  by  overflow.     See  Instructions  to  Juries,   /' 

Contributory  negligence  and  discovered  peril.     See  Instrw 

17. 
Plea  of  privilege  as  appearance.     See  Judgment,  8. 
Variance  in  proof.     See  Judgment  Lien%  1,  2. 
Termination  of  previous  suit.     See   Malicious  Prosecu* 
Pcrtial    performance    of    contract.     See    Performance.    I 
Privilege  of  suit  in  county  of  residence.     See  Plea  of  /' 
Damages  to  abutting  property  owner.     See  Railwai^ 
Injunction  against  removal  of  offices  and  shops.     S« 
Injury  by  diversion  of  water.     See  Riparian  Right*. 
Facts  entitling  to  subrogation.     See  Subrogation, 
Consequential   damages.     See   Telegraph  and  Teh; 
Failure  of  title  to  land.     See  Vendor  and  Purrb>- 

1.  Facts  proved  but  not  pleaded  will  not  support  u 

Bank  of  Orange  v.  Sokolski,  324. 

2.  Plaintiff  declaring  on  an  express  trust  by  cm- 

proof  of  a  resulting  trust.     Smalley  v.  Pui 

3.  A   plaintiff   is   not   required   to    plead   his   evi 

action  against  a  telegraph   company  for 
deliver  a  telegram  concerning  the  movemei 
Co.  v.  Henderson,  457. 

4.  The  character  of  a  deposit  alleged  by  plaii ■• 

in  a  bank,  being  mere  matter  of  induccn 
upon  the  main  issue  in  the  case,  it  wn- 
to  prove  that  he  deposited  his  note,  a- 
Snow  v.  Rudolph,  235. 

5.  Exceptions  addressed  to   specific  alleirn* 

tacking  the  substance,  and  not  tin- 
effect  general  and  not  special  derrm, 
134. 

6.  An  allegation  that  the   defendant  < v 

ment  in  writing  sued  upon,  impo- 
and  is  sufficient  to  support  a  ju«" 
P.  Ld.  &  Tr.  Co.  v.  Cumley,  .'in 

7.  An  allegation  that  the  instrumei  ' 

due  bill)    "evidences  an  indebt- 
premises"  is  sufficient  as  aga: 
ment  by   default,   that  plaint 
was  the  legal  owner  or  hold 

8.  A  plea  by  defendant  that  pi 

damages  to  another  is  in-i 
was  made  before  the  instit  > 
Co.  of  Texas  v.  Sharp,  .'* 

9.  In  an  action  for  partition 

band  against  a  survivin 
to  be  partitioned   was   * 
band;    that  she  was  f 
her   deceased   husband 
interest  in  the  land   * 
life   upon   condition 
never  married.    Th- 
ment,  excepted  to 
affidavit,  and  w;i- 
posed   of  at  the 
going  to  the  m< 
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Pledge. 

1.  Notice  of  the  time  and  place  of  sale  of  pledged  property  must  be  given 

both  to  the  public  and  to  the  pledgor,  unless  these  requirements  are  in 
some  way  waived,  which  may  be  done.  Amarillo  Natl.  Bank.  v.  Har- 
rington,  Receiver,    179. 

2.  A  debtor  bank  conveyed  to  a  creditor  bank  promissory  notes  of  various 

persons  as  collateral  security,  and  at  the  same  time  executed  a  contract 
whereby,  in  case  of  default  in  the  payment  of  its  indebtedness  at  ma- 
turity, it  invested  the  creditor  bank  with  full  power  and  authority  to 
transfer,  hypothecate,  sell  and  convey  said  notes  or  any  part  thereof, 
"at  public  or  private  sale  with  or  without  notice  to  any  of  us,  at  such 
place,  and  on  such  terms  as  to  it  may  seem  best,  and  to  deliver  the 
property  sold,"  etc.  Upon  default  in  the  payment  of  its  indebtedness 
by  the  debtor  bank,  the  creditor  bank  attempted  to  sell  the  collateral 
notes  at  public  outcry  but  gave  no  public  notice  of  the  time,  terms  or 
place  of  sale.  Held,  in  a  suit  by  the  debtor  bank  against  the  purchaser 
of  the  notes  at  said  sale  for  the  value  of  the  same,  the  failure  of  the 
creditor  bank  to  give  due  notice  of  the  attempted  public  sale  rendered 
the  sale  voidable,  and  the  fact  that  the  contract  concerning  the  collat- 
erals authorized  a  private  sale  of  the  notes  did  not  do  away  with  the 
necessity  of  giving  due  notice  of  the  public  sale.    Id. 

Policeman. 

Liability  of  bondsmen.    See  Officers,  1,  2. 

Possession. 

Entrusting  with  apparent  title.     See  Estoppel,  -J. 

Of  paraphernalia  of  lodge.     See  Fraternal  Societies,  3. 

Buying  in  adverse  claim.     See  Limitation,  7. 

Powers. 

1.  After  the  payment  of  a  debt,  to  secure  which  a  deed  of  trust  was  given, 

the  trustee  has  no  power  to  sell  thereunder  the  property  pledged  as 
security.     Irion  v.  Yell,  523. 

2.  A  deed  of  trust  provided  that  the  trustee  was  empowered  to  sell  the  prop- 

erty at  the  request  of  the  beneficiary  named  therein,  his  heirs,  execu- 
tors, administrators,  assigns,  or  the  holder  and  owner  of  the  notes  to 
secure  which  the  deed  of  trust  was  given.  Held,  the  language  must  be 
construed  to  mean  that  upon  the  transfer  of  the  notes  the  legal  holder 
and  owner  alone  had  authority  to  request  the  trustee  to  sell.     Id. 

3.  The  conditions  imposed  by  the  grantor  upon  the  trustee  in  a  deed  of  trust 

must  be  strictly  observed  in  making  a  sale  thereunder.  Said  conditions 
can  not  be  disregarded  because  it  may  have  become  impossibe  to  comply 
with  them.     Id. 

4.  Intimated   that  when  the  trustee  named  in  a  deed  of  trust  becomes  the 

holder  of  the  debt  to  secure  which  the  deed  was  executed,  his  power  to 
act  as  trustee  ceases.     Id. 

Practice. 

Rulings  upon'this  subject  will  be  indexed  under  more  specific  heads.  See 
Amendment,  1-6;  Appeal  Bond,  1-2;  Argument  of  Counsel,  1;  Attach- 
ment, 1 ;  Bill  of  Exceptions,  1;  Briefs,  1-1 ;  Change  of  Venue,  1;  Cita- 
tion, 1;  Condemnation,  7;  Continuance,  1,  2;  Conversion,  4;  Corpora- 
tion, 1;  Costs,  1-3;  Covenants  for  Title,  3,  4;  District  Court,  1,  2; 
Divorce,  1;  Elections,  3-8;  Estates  of  Decedents,  1,  3;  Fees  of  Office,  1; 
Findings  of  Fact,  1,  2;  Foreign  Corporation,  1;  Garnishment,  1;  Harm- 
less Error,  1-10;  Husband  and  Wife,  1;  Injunction,  1-1;  Instructions 
to  Juries,  1-18;  Interstate  Commerce,  1;  Judge,  1;  Judgment,  1-13; 
Judgment  Lien,  4 1  Jurisdiction,  1;  Jury,  1;  Mandamus,  1;  Mechanic's 
Lien,  4;  Minor,  1;  Misconduct  of  Counsel,  1:  Parties,  1-3;  Plea  of  Privi- 
lege, 1-4;  Practice  in  Trial  Court,  1,  2;  Practice  on  Appeal,  1-23;  Pub- 
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lie  Roads,  4;  Railways,  9;  Receivers,  1-3;  Remittitur,  1;  Parties f  8; 
Sequestration,  1;  Special  Issues,  1;  Tarnation,  1;  Trespass  to  Try  Title, 
1;  Venue,  1;  Verdict,  1-3. 

Practice  of  Medicine. 

Note  given  to  unlicensed  practitioner.  See  Innocent  Purchaser,  1,  2,  S. 
1.  A  traveling  physician  examined  a  patient  and  took  from  such  patient  a 
promissory  note  to  himself  for  medical  services,  entering  into  a  written 
contract  with  such  patient  for  his  treatment  by  a  certain  medical  and 
surgical  institute  in  another  county,  signed  on  behalf  of  such  institute 
by  him  as  "Diagnostician."  He  testified  that  he  did  not  furnish  the 
medicines  and  directions,  that  being  done  by  the  "Institute."  Held, 
that  he  was  practicing  medicine  and  the  note  was  given,  at  least  in 
part,  for  his  professional  services,  and  invalid  if  his  license  to  practice 
medicine  was  not  filed  in  the  county  at  that  time.  (Act  of  February 
22,  1901,  sees.  12  and  13,  Laws  27th  Leg.,  p.  15.)     Barnes  v.  Sparks,  451. 

Practice  in  Trial  Court. 

Amendment  of  pleading.     See  Amendment,  1-6. 
Inflammatory  appeal.     See  Argument  of  Counsel,  i. 
Postponement  of  trial.     See  Continuance,  1,  2. 
Rules  of  pleading  and  evidence.    See  Elections,  1,  2. 
Premature  action.     See  Estates  of  Decedents,  3. 
Conclusions  by  trial  court.     See  Findings  of  Fact,  I. 
Dissolution  of  injunctions.     See  Injunctions,  4-1, 
Decree  of  court.     See  Judgment,  1-9,  11,  12, 
Final  judgment.     See  Judgment  Lien,  4- 
Joinder  of  actions.     See  Mechanic's  Lien,  11. 
Interruption  of  counsel.     See  Misconduct  of  Counsel,  1, 
Parties  to  action.     See  Sales,  8. 
Motion  to  quash.    See  Sequestration,  1. 
Presumption  to  support  judgment.    See  Special  Issues,  1. 
Impleading  warrantor.     See  Trespass  to  Try  Title,  1. 
Judgment  upon  verdict.    See  Verdict,  1,  2. 
Correction  of  verdict.     See  Verdict,  3. 

1.  When*  the  bill  of  exception  does  not  specify  the  particular  fact  cases  read 

by  opposing  counsel  to  the  jury,  an  appellate  court  can  not  say  that 
there  was  any  abuse  of  the  discretion  vested  in  the  trial  court  in  such 
matters.  Ordinarily  it  would  require  a  clear  case  of  the  abuse  of 
judicial  discretion  to  the  injury  of  the  complaining  party,  to  authorize 
a  reversal  of  a  judgment  for  such  a  cause.     Lanham  v.  Lanham,  432. 

2.  The   fact   that  much   testimony   had  been   introduced  upon  certain   issues 

raised  by  the  pleadings,  but  which  issues  were  by  the  charge  of  the 
court  subsequently  withdrawn  from  the  jury,  would  not  necessarily  be 
cause  for  reversal.  If  the  testimony  is  such  that  a  jury  of  practical 
and  average  intelligence  could  separate  that  part  of  it  relating  to  the 
issue  still  left  for  their  consideration  from  that  part  relating  to  the 
issues  which  had  been  withdrawn,  an  appellant  would  have  no  cause 
of  complaint.    International  &  0.  N.  R.  Co.  v.  Bell,  117. 

Practice  on  Appeal. 

Improper  argument  of  attorney.    See  Argument  of  Counsel,  1. 

Disclosing  what  witness  would  have  answered.     See  Bill  of  Exceptions,  1. 

Presentation  of  errors.     See  Briefs,  1-1. 

Motion  for  new  trial.     See  Continuance,  2. 

Statement  of  facts.     See  Findings  of  Fact,  2. 

Error  not  ground  for  reversal.     See  Harmless  Error,  1-10. 

Appeal  from  order  dissolving  injunction.     See  Injunction,  1. 

Appeal  after  majority  of  minor.     See  Minors,  1. 

Judicial  discretion  of  trial  court.     See  Practice  in  Trial  Court,  1. 

Error  cured  by  remittitur.     See  Remittitur,  1. 
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Pledge. 

1.  Notice  of  the  time  and  place  of  sale  of  pledged  property  must  be  given 

both  to  the  public  and  to  the  pledgor,  unless  these  requirements  are  in 
some  way  waived,  which  may  be  done.  Amarillo  Natl.  Bank.  v.  Har- 
rington,  Receiver,    179. 

2.  A  debtor  bank  conveyed  to  a  creditor  bank  promissory  notes  of  various 

persons  as  collateral  security,  and  at  the  same  time  executed  a  contract 
whereby,  in  case  of  default  in  the  payment  of  its  indebtedness  at  ma- 
turity, it  invested  the  creditor  bank  with  full  power  and  authority  to 
transfer,  hypothecate,  sell  and  convey  said  notes  or  any  part  thereof, 
"at  public  or  private  sale  with  or  without  notice  to  any  of  us,  at  such 
place,  and  on  such  terms  as  to  it  may  seem  best,  and  to  deliver  the 
property  sold,"  etc.  Upon  default  in  the  payment  of  its  indebtedness 
by  the  debtor  bank,  the  creditor  bank  attempted  to  sell  the  collateral 
notes  at  public  outcry  but  gave  no  public  notice  of  the  time,  terms  or 
place  of  sale.  Held,  in  a  suit  by  the  debtor  bank  against  the  purchaser 
of  the  notes  at  said  sale  for  the  value  of  the  same,  the  failure  of  the 
creditor  bank  to  give  due  notice  of  the  attempted  public  sale  rendered 
the  sale  voidable,  and  the  fact  that  the  contract  concerning  the  collat- 
erals authorized  a  private  sale  of  the  notes  did  not  do  away  with  the 
necessity  of  giving  due  notice  of  the  public  sale.    Id. 

Policeman. 

Liability  of  bondsmen.    See  Officers,  1,  2. 

Possession. 

Entrusting  with  apparent  title.     See  Estoppel,  4* 

Of  paraphernalia  of  lodge.     See  Fraternal  Societies,  3. 

Buying  in  adverse  claim.     See  Limitation,  7. 

Powers. 

1.  After  the  payment  of  a  debt,  to  secure  which  a  deed  of  trust  was  given, 

the  trustee  has  no  power  to  sell  thereunder  the  property  pledged  as 
security.    Irion  v.   Yell,  523. 

2.  A  deed  of  trust  provided  that  the  trustee  was  empowered  to  sell  the  prop- 

erty ait  the  request  of  the  beneficiary  named  therein,  his  heirs,  execu- 
tors, administrators,  assigns,  or  the  holder  and  owner  of  the  notes  to 
secure  which  the  deed  of  trust  was  given.  Held,  the  language  must  be 
construed  to  mean  that  upon  the  transfer  of  the  notes  the  legal  holder 
and  owner  alone  had  authority  to  request  the  trustee  to  sell.     Id. 

3.  The  conditions  imposed  by  the  grantor  upon  the  trustee  in  a  deed  of  trust 

must  be  strictly  observed  in  making  a  sale  thereunder.  Said  conditions 
can  not  be  disregarded  because  it  may  have  become  impossibe  to  comply 
with  them.     Id. 

4.  Intimated  that  when  the  trustee  named  in  a  deed  of  trust  becomes  the 

holder  of  the  debt  to  secure  which  the  deed  was  executed,  his  power  to 
act  as  trustee  ceases.    Id. 

Practice. 

Rulings  upon'this  subject  will  be  indexed  under  more  specific  heads.  See 
Amendment,  1-6;  Appeal  Bond,  1-2;  Argument  of  Counsel,  1;  Attach- 
ment, 1;  Bill  of  Exceptions,  1;  Briefs,  1-7;  Change  of  Venue,  1;  Cita- 
tion, 1;  Condemnation,  7;  Continuance,  1,  2;  Conversion,  4;  Corpora- 
tion, 1;  Costs,  1-3;  Covenants  for  Title,  3,  4 J  District  Court,  1,  2; 
Divorce,  1;  Elections,  3-8;  Estates  of  Decedents,  1,  3;  Fees  of  Office,  1; 
Findings  of  Fact,  1,  2;  Foreign  Corporation,  1;  Garnishment,  1 ;  Harm- 
less Error,  1-10;  Husband  and  Wife,  1;  Injunction,  1-7;  Instructions 
to  Juries,  1-18;  Interstate  Commerce,  1;  Judge,  1;  Judgment,  1-13; 
Judgment  Lien,  4j  Jurisdiction,  1;  Jury,  1;  Mandamus,  1;  Mechanic's 
Lien,  4;  Minor,  1;  Misconduct  of  Counsel,  1;  Parties,  1-3;  Plea  of  Privi- 
lege, 1-4;  Practice  in  Trial  Court,  1,  2;  Practice  on  Appeal,  1-23;  Pub- 
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lie  Roads,  %;  Railways,  9;  Receivers,  IS;  Remittitur,  1;  Parties,  8; 
Sequestration,  1;  Special  Issues,  1;  Taxation,  1;  Trespass  to  Try  Title, 
1;  Venue,  1;  Verdict,  IS. 

Practice  of  Medicine. 

Note  given  to  unlicensed  practitioner.  See  Innocent  Purchaser,  1,  2,  S. 
1.  A  traveling  physician  examined  a  patient  and  took  from  such  patient  a 
.promissory  note  to  himself  for  medical  services,  entering  into  a  written 
contract  with  such  patient  for  his  treatment  by  a  certain  medical  and 
surgical  institute  in  another  county,  signed  on  behalf  of  such  institute 
by  him  as  "Diagnostician."  He  testified  that  he  did  not  furnish  the 
medicines  and  directions,  that  being  done  by  the  "Institute."  Held, 
that  he  was  practicing  medicine  and  the  note  was  given,  at  least  in 
part,  for  his  professional  services,  and  invalid  if  his  license  to  practice 
medicine  was  not  filed  in  the  county  at  that  .time.     (Act  of  February 

22,  1001,  sees.  12  and  13,  Laws  27th  Leg.,  p.  15.)     Barnes  v.  Sparks,  451. 

■ 

Practice  in  Trial  Court. 

Amendment  of  pleading.    See  Amendment,  IS. 
Inflammatory  appeal.     See  Argument  of  Counsel,  i. 
Postponement  of  trial.     See  Continuance,  1,  2. 
Rules  of  pleading  and  evidence.    See  Elections,  1,  2. 
Premature  action.     See  Estates  of  Decedents,  S. 
Conclusions  by  trial  court.    See  Findings  of  Fact,  1. 
Dissolution  of  injunctions.     See  Injunctions,  4-7. 
Decree  of  court.    See  Judgment,  1-9,  11,  12. 
Final  judgment.     See  Judgment  Lien,  4* 
Joinder  of  actions.     See  Mechanic's  Lien,  11. 
Interruption  of  counsel.     See  Misconduct  of  Counsel,  1, 
Parties  to  action.     See  Sales,  S. 
Motion  to  quash.    See  Sequestration,  1. 
Presumption  to  support  judgment.    See  Special  Issues,  I. 
Impleading  warrantor.     See  Trespass  to  Try  Titlet  1. 
Judgment  upon  verdict.     See  Verdict,  1,  2. 
Correction  of  verdict.     See  Verdict,  3. 

1.  When*  the  bill  of  exception  does  not  specify  the  particular  fact  cases  read 

by  opposing  counsel  to  the  jury,  an  appellate  court  can  not  say  that 
there  was  any  abuse  of  the  discretion  vested  in  the  trial  court  in  such 
matters.  Ordinarily  it  would  require  a  clear  case  of  the  abuse  of 
judicial  discretion  to  the  injury  of  the  complaining  party,  to  authorize 
a  reversal  of  a  judgment  for  such  a  cause.     Lanham  v.  Lanham,  432. 

2.  The  fact  that  much   testimony  had  been   introduced  upon  certain  issues 

raised  by  the  pleadings,  but  which  issues  were  by  the  charge  of  the 
court  subsequently  withdrawn  from  the  jury,  would  not  necessarily  be 
cause  for  reversal.  If  the  testimony  is  such  that  a  jury  of  practical 
and  average  intelligence  could  separate  that  part  of  it  relating  to  the 
issue  still  left  for  their  consideration  from  that  part  relating  to  the 
issues  which  had  been  withdrawn,  an  appellant  would  have  no  cause 
of  complaint.     International  &  G.  N.  R.  Co.  v.  Bell,  117. 

Practice  on  Appeal. 

Improper  argument  of  attorney.    See  Argument  of  Counsel,  1. 

Disclosing  what  witness  would  have  answered.     See  Bill  of  Exceptions,  1. 

Presentation  of  errors.     See  Briefs,  1-1. 

Motion  for  new  trial.     See  Continuance,  2. 

Statement  of  facts.     See  Findings  of  Fact,  2. 

Error  not  ground  for  reversal.     See  Harmless  Error,  1-10. 

Appeal  from  order  dissolving  injunction.     See  Injunction,  1. 

Appeal  after  majority  of  minor.     See  Minors.  1. 

Judicial  discretion  of  trial  court.     See  Practice  in  Trial  Court,  1. 

Error  cured  by  remittitur.     See  Remittitur,  1. 
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Pledge. 

1.  Notice  of  the  time  and  place  of  sale  of  pledged  property  must  be  given 

both  to  the  public  and  to  the  pledgor,  unless  these  requirements  are  in 
some  way  waived,  which  may  be  done.  Amarillo  Natl.  Bank.  v.  Har- 
rington,   Receiver,    179. 

2.  A  debtor  bank  conveyed  to  a  creditor  bank  promissory  notes  of  various 

persons  as  collateral  security,  and  at  the  same  time  executed  a  contract 
whereby,  in  case  of  default  in  the  payment  of  its  indebtedness  at  ma- 
turity, it  invested  the  creditor  bank  with  full  power  and  authority  to 
transfer,  hypothecate,  sell  and  convey  said  notes  or  any  part  thereof, 
"at  public  or  private  sale  with  or  without  notice  to  any  of  us,  at  such 
place,  and  on  such  terms  as  to  it  may  seem  best,  and  to  deliver  the 
property  sold,"  etc.  Upon  default  in  the  payment  of  its  indebtedness 
by  the  debtor  bank,  the  creditor  bank  attempted  to  sell  the  collateral 
notes  at  public  outcry  but  gave  no  public  notice  of  the  time,  terms  or 
place  of  sale.  Held,  in  a  suit  by  the  debtor  bank  against  the  purchaser 
of  the  notes  at  said  sale  for  the  value  of  the  same,  the  failure  of  the 
creditor  bank  to  give  due  notice  of  the  attempted  public  sale  rendered 
the  sale  voidable,  and  the  fact  that  the  contract  concerning  the  collat- 
erals authorized  a  private  sale  of  the  notes  did  not  do  away  with  the 
necessity  of  giving  due  notice  of  the  public  sale.    Id. 

Policeman. 

Liability  of  bondsmen.     See  Officers ,  1,  2. 

Possession. 

Entrusting  with  apparent  title.     See  Estoppel,  4> 

Of  paraphernalia  of  lodge.     See  Fraternal  Societies,  S» 

Buying  in  adverse  claim.     See  Limitation,  7. 

Powers. 

1.  After  the  payment  of  a  debt,  to  secure  which  a  deed  of  trust  was  given, 

the  trustee  has  no  power  to  sell  thereunder  the  property  pledged  as 
security.     Irion  v.   Yell,  523. 

2.  A  deed  of  trust  provided  that  the  trustee  was  empowered  to  sell  the  prop- 

erty at  the  request  of  the  beneficiary  named  therein,  his  heirs,  execu- 
tors, administrators,  assigns,  or  the  holder  and  owner  of  the  notes  to 
secure  which  the  deed  of  trust  was  given.  Held,  the  language  must  be 
construed  to  mean  that  upon  the  transfer  of  the  notes  the  legal  holder 
and  owner  alone  had  authority  to  request  the  trustee  to  sell.     Id. 

3.  The  conditions  imposed  by  the  grantor  upon  the  trustee  in  a  deed  of  trust 

must  be  strictly  observed  in  making  a  sale  thereunder.  Said  conditions 
can  not  be  disregarded  because  it  may  have  become  impossibe  to  comply 
with  them.     Id. 

4.  Intimated  that  when  the  trustee  named  in  a  deed  of  trust  becomes  the 

holder  of  the  debt  to  secure  which  the  deed  was  executed,  his  power  to 
act  as  trustee  ceases.    Id. 

Practice. 

Rulings  upon  "this  subject  will  be  indexed  under  more  specific  heads.  See 
Amendment,  1-6;  Appeal  Bond,  1-2;  Argument  of  Counsel,  1;  Attach- 
ment, 1;  Bill  of  Exceptions,  1;  Briefs,  1-1 ;  Change  of  Venue,  1;  Cita- 
tion, 1;  Condemnation,  1;  Continuance,  1,  2;  Conversion,  4;  Corpora- 
tion, 1;  Costs,  1-8;  Covenants  for  Title,  3,  4;  District  Court,  1,  2; 
Divorce,  1;  Elections,  3-8;  Estates  of  Decedents,  1,  3;  Fees  of  Office,  1; 
Findings  of  Fact,  1,2;  Foreign  Corporation,  1;  Garnishment,  1;  Harm- 
less Error,  1-10;  Husband  and  Wife,  1;  Injunction,  1-1;  Instructions 
to  Juries,  1-18;  Interstate  Commerce,  1;  Judge,  1;  Judgment,  1-13; 
Judgment  Lien,  4;  Jurisdiction,  1;  Jury,  1;  Mandamus,  1;  Mechanic's 
Lien,  4;  Minor,  1 ;  Misconduct  of  Counsel,  1;  Parties,  1-3;  Plea  of  Privi- 
lege, 1-4;  Practice  in  Trial  Court,  i,  2;  Practice  on  Appeal,  1-23;  Pub- 
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lie  Roads,  4;  Railways,  9;  Receivers,  IS;  Remittitur y  1;  Parties,  8; 
Sequestration,  1;  Special  Issues,  1;  Taxation,  1;  Trespass  to  Try  Title> 
1;  Venue,  1;  Verdict,  1-8. 

Practice  of  Medicine. 

Note  given  to  unlicensed  practitioner.  See  Innocent  Purchaser,  1,  2,  S. 
1.  A  traveling  physician  examined  a  patient  and  took  from  such  patient  a 
promissory  note  to  himself  for  medical  services,  entering  into  a  written 
contract  with  such  patient  for  his  treatment  by  a  certain  medical  and 
surgical  institute  in  another  county,  signed  on  behalf  of  such  institute 
by  him  as  "Diagnostician."  He  testified  that  he  did  not  furnish  the 
medicines  and  directions,  that  being  done  by  the  "Institute."  Held, 
that  he  was  practicing  medicine  and  the  note  was  given,  at  least  in 
part,  for  his  professional  services,  and  invalid  if  his  license  to  practice 
medicine  was  not  filed  in  the  county  at  that  .time.     (Act  of  February 

22,  1901,  sees.  12  and  13,  Laws  27th  Leg.,  p.  15.)     Barnes  v.  Sparks,  451. 

■ 

Practice  in  Trial  Court. 

Amendment  of  pleading.     See  Amendment,  1-6. 
Inflammatory  appeal.     See  Argument  of  Counsel,  1. 
Postponement  of  trial.     See  Continuance,  1,  2. 
Rules  of  pleading  and  evidence.    See  Elections,  1,  2. 
Premature  action.     See  Estates  of  Decedents,  8. 
Conclusions  by  trial  court.     See  Findings  of  Fact,  1. 
Dissolution  of  injunctions.     See  Injunctions,  4-7. 
Decree  of  court.    See  Judgment,  1-9,  11,  12. 
Final  judgment.     See  Judgment  Lien,  4. 
Joinder  of  actions.     See  Mechanic's  Lien,  11. 
Interruption  of  counsel.     See  Misconduct  of  Counsel,  1, 
Parties  to  action.     See  Sales,  8. 
Motion  to  quash.    See  Sequestration,  1. 
Presumption  to  support  judgment.     See  Special  Issues,  I. 
Impleading  warrantor.     See  Trespass  to  Try  Title,  1. 
Judgment  upon  verdict.     See  Verdict,  1,  2. 
Correction  of  verdict.     See  Verdict,  8. 

1.  When,  the  bill  of  exception  does  not  specify  the  particular  fact  cases  read 

by  opposing  counsel  to  the  jury,  an  appellate  court  can  not  say  that 
there  was  any  abuse  of  the  discretion  vested  in  the  trial  court  in  such 
matters.  Ordinarily  it  would  require  a  clear  case  of  the  abuse  of 
judicial  discretion  to  the  injury  of  the  complaining  party,  to  authorize 
a  reversal  of  a  judgment  for  such  a  cause.    Lanham  v.  Lanham,  432. 

2.  The  fact  that  mucli   testimony   had  been   introduced  upon  certain  issues 

raised  by  the  pleadings,  but  which  issues  were  by  the  charge  of  the 
court  subsequently  withdrawn  from  the  jury,  would  not  necessarily  be 
cause  for  reversal.  If  the  testimony  is  such  that  a  jury  of  practical 
and  average  intelligence  could  separate  that  part  of  it  relating  to  the 
issue  still  left  for  their  consideration  from  that  part  relating  to  the 
issues  which  had  been  withdrawn,  an  appellant  would  have  no  cause 
of  complaint.     International  &  O.  N.  R.  Co.  v.  Bell,  117. 

Practice  on  Appeal. 

Improper  argument  of  attorney.    S^e  Argument  of  Counsel,  1. 

Disclosing  what  witness  would  have  answered.     See  Bill  of  Exceptions,  1. 

Presentation  of  errors.     See  Briefs,  1-7. 

Motion  for  new  trial.     See  Continuance,  2. 

Statement  of  facts.     See  Findings  of  Fact,  2. 

Error  not  ground  for  reversal.     See  Harmless  Error,  1-10. 

Appeal  from  order  dissolving  injunction.     See  Injunction,  1. 

Appeal  after  majority  of  minor.     See  Minors.  1. 

Judicial  discretion  of  trial  court.     See  Practice  in  Trial  Court,  1. 

Error  cured  by  remittitur.     See  Remittitur,  1. 
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Claim  for  special  damages.    See  Damages,  2. 

In   cases   of  contested  elections.     See  Elections,  2. 

Permit  to  do  business  in  State.     See  Foreign  Corporation,  1. 

Answer   of  garnishee.     See    Garnishment,   1. 

Dissolving  injunction   on   answer.     See   Injunction,   4. 

On  plea   in  confession   and  avoidance.     See  Injunction,  7. 

Injury  to  land  by  overflow.     See  Instructions  to  Juries,  11. 

Contributory  negligence  and  discovered  peril.     See  Instructions  to  Juries, 

11. 
Plea  of  privilege  as  appearance.     See  Judgment,  3. 
Variance  in  proof.     See  Judgment  Lien,  1,  2. 
Termination  of  previous  suit.     See  Malicious  Prosecution,  1. 
Partial    performance    of   contract.     See    Performance,    1. 
Privilege  of  suit  in  county  of  residence.     See  Plea  of  Privilege,  1-4. 
Damages  to  abutting  property  owner.     See  Railways,  3. 
Injunction  against  removal  of  offices  and  shops.     See  Railways,  6, 
Injury  by  diversion  of  water.     See  Riparian  Rights,  1,  2. 
Facts  entitling  to  subrogation.     See  Subrogation,  2. 
Consequential   damages.     See   Telegraph  and  Telephone,  4- 
Failure  of  title  to  land.     See  Vendor  and  Purchaser,  12. 

1.  Facts  proved  but  not  pleaded  will  not  support  a  judgment.     First.  XatL 

Bank  of  Orange  v.  Sokolski,  324. 

2.  Plaintiff  declaring  on  an  express   trust  by  contract  can  not  cerover   on 

proof  of  a  resulting  trust.     Smallcy  v.  Paine,  53. 

3.  A  plaintiff   is   not   required   to   plead   his   evidence.     Rule   applied   in   an 

action  against  a  telegraph  company  for  damages  caused  by  failure  to 
deliver  a  telegram  concerning  the  movement  of  cattle.  Western  U.  TeU 
Co.  I?.  Henderson,  457. 

4.  The  character  of  a  deposit  alleged  by  plaintiff  to  have  been  made  by  him 

in  a  bank,  being  mere  matter  of  inducement  and  having  no  real  bearing 
upon  the  main  issue  in  the  case,  it  was  not  error  to  permit  the  plaintiff 
to  prove  that  he  deposited  his  note,  and  not  money  as  he  had  alleged. 
Snow  v.  Rudolph,  235. 

5.  Exceptions  addressed  to  specific  allegations  of  plaintiffs'  petition,  if  at- 

tacking the  substance,  and  not  the  manner  and  form  thereof,  are  in 
effect  general  and  not  special  demurrers.  Donnell  v.  Currie  <£  Dohoney, 
134. 

6.  An  allegation  that  the  defendant  executed  and  entered  into  the  instru- 

ment in  writing  sued  upon,  imports  that  the  instrument  was  delivered, 
and  is  sufficient  to  support  a  judgment  by  default.  Santa  Fe,  L.  E.  d 
P.  Ld.  d  Tr.  Co.  v.  Cumley,  306. 

7.  An  allegation  that  the  instrument  in  writing  sued  upon    (in  this  case  a 

due  bill)  "evidences  an  indebtedness  due  the  plaintiff  by  reason  of  the 
premises"  is  sufficient  as  against  an  objection,  on  appeal  from  a  judg- 
ment by  default,  that  plaintiff's  petition  did  not  allege  that  plaintiff 
was  the  legal  owner  or  holder  of  the  instrument  sued  on.     Id. 

8.  A  plea  by  defendant  that  plaintiff  had  transferred  part  of  his  claim  for 

damages  to  another  is  insufficient  if  it  fail  to  show  that  such  transfer 
was  made  before  the  institution  of  the  suit.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Sharp,  341. 
0.  In  an  action  for  partition  of  land  by  one  claiming  under  a  deceased  hus- 
band against  a  surviving  wife,  the  wife  answered  that  the  land  sought 
to  be  partitioned  was  the  homestead  of  herself  and  the  deceased  hus- 
band; that  she  was  then  occupying  said  land  as  her  homestead;  that 
her  deceased  husband  by  will,  duly  probated,  devised  his  community 
interest  in  the  land  to  her,  the  defendant,  for  the  term  of  her  natural 
life  upon  condition  that  she  did  not  marry  again,  and  that  she  had 
never  married.  The  plaintiff,  treating  the  answer  as  a  plea  in  abate- 
ment, excepted  to  the  same  on  the  ground  that  it  was  not  verified  by 
affidavit,  and  was  not  filed  in  due  order  of  pleading,  and  was  not  dis- 
posed of  at  the  first  term  of  the  court.  Held,  the  answer  was  a  plea 
going  to  the  merits  of  the  suit  and  in  bar  of  plaintiff's  recovery  on  the 
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cause  of  action  alleged,  and  therefore  il  was  not  error  to  overrule  the 
exception.     McCommas  v.  Curtis,  227. 

10.  In  an  action  for  damages  occasioned  by  shame,  mortification  and  humil- 

iation of  mind,  and  injury  to  reputation  and  character  consequent  upon 
false  arrest  and  imprisonment  on  a  charge  of  swindling,  a  judgment  for 
damages  for  loss  of  time  and  credit  caused  by  a  negligent  breach  by 
defendant  of  its  contract  in  dishonoring  plaintiff's  check,  would  not  be 
warranted  by  the  pleadings.     Western  A'afZ.  Bank  v.  White,  374. 

11.  In  a  suit  to  recover  costs  illegally  collected  by  officers  in  a  settlement  for 

delinquent  taxes,  pleading  considered  and  held  not  subject  to  exception 
on  the  grounds  that  neither  the  costs  which  plaintiff  alleged  were  wrong- 
fully collected,  nor  those  which  the  officers  had  lawful  authority  to  col- 
lect, were  itemized;  that  the  names  of  the  officers  for  whom  said  costs 
were  collected  were  not  alleged;  and  that  there  was  no  allegation  of 
the  amount  tendered  by  plaintiff  to  the  collector,  or  that  he  tendered 
the  amount  legally  due.     Typer  &  Knudson  v.  Tom,  288. 

12.  In  a  suit  over  the  right  of  possession  of  a  church  building  and  to  restrain 

the  defendant  from  interfering  with  the  possession  thereof  by  the  plain- 
tiffs, petition  considered,  and  held  sufficient  when  taken  in  connection 
with  the  prayer  for  general  relief,  to  maintain  an  action  of  trespass  to 
try  title  to  the  property,  and  to  entitle  the  plaintiffs  to  the  injunction 
sought;  hence  it  was  error  for  the  court  to  sustain  a  demurrer  thereto. 
Know  v.  Askew,  217. 

13.  The  rules  of  pleading  in  the  County  and  District  Courts  do  not  apply  to 

Justice  Court.  Pleadings  there  may  be  oral,  and  also  in  cases  appealed 
therefrom  to  the  County  Court.  A  demurrer  to  defendant's  answer 
there  can  not  be  said  to  have  been  improperly  overruled  where  it  did 
not  appear  that  so  much  of  same  as  appeared  in  writing  was  the  only 
answer  presented  by  him.    Barnes  v.  Sparks,  451. 

14.  In  a  suit  for   the  promised  consideration  for  the  sale  or  transfer  of  a 

lease  of  public  school  land,  petition  considered,  and  held  not  subject  to 
general  nor  to  certain  special  exceptions  urged.    Belcher  v.  Schmidt,  411. 

Plea  of  Privilege. 

Judgment  upon.    See  Change  of  Venue,  1. 
Constitutes  appearance  in  case.     See  Judgment,  8, 

1.  When  an  executor  fails  to  plead  his  privilege  to  be  sued  in  the  county 

in  which  the  estate  is  being  administered,  a  co-defendant  can  not  inter- 
pose the  plea  for  him.     White  v.  Alexander,  513. 

2.  A  sale  of  growing  timber,  with  the  right  of  ingress  and  egress  for  ten 

years  for  the  purpose  of  cutting  and  removing  the  timber,  is  a  sale  of 
an  interest  in  the  land  which  can  only  pass  by  deed  or  grant,  and 
therefore  the  venue  of  a  suit  for  specific  performance  of  such  a  contract 
of  sale,  or  for  damages  for  breach  thereof,  is  the  same  as  in  a  suit  for 
specific  performance  of  a  contract  to  convey  land.  Such  a  suit  is  an 
action  in  personam  and  must  be  brought  in  the  county  in  which  the 
defendant  resides,  if  a  plea  of  privilege  is  interposed.  Burkitt  v.  Wynne, 
560. 

3.  In  an  action  against  several  defendants,  in  a  county  other  than  that  of 

their  residence,  to  enforce  specific  performance  of  a  contract  for  the  sale 
of  standing  timber,  or  for  damages  for  breach  of  said  contract,  plea  of 
privilege  by  said  defendants  and  evidence  •  pertaining  to  the  same,  con? 
sidered  and  held  that  the  court  erred  in  overruling  the  plea.  Justice 
Reese,  dissenting.     Id. 

4.  Where,  in  a  suit  upon  an  obligation  in  writing  but  which  had  been  lost 

or  mislaid,  the  plaintiff  alleged  that  the  obligation  was  payable  in  the 
county  in  which  the  suit  was  brought,  the  defendant  had  the  burden 
of  proving,  under  his  plea  of  privilege  to  be  sued  in  the  county  of  his 
own  residence,  that  the  written  instrument  did  not  so  stipulate,  and 
therefore  when  the  evidence  on  the  issue  was  insufficient  as  a  basis  for 
a  decision  of  the  issue  one  way  or  the  other,  the  plea  of  privilege  was 
properly  overruled.     Witherspoon  v.  Duncan,  361. 
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Pledge. 

1.  Notice  of  the  time  and  place  of  sale  of  pledged  property  must  be  given 

both  to  the  public  and  to  the  pledgor,  unless  these  requirements  are  in 
some  way  waived,  which  may  be  done.  Amarillo  Natl.  Bank.  v.  Har- 
rington,  Receiver,    179. 

2.  A  debtor  bank  conveyed  to  a  creditor  bank  promissory  notes  of  various 

persons  as  collateral  security,  and  at  the  same  time  executed  a  contract 
whereby,  in  case  of  default  in  the  payment  of  its  indebtedness  at  ma- 
turity, it  invested  the  creditor  bank  with  full  power  and  authority  to 
transfer,  hypothecate,  sell  and  convey  said  notes  or  any  part  thereof, 
"at  public  or  private  sale  with  or  without  notice  to  any  of  us,  at  such 
place,  and  on  such  terms  as  to  it  may  seem  best,  and  to  deliver  the 
property  sold,"  etc.  Upon  default  in  the  payment  of  its  indebtedness 
by  the  debtor  bank,  the  creditor  bank  attempted  to  sell  the  collateral 
notes  at  public  outcry  but  gave  no  public  notice  of  the  time,  terms  or 
place  of  sale.  Held,  in  a  suit  by  the  debtor  bank  against  the  purchaser 
of  the  notes  at  said  sale  for  the  value  of  the  same,  the  failure  of  the 
creditor  bank  to  give  due  notice  of  the  attempted  public  sale  rendered 
the  sale  voidable,  and  the  fact  that  the  contract  concerning  the  collat- 
erals authorized  a  private  sale  of  the  notes  did  not  do  away  with  the 
necessity  of  giving  due  notice  of  the  public  sale.    Id. 

Policeman. 

Liability  of  bondsmen.     See  Officers,  1,  2. 

Possession. 

Entrusting  with  apparent  title.     See  Estoppel,  4' 

Of  paraphernalia  of  lodge.     See  Fraternal  Societies,  8. 

Buying  in  adverse  claim.     See  Limitation,  7. 

Powers. 

1.  After  the  payment  of  a  debt,  to  secure  which  a  deed  of  trust  was  given, 

the  trustee  has  no  power  to  sell  thereunder  the  property  pledged  as 
security.     Irion  v.   Yell,  623. 

2.  A  deed  of  trust  provided  that  the  trustee  was  empowered  to  sell  the  prop- 

erty at  the  request  of  the  beneficiary  named  therein,  his  heirs,  execu- 
tors, administrators,  assigns,  or  the  holder  and  owner  of  the  notes  to 
secure  which  the  deed  of  trust  was  given.  Held,  the  language  must  be 
construed  to  mean  that  upon  the  transfer  of  the  notes  the  legal  holder 
and  owner  alone  had  authority  to  request  the  trustee  to  sell.     Id. 

3.  The  conditions  imposed  by  the  grantor  upon  the  trustee  in  a  deed  of  trust 

must  be  strictly  observed  in  making  a  sale  thereunder.  Said  conditions 
can  not  be  disregarded  because  it  may  have  become  impossibe  to  comply 
with  them.     Id. 

4.  Intimated  that  when  the  trustee  named  in  a  deed  of  trust  becomes  the 

holder  of  the  debt  to  secure  which  the  deed  was  executed,  his  power  to 
act  as  trustee  ceases.    Id. 

Practice. 

Rulings  upon*this  subject  will  be  indexed  under  more  specific  heads.  See 
Amendment,  1-6;  Appeal  Bond,  1-2;  Argument  of  Counsel,  1;  Attach- 
ment, 1;  Bill  of  Exceptions,  1;  Briefs,  1-7;  Change  of  Venue,  1;  Cita- 
tion, 1 ;  Condemnation,  7;  Continuance,  1,  2;  Conversion,  4;  Corpora- 
tion, 1;  Costs,  1-3;  Covenants  for  Title,  3,  4 J  District  Court,  1,  2; 
Divorce,  1;  Elections,  3-8;  Estates  of  Decedents,  1,  3;  Fees  of  Office,  1; 
Findings  of  Fact,  1,  2;  Foreign  Corporation,  1;  Garnishment,  1;  Harm- 
less Error,  1-10;  Husband  and  Wife,  1;  Injunction,  1-7;  Instructions 
to  Juries,  1-18;  Interstate  Commerce,  1;  Judge,  1;  Judgment,  1-13; 
Judgment  Lien,  4;  Jurisdiction,  1;  Jury,  1;  Mandamus,  1;  Mechanic's 
Lien,  4;  Minor,  1;  Misconduct  of  Counsel,  1;  Parties,  1-3;  Plea  of  Privi- 
lege, 1-4;  Practice  in  Trial  Court,  1,  2;  Practice  on  Appeal,  1-23;  Pub- 
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Practice*— Con  tinned. 

lie  Roads,  4j  Railways,  9;  Receivers,  1-3;  Remittitur,  1;  Parties,  3; 
Sequestration,  1;  Special  Issues,  1;  Taxation,  1;  Trespass  to  Try  Title, 
1;  Venue,  1;  Verdict,  1-3. 

Practice  of  Medicine. 

Note  given  to  unlicensed  practitioner.  See  Innocent  Purchaser,  1,  2,  3. 
1.  A  traveling  physician  examined  a  patient  and  took  from  such  patient  a 
.promissory  note  to  himself  for  medical  services,  entering  into  a  written 
contract  with  such  patient  for  his  treatment  by  a  certain  medical  and 
surgical  institute  in  another  county,  signed  on  behalf  of  such  institute 
by  him  as  "Diagnostician."  He  testified  that  he  did  not  furnish  the 
medicines  and  directions,  that  being  done  by  the  "Institute."  Held, 
that  he  was  practicing  medicine  and  the  note  was  given,  at  least  in 
part,  for  his  professional  services,  and  invalid  if  his  license  to  practice 
medicine  was  not  filed  in  the  county  at  that  .time.  (Act  of  February 
22,  1901,  sees.  12  and  13,  Laws  27th  Leg.,  p.  15.)     Barnes  v.  Sparks,  451. 

Practice  in  Trial  Court. 

Amendment  of  pleading.    See  Amendment,  1-8. 
Inflammatory  appeal.     See  Argument  of  Counsel,  1, 
Postponement  of  trial.     See  Continuance,  1,  2. 
Rules  of  pleading  and  evidence.    See  Elections,  1,  2, 
Premature  action.     See  Estates  of  Decedents,  3. 
Conclusions  by  trial  court.     See  Findings  of  Fact,  1. 
Dissolution  of  injunctions.     See  Injunctions,  4-7. 
Decree  of  court.     See  Judgment,  1-9,  11,  12. 
Final  judgment.     See  Judgment  Lien,  4- 
Joinder  of  actions.     See  Mechanic's  Lien,  11. 
Interruption  of  counsel.     See  Misconduct  of  Counsel,  1. 
Parties  to  action.     See  Sales,  3. 
Motion  to  quash.    See  Sequestration,  1. 
Presumption  to  support  judgment.     See  Special  Issues,  1. 
Impleading  warrantor.     See  Trespass  to  Try  Title,  1. 
Judgment  upon  verdict.    See  Verdict,  1,  2. 
Correction  of  verdict.     See  Verdict,  3. 

1.  When,  the  bill  of  exception  does  not  specify  the  particular  fact  cases  read 

by  opposing  counsel  to  the  jury,  an  appellate  court  can  not  say  that 
there  was  any  abuse  of  the  discretion  vested  in  the  trial  court  in  such 
matters.  Ordinarily  it  would  require  a  clear  case  of  the  abuse  of 
judicial  discretion  to  the  injury  of  the  complaining  party,  to  authorize 
a  reversal  of  a  judgment  for  such  a  cause.     Lanham  v.  Lanham,  432. 

2.  The   fact  that  much   testimony   had  been   introduced  upon  certain   issues 

raised  by  the  pleadings,  but  which  issues  were  by  the  charge  of  the 
court  subsequently  withdrawn  from  the  jury,  would  not  necessarily  be 
cause  for  reversal.  If  the  testimony  is  such  that  a  jury  of  practical 
and  average  intelligence  could  separate  that  part  of  it  relating  to  the 
issue  still  left  for  their  consideration  from  that  part  relating  to  the 
issues  which  had  been  withdrawn,  an  appellant  would  have  no  cause 
of  complaint.    International  d  G.  AT.  R.  Co.  v.  Bell,  117. 

Practice  on  Appeal. 

Improper  argument  of  attorney.    See  Argument  of  Counsel,  1. 

Disclosing  what  witness  would  have  answered.     See  Bill  of  Exceptions,  1. 

Presentation  of  errors.     See  Briefs,  1-7. 

Motion  for  new  trial.     See  Continuance,  2. 

Statement  of  facts.     See  Findings  of  Fact,  2. 

Error  not  ground  for  reversal.     See  Harmless  Error,  1-10. 

Appeal  from  order  dissolving  injunction.     See  Injunction,  1. 

Appeal  after  majority  of  minor.     See  Minors,  1. 

Judicial  discretion  of  trial  court.     See  Practice  in  Trial  Court,  1. 

Error  cured  by  remittitur.     See  Remittitur,  1. 
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Practice  on  Appeal — Continued. 

1.  A  co-appellee  must  appeal  from  the  judgment  of  the  trial  court  in  order 

to  have  cross  assignments  by  him  considered.  Western  Natl.  Bank  v. 
White,  375. 

2.  Rule  46  for  the  Courts   of  Civil  Appeals,  requiring  agreements  between 

counsel  to  be  in  writing,  contemplates  that  the  courts  should  not  be 
required  to  consider  and  determine  the  conflicting  contentions  of  counsel 
as  to  the  form  and  effect  of  oral  agreements.  Texas  d  P.  Ry.  Co.  v. 
Martin,  496. 

3.  Where   a  cause  of  action   against  one  defendant  is  separable  from  that 

against  other  defendants  it  may  be  affirmed  as  to  one  and  reversed  and 
remanded  as  to  others.     Trinity  d  B.  V.  Ry.  Co.  v.  Johnson,  606. 

4.  Although  a  judgment  rendered  by  a  trial  court  may  be  technically  proper 

under  the  pleadings,  the  judgment  will  be  reversed  and  the  cause  re- 
manded when  it  appears  that  the  appellant  has  equities  which  entitle 
him  to  relief  and  which  might  be  granted  on  another  trial  under  appro- 
priate pleadings.     Levy  v.  Persons,  420. 

5.  The  rights  of  the  parties  being  clear  and  the  facts  fully  developed  on  the 

trial,  the  appellate  court,  on  reversing,  will  render  judgment  instead 
of  remanding.  Beard  v.  Oooch  d  Son,  70. 
<5.  In  the  absence  of  anything  in  the  record  to  show  that  the  trial  court  in 
fact  acted  on  special  and  general  demurrers  to  plaintiff's  petition,  an 
appellate  court  can  not  consider  an  assignment  of  error  based  upon 
such  alleged  action,  except  to  see  whether  the  petition  be  subject  to  a 
general  demurrer.     Soicers  v.  Yeoman,  188. 

7.  If  any  phase  of  the  facts  found  by  a  trial  court  will  support  the  judgment 

rendered,  it  should  be  affirmed  on  appeal,  without  regard  to  the  reason 
assigned  by  the  trial  judge  for  rendering  the  same.     Irion  v.  Yell,  522. 

8.  Error  being  found  in  respect  to  only  one  element  of  damages  recovered, 

the  appellate  court,  where  the  amount  in  question  is  certain,  will  re- 
form  and  render  judgment,  instead  of  remanding  unless  remittitur  is 
entered.     Texas  d  P.  Ry.  Co.  v.  Leslie,  380. 
0.  Appellate  courts  do  not  reverse  recoveries  because  of  mere  preponderance 
of  the  evidence  against  them.     Barnes  v.  Sparks,  451. 

10.  A  verdict  will  not  be  disturbed  on  appeal  merely  because  the  evidence  is 

in  conflict,  especially  where  three  recoveries  have  been  had  thereon. 
Ft.  Worth  d  R.  G.  Ry.  Co.  v.  Conner,  268. 

11.  The  determination  of  an  issue  of  fact  when  the  evidence  is  conflicting  is 

the  province  of  the  trial  court  when  sitting  without  a  jury,  and  such 
determination  will  not  be  disturbed  when  there  is  any  evidence  to  sup- 
port it.     St.  Paul  F.  d  M.  Ins.  Co.  v.  Cronin,  441. 

12.  The  plaintiff  alone  testified  expressly  as  to  the  value  of  the  articles  in 

controversy;  other  witnesses  described  the  articles  but  did  not  place  a 
value  upon  them;  the  jury  returned  a  verdict  for  much  less  than  the 
value  testified  to  by  the  plaintiff.  Held,  the  appellate  court  would  not 
disturb  the  verdict  of  the  jury.     Rex  v.  James,  239. 

13.  A   prayer   in   appellee's  brief  that  he  have  judgment  over  against  a   co- 

defendant  in  the  trial  court  for  such  sum  as  he  might  be  required  to 
pay  under  the  judgment,  will  be  denied  when  the  record  does  not  show 
that  said  co-defendant  was  served  with  notice  of  the  appellee's  cross 
action  in  the  trial  court,  nor  that  said  co-defendant  answered  thereto, 
nor  that  the  appellee  appealed  from  the  judgment  as  rendered  in  the 
court  below.     Id. 

14.  An  assignment  of  error  based  upon  the  admission  of  evidence  will  not  be 

considered  when  the  record  does  not  show  that  any  objection  was  made 
in  the  trial  court.     Barnctt  d  Record  Co.  v.  Fall,  391. 

15.  In  the  absence  of  specific  findings  of  fact  to  the  contrary,  the  judgment 

of  the  trial  court  will  not  be  disturbed  if  there  is  any  phase  of  the 
evidence  which  will  support  it.     Id. 

16.  The   admission  of   incompetent  testimony  is  not  cause  for  reversal   when 

other  testimony  of  the  same  character  is  in  the  record  without  objection. 
Western  I'.  Tel.  Co.  v.  Henderson,  457. 
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17.  When  a  trial  is  before  the  judge  without  a  jury,  and  there  are  no  con- 

clusions of  fact  filed  by  the  judge  in  the  record,  the  admission  of  im- 
proper evidence  on  the  trial  is  not  necessarily  cause  for  reversal  of  the 
judgment.  It  will  be  presumed  that  the  judge  did  not  consider  such 
evidence  in  rendering  his  judgment.    Robinson  v.  Dale,  277. 

18.  When  it  affirmatively  appears  that  the  court,  trying  a  case  without  a 

jury,  considered  and  acted  upon  improper  evidence,  the  admission  of 
the  evidence  over  objection  would  be  reversible  error.  First  Natl.  Bank 
of  Orange  v.  Sokolski,  324. 

19.  When  a  case  is  tried  without  a  jury  and  the  trial  judge  at  the  request 

of  the  appellant  has  filed  his  conclusions  of  fact,  the  appellant  can  not 
complain  on  appeal  of  the  omission  of  the  judge  to  find  a  material  fact 
when  the  attention  of  the  judge  was  not  called  to  the  omission  and  no 
request  was  made  for  a  finding  upon  such  issue.  Savage  v.  Umphries, 
209;   Underwood  v.  Savage,  209. 

20.  Where  the  record  does  not  show  that  a  requested  instruction  was  refused 

by  the  trial  judge,  an  assignment  of  error  based  upon  an  alleged  refusal 
of  such  instruction,  can  not  be  considered.  Texas  d  P.  Ry.  Co.  v.  Isen- 
Kower,  223. 

21.  An  appellant  who  in  the  court  below  requested  and  induced  the  court  to 

give  a  charge  upon  a  certain  issue  can  not  on  appeal  complain  of  the 
submission  of  said  issue  to  the  jury  on  the  ground  that  the  evidence 
did  not  warrant  the  submission  of  the  same.  St.  Louis,  B.  <£  M.  Ry. 
Co.  v.  West,  553. 

22.  Where  a  plaintiff  in  error  files  an  application  for  writ  of  error  and  a 

supersedeas  bond  on  the  very  day  on  which  his  property  levied  on  is 
to  be  sold  under  the  judgment  against  him,  and  thereafter  takes  no 
steps  towards  filing  the  transcript  in  the  appellate  court,  the  defendant 
may  file  the  transcript  and  ask  for  an  affirmance  of  the  judgment,  and, 
if  the  record  shows  no  error  or  probable  ground  for  appeal,  the  judg- 
ment will  be  affirmed  with  damages.  Such  facts  compel  the  conclusion 
that  the  appeal  was  taken  for  delay.     Qranberry  v.  Jackson,  597. 

23.  When  an  appellant  or  plaintiff  in  error  fails  to  file  the  transcript  in  the 

appellate  court  within  the  time  prescribed  by  statute,  the  appellee  or 
defendant  in  error  may  either  move  that  the  judgment  be  affirmed  on 
certificate,  or  he  may  file  the  transcript  in  the  appellate  court  and  ask 
that  the  judgment  be  affirmed,  and  in  either  case  he  is  entitled  to  the* 
statutory  damages  if  it  is  evident  that  the  appeal  was  taken  for  delay 
only.  But  the  appellate  court  can  not  determine  whether  the  appeal 
was  for  delay  only  and  award  the  damages  in  the  case  of  a  motion  to 
affirm  on  certificate  unless  the  entire  record  is  brought  up.    Id. 

Presumption. 

From  inadequacy  of  price.  See  Execution  Sale,  1,  2, 
Against  suicide  by  insured.  See  Insurance,  Life,  6\ 
In  support  of  judgment.    See  Special  Issues,  1. 

Primary  Election. 

Soe  Elections,  1,  S. 

Principal  and  Agent. 

Notice  imputed  to  principal.    See  Notice,  1,  2.    See  also  generally  Agency. 
1-8. 

Principal  and  Surety. 

Release  of  principal.     See  Contract,  4. 
Accounts  assigned  in  payment.     See  Payment,  1. 
1.  A  surety  will  be  discharged  by  the  act  of  a  creditor  in  releasing  the  prop- 
erty of  the  debtor  from  a  lien  held  by  the  creditor  as  security  for  the 
debt,  and  this,  though  it  was  not  the  intention  of  the  creditor  that  his 
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Principal  and  Surety — Continued. 

act  should  have  the  effect  of  releasing  the  lien.  Parties  can  not  avoid 
the  legal  consequences  of  their  acts  by  merely  declaring  that  they  should 
not  have  such  and  such  effect.     Irion  v.  Yell,  522. 

2.  One  who  has  agreed  to  become  surety  for  the  payment  of  a  debt  in  monthly 

installments  should  be  held  released  when  the  creditor  and  the  principal 
debtor  enter  into  a  binding  agreement,  without  the  consent  of  the  surety, 
whereby  the  contract  is  changed  from  monthly  to  yearly  payments.  This 
rule  applied  in  favor  of  a  wife  in  a  case  where  her  separate  property 
was  mortgaged  to  secure  a  note  given  by  her  husband.  Bearing  «?. 
Jordan,   107. 

3.  A  promise  not  to  enforce  the  payment  of  a  debt  in  monthly  installments, 

as  required  by  the  original  contract,  is  valid  and  supported  by  sufficient 
consideration  when  the  debtor  agrees  to  pay  interest  on  the  entire  debt 
for  the  full  term  of  the  original  contract,  and  such  a  change  in  the 
original  contract  would  operate  as  a  release  of  a  surety  upon  the  orig- 
inal contract.     Id. 

Proceeds. 

Reinvestment  in  another  home.    See  Homestead,  1. 

Profits. 

Damages  for  loss  of.     See  Landlord  and  Tenant,  1. 

Propositions. 

For  reversal  of  cause.     See  Briefs,  1,  2,  4. 

Prorating. 

Between  conflicting  liens.     See  Mechanic's  Lien,  $• 

Proximate  Cause. 

Putting  off  train.     See  Carriers  of  Passengers,  1, 

Injury  to  land  by  cattle.     See  Damages,  10. 

Anticipating  result  of  negligence.     See  False  Imprisonment,  2, 

Public  Lands. 

Sale  of.     See  School  Land.  1-9. 

Public  Policy. 

Agreement  by  broker  to  divide  commissions.    See  Agency,  5. 

Public  Roads. 

Taking  land  for.     See  Condemnation,  8-11. 
Raising  grade  of  street.     See  Railways,  2-5. 

1.  An  injunction  will  lie  to  restrain  the  opening  of  a  public  road  when  there 

has  been  a  failure  to  comply  with  the  terms  of  the  statute  requiring 
previous  notice  to  the  owner  of  the  land  across  which  the  road  is  to  be 
established.     Powell  v.  Carson  County,  197. 

2.  At  the  time  proceedings  were   instituted  to  open  a  public  road  across  a 

tract  of  land  the  owners  had  entered  into  a  contract  to  sell  the  same, 
and  a  part  of  the  purchase  money  had  been  paid;  it  was  not  shown  that 
the  vendors  were  in  possession  of  the  land  nor  that  the  vendee  would 
probably  fail  to  comply  with  his  contract;  the  vendors  when  asked  by 
the  jury  of  view  as  to  the  proper  party  to  serve  with  notice  of  the  time 
and  place  of  assessing  damages,  referred  the  jury  to  the  vendee.  Held, 
the  right  to  damages  resulting  from  the  opening  of  the  road  was  prima 
facie  in  the  vendee,  and  the  service  of  notice  upon  him  was  sufficient.    Id. 

3.  Where  it  appeared  that  two  joint  owners  of  land  were  both  served  with 

notice  of  the  meeting  of  the  jury  of  view,  and  they  both  appeared 
through  and  by  a  common  attorney  before  the  jury  of  view  and  before 
the  Commissioners  Court,  and  made  no  objection  to  the  action  of  the 
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court  in  making  the  allowance  of  damages  in  the  name  of  one  of  the 
owners,  the  claim  for  damages  having  heen  so  presented  by  the  attorney; 
and  where  there  was  no  evidence  that  the  owner  in  whose  name  the 
allowance  was  made  denied  that  the  other  joint  owner  had  an  interest  in 
the  same,  nor  that  they  were  unable  to  agree  upon  a  division  of  the 
allowance  among  themselves,  the  owner  whose  name  was  not  mentioned 
in  the  allowance  was  not  entitled  to  an  injunction  to  restrain  the  Com- 
missioners Court  from  opening  the  road.  Id. 
4.  Where  it  appeared  that  upon  an  award  of  damages  by  a  Commissioners 
Court  for  opening  a  road  through  private  lands,  the  clerk  of  the  court 
offered  to  draw  a  warrant  for  the  amount  of  the  award,  which  would 
have  been  paid  upon  presentation  to  the  county  treasurer,  which  offer 
was  refused  by  the  owner  of  the  land,  and  the  county,  in  a  proceeding 
afterwards  to  enjoin  it  from  opening  the  road,  tendered  in  money  the 
amount  of  damages  awarded  by  the  court,  there  was  a  substantial  com- 
pliance with  the  requirements  of  the  statutes  relative  to  the  payment 
of  the  damages  before  the  opening  of  the  road.    Id. 

Public  Schools. 

Power  to  change  governmental  agency.     See  Counties,  1. 
Title  to  school  property.     See  Counties,  2. 

Public  Service  Corporations. 

Right  to  condemn  land.     See  Condemnation,  4- 
Lien  upon  buildings  of.     See  Mechanic9 %  Lien,  9. 

Publication. 

Citation  of  unknown  heirs.     See  Judgment,  1,  2. 

Purchase  Money. 

Interest  upon.     See  Contract,  3. 

Purchaser. 

Broker  procuring.     See  Agency,  6,  7. 

Notice  of  trust.     See  Notice,  2. 

Outstanding  lien.     See  Notice,  3. 

Substitution  of.     See  School  Land,  7. 

Abandonment  of  purchase.     See  School  Land,  8. 

Failure  to  deposit  payment.     See  School  Land,  9. 

Of  equity  of  redemption.     See  Vendor  and  Purchaser,  8. 

Question  of  Fact. 

Depositor  of  draft  controlling  course  of  collection.  Sec  Banks  and  Bank- 
ing, 2. 

Knowledge  of  liability  of  passenger  to  assault.  See  Carriers  of  Passen- 
gers, 3. 

Right  to  withdraw  deed  from  escrow.     See  Deed,  Jf. 

Peremptory  charge  held  erroneous.     See  Instructions  to  Juries,  2. 

Increasing  hazard  of  insured  property.     See  Insurance,  Fire,  2. 

Contributory  negligence.     See  Negligence,  2,  3,  4,  5,  6. 

Discovered  peril.     See  Negligence,  8. 

Abandonment  of  application  to  purchase.     See  School  Land,  8. 

Question  of  Law. 

Violation  of  city  ordinance.     See  Negligence,  7. 
Superior  title  to  land.     See  Vendor  and  Purchaser,  4. 

Railroad  Commission. 

Authorizing  suit  for  penalties.     See  Railways,  9. 
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Railways. 

Failure  to  furnish  cars.    See  Carriers  of  Goods,  1-4. 

Failure  to  load  cars.     See  Carriers  of  Goods,  5,  6. 

Failure  to  provide  stock  pens.     See  Carriers  of  Goods,  7. 

Failure  to  bed  stock  cars.     See  Carriers  of  Goods,  8. 

Contract  waiving  right  to  damages.     See  Carriers  of  Goods,  9. 

Contract  limiting  time  to  sue.     See  Carriers  of  Goods,  10. 

Contract  against  riding  on  freight  cars.     See  Carriers  of  Goods,  11. 

Shipment  over  connecting  lines.     See  Carriers  of  Goods,  12-15. 

Delay  in  delivery  not  conversion.     See  Carriers  of  Goods,  16. 

Shortage  of  cars.     See  Carriers  of  Goods,  17. 

Contract  for  less  than  published  rate.     See  Carriers  of  Goods,  18, 

Putting  passenger  off  train.    See  Carriers  of  Passengers,  1. 

Affording  time  to  leave  train.  See  Carriers  of  Passengers,  2. 

Assault  by  one  passenger  upon  another.     See  Carriers  of  Passengers,  8,  4,  5. 

Contract  to  maintain  shops.     See  Cities  and  Towns,  1. 

Failure  to  furnish  cars.     See  Damages,  1. 

Injury  in  transportation.     See  Damages,  2. 

Exhibiting  injuries  to  jury.     See  Evidence,  82. 

Depreciation  of  adjoining  property.     See  Evidence,  85,  36,  89,  40. 

Burden  of  proof  of  negligence.     See  Instructions  to  Juries,  1. 

Pleading  damage  to  land.     See  Instructions  to  Juries,  11,  12. 

Damage  to  property  by  construction.     See  Instructions  to  Juries,  13-16*. 

Jurisdiction  of  state  court.     See  Interstate  Commerce,  1. 

Action  for  conversion  of  property.     See  Limitation,  1,  2,  3. 

Raising  grade  of  street.     See  Limitation,  5. 

Injuries  to  employes.     See  Master  and  Servant,  4-7. 

Concurring  acts  of  negligence.     See  Negligence,  1. 

Collision  of  trains.     See  Negligence,  2. 

Burden  of  proving  contributory  negligence.    See  Negligence,  S. 

Going  between  cars.     See  Negligence,  4. 

Contributory  negligence  at  crossing.     See  Negligence,  5. 

Violation  of  city  ordinance.     See  Negligence,  7. 

Discovered  peril.     See  Negligence,  8-12. 

Escape  of  fire.     See  Negligence,  18-18. 

Joint  use  of  track.     See  Nuisance,  5. 

After  appointment  of  receiver.     See  Parties,  1. 

Contract  to  maintain  shops.     See  Statute  of  Frauds,  1. 

Compromise  with  plaintiff.     See  Waiver,  1. 

1.  When  a  railroad  company  owns  no  title  to  the  land  upon  which  its  road 

is  built,  it  occupies  the  position  of  a  trespasser  towards  the  owner  of 
the  land,  and  is  liable  accordingly  for  injuries  caused  to  the  owner  by 
its  presence  on  the  land.     St.  Louis,  B.  d  M.  Ry.  Co.  v.  West,  554. 

2.  A  railroad  company  can  not  use  a  city  ordinance  as  a  defense  in  a  suit 

by  an  abutting  property  owner  for  damages  resulting  from  raising  the 
grade  of  a  street,  when  the  ordinance  authorizing  the  work  to  be  done 
was  passed  at  the  instance  and  for  the  benefit  of  the  company.  Inter- 
national de  G.  N.  R.  Co.  v.  Bell,  117. 

3.  In  a  suit  by  an  abutting  property  owner  against  a  railroad  company  for 

damages  for  raising  the  grade  of  the  street  in  front  of  plaintiff's  prop- 
erty, thereby  impairing  the  means  of  ingress  to  and  egress  from  said 
property,  pleading  considered,  and  held  sufficient.     Id. 

4.  A  property  owner  is  not  required  to  adjust  his  premises  to  the  new  con- 

ditions and  overcome  the  damages  resulting  from  the  construction  of  a 
railroad  nearby,  instead  of  resorting  to  a  suit  for  damages.     Id. 

5.  Plaintiff's    suit   being   for    damages   to   her   property   by  obstructing   the 

access  to  the  same  by  raising  the  grade  of  the  street  and  increasing  the 
number  of  railroad  tracks  thereon,  the  fact  that  her  property  in  com- 
mon with  that  of  all  others  in  the  community  was  benefited  by  the 
establishment  of  a  depot  and  other  improvements  as  a  component  part 
of  the  construction  complained  of,  was  irrelevant  and  immaterial.    Id. 

6.  In  a  suit  by  a  city  to  restrain  by  injunction  a  railroad  company  from 

removing  its  general   offices,   shops   and   roundhouse  from   said  city  to 
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some  other  place,  on  the  ground  that  said  company  had  contracted  with 
said  city,  upon  and  for  a  valuable  consideration,  to  establish,  keep  and 
maintain  said  offices,  shops  and  roundhouse,  in  said  city,  petition  con- 
sidered, and  held  to  set  forth  a  good  cause  of  action  entitling  plaintiff 
to  the  injunction.  Kansas  City,  M.  d  0.  Ry.  Co.  of  T.  v.  City  of  Sweet- 
water, 242. 

7.  A  railroad  company  which  accepted  and  continued  to  use  the  benefits  of 

a  contract  made  by  its  officers  with  a  city,  will  not  be  heard  to  say 
that  said  officers  had  no  authority  to  make  said  contract.     Id. 

8.  The  use  of  the  word  "contract"  and  "contracted"  in  article  4367,  Revised 

Statutes,  was  according  to  the  common  acceptation  of  those  terms,  and 
would,  therefore,  include  all  the  methods  of  contracting  known  to  the 
law,  whether  the  terms  of  the  contract  were  express  or  only  implied 
and  whether  written  or  verbal.    Id. 

0.  The  county  attorney  of  a  county  which  is  included  within  a  judicial  dis- 

trict having  a  district  attorney  has  no  authority  to  sue  a  railroad 
company  for  the  penalties  prescribed  by  article  4512,  Sayles'  Civ.  Stats., 
for  a  failure  by  the  company  to  provide  separate  coaches  for  the  accom- 
modation of  white  and  negro  passengers  traveling  upon  its  trains,  unless 
such  county  attorney  was  authorized  to  do  so  by  either  the  Railroad 
Commission  or  the  Attorney  General  of  the  State.  State  v.  Texas  (7. 
R.  Co.,  166. 

Bates. 

Contract  for  less  than  published  rate.    See  Carriers  of  Goods,  i& 

Ratification. 

Of  arrest  after  made.    See  Arrest,  1. 

Of  contract  of  husband.     See  Husband  and  Wife,  4. 

Of  married  woman's  void  deed.    See  Married  Woman,  7. 

Of  deed  by  heirs.    See  Trust,  8. 

Real  Property. 

Telephone  attached  to  building.    See  Fixtures,  1. 

Receipt. 

Tax  collector's  receipt  stubs.    See  Evidence,  8. 

Receiver. 

Of  insolvent's  estate.     See  Limitation,  4. 
As  parties  to  action.     See  Parties,  1. 

1.  It  is  an  elementary  principle  that  a  receiver  should  not  be  appointed  when 

no  benefit  is  to  be  gained  by  the  appointment.  Grand  Falls  Mut.  Irr. 
Co.  v.   White,  182. 

2.  Where  it  appeared  in  a  proceeding  for  the  appointment  of  a  receiver  for 

an  insolvent  corporation,  that  the  appointment  was  sought,  not  for  the 
purpose  of  winding  up  the  affairs  of  the  corporation  and  subjecting  its 
assets  to  the  liquidation  of  its  liabilities,  but  for  the  purpose  of  con- 
ducting and  managing  the  business  of  the  corporation,  and  it  was  not 
shown  that  a  receiver  would  have  any  more  funds  or  any  better  facili- 
ties for  conducting  the  business  than  the  officers  c'  the  corporation 
then  had,  it  was  error  to  appoint  a  receiver.    Id. 

3.  If  the  proposition  was  correct  that  a  District  Court  had  no  authority  to 

appoint  a  receiver  for  the  estate  of  an  insolvent  until  a  statutory 
.  assignee  of  the  same  estate  then  in  possession  of  the  same  had  been 
removed  or  had  resigned,  still,  an  order  of  the  court,  at  the  instance  of 
a  creditor,  appointing  a  receiver  for  such  estate  in  a  proceeding  to 
which  the  assignee  was  a  party  four  years  after  the  assignee  had  col- 
lected the  estate  and  paid  the  established  debts,  would  be  tantamount 
to  a  removal  of  the  assignee,  and  the  receiver  so  appointed  would  have 
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a  right  to  sue  the  assignee  for  possession  of  the  estate,  and  the  court 
would  have  jurisdiction  of  the  suit.  American  Bonding  Co.  v.  Williams, 
Receiver,  319. 

Record  of  Title. 

1.  One  who  claimed  title  under  a  conveyance  from  John  W.,  whom  other 
deeds  in  his  chain  of  title  designated  as  J.  W.  W.,  could  not  claim  that 
the  record  of  a  conveyance  to  another  from  J.  W.  W.  was  insufficient 
to  inform  him  of  the  identity  of  that  grantor  with  the  John  W.  con- 
veying to  him.     Hawkins  v.  Potter,  126. 

Belease. 

From  promise  to  marry.    See  Breach  of  Promise  to  Marry,  1,  & 

Of  principal,  discharging  surety.     See  Contract,  %. 

Of  property  of  principal.     See  Principal  and  Surety,  1. 

By  change  of  obligation.     See  Principal  and  Surety,  2,  8. 

Of  vendor's  lien.     See  Vendor  and  Purchaser,  14. 

Bemittitur. 

Reformation  or  remand  of  judgment.    See  Practice  on  Appeal,  8. 
1.  An  error  in  refusing  to  quash  an  attachment  and  in  foreclosing  the  at- 
tachment lien  may  be  cured  by  a  timely  remittitur  of  the  liens  and  all 
rights  thereunder.    Snow  v.  Rudolph,  235. 

Removal. 

Of  offices  and  shops  from  city.    See  Railways,  6,  7,  8. 
Of  assignee  of  insolvent.     See  Receivers,  3. 

Rendering  Judgment. 

Where  rights  of  parties  are  clear.    See  Practice  on  Appeal,  5. 
Where  error  can  be  cured  by  reformation  of  judgment.     See  Practice  an 
Appeal,  8. 

Replevy. 

Possession  obtained  by.    See  Conversion,  1. 

Rescission. 

For  failure  to  keep  deposit.    See  Injunction,  8. 

For  failure  of  title.     See  Vendor  and  Purchaser,  3. 

Restoring  consideration.     See  Vendor  and  Purchaser,  6* 

Resulting  Trust. 

Title  in  name  of  another.    See  Estoppel,  6. 
Pleading  express  trust.     See  Pleading,  2. 
Proceeds  of  unauthorized  sale.    See  Trust,  3, 

Return. 

Of  service  as  to  several  defendants.    See  Citation,  1. 

Reversal. 

Where   appellant  has  equities  entitling  him  to  relief.    See  Practice  an 

Appeal,  4. 
Unnecessary  where  facts  are  clear.     See  Practice  on  Appeal,  5. 
Where  error  can  be  cured.     See  Practice  on  Appeal,  8. 

Right  of  Way. 

For  irrigating  canal.    See  Condemnation,  5. 
Easement  only  acquired.     See  Condemnation,  10. 
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Biparlan  Bights. 

1.  A  riparian  owner  has  not  an  unqualified  common  law  right  to  have  the 

waters  of  an  adjacent  stream  flow  by  and  over  his  land  in  its  natural 
state  and  quantity,  without  regard  to  whether  he  has  any  immediate 
use  for  the  water.  Hence  a  bill  for  injunction  by  a  riparian  owner  to 
restrain  other  riparian  owners  from  diverting  the  water  of  such  a  stream 
to  lands  not  riparian,  is  insufficient  when  it  fails  to  show  that  the 
petitioner  has  immediate  use  of  the  water  and  will  suffer  damage  unless 
the  defendants  are  restrained.     Biggs  v.  Leffingtcell,  665. 

2.  A  petition  for  injunction  to  restrain  the  defendants  from  using  the  water 

of  a  river  upon  non-riparian  land,  considered,  and  held  insufficient  to 
warrant  the  issuance  of  the  writ.    Id. 

Bivers. 

Bight  to  water  in.    See  Riparian  Rights,  1,  8. 

Sales. 

Of  land  by  agent.    See  Agency,  1-8. 

Replacing  defective  goods.     See  Damages,  5. 

Of  land  by  sheriff.     See  Execution  Sale,  1-5, 

In  fraud  of  creditors.     See  Fraud,  1. 

Of  lease  of  public  school  land.    See  Pleading,  H. 

Of  growing  timber.     See  Plea  of  Privilege,  2,  S. 

Of  pledged  property.     See  Pledge,  1,  2. 

Under  powers  in  deed  of  trust.     See  Powers,  1-4. 

Before  term  of  occupancy  is  complete.     See  School  Land,  & 

Substitution  of  purchaser.     See  School  Land,  7. 

Parol  sale  of  land.     See  Statute  of  Frauds,  4. 

Of  real  property.     See  Vendor  and  Purchaser,  1-14* 

1.  In  a  garnishment  proceeding,  contract  and  evidence  considered,  and  held 

sufficient  to  support  a  finding  that  the  title  to  certain  logs  or  piling 
had  passed  out  of  the  debtor  and  vested  in  the  garnishee  at  the  time 
the  writ  was  served,  and  this,  though  the  piling  was  in  course  of  trans- 
portation to  its  destination  and  was  invoiced  to  a  different  party. 
Barnett  &  Record  Co.  v.  Fall,  391. 

2.  An  agreement  to  sell  goods  f.  o.  b.  oars  at  a  designated  place  will  ordi- 

narily be  regarded  as  an  agreement  to  deliver  the  goods  at  such  desig- 
nated place;  but  the  meaning  of  the  term  f.  o.  b.  depends  on  the  con- 
nection in  which  it  is  used,  and  if  the  meaning  of  the  contract  is  doubt- 
ful the  construction  placed  on  it  by  the  parties  will  be  adopted.  Con- 
tract for  the  sale  of  logs  f.  o.  b.  cars  at  place  of  destination  considered, 
and  held,  when  construed  in  the  light  of  the  evidence  and  the  dealings 
of  the  parties,  to  mean  that  the  title  to  the  logs  should  pass  when  the 
logs  were  delivered  to  an  agent  of  the  buyer  at  an  intermediate 
point.    Id. 

3.  A  fraudulent  vendee  although  a  proper  is  not  a  necessary  party  to  a  suit 

attacking  the  conveyance  or  transfer.  The  failure  of  the  plaintiff  to 
make  such  vendee  a  party  to  the  suit  should  be  taken  advantage  of  by 
plea  in  abatement  or  by  exception  in  the  trial  court,  otherwise  the  point 
can  not  be  raised  on  appeal.    Id. 

School  District. 

Title  to  school  property.    See  Counties,  1,  2* 

School  Land. 

Sale  of  lease.    See  Pleading,  H. 

1.  The  definition  of  an  actual  settler,  as  that  term  is  used  in  the  statute 

concerning  the  occupancy  of  school  land,  as  "one  who  actually  occupies 
and  settles  upon  the  land  intending  to  make  it  his  home,"  approved. 
Beaty  v.  Yell,  629. 

2.  The  action  of  the  Commissioner  of  the  Land  Office  in  forfeiting  a  purchase 

of  school  land  for  failure  of  the  purchaser  to  reside  on  the  same  as 
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required  by  law,  and  making  such  endorsement  on  the  application,  is 
not  conclusive  of  such  fact,  and  in  a  suit  to  set  the  forfeiture  aside  the 
jury  may  be  properly  instructed  to  that  effect,  and  that  they  must  find 
the  fact  of  non-occupancy  without  reference  to  the  action  of  the  Com- 
missioner.    Id. 

3.  In  determining  the  question  whether  or  not  public  school  land  had  been 

settled  upon  and  occupied  in  accordance  with  the  spirit  of  the  law 
requiring  actual  occupancy  of  such  land  by  a  purchaser  from  the  State, 
the  jury  should  be  allowed  to  consider  the  joint  acts  of  the  husband 
and  wife  in  that  respect.     Ericksen  v.  McWhorter,  295. 

4.  The  issue  being  whether  or  not  a  purchaser  of  public  school  land  had  set- 

tled upon  and  continuously  occupied  the  same  as  required  by  the  stat- 
utes, the  court  charged  the  jury  as  follows:  "By  the  term  'actual 
settler'  as  used  herein  is  meant  one  who  actually,  in  person  and  in 
good  faith,  settled  upon  and  lived  upon  the  land  for  the  purpose  of 
making  same  his  home,  and  such  residence  and  occupancy  must  be  con- 
tinuous (except  the  temporary  absence  as  hereinafter  explained)  and 
in  person.  Occupancy  by  one's  wife  without  his  presence  is  not  suffi- 
cient." Held,  in  view  of  the  facts  of  this  case,  too  restrictive  of  the 
settler's  rights,  and  upon  the  weight  of  the  evidence  in  excluding  from 
the  consideration  of  the  jury  the  occupancy  of  the  land  by  the  wife 
during  the  absence  of  her  husband.    Id. 

5.  Intimated  that  occupancy  of  public  school  land  purchased  from  the  State, 

by  the  wife  and  children  while  the  husband  pursued  his  occupation  (in 
this  case,  that  of  a  blacksmith)  in  a  neighboring  town,  might  be  a  suffi- 
cient compliance  with  the  requirements  of  the  statute  in  the  matter  of 
occupancy.    Id. 

6.  A  contract  of  sale  or  bond  to  make  title  to  school  land  after  the  period 

of  occupancy  required  by  law  is  complete,  but  executed  during  such 
period,  to  one  who  is  not  and  does  not  intend  to  become  an  actual  occu- 
pant of  the  land,  is  in  violation  of  the  school  land  law  of  this  State, 
and  therefore  a  specific  performance  of  the  same  will  not  be  decreed 
although  a  valuable  consideration  has  been  paid.    Brptcn  v.  Brown,  308. 

7.  When  a  vendee  of  the  original  purchaser  of  public  school  land  receives  a 

conveyance  of  the  same  from  such  purchaser  and  files  such  conveyance 
in  the  General  Land  Office  and  is  there  duly  substituted  by  the  Com- 
missioner for  the  original  purchaser  from  the  State,  and  such  vendee 
complies  in  all  things  with  the  requirements  of  the  law  governing  the 
occupancy  of  the  land,  the  Commissioner  has  no  lawful  right  to  forfeit 
the  original  award  and  the  substitution  because  of  some  dereliction  on 
the  part  of  the  original  purchaser  occurring  before  the  substitution. 
The  substitution  is  in  effect  a  sale  to  the  substitute.  Goodwin  v. 
Koonce,  161. 

8.  When  an  applicant  to  purchase  school  land,  after  an  award  has  been  made 

by  the  Land  Commissioner  to  another,  accepts  from  the  State  Treasurer 
and  retains  the  money  which  he  had  deposited  with  the  Treasurer  at  the 
time  of  filing  the  bid  for  the  land,  an  issue  of  fact  is  thereby  raised  as 
to  whether  or  not  said  applicant  had  abandoned  his  application  to 
purchase.     Fitshugh  v.   Johnson,   626. 

9.  Evidence  considered,  and  held  to  show  a  good  title  in  a  substitute  pur- 

chaser of  school  land  even  though  the  sale  to  the  original  purchaser  was 
void  because  of  failure  on  his  part  to  deposit  the  first  payment  with 
the  State  Treasurer  as  required  by  law.     Id. 

Sequestration. 

1.  In  passing  upon  a  motion  to  quash  a  writ  of  sequestration  on  the  ground 
that  it  did  not  sufficiently  describe  the  property  sought  to  be  taken, 
the  writ  must  be  judged  by  its  own  recitals,  and  not  by  any  evidence 
which  might  tend  to  show  that  it  was  not  in  fact  levied  upon  property 
of  the  defendant.  Rule  applied.  Orange  County  Irr.  Co.  v.  Orange 
Natl.  Bank,  19. 
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Service  of  Process. 

Against  several  defendants.    See  Citation,  1. 

Settlement. 

By  purchaser  of  school  land.    See  School  Land,  1,  8S. 

Sheriff. 

Commissions  on  money  collected.    See  Fees  of  Office,  J. 
Notice  to  deputy.     See  Notice,  1. 

Sheriff's  Sale. 

See  Execution  Sale,  IS. 

Shipment. 

Title  passing  by  delivery  to  carrier.    See  Sales,  1,  2. 

Shops. 

Removal  after  contract  to  maintain.    See  Railways,  6,  7,  8;  Statute  of 
Frauds.  J. 

Signals. 

Alarming  team  by.    See  Negligence,  8-12. 

Spark  Arrester. 

Obligation  to  select  best.    See  Negligence,  H. 

Special  Issues. 

Charge  on  weight  of  evidence.    See  Instructions  to  Juries,  8. 

Judgment  on  findings.     See  Verdict,  1,  2. 
1.  When  a  case  is  tried  upon  special  issues,  and  a  material  issue  is  not  sub- 
mitted or  requested  to  be  submitted,  it  will  be  presumed  that  the  court 
determined  the  issue  in  such  a  way  as  to  support  the  judgment  ren- 
dered.   Fitzhugh  v.  Johnson,  626. 

Special   Term. 

Ordering  and  giving  notice  of.    See  District  Court,  1,  $. 

Special  Warranty. 

Breach  of.     See  Covenants  for  Title,  1,  2. 

Specific  Performance. 

Venue  of  action  for.     See  Plea  of  Privilege,  2,  3. 

Statement. 

Under  appellant's  proposition.    See  Briefs,  1-4. 

Statement  of  Facts. 

Attacking  findings  of  court.    See  Findings  of  Fact,  2. 

Statute  of  Frauds. 

1.  A  contract  capable  of  being  executed  and  which  was  in  fact  executed  by 

one  of  the  parties  thereto  within  a  year  of  its  making,  is  not  within 
the  statute  of  frauds.  This  rule  applied  to  a  contract  between  a  city 
and  a  railroad  company  whereby  the  company  agreed  to  build  and  main- 
tain its  shops  and  other  structures  in  said  city  in  consideration  of  a 
conveyance  by  the  city  to  the  company  of  a  right  of  way  over  certain 
streets  and  alleys.  Kansas  City,  M.  &  O.  Ry.  Co.  of  T.  v.  City  of  Sweet- 
water, 242. 

2.  A  lease  of  land  for  three  years,  being  required  to  be  in  writing,  could  not 

be  changed  as  to  its  terms  by  subsequent  parol  agreement,  and  a  charge 
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Statute  of  Frauds — Continued. 

permitting  this  to  be  done  was  fundamental  error.  Beard  v.  Gooch  d 
Son,  70. 

3.  A  parol  agreement  by  one  holding  the  title  to  land  that  it  should  vest  in 

the  promisee  after  her  death  was  void  under  the  Statute  of  Frauds,  and 
oral  declarations  of  such  owner  to  the  same  effect,  testamentary  in  their 
nature,  were  in  contravention  of  the  Statute  of  Wills.  Smalley  v. 
Paine,  53. 

4.  A   lessee  of  public  echool   lands,   for  a   promised  consideration,  sold  his 

rights  under  the  lease,  delivered  possession  of  the  land  to  the  vendee 
and  complied  with  and  fulfilled  all  of  his  obligations  under  the  con- 
tract of  sale  in  assisting  the  vendee  to  acquire  title  from  the  State; 
the  vendee  took  possession  of  the  land,  occupied  and  used  the  same,  and 
accepted  the  services  of  the  vendor  in  buying  the  land  from  the  State. 
In  a  suit  for  the  promised  consideration,  held,  if  the  agreement  when 
first  made  came  within  the  purview  of  the  statute  of  frauds  invalidating 
parol  sales  of  land,  the  statute  had  no  application  after  the  vendor  had 
fully  performed  the  obligations  imposed  upon  him  by  the  terms  of  the 
contract  and  the  vendee  had  accepted  the  benefits  of  such  performance. 
Belcher  v.  Schmidt,  411. 

• 

Statutes  Cited. 

(Revised   Civil   Statutes,   1895.) 

Article  190.    Attachment.    Rino  v.  Parrish,  165. 

Article  877.     Commissioners   Court.    Alley  v.   May  field,  234. 

Article  881.     Levy  of  taxes.     Alley  v.  May  field,  234. 

Article  1024.     Appeal  for  delay.     Cranberry  v.  Jackson,  508. 

Article  1207.     Judgment.     Ward  v.  Nelson,  282. 

Article  1069.  Judges  exchanging  districts.  Alley  v.  Mayfield,  233;  Sav- 
age v.  Umphries,  212. 

Article  1082.  Suit  on  oflBcial  bond.  U.  S.  Fid.  &  Guar.  Co.  v.  Critten- 
den, 284. 

Articles  1114-1116.     Special  terms  of  court.    Jowell  v.  Coffee,  489-490. 

Article  1191.    Naming  parties  in  petition.     Yates  v.  Royston  St.  Bk.,  257. 

Article  1194.     Venue.     Witherspoon  v.  Duncan,  364. 

Article  1209.    Vouching  in  warrantor.     Houston  Oil  Co.  v.  Davis,  661. 

Article  1214.     Citation.     Yates  v.  Royston  St.  Bk.,  257. 

Article  1236.     Citation  of  unknown  heirs.     Houston  Oil  Co.  v.  Davis,  663. 

Article  1242.     Appearance.     S.  F.  L.  E.  &  P.  L.  &  I.  Co.  v.  Cumley,  307. 

Article  1264.    Answer.     Houston  Oil  Co.  v.  Davis,  663. 

Article  1283.  Judgment  by  default.  Blankenship  &  Buchanan  v.  Her- 
ring, 301. 

Articles   1319-1320.     Charges  refused.     McCommas  v.   Curtis,  226. 

Article  1337.  Judgment  by  default.  Blankenship  d  Buchanan  v.  Her- 
ring,  301. 

Article  1360.     Bill  of  exceptions.     Sowers  v.   Yeoman,   190. 

Article  1417.     Briefs.     Texas  d  P.  Ry.  Co.  v.  Martin,  497. 

Articles  1425,  1438.     Costs.    Caldwell  v.  DUlard,  499. 

Articles  1533,  1537.  Commissioners  Court.  Stewart  v.  El  Paso  County, 
146. 

Article  1797.    Contested   election.     Savage  v.    Umphries,   211. 

Article  1804u.     Contested    election.     Savage  v.    Umphries,   212. 

Article  1904.     Probating  will.     Lanham  v.  Lanham,  440. 

Article  2057.     Homestead.     Savings  d  Loan  Co.  v.  Bristoll,  389. 

Articles  2091,  2093.     Classification  of  claims.     Allen  v.  Reilly,  626. 

Article  2289.     Depositions.     Beaty  v.  Yell,  630. 

Article  2301.     Confidential  communications.     Lanham  v.  Lanham,  435. 

Article  2302.     Transactions  with  decedent.     Lanham  v.  Lanham,  434. 

Articles  2308,  2316.  Comptroller's  certificate  as  evidence.  Typer  d  Knud- 
son  v.  Torn,  293. 

Article  2312.     Married  woman's  deed.     Holland  v.  Votaw,  97. 

Article  2460.     Sheriff's  fees.     Lee  v.  Broocks,  592. 

Article  253 li.     Fees  for  collecting  taxes.     Typer  d  Knudson  v.  Tom,  291. 
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Article  2970.  Married  woman's  contract.  Bearing  v.  Jordan*  116;  Bott 
v.  Wright,  634;   Howell  v.  McMurry  Lumb.  Co.,  586. 

Article  2979.     Divorce.     Ingle  v.  Ingle,  207. 

Article  3126.     Right  of  way.     Rabb  v.  La  Feria  M.  Canal  Co.,  29. 

Article  3285.  Abstract  of  judgment.  Blankenahip  d  Buchanan  v.  Her~ 
ring,  299. 

Articles  3296,  3308,  3310.     Mechanic's  lien.     Beilharz  v.  Illingsworth,  656. 

Article  3354.     Limitation.     Davis  v.  Texas  C.  By.  Co.,  602,  603. 

Article  3397.     Contested  election.     Savage  v.  Umphries,  211. 

Articles  4447,  4448.     Condemnation.    Rabb  v.  La  Feria  M.  Canal  Co.,  28. 

Article  4472.     Condemnation.    Rabb  v.  La  Feria  M.  Canal  Co.,  29. 

Articles  4497-4500.  Failure  to  load  cars.  Oulf,  C.  d  S.  F.  Ry.  Co.  v. 
Werner,  285. 

Article  4519.     Railway  stations.     McCommas  v.  Curtis,  224. 

Article  4561  et  seq.     Railroad  Commission.     State  v.  Texas  C.  Ry.  Co.,  168. 

Articles  4674-4575.  Discrimination  by  carrier.  Waugh  v.  Oulf,  C.  d  S.  F. 
Ry.  Co.,  521. 

Articles  4646,  4649.     Registration  of  judgments.    Barrett  v.  Weimer,  173. 

Article  4671.     Opening  public  roads.     Stewart  v.  El  Paso  County,  146. 

Articles  4675,  4692.     Public  roads.     Powell  v.  Carson  County,  202. 

Article  4863.  Consideration  of  written  contract.  Shirley  v.  Texas  C.  Ry. 
Co.,  160. 

Article  4911.  Suit  on  official  bond.  U.  S.  Fid.  d  Guar.  Co.  v.  Critten- 
den, 284. 

Articles  5250,  5273.    Trespass  to  try  title.     Cootnbes  v.  Bradford,  295. 

(Penal  Code.) 

Articles  196,  197.  Labor  on  Sunday.  Oulf,  C.  d  S.  F.  Ry.  Co.  v.  Werner, 
287. 

(Acts  of  Legislature.) 

Act  of  May  1,  1899,  Laws  26th  Leg.,  p.  151.    Victoria  Ind.  School  Dist. 

Lander  v.  County  of  Victoria,  483,  485. 
Act  of  April  13,  1905,  Laws  29th  Leg.,  p.  116.    Special  terms  of  court. 

Jowell  v.  Coffee,  489. 
Act  of  April  24,  1905,  Laws  29th  Leg.,  p.  386.    Assumed  risk.     Oulf,  C.  & 

S.  F.  Ry.  Co.  v.  Wafer,  78. 
Act  of  April  23,   1907,  Laws  30th  Leg.,  p.  308.    Married  woman's  deed. 

Holland  v.  Votaw,  97. 
Act  of  May  14,  1907,  Laws  30th  Leg.,  p.  447.     Contested  election.    Savage 

v.  Umphries,  211. 
Act  of  April  13,  1909,  Laws  31st  Leg.,  p.  279.     Employers'  liability.    Oulf, 

C.  d  S.  F.  Ry.  Co.  v.  Wafer,  77. 
Act  of  April  22,   1909,  Laws  31st  Leg.,  p.  354.    Injunctions.    Biggs  t\ 

Lefflngwell,  667. 

(Special  Laws.) 

Act  of  February  26,  1907,  Special  Laws  30th  Leg.,  p.  81.  Charter  of  city 
of  Fort  Worth.     U.  S.  Fid.  d  Guar.  Co.  v.  Crittenden,  284. 

(Acts  of  Congress  of  United  States.) 

Act  of  June  29,  1906.    Hepburn  Amendment  to  Interstate  Commerce  Law. 

Chicago,  R.  I.  d  P.  Ry.  Co.  v.  Clements  d  Carroll,  155. 
Act  of  June  29,  1906.     U.  S.  Comp.  Stats.,  Supp.,  1907,  p.  892.    Connecting 

railways.    Texas  C.  Ry.  Co.  v.  Hico  Oil  Mill,  622. 

Statutory  Construction. 

Sunday  in  computation  of  time.    See  Carriers  of  Goods,  5;  Time,  1. 

Statutes  penal  in  nature.     See  Carriers  of  Goods,  6. 

Acts  upon  same  subject.     See  District  Court,  1,  2. 

Failure  to  provide  adequate  procedure.     See  Elections,  1,  2. 

As  affected  by  constitutionality.     See  Married  Woman,  8. 

Language  taken  according  to  common  acceptation.     See  Railways,  8. 
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Stockholders. 

Action  to  rescind  subscription.     See  Injunction,  8. 

Stock  Pens. 

Duty  of  carrier  to  furnish.     See  Carriers  of  Goods,  7. 

Streets. 

Laying  railway  tracks  in.    See  Limitation,  5;  Railways,  2-5. 

Subrogation. 

1.  One  who,  in  purchasing  land,  assumed  the  payment  of  an  existing  incum- 

brance thereon,  was  paying  his  own  debt  when  he  discharged  it,  and 
could  not  acquire,  it  seems,  a  right  by  subrogation  to  assert  its  priority 
to  the  liens  of  other  incumbrancers.    Hawkins  v.  Potter,  126. 

2.  One  claiming  subrogation  to  a  lien  by  haying,  for  his  own  protection,  paid 

the  debt,  which  was  that  of  another,  must  both  plead  and  prove  the 
facts  entitling  him  to  such  subrogation.    Id. 

Succession. 

To  office  of  county  attorney.    See  Elections,  5. 

Suicide. 

As  defense  to  insurer.     See  Insurance,  Life,  5,  6*. 

Sunday. 

Included  in  computation  of  time.     See  Time,  1. 

Sureties. 

On  assignee's  bond.     See  Judgment,  18. 

On  bond  of  peace  officer.     See  Officers,  1,  2. 

Recovery  against.     See  Payment,  1. 

Release  of.     See  Principal  and  Surety,  1,  2,  8. 

Action  against.     See  Venue,  1. 

Surprise. 

Failure  to  urge  in  trial  court.    See  Amendment,  -J. 

By  pleading  facts  already  in  issue.    See  Amendment,  5. 

Surviving  Wife; 

Purchaser  of  her  interest.    See  Homestead,  8. 

Taxation. 

Costs  for  collecting  delinquent  taxes.    See  Costs,  8. 
Foreclosure  of  tax  lien.     See  Estates  of  Decedents,  1,  2. 
Payment  of  illegal  costs.     See  Evidence,  6,  7,  8;  Pleading,  11. 
Receipts  as  proof  of  occupancy.     See  Evidence,  31. 

1.  Under  the  provisions  of  article  5232i  of  Sayles*  Civil  Statutes,  where  a 

number  of  unimproved  lots  in  the  same  city  or  town  are  owned  by  the 
same  person,  in  proceedings  to  collect  delinquent  taxes,  they  should  be 
grouped  into  one  group  and  the  costs  taxed  against  them  collectively, 
thus  limiting  each  officer  performing  a  service  required  by  said  statute, 
to  one  charge  for  the  entire  group.     Typer  d  Knudson  u.  Tom,  288. 

2.  In    enacting   article   5232i    the   Legislature   intended   in   the   matter   of   a 

reduction  in  the  costs,  to  extend  the  same  benefits  to  one  who  settled 
his  delinquent  taxes  without  the  necessity  of  a  suit  to  enforce  their 
collection  as  were  expressly  given  to  one  who  paid  said  taxes  after  suit 
was  instituted.    Id, 
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Tax  Collector.  % 

Receipt  stubs  as  evidence.    See  Evidence,  8. 

Telegraph  and  Telephone. 

Proof  of  contents  of  telegram.    See  Evidence,  £ 

Negligence  in  transmission.     See  Evidence,  11. 

Apparatus  attached  to  building.    See  Fixtures,  1. 

Lien  on  sale  of  property.     See  Lien,  1. 

Lien  on  building  of  public  service  corporation.    See  Mechanic's  Lien,  9. 

Failure  to  deliver  telegram.     See  Pleading,  S. 

1.  For  the  failure  to  transmit  and  deliver  a  message  only  such  damages  can 

be  had  as  could  be  reasonably  anticipated.  There  can  be  no  recovery 
for  damages  arising  out  of  special  circumstances,  such  as  the  existence 
of  an  option  to  purchase  certain  property  at  a  named  price,  which  would 
have  been  closed  had  the  message  been  delivered,  unless  the  knowledge 
of  its  existence  was  disclosed  to  the  carrier  or  could  be  gathered  from 
the  contents  of  the  message.     Western  U.  Tel.  Co.  v.  Barkley,  573. 

2.  A  member  of  a  firm  which  had  an  option  to  purchase  certain  horses  at  a 

price  fixed  wired  its  agent  on  the  ground  as  follows:  "Buy  horses. 
Ship  at  once.  Other  parties  after  them.  Confidential."  The  message 
was  not  delivered;  the  agent  returned  without  purchasing;  and  the 
horses  were  sold  to  others.  Held,  that  the  message  did  not  convey  such 
notice  of  the  special  circumstances  as  to  permit  recovery  of  the  loss  of 
profits  which  would  have  resulted  from  the  purchase  and  resale  of  the 
horses  had  the  message  been  delivered.    Id. 

3.  A  husband  sued  a  telegraph  company  for  mental  and  physical  suffering 

caused  his  wife  by  the  failure  of  the  defendant  to  deliver  a  message  from 
her  to  him  notifying  him  that  she  would  arrive  at  her  home  on  a  certain 
day  by  a  certain  train,  and  requesting  him  to  meet  her;  the  evidence 
failed  to  show  that  the  wife  would  have  suffered  any  inconvenience  or 
pain  but  for  the  fact  that  she  had  fever  at  the  time  of  her  arrival  at 
her  destination  and  had  been  suffering  in  the  same  way  for  some  time 
past;  the  telegraph  company  had  no  notice  of  these  conditions  at  the 
time  it  received  the  message  for  transmission,  nor  that  any  special 
damages  were  likely  to  result  from  a  failure  to  deliver  the  message. 
Held,  the  plaintiff  was  not  entitled  to  recover  for  the  alleged  mental 
and  physical  suffering  of  his  wife.     Western  V.  Tel.  Co.  v.  Arend,  576. 

4.  In  an  action  against  a  telegraph  company  for  damages  caused  by  failure 

to  deliver  a  telegram  concerning  the  movement  of  cattle,'  petition  con- 
sidered and  held  sufficient  as  against  exceptions  on  the  ground  that 
there  was  no  distinct  allegation  that  the  cattle  would  have  been  moved, 
and  so  the  alleged  injuries  averted,  if  the  telegram  had  been  promptly 
delivered;  and  sufficient  to  show  that  the  damages  for  which  a  recovery 
was  sought  must  have  been  within  the  contemplation  of  the  parties  at 
the  time  the  telegram  was  delivered  for  transmission.  Western  U.  Tel. 
Co.  v.  Henderson,  457. 

5.  A  telegraph  company  is  charged  with  knowledge  in  the  possession  of  its 

agent  even  though  the  agent  obtained  such  knowledge  by  reason  of  being 
also  agent  for  a  railroad  company,  or  in  any  other  way.    Id. 

6.  The  failure  of  an  agent  of  a  telegraph  company  to  notify  the  eender  of  a 

message,  known  to  the  agent  to  be  important,  that  the  same  had  not 
been   delivered,   and   knowingly   to  permit  the   sender  to   act  upon  the, 
belief   that  it   had  been  delivered,  would  be  negligence  for  which   the 
company  would  be  responsible,  and  hence  material  to  be  proved  in  sup- 
port of  such  allegation.     Id. 

Tender. 

Of  check  in  full  settlement.    See  Accord  and  Satisfaction,  1. 

Of  damages  for  opening  road.     See  Public  Roads,  3,  4- 

By  purchaser  of  equity  of  redemption.    See  Vendor  and  Purchaser,  8. 
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Terms  of  Court. 

Ordering  and  giving  notice  of  special  term.    See  District  Court,  1,  2. 

Timber. 

Sale  by  tenant.    See  Written  Instrument,  1. 

• 

Time. 

For  filing  brief  on  appeal.  See  Briefs,  5,  S,  7. 
Sunday  included  in  computation.  See  Carriers  of  Goods,  5. 
1.  Where  a  statute  requires  an  act  to  be  performed  within  a  given  number 
of  days  or  hours,  and  contains  no  provisions  that  Sunday  shall  be 
excluded  in  the  computation,  the  courts  have  no  power  to  read  into  tbe 
statute  an  intention  on  the  part  of  the  Legislature  to  exclude  Sunday 
from  the  computation.  Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Louis  Werner  Stave 
Co.,  284. 

Title. 

Necessity  of  showing.    See  Conversion,  2,  S. 

Proof  of  failure  of.     See  Covenants  for  Title,  3. 

Permitting  apparent  ownership  in  another.     See  Estoppel,  k,  5. 

Not  passing  by  fraudulent  sale.     See  Fraud,  lm 

To  right  of  way.     See  Railways,  1. 

Passing  by  delivery.     See  Sales,  1,  2. 

Expressions  of  opinion  on.    See  Vendor  and  Purchaser,  I-.f. 

After  acquired  by  mortgagor.     See  Warranty,  1. 

Tort. 

Joint  liability.    See  Carriers  of  Passengers,  4- 
Liability  of  sureties.     See  Officers,  1,  2. 
Mere  omission  of  duty.     See  Trespass,  1,  2. 

Trespass. 

Action  for.    See  Limitation,  1,  2,  S. 

1.  Trespass  must  consist  in  some  act  done  which  amounts  to  a  transgression 

of  the  rights  of  another  as  to  his  person  or  property.  It  does  not  arise 
from  mere  omission  to  do  a  duty  owing  to  another.  Davis  v.  Texas 
C.  R.  Co.,  599. 

2.  Plaintiffs  in  execution  caused  a  constable  to  levy  upon  and  sell  a  house 

situated  upon  the  land  of  a  third  party,  claiming  that  the  house  was 
the  property  of  the  defendant  in  execution;  the  house  was  purchased 
at  the  constable's  sale  by  S.,  who  afterwards  conveyed  his  right  thereto, 
by  virtue  of  the  constable's  sale,  to  L.,  who,  without  the  knowledge  or 
connivance  of  the  plaintiffs  in  execution,  tore  down  the  house  and 
removed  it  from  the  land  of  the  owner;  plaintiffs  in  execution  received 
and  appropriated  the  money  collected  by  the  constable  from  the  sale 
of  the  house.  Held,  the  damage  to  the  owner  of  the  house  having 
resulted  from  the  tearing  down  and  removing  the  same  and  not  from 
the'  mere  levy  and  sale  thereof,  and  no  causal  connection  being  shown 
between  the  acts  of  causing  the  levy  and  sale,  and  the  tearing  down  of 
the  house,  the  plaintiffs  in  execution  were  not  liable  to  the  owner  of 
the  house  for  the  damage.     Haubcll  Bros.  v.  Eirsch,  273. 

Trespass  to  Try  Title. 

Condemnation  pending  action.    See  Condemnation,  4. 

Claim  for  rent  and  damages.     See  Jurisdiction,  1. 

Right  to  church  building.  See  Pleading,  12. 
1.  A  defendant  in  trespass  to  try  title  has  the  right  to  implead  his  warrantor 
and  require  him  to  defend  the  action,  and  to  recover  over  against  bim 
on  his  warranty  in  the  same  suit  if  the  title  fail;  this  right,  however, 
must  be  exercised  with  reasonable  diligence  and  so  as  not  unnecessarily 
to  delay  the  trial  of  the  case.     Houston  Oil  Co.  of  Texas  v.  Davis,  658. 
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Trespasser. 

Occupation  without  title.     See  Railways,  1. 

Trial  Amendment. 

Failure  to  object  to  form.    See  Continuance.  2. 
Continuance  to  meet.    See  Continuance,  2. 

Trust. 

Title  granted  to  enable  one  to  sell.    See  Deed,  8. 

May  be  shown  by  parol.     See  Deed,  9. 

Grantor  not  estopped  by  deed.     See  Estoppel,  5. 

Deed  to  furnish  basis  of  credit.     See  Estoppel,  6*. 

Conveyance  to  legal  owner.     See  Estoppel,  7. 

Express  and  resulting  trusts  distinguished.    See  Pleading,  2. 

1.  To  engraft  a  parol  trust  upon  the  legal  title  to  property  the  proof  must 

be  clear  and  satisfactory,  and  where  there  have  been  successive  trans- 
fers, each  link  in  the  chain  through  which  it  is  sought  to  establish  the 
trust  must  be  distinctly  pointed  out.  Circumstances  not  clearly  raising 
a  presumption  are  insufficient.     Smalley  v.  Paine,  52. 

2.  The  widow  of  a  decedent,  being  incorrectly  advised  that  the  consideration 

received  by  her  for  her  conveyance  of  land  which  was  the"  separate  prop- 
erty of  her  husband  belonged  to  her  daughter  as  his  heir,  stated  that 
the  land  in  which  she  invested  such  consideration  and  the  various  lands 
into  which,  by  successive  exchanges  or  sales  and  reinvestments  such 
consideration  was  traced,  were  the  property  of  such  daughter,  though 
title  was  taken  in  her  own  name;  such  declarations  did  not  establish 
either  an  intent  to  make  a  gift  of  same  to  her  daughter,  or  to  hold  the 
property  in  trust  for  her.    Id. 

3.  The  heirs  of  land,  the  separate  estate  of  the  husband,  acquired  no  interest 

by  resulting  trust  in  other  lands  in  which  the  widow  invested,  in  her 
own  name,  the  proceeds  of  her  unauthorized  sale  of  their  interest  in 
the  decedent's  land.  Their  title  was  unaffected  by  her  transfer.  Nor 
did  they,  by  ratification  and  deed  of  their  interest  as  heirs  to  her 
vendee,  acquire  a  right  to  such  other  lands  in  which  she  had  invested 
the  proceeds.    Id. 

Trust  Deed. 

Sale  under  powers  of.    See  Powers,  1-4. 

To  eecure  vendor's  lien.     See  Vendor  and  Purchaser,  IS, 

To  secure  loan  to  wife.    See  Wife's  Separate  Property,  1, 

Trustee. 

Becoming  holder  of  debt.    See  Powers,  4* 

Unlawful  Contract. 

Sale  prohibited  by  law.    See  School  Land,  6*. 

Value. 

Stock  journal  as  proof.    See  Evidence,  12. 
Non-expert  testimony.     See  Evidence,  So,  36. 
Estimate  by  comparison.     See  Evidence,  39. 
Mixed  question  of  law  and  fact.     See  Evidence,  40. 
Opinion  as  to  reasonableness  of  fee.     See  Evidence,  Jfi. 
Market  value  of  automobile.     See  Evidence,  46. 
Loss  of  trivial  amount.     See  Injunction,  5. 

Variance. 

Proof  of  procuring  a  purchaser.    See  Agency,  6. 
Recorded  abstract  of  judgment.     See  Judgment  Lien,  2. 
Substance  of  issue.     See  Pleading,  4> 
False  imprisonment.     See  Pleading,  10. 
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Vendor  and  Purchaser. 

Promise  to  pay  debt.     See  Contract,  2. 

Novation  of  promise.     See  Contract,  S,  -J. 

Title  to  timber.     See  Contract,  6. 

Release  of  lien.     See  Coats,  2. 

Damages  for  fraud.     See  Damages,  4. 

Compromise  of  suit  for  land.     See  Estoppel,  2. 

Understanding  that  title  is  not  to  be  affected.    See  Estoppel,  5. 

Contract  for  improvement  of  property.     See  Mechanic's  Lien,  8,  10. 

Outstanding  incumbrance.     See  Notice,  S. 

Transfer  of  lease.     See  Pleading,  14. 

Hight  to  damages  on  condemnation.     See  Public  Roads,  2,  3. 

Prohibited  sale  of  land.     See  School  Land,  6. 

Substitution  of  purchaser.     See  School  Land,  7. 

Parol  sale  of  land.     See  Statute  of  Frauds,  4- 

Impleading  warrantor.     See  Trespass  to  Try  Title,  1. 

1.  The  mere  expression  of  opinion  is  not  a  representation  upon  which  a  con- 

tracting party  is  entitled  to  rely,  and  which,  if  found  to  be  incorrect, 
would  be  sufficient  to  avoid  a  contract.     Corbett  v.  McGregor,  345. 

2.  In  order  to  constitute  fraud,  such  as  would  justify  the  cancellation  of  a 

sale  or  exchange  of  land,  the  vendor  must  have  falsely  stated  or  fraud- 
ulently concealed  from  the  vendee  some  fact  material  to  the  title.  A 
mere  expression  of  opinion  by  the  vendor  is  not  sufficient.    Id. 

3.  Where   a   vendee  refused  to  accept  the  opinion  or   representation  of  his 

vendor  as  to  the  validity  of  the  title  to  the  land,  but  demanded  the 
opinion  of  a  reputable  attorney  that  the  title  was  good,  and  the  vendor, 
without  fraud  or  collusion  with  the  attorney,  furnished  an  opinion  of 
a  reputable  attorney  to  that  effect,  and  the  vendee,  relying  and  acting 
upon  the  attorney's  opinion  alone,  closed  the  trade,  the  fact  that  the 
vendor  knew  at  that  time  of  an  adverse  claim  to  the  land,  would  not 
be  cause  for  rescission  when  the  attorney  upon  whose  opinion  the  vendee 
acted,  knew  nothing  of  said  claim,  the  specific  ground  relied  upon  for 
rescission  being,  not  fraud  on  the  part  of  the  vendor,  but  that  the  title 
was  not  good.    Id. 

4.  Whether  a  title  to  land  is  paramount  and  superior  to  an  adverse  claim 

is  a  question  of  law,  often  the  most  abstruse  and  critical,  and  which, 
the  facts  being  fairly  developed,  is  as  much  within  the  competency  of 
the  vendee  to  solve,  or  to  procure  others  to  solve,  as  within  that  of  the 
vendor.  Hence,  an  expression  of  opinion  upon  the  matter,  even  though 
it  be  fraudulently  made,  can  not  be  cause  for  the  rescission  of  an 
exchange  of  land.     Id. 

5.  A  party  to  a  contract  can  not  invoke  the  equitable  remedy  of  rescission 

when  by  his  own  acts  he  has  made  it  impossible  to  restore  the  consid- 
eration received  from  the  other  party.     Id. 

6.  In  a  suit  to  rescind  an  exchange  of  lands,  evidence  considered  and  held 

so  insufficient  in  establishing  the  grounds  alleged  as  to  justify  the  trial 
court  in  instructing  a  verdict  for  defendants.    Id. 

7.  A  rescission  of  a  contract  for  the  sale  of  land  by  a  vendor  and  vendee 

can  not  affect  the  rights  of  a  third  party  who  acquires  from  the  vendee 
the  equity  of  redemption  before  the  rescission.  This  rule  applies  in 
favor  of  a  creditor  who  by  levy  acquires  a  lien  upon  the  interest  of  the 
vendee  before  the  attempted  rescission.     Levy  v.  Persons,  419. 

8.  While  the  purchaser  of  the  equity  of  redemption  in  land  has  not  such 

title  as  would  support  an  action  of  trespass  to  try  title  against  the 
vendor,  he  has  such  equity  as,  under  appropriate  pleading  accompanied 
by  a  tender  of  the  balance  of  the  purchase  money  due,  would  entitle 
him  to  recover  the  superior  title  and  the  land.     Id. 

9.  When   lands  subject  to  an   incumbrance  are  sold  to  different   purchasers, 

in    different    parcels    and    at    different    times,    as    between    the    several 
grantees,   the   lands   are   chargeable    in   equity  in   the   inverse  order  of 
their  alienation.     Hawkins  v.  Potter,   120. 
10.  An  owner  of  incumbered  land  conveyed  it,  at  different  times,  to  two  dif- 
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ferent  purchasers,  that  taken  by  the  second  vendee  becoming  thereby 
.  first  liable  to  satisfy  the  lien.  Afterwards  the  grantor  repurchased  the 
tract  first  conveyed,  and  this  he  subsequently  sold  to  another.  Held, 
that  when  he  reacquired  the  tract  first  sold  it  became,  in  his  hands, 
subject  to  the  lien  in  priority  to  the  lands  held  under  his  second  con- 
veyance; the  subsequent  purchaser  from  him  took  such  rights  only  as 
his  grantor  possessed;  and  on  foreclosure,  his  tract  was  properly  ordered 
to  be  first  sold  for  satisfaction  of  the  lien.     Id. 

11.  The  rule  as  to  priority  of  subjection  to  liens  between  purchasers  of  dif- 

ferent parts  of  encumbered  land,  rests  on  principles  of  equity,  and  not 
on  the  effect  of  the  grantor's  covenants  of  warranty.    Id. 

12.  In  a  petition  for  injunction  to  restrain  the  collection  of  notes  given  for 

the  purchase  money  of  land,  it  was  averred  that  a  suit  of  trespass  to 
try  title  had  been  instituted  and  was  then  pending  against  plaintiff 
for  the  land  for  which  the  notes  were  given,  but  it  was  not  averred 
that  the  title  to  the  land  had  in  fact  failed  in  whole  or  in  part,  nor 
that  plaintiff  did  not  know  of  the  alleged  defect  in  the  title  at  the  time 
he  executed  the  notes  and  intended  to  run  the  risk  of  said  defect. 
Held,  a  temporary  injunction  was  properly  dissolved  on  motion  to  that 
effect.     Dealey  v.  Lake,  429. 

13.  A  deed  to  land  with  a  contemporaneous  deed  of  trust  by  the  vendee  to 

secure  the  vendor  in  the  payment  of  the  purchase  money  notes,  evidences 
an  executed  contract  of  sale  although  the  vendor's  lien  was  reserved  in 
the  deed  by  the  vendor.  Id. 
.14.  The  transferee  of  a  vendor's  lien  but  who  is  not  vested  with  the  superior 
title  of  the  vendor,  is  not  the  proper  party  to  execute  a  release  upon 
payment  of  the  purchase  money  note.  This  should  be  done  by  the  vendor. 
Caldwell  v.  Dillard,  498. 

Vendor's  Lien. 

Deed  of  trust  to  secure.    See  Vendor  and  Purchaser,  IS. 
Release  of.     See  Vendor  and  Purchaser,  14. 

Venue. 

Change  of,  on  plea  of  privilege.    See  Change  of  Venue,  1. 

Mistaken  view  of  law.     See  Contract,  7. 

Right  to  suit  in  county  of  residence.  See  Plea  of  Privilege,  1-J^ 
1.  For  the  purpose  of  securing  a  loan  of  money  the  borrower  executed  a  bond 
with  a  number  of  sureties;  a  short  time  afterwards  the  borrower 
executed  another  and  an  additional  bond  for  the  same  purpose  and  with 
like  conditions  as  the  first  bond;  the  second  bond  had  but  one  surety; 
this  surety  was  not  on  the  first  bond,  and  his  liability  was  expressly 
limited  to  a  certain  amount  which  was  less  than  the  amount  of  the 
first  bond;  his  residence  was  in  a  different  county  from  that  of  his 
principal  and  the  sureties  on  the  first  bond.  In  a  suit  against  the 
principal  and  the  sureties  on  both  bonds  to-  collect  the  debt,  held,  the 
surety  on  the  second  bond  was  a  proper  party,  and  the  suit  was  prop- 
erly brought  in  the  county  of  his  residence.     White  v.  Alexander,  512. 

Verdict. 

♦ 

1.  In  cases  submitted  upon  special  issues,  as  in  all  others  submitted  for  the 

determination  of  a  jury,  the  verdict  alone  constitutes  the  basis  of  the 
court's  judgment  upon  the  issues  submitted.  It  is  beyond  the  power 
of  the  court  to  enter  a  judgment  contrary  to  those  findings,  even  if  the 
evidence  upon  the  issues  is  undisputed.     Lipscomb  v.  Harwell,  490. 

2.  No  judgment  can  be  rendered  in  a  case  tried  upon  special  issues  when  the 

jury  fails  to  answer  a  question  submitting  a  material  issue.     Id. 

3.  A  jury  returned   into  court  a   general   verdict   in   favor  of  the  plaintiff; 

the  verdict  was  not  sufficiently  full   and  responsive  to  the  issues  sub- 
Vol.  LXII  Civil-48. 
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mitted;  counsel  for  plaintiff,  under  the  direction  of  the  court,  prepared 
a  form  of  verdict  which  was  in  accordance  with  the  form  prepared  by 
the  court  and  given  to  the  jury  in  the  charge,  and  expressive  of  the 
evident  intention  of  the  jury;  they  were  then  told  to  retire  and  con- 
sider the  same  and  to  strike  out  any  part  of  such  prepared  form  to 
■which  they  did  not  agree;  and,  after  considering  the  same,  the  jury 
returned  it  into  court  without  making  any  changes  whatever,  except 
that  it  was  signed  by  the  foreman.  Held,  there  was  no  error  in  the 
action  of  the  court  in  permitting  the  correction  of  the  verdict  in  said 
manner.    Kansas  City,  M.  &  0.  Ry.  Co.  of  T.  v.  City  of  Sweetwater,  243. 

Verification. 

Unnecessary  to  plea  in  bar.    See  Pleading,  9. 

Vice-principal. 

Negligent  act  of  foreman.    See  Master  and  Servant,  IS. 

Waiver. 

Of  objection  to  form  of  pleading.    See  Amendment,  4. 

Of  citation  on  new  pleading.     See  Amendment,  6. 

Of  damages  to  live  stock.    See  Carriers  of  Goods,  9. 

Of  landlord's  lien  on  crop.     See  Evidence,  18. 

By  cross-examination  on  objectionable  testimony.    See  Evidence,  \1. 

Of  default  in  payment.     See  Insurance,  Life,  S. 

Of  proof  of  death.  See  Insurance,  Life,  4> 
1.  The  acts  of  a  defendant  railroad  company  in  attempting  to  compromise 
and  settle  with  the  plaintiff  in  a  suit  for  personal  injuries  more  than 
six  months  after  the  cause  of  action  accrued,  would  be  a  waiver  of  a 
stipulation  that  suit  for  such  damages  should  be  instituted  within  six 
months  after  the  cause  of  action  accrued.  St.  Louis  &  S.  F.  R.  Co.  v. 
Dysart,  8. 

Warehouseman. 

Delivery  to  wrong  person.    See  Bailment,  1,  2. 

Warranty. 

Impleading  warrantor.    See  Continuance,  1;  Trespass  to  Try  Title,  1. 
Of  title  to  land.     See  Covenants  for  Title,  1-J/.  • 

Compromise  of  suit  for  land.     See  Estoppel,  2. 
Expression  of  opinion  as  to  title.     See  Vendor  and  Purchaser,  1-j. 
Restraining  collection  of  purchase  money.     See  Vendor  and  Purchaser,  12. 
1.  An  after-acquired  title  or  interest  by  a  mortgagor  who  has  warranted  the 

title  to  the  property,  inures  to  the  benefit  of  the  mortgagee.    Dearing  v. 

Jordan,  108. 

Waste. 

Tenant  making  opening  in  party  wall.    See  Landlord  and  Tenant,  4-7. 

Waters. 

Use  for  irrigation.    See  Riparian  Rights,  1,  2. 

Wife's  Separate  Property. 

Deed  by  married  woman.    See  Acknowledgment,  1,  2. 
Conveyance  by  husband  to  wife.     See  Husband  and  Wife,  2-6*. 
Purchase  from  husband  after  divorce.     See  Husband  and  Wife,  12. 
Wife  acquiring  homestead.     See   Married  Woman,  %. 
Deed    improperly   acknowledged.     See   Married   Woman,  5-8. 
1.  The  wife's  separate  property  being  primarily  liable  for  money  borrowed 
and  used  for  the  improvement  of  the  same,  a  deed  of  trust  given  by  her 
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on  her  separate  property  to  secure  such  loan  would  not  be  released  by 
a  change  in  the  terms  of  the  loan  made  by  her  husband  without  her 
consent.  And  so  as  to  money  borrowed  and  used  to  pay  taxes  and 
insurance  on  her  separate  property.  Bearing  v.  Jordan,  107. 
2.  Improvements  made  by  the  husband  upon  the  wife's  separate  estate  after 
her  death,  become  a  part  of  her  estate  and  can  not  be  separated  there- 
from and  subjected  to  a  mortgage  executed  by  the  husband  and  wife, 
to  the  prejudice  of  the  remainderman  in  the  estate.    Id. 

Wills. 

■  

Provision  against  remarriage  of  wife.    See  Estates  of  Decedents,  3. 
Testamentary  capacity.     See  Insane  Delusion,  1. 
y  Parol  agreement  as  to  title  vesting.    See  Statute  of  Frauds,  3. 

v      ^  1.  The  burden  of  proof  rests  upon  the  proponent  of  a  will  for  probate  to 

prove  not  only  that  the  testator  was  of  sound  mind  at  the  time  the 
will  was  executed,  but  also  that  he  was  not  laboring  under  an  insane 
delusion  upon  any  particular  subject.     Lanham  v.  Lanham,  432. 

Witness. 

Right  of  judge  to  examine.    See  Divorce,  1. 
Failure  to  answer  interrogatory.     See  Evidence,  27. 
Impeachment  by  conflicting  statement.     See  Evidence,  29. 
Exhibiting  injuries  to  jury.     See  Evidence,  32. 
Conclusion  of  witness.    See  Evidence,  S3. 
Refusal  to  answer  question.     See  Evidence,  36. 

Words  and  Phrases. 

Delivery  in  escrow.    See  Deed,  1. 

Living  together  as  husband  and  wife.     See  Husband  and  Wife,  10. 

Insane  delusion.     See  Insane  Delusion,  1. 

Gross  receipts  of  business.     See  Landlord  and  Tenant,  3. 

Appliances.     See  Master  and  Servant,  8. 

Actual  settler.     See  School  Land,  1-k- 

Trespass.     See  Trespass,  1. 

Writ  of  Error. 

Approval  of  bond.     See  Appeal  Bond,  1,  2. 
After  minor  attains  majority.     See  Minor,  1. 

Written  Instrument. 

Authority  to  convey  land.    See  Agency,  2,  S. 

Evidence  to  show  intention.     See  Contract,  S. 

Evidence  to  apply  description.     See  Deed,  6\  7. 

Trust  shown  by  parol.     See  Deed,  9. 

Failure  to  insert  condition.     See  Deed,  10. 

Parol  testimony  to  vary.     See  Evidence.  19. 

Pleading  execution  and  delivery.     See  Pleading,  0. 

Instrument  required  to  be  in  writing.     See  Statute  of  Frauds,  2. 

Parol  testamentary  disposition.     See  Statute  of  Frauds,  3. 

1.  A  written  lease  giving  the  tenant  no  right  to  sell  any  timber  from  the 
premises  except  that  cut  from  such  part  as  "shall  be  actually  put  in 
cultivation"  by  him,  was  unambiguous,  and  a  charge  allowing  the  jury 
to  consider  a  subsequent  parol  agreement  authorizing  the  tenant  to  sell 
the  timber  before  placing  the  land   in  cultivation,  if  the  contract  was 

■  uncertain  and  the  parol  agreement  did  not  materially  change  its  terms, 

was  erroneous.     Beard  v.  Oooch  &  Son,  69. 

2.  Though  a  contract  was  in  writing,  parol  evidence  may  suffice  to  establish 
its   contents,   if   received   without   objection.     Donnell   v.   Currie  &   Do- 

,     .  honey,  134. 
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